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124  X7NITED  STATES. 


124  TT.  S.  1-11,  31  Iiu  Ed.  325,  8  flap.  Ct.  342,  LAWTHEB  ▼.  HAMTLTOK. 

Patent  granted  to  Lawtber  In  1875  for  process  for  making  seed-oil  is 
valid. 

Approved  in  Minerals  Separation  y.  Hyde,  207  Fed.  961,  Salman, 
Picard  and  Ballot  patent  for  process  of  ore  concentration  discloses 
novelty,  and  is  infringed;  Weld  Mfg.  Co.  v.  Johnson  Service  Co.,  147 
Fed.  238,  77  C.  C.  A.  376,  Johnson  patent  No.  542,733,  for  heaf  reg- 
ulator, not  anticipated  by  Chadbonm  patent  No.  502,090;  American 
Graph.  Co.  v.  Universal  etc.  Mfg.  Co.,  145  Fed.  638,  Jones  patent  No. 
688,739,  for  process  for  making  talking-machine  records,  is  void  for 
anticipation;  Dececo  Co.  v,  George  E.  Gilchrist  Co.,  125  Fed.  299,  60 
C.  C.  A.  207,  sustaining  patent  for  water-closet,  showing  improvement 
amounting  to  patentable  invention;  Chisholm  v.  Johnson,  106  Fed.  200, 
sustaining  patents  for  improvements  in  machines  for  hulling  green  peas ; 
Stephenson  v.  Allison,  123  Ala.  449,  26  South.  293,  affirming  Chancel- 
lor's opinion,  chum  novel  and  useful;  Lawther  v.  Hamilton,  64  Fed. 
222,  for  history  of  case. 

Distinguished  in  Crescent  Brewing  Co.  v.  Gottfried,  128  U.  S.  167, 
32  L.  Ed.  394,  9  Sup.  Ct.  86,  claim  1  of  Holbeck  and  Gottfried  patent 
for  pitching  barrels  is  void;  Appleton  Mfg.  Co.  v.  Star  Mfg.  Co.,  60 
Fed.  413,  9  C.  C.  A.  42,  Goddard  patent  for  corn-separator  is  void  of 
invention;  Wall  v.  Leek,  66  Fed.  556,  13  C.  C  A.  630,  Wall,  Jones  & 
Bishop  patent  for  fumigating  trees  is  void  of  invention. 

Right  to  patent  for  new  process.    Note,  20  £.  R.  0.  183. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  B.  0.  269. 

124  TT.  8.  12-20,  31  L.  Ed.  364,  8  Sup.  Ot.  347,  HUVISTOK  T.  WOOD. 

Verdict  should  not  be  directed  wbere  there  is  evidence  of  aabstitution 
of  new  contract  for  one  toed  on. 
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Apprpved  in  Beatty  v.  Mutual  Reserve  Fund  Life  Assn.,  75  Fed.  68, 
21  C.  C.  A.  227,  verdict  should  be  directed  only  where  evidence  raises 
definite  conclusion  of  law. 

Distinguished  in  Overweight  Counterbalance  Elevator  Co.  v.  Im- 
proved Order  Redmen's  Hall  Assn.,  94  Fed.  158,  36  C.  C.  A.  125,  court 
is  not  controlled  by  expert's  opinion  on  question  of . equivalents. 

124  IT.  8.  20-32,  31  L.  Ed.  364,  NORTON  ▼.  HOOD. 

Assignee's  suit  against  l>aiikrupt  and  transferee  will  be  dismissed 
where  uq  fraud  is  sIiowxl 

Approved  in  In  re  Garcewich,  115  Fed.  89,  53  C.  C.  A.  510,  holding 
title  to  goods  sold  to  bankrupt  under  agreement,  title  to  goods  remain- 
ing unsold  by  bankrupt  remaining  in  vendor,  vests  in  trustee;  Garrison 
V.  Seckendorff,  79  N.  J.  L.  204,  74  Atl.  312,  trustee  appointed  by  Fed- 
eral court  in  bankruptcy  has  legal  status  to  attack  judgment  ill^ally 
entered  against  bankrupt. 

124  n.  S.  32-^8,  31  L.  Ed.  362,  8  Sup.  Ct.  357,  DBYFOOS  ▼.  WIESE. 

Reissue  No.  9097,  for  improvement  in  quilting  machines,  is  not  in- 
fringed by  macbine  witb  different  feed. 

Approved  in  American  Sulphite  Pulp  Co.  v.  Hinckley  Fibre  Co.,  217 
Fed.  64,  Russell  reissue  patent  for  pulp-digester,  having  acid-resisting 
lining  of  cement,  is  not  infringed  by  digester  lined  with  composition  of 
Panzl  patent,  which  is  not  cement;  American  Steel  etc.  Co.  v.  Denning 
Wire  etc.  Co.,  194  Fed.  120,  114  C.  C.  A.  195  (affirming  176  Fed.  567), 
Bates  patent  for  wire-fence  machine,  consisting  of  four  mechanisms, 
which  work  intermittently,  is  not  infringed  by  machine  whose  mechan- 
isms work  continuously  and  simultaneously;  Union  Match  Co.  v.  Dia- 
mond Match  Co.,  162  Fed.  152,  89  C.  C.  A.  172,  claims  of  Palmer,  Den- 
mead  and  Banghman  patent  for  machine  for  boxing  matches,  read  in 
light  of  specifications  to  which  they  refer,  are  for  specific  means  to  ac- 
complish definite  result,  and  are  valid;  Farmers'  Mfg.  Co.  v.  "Spruks 
Mfg.  Co.,  119  Fed.  599,  holding  East's  patent  ventilating,  barrel  with 
parallel  slits  void,  prior  arts  showing  barrels  ventilated  by  holes ;  Fom- 
crook  V.  Root,  127  U,  S.  181,  32  L.  Ed.  99,  8  Sup.  Ct.  1249,  Fomcrook 
patent  for  honey-frame  is  not  infringed  by  slightly  different  frame; 
Knapp  V.  Morss,  150  U.  S.  228,  37  L.  Ed.  1062,  14  Sup.  Ct.  84,  limiting 
claim  2  of  Hall  patent  for  dress  form  to  exact  combination ;  Masten  v. 
Hunt,  51  Fed.  219,  limiting  Masten  patent  for  firecracker  to  exact  com- 
bination ;  Wright  etc.  Wire  Cloth  Co.  v.  Clinton  Wire  Cloth  Co.,  67  Fed. 
793,  14  C.  C.  A.  646,  Wright  patent  for  shuttle  for  wire  cloth  held  not 
infringed. 

Distinguished  in  National  Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  106  Fed.  715,  45  C.  C.  A.  544,  holding  patent  in- 


3  HINCHMAN  v.  LINCOLN.  124  U.  S.  38-66 

fringed,  although  infringing  machine  employed  caps  geometrically  dif- 
ferent in  form,  form  being  immaterial;  Reece  Button-Hole  Machine 
Co.  V.  Globe  Button-Hole  Machine  Co.,  61  Fed.  963,  10  C.  C.  A.  194, 
holding  Reece  patent  for  button-hole  machine  vali(^  and  infringed. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  188. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  R.  0.  157. . 

124  U.  S.  88-66,  31  L.  Ed.  387,  8  Sup.  St.  369,  HXNCHMAN  v.  LIKCOIJf. 

Statute  of  frauds,  acts  on  contract  of  sale,  unless  acts  place  property 
ezdusiTely  in  buyer's  control. 

Approved  in  Sotham  v.  Weber,  116  Mo.  App.  108,  92  S.  W.  182,  fol- 
lowing rule;  Devine  v.  Warner,  75  Conn.  380,  96  Am.  St.  Rep.  211,  53 
Atl.  784,  reversing,  jury  inferring  from  charge  mental  acceptance  of 
goods  sufficient ;  Coffin  v.  Bradbury,  3  Idaho,  779,  780,  95  Am.  St.  Rep. 
96,  97,  35  Pac.  717,  refusing  to  disturb  jury's  verdict  as  to  sale  and  ac- 
ceptance, evidence  conflicting;  Mechanical  Boiler  etc.  Co.  v.  Kellner,  62 
N.  J.  L.  559,  561,  43  Atl.  605,  to  satisfy  statute  there  must  be  part  de- 
livery with  common  intention  of  passing  title. 

Delivery  to  third  person  until  price  paid,  will  not  take  case  from  stat- 
ute of  frauds. 

Approved  in  Elliott  v.  Howison,  146  Ala.  589,  40  South.  1026,  where 
goods  of  particular  description  are  ordered  to  be  sent  by  carrier,  buyer 
may  receive  them  to  see  whether  they  answer  to  order,  and  there  is  no 
acceptance  so  long  as  buyer  can  consistently  object  to  them  as  not 
answering  order;  United  Hardware  etc.  Co.  v.  Blue,  59  Fla.  424,  85 
L.  R.  A.  (N.  S.)  1038,  52  South.  366,  common  carrier  has  no  implied 
authority  to  accept  goods  for  buyer  and  to  take  case  out  of  statute  of 
frauds. 

Mere  words  are  insuAcient  to  take  verbal  contract  from  statute  of 
ftaods. 

Approved  in  Ficklin  v.  Tinder,  161  Mo.  App.  287,  288,  143  S.  W.  854, 
assertion, of  vendor's  lien  for  purchase  price  is  inconsistent  with  claim 
of  compliance  with  statute  of  frauds,  where  contract  for  sale  of  goods 
is  oral  without  part  payment  therefor. 

Under  statute  of  frauds,   acts  must  establish  relation  of  vendor  and 
vendee,  and  delivery  to  latter  as  such. 

Approved  in  Leonard  v.  Roth,  164  Mich.  652,  130  N.  W.  211,  in  action 
to  compel  retransf er  of  forty  shares  of  corporate  stock  pledged  to  de- 
fendant as  security  for  note  given  to  enable  complainant  to  carry  out 
oral  agreement  with  intervening  petitioner,  defendant  could  plead  in- 
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validity  of  contract  between  complainant  and  petitioner,  as  deposit  of 
purchase  price  in  bank  by  petitioner  was  not  payment  of  purchase 
price  to  take  contract  out  of  statute  of  frauds;  Godkin  v.  Weber,  154 
Mich.  215,  20  L.  H,  A.  (N.  S.)  498,  117  N.  W.  629,  where  defendant, 
having  in  his  possession  mill  culls  belonging  to  plaintiff,  makes  him  oral 
offer,  which  was  accepted  in  writing,  acceptance  did  not  take  contract 
out  of  statute  of  frauds;  McMillan  v.  Heaps,  85  Neb.  538,  123  N.  W. 
1042,  oral  contract  for  sale  of  cattle  was  not  within  statute  of  frauds, 
where  part  of  cattle  were  delivered  and  accepted;  Young  v.  Ingalsbe, 
208  N.  Y.  507,  102  N.  E.  591,  oral  agreement  of  plaintiff  to  purchase 
deceased  partner's  law  library,  purchase  price  to  be  applied  to  latter *s 
indebtedness  to  plaintiff,  was  not  taken  out  of  statute  of  frauds  by 
plaintiff's  pasting  labels  on  books  and  crediting  deceased  with  seventy- 
seven  dollars  on  account. 

Effect  on  sales  of  corporate  stock  of  seventeenth  section  of  statute 
of  frauds  and  equivalent  enactments.    Note,  7  Ann.  Gas.  981. 

Contract  for  sale  of  corporate  stock  as  one  for  sale  of  ''goods,'' 
etc.,  within  statute  of  frauds.    Note,  19  L.  R.  A.  (N.  S.)  875. 

124  U.  a  56-60,  31  Lu  Ed.  360,  8  Sup.  Ct.  352,  BEESON  V.  JOHNS. 

Not  cited, 

124  V.  S.  60-64,  31  L.  Ed.  362,  8  Sup.  Ct  390,  DBEYFTJS  T.  SEABLE. 

Application  of  old  M^paratus  to  heating  of  wines  from  inside  cask  is 
not  Invention. 

Approved  in  Wisconsin  Compressed  Air  House  Cleaning  Co.  v. 
American  etc.  Cleaning  Co.,  125  Fed.  769,  60  C.  C.  A.  529,  holding 
Nation's  patent  for  duster  not  infringed  by  Thurman's  patent  carpet 
renovator;  Farrell  v.  Boston  etc.  Min.  Co.,  121  Fed.  846,  holding 
Mankes'  patent  for  process  of  reducing  commercial  pig  copper  void, 
same  as  Bessemer 's  patent;  Marchand  v.  Emken,  132  U.  S.  200, 
83  L.  Ed.  334,  10  Sup.  Ct.  67,  claim  1  of  Marchand  patent  for  making 
hydrogen  peroxide  is  void  of  invention;  Royer  v.  Roth,  132  U.  S.  206, 
33  L.  Ed.  324,  10  Sup.  Ct.  60,  application  of  shifting  device  of  washing- 
machine  to  fulling-machine  is  not  invention;  Lovell  Mfg.  Co.  v.  Cary, 
147  U.  S.  636,  87  L.  Ed.  312,  13  Sup.  Ct.  477,  Cary  patent  for  temper- 
ing springs  is  void  of  invention;  Grant  v.  Walter,  148  U.  S.  553,  37 
L.  Ed.  556,  13  Sup.  Ct.  701,  Grant  patent  for  reeling  silk  is  void  of 
novelty. 

Distinguished  in  Zinsser  v.  Kremer,  39  Fed.  114,  upholding  Zinsser 
patent  for  charging  beer  with  carbonic  acid. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  183. 


6  ROBERTS  v.  BENJAMIN.  124  U.  S.  64-74 

124  V.  8.  64-74,  31  Lu  Ed.  334,  8  Bap.  Ct.  393,  ROBERTS  v.  BENJAMIN. 
Judgment  on  report  of  referee,  agreed  upon  by  parties,  is  concluaive. 
Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  408, 
in  action  at  law  in  Federal  court  tried  to  court  by  stipulation,  where 
special  findings  of  fact  by  referee  are  adopted  by  court,  findings  will 
be  treated  as  having  been  made  by  trial  court;  Chicago  etc.  Ry.  Co.  v. 
Clark,  92  Fed.  983,  35  C.  C.  A.  120,  limiting  review  of  judgment  on 
referee's  findings  to  question  whether  they  support  judgment. 

Referee's  finding  of  damages,  based  on  price  at  certain  date,  unless  iii- 
crease  in  price  at  that  datie  shown. 

Approved  in  American  Lumber  Co.  v.  Drexel  Furniture  Co.,  167  N.  C. 
567,  83  S.  E.  802,  measure  of  damage  for  breach  of  contract  for  sale  of 
timber  is  difference  between  contract  price  and  market  price  at  point  of 
delivery;  Berbarry  v.  Tombacker,  162  N.  C.  499,  77  S.  E.  413,  measure 
of  damages  for  seller's  breach  of  contract  to  deliver  goods  is  difference 
between  agreed  price  and  market  value  at  time  and  place  of  delivery  as 
fixed  by  contract;  R.  J.  Menz  Lumber  Co.  v.  E.  J.  McNeeley  &  Co.,  58 
Wash.  235,  28  L.  B.  A.  (N.  S.)  1007,  108  Pac.  626,  measure  of  damages 
for  breach  of  contract  to  sell  and  deliver  shingles  in  carload  lots  is  differ- 
ence between  contract  price  and  value  of  shingles  at  date  of  demand 
and  refusal  to  deliver. 

On  review  of  Judgment  on  referee^s  findings,  exceptions  to  bis  rulings 
cannot  be  noticed. 

Approved  in  David  Lupton's  Sons  Co.  v.  Automobile  Club,  225  U.  S. 
495,  Ann.  Oas.  1914A,.  699,  66  L.  Ed.  1180,  32  Sup.  Ct.  711,  where  trial 
in  Circuit  Court  is  before  referee  by  stipulation,  findings  of  fact  by 
referee  are  conclusive,  and  only  question  here  is  whether  there  was 
error  of  law  in  judgment  rendered  upon  such  .findings;  Grant  v.  Na- 
tional Bank,  221  Fed.  1009,  on  appeal  from  judgment  entered  on  report 
of  consent  referee,  question  whether  findings  of  referee  support  judg- 
ment is  reviewable;  Alder  v.  Edenbom,  198  Fed.  930,  932,  933,  judg- 
ment in  action  at  law  entered  on  consent  referee's  findings  can  be  re- 
viewed by  writ  of  error  only  as  to  whether  proper  judgment  was  entered 
on  findings;  Shipman  v.  StraitsviUe  Min.  Co.,  158  U.  S.  361,  39  L.  Ed. 
1016,  15  Sup.  Ct.  888,  reaffirming  rule;  Skinner  v.  Franklin  County,  56 
Fed.  784,  6  C.  C.  A.  118,  declining  to  review  judgment  in  action  tried 
without  jury,  where  no  exceptions  were  taken;  Cudahy  Packing  Co.  v. 
Sioux  Nat.  Bank,  69  Fed.  785,  16  C.  C.  A.  409,  limiting  review  on  oral 
waiver  to  question  whether  declaration  supports  judgment;  Cudahy 
Packing  Co.  v.  Sioux  Nat.  Bank,  75  Fed.  474,  21  C.  C.  A.  428,  limiting 
review  of  judgment  on  referee's  findings  to  question  whether  they  sup- 
port judgment. 
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Distinguished  in  Smith  v.  Weeks,  53  Fed.  762,  3  C.  C.  A.  644,  declin- 
ing to  review  judgment  on  auditor's  findings  where  waiver  of  jury  was 
conditional. 

124  U.  8.  74-85,  31  L.  Ed.  344,  8  Sap.  Ot.  429,  LANQDON  v.  SHEBWOOD. 
Transf ei8  of  land  are  govenied  by  law  of  State  where  located. 
Approved  in  Keane  v.  Chamberlain,  14  App.  D.  C.  106,  under  laws  of 
Maryland,  assignment  executed  in  this  District  for  benefit  of  creditors 
purporting  to  convey  life  estate  only  of  assignor  in  lands  in  Mary- 
land gives  life  estate  only  to  assignee,  although  assignment  purports 
to  convey  all  of  assignor's  property,  and  life  estate  is  coupled  with 
power  of  alienation  by  deed  or  will;  Fall  v.  Fall,  75  Neb.  130,  121  Am. 
St.  Rep.  767,  113  N.  W.  179,  decree  and  order  to  convey  land  in  another 
State  acts  only  upon  person,  not  upon  title  to  land,  and  can  only  be 
enforced  by  weapons  of  chancery;  Deck  v.  Whitman,  96  Fed.  883,  fol- 
lowing State  practice  in  foreclosing  mortgage. 

Begister's  certiflcate  of  location  of  miUtary  warrant  and  receiver's  re- 
ceipt passes  only  equitable  title. 

Approved  in  Adams  v.  Couch,  1  Okl.  29,  26  Pac.  1013,  Neb.  Code  Civ. 
Proc,  §  411,  does  not  authorize  recovery  in  ejectment  on  register  and 
receiver's  duplicate  receipt;  Virginia  Iron  etc.  Co.  v.  Crane's  Nest  Coal 
etc.  Co.,  102  Va.  415,  46  S.  £.  396,  ejectment  cannot  be  maintained  on 
equitable  title;  Johnson  v.  Christian,  128  U.  S.  382,  32  L.  Ed.  415,  9 
Sup.  Ct.  90,  only  strict  legal  title  will  support  ejectment;  Carter  v. 
Ruddy,  166  U.  S.  495,  496,  41  L.  Ed.  1091,  17  Sup.  Ct.  641,  ejectment 
does  not  lie  without  patent ;  Kircher  v.  Murray,  60  Fed.  52,  8  C.  C.  A. 
448  (aflSrming  54  Fed.  626),  widow's  equitable  interest  in  Texas  bounty 
lands  cannot  be  enforced  at  law;  Carter  v.  Ruddy,  56  Fed.  544,  6 
C.  C.  A.  3,  grantee  of  Indian's  interest  in  scrip  land  cannot  maintain 
ejectment;  Davis  v.  Davis,  72  Fed.  83,  18  C.  C.  A.  438,  Rev.  Stats., 
§  914,  does  TKot  authorize  admission  of  equitable  defenses  to  actions  at 
law. 

Distinguished  in  Schoolfield  v.  Rhodes,  82  Fed.  155,  27  C.  C.  A.  95, 
defendant  in  ejectment  may  plead  legal  right  to  possession  under  con- 
tract; Wilson  V.  Fine,  14  Sawy.  34,  38  Fed.  790,  prior  possession  will 
support  ejectment;  Wisconsin  Cent.  R.  R.  Co.  v.  Wisconsin  River  Land 
Co.,  71  Wis.  99,  36  N.  W.  839,  where  railroad  sued  in  State  court  for 
land  granted  State  in  aid  thereof. 

State  law,  providing  that  receiver's  certificate  passes  legal  title,  does 
not  bind  Federal  courts. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  10,  63  C.  C.  A.  651,  State 
statute  regulating  effect  of  final  receipts  of  government  land  office  does 
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not  withhold  from  government's  grantees  any  of  incidents  of  transfer; 
Sweatt  V.  Burton,  14  Sawy.  470,  42  Fed.  285,  State  certificate  of  pur- 
chase will  not  support  ejectment. 

Distinguished  in  Wisconsin  Cent.  R.  R.  Co.  v.  Wisconsin  River  Land 
Co.,  71  Wis.  102,  36  N.  W.  841,  where  railroad  sued  in  State  court  for 
land  granted  State  for  it. 

United  States  alone  can  fix  force  of  its  titles;  legal  title  only  will  sup- 
port ejectment. 

Approved  in  Fielder  v.  Sessler,  166  Fed.  1020,  92  C.  C.  A.  667,  follow- 
ing rule;  Holden  v.  Circleville  Light  &  Power  Co.,  216  Fed.  498,  Ann. 
Cm.  1916D,  448,  132  C.  C.  A.  550,  under  Federal  practice,  facts  which 
might  raise  equitable  estoppel  do  not  constitute  defense  to  action  at 
law  for  recovery  of  real  estate;  Daniel  v.  Felt,  100  Fed.  728,  denying 
interposition  of  equitable  title  as  defense  to  action  of  ejectment;  Proc- 
tor V.  San  Francisco,  100  Fed.  351,  40  C.  C.  A.  398,  sustaining  demurrer 
to  bill  in  equity  to  enforce  trust  fgr  benefit  of  grants  from  certain 
specified  authority,  complainant  claiming  adverse  to  such  authority; 
Taylor  v.  Russell,  65  W.  Va.  633,  64  S.  E.  924,  person  having  mere 
executory  agreement  for  purchase  of  land,  not  deed  conveying  legal 
title,  cannot  recover  in  ejectment;  Sweatt  v.  Burton,  14  Sawy.  471,  42 
Fed.  286,  State  certificate  of  purchase  will  not  support  ejectment;  dis- 
senting opinion  in  Virginia  etc.  Steel  &  Iron  Co.  v.  Harris,  151  Fed. 
434,  80  C.  C.  A.  658,  majority  holding  that  under  North  Carolina  statute 
and  Federal  Conformity  Act,  Federal  court  sitting  in  that  State  may 
set  aside  judgment  in  ejectment  rendered  against  party  through 
mistake. 

What  title  or  interest  will  support  ejectment.    Note,  18  L^  R.  A. 
781. 

124  V.  8.  86-97,  31  L.  Ed.  329,  8  Sop.  Ot.  422,  UNITED  STATES  V.  VILAS. 

Court   of   Claims   cannot   assmne  readjustment  of  postal   employee's 
■alary. 

Approved  in  United  States  v.  Verdier,  164  XT.  S.  220,  41  L.  Ed.  410, 
17  Sup.  Ct.  45,  refusing  interest  on  salary  which  postmaster-general 
neglected  to  readjust. 

Postmaster-general  neea  not  readjust  postmasters'  salaries  oftener  tban 
once  in  two  years. 

Approved  in  United  States  v.  Verdier,  1^  U.  S.  220,  41  L.  Ed.  410, 
17  Sup.  Ct.  45,  following  rule. 

Postmaster-general's  readjustments  are  based  on  gnarterly  returns  for 
'  two  previous  years. 
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Approved  in  United  States  V.  Ewing,  184  U.  S.  148,  46  L.  Ed-  474,  22 
Sup.  Ct.  483,  holding  readjustment  of  salary  dates  from  the  immediately 
succeeding  quarter. 

Miscellaneous.    Cited  in  United  States  v.  Wanamaker,  147  U.  S.  149, 

37  L.  Ed.  118, 13  Sup.  Ct.  280,  error  does  not  lie  to  judgment  refusing  to 
compel  readjustment. 

124  V.  8.  98-107,  31  L.  Ed.  369,  8  Sup.  Ot.  364,  BOTB  v.  WYLT. 

Not  cited.  -^, 

124  V.  8.  108-121,  31 1*.  Ed.  847,  8  Sop.  Ct.  409,  I1A.WBON  v.  FLOYD. 
Not  cited. 

124  U.  8.  121-122,  81  !•.  Ed.  369,  8  8lip«  Ot.  397,  INIiAN3>  ETC.  C0A8T- 
INQ  CO.  V.  BALL. 

Not  cited. 

124  U.  8.  123-124,  31 1*.  Ed.  852,  8  8ap.  Ct.  398,  OLEN  v.  FANT. 
Not  cited. 

124  V.  8.  124-131,  31  L.  Ed.  383,  8  Sup.  Ct.  417,  NEW  OBLEAN8  PACTETO 
BY  CO.  ▼.  UNITED  8TATE8. 

Proviso  that  railroads  shall  pay  costs  of  survey  applies  to  later  survey 
under  prior  act. 

Approved  in  Pacific  Ry.  Co.  v.  Parker,  143  U.  S.  58,  36  L.  Ed.  70, 12  Sup. 
Ct.  369,  railroad  mortgage  does  not  include  lands,  cost  of  whose  survey 
is  unpaid;  Northern  Pac.  R.  R.  Co.  v.  Cannon,  46  Fed.  227,  upon  per- 
formance of  all  acts  required,  to  entitle  railroad  to  patent,  legal  title 
vests. 

New  conditions  may  be  imposed  when  railroad  has  not  acquired  vested 
right  under  grant. 

Approved  in  Schlesinger  v.  Kansas  City  etc.  Ry.  Co.,  152  U.  S.  453, 

38  L.  Ed.  511,  14  Sup.  Ct.  651,  grantor  may  re-enter,  upon  failure  of 
railroad  to  perform  condition  subsequent;  New  York  Indians  v.  United 
States,  170  U.  S.  25,  42  L.  Ed.  986,  18  Sup.  Ct.  537,  to  work  for  failure 
of  grant,  legislature  must  manifest  such  intention;  Santa  Fe  Pacific 
R.  R.  Co.  V.  Lane,  43  App.  D.  C.  501,  under  act  of  Congress  requiring 
railroad  to  pay  cost  of  surveying  land  granted  before  conveyance  would 
be  made,  successor  of  railroad  entitled  to  every  alternate  section  of 
public  land  on  each  side  of  its  line  may  be  required  to  make  deposit  to 
cover  cost  of  survey;  Wildy  v.  Henry,  86  Wash.  389,  150  Pac.  62,  pur- 
chaser, not  having  expended  three  hundred  dollars  in  permanent  im- 
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provement  of  lot,  aa  statute  requires,  has  no  equitable  interest  subject 
to  taxation. 

Fact  that  grant  is  silent  as  to  cost  of  survey  will  not  exempt  it  from 
act  imposing  cost. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  S. 
577,  49  L.  Ed.  605,  25  Sup.  Ct.  367,  until  identification  by  government 
survey  of  sections  within  railroad  grant,  government  may  recover  value 
of  timber  cut  by  railroad  or  its  grantees. 

124  U.  8.  181-157,  31  L.  Ed.  374,  8  Sap.  Ct.  379,  QUMBEL  v.  PITKIN. 

United  States  marshal  cannot  be  saed  for  wrongful  attachment,  except 
in  court  issuing  writ. 

Approved  in  Phelps  v.  Mutual  Reserve  Fund  Life  Assn.,  112  Fed.  467, 
61  L.  R.  A.  717,  50  C.  C.  A.  339,  refusing  to  enjoin  receiver,  appointed 
by  State  tourt,  obtaining  only  constructive  possession  on  ground  State 
court  without  jurisdiction  to  appoint;  Columbus,  S.  &  H.  R.  R.  Co.'s 
Appeals,  109  Fed.  199,  48  C.  C.  A.  275,  holding  lien  upon  property 
coming  into  possession  of  Circuit  Court  enforceable  by  court  having  pos- 
session with  proper  parties  before  it;  In  re  Tyler,  149  U.  S.  182,  37 
Ii.  B.  A.  695,  13  Sup.  Ct.  789,  property  in  possession  of  Federal  court 
receiver  cannot  be  levied  on  by  State  court;  Boltz  v.  Eagon,  34  Fed. 
446,  447,  permitting  intervention  by  general  assignee  claiming  title  to 
goods  attached;  Compton  v.  Jesup,  68  Fed.  279,  15  C.  C.  A.  397,  assum- 
ing jurisdiction  to  foreclose  mortgage  on  railroad  in  receiver's  posses- 
sion; Summers  v.  White,  71  Fed.  109,  17  C.  C.  A.  631,  property  seized 
by  marshal  in  attachment  cannot  be  replevined  in  State  court;  Maitland 
V.  Gibson,  79  Fed.  138,  enforcement  of  judgment  for  costs,  out  of  pat- 
ents, should  be  by  petition  in  original  suit;  Toledo  etc.  R.  R.  Co.  v. 
Continental  Trust  Co.,  95  Fed.  505,  36  C.  C.  A.  155,  Federal  court 
administering  insolvent  corporation's  property  has  jurisdiction  of  mort- 
gage foreclosure;  Southern  etc.  Trust  Co.  v.  Benbow,  96  Fed.  519,  bank- 
ruptcy court  will  not  interfere  with  State  court's  possession;  Prugh  v. 
Portsmouth  Sav.  Bank,  48  Neb.  419,  67  N.  W.  311,  after  Federal  court 
acquires  jurisdiction.  State  court  cannot  interfere;  Boltz  v.  Eagon,  34 
Fed.  452,  453,  Ryder  v.  Bateman,  93  Fed.  23,  and  Louisville  Trust  Co. 
V.  Knott,  130  Fed.  826,  65  C.  C.  A.  158,  all  arguendo. 

Federal  court's  equitable  power  over  its  own  process  may  be  Invoked, 
regardlew'of  dtiaensliip. 

Approved  in  Q.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  31,  60  L.  Ed. 
873,  person,  not  defendant,  but  who  is  estopped  by  having  exercised 
control  of  defense  and  who  is  not  resident  of  district,  cannot  be  brought 
into  action  by  filing  of  supplemental  bill  and  substituted  service  with- 
out service  of  original  process  within  district;  Hull  v.  Burr,  234  U.  S. 
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721,  58  L.  Ed.  1562,  34  Sup.  Ct.  892,  suit  to  restrain  trustees  in  bank- 
ruptcy from  prosecuting  equity  suit  against  complainants  in  State  court 
on  ground  that  bankruptcy  proceedings  were  fraud  and  appointment  of 
trustee  void  was  one  arising  under  law  of  United  States,  and  decision 
o^  Circuit  Court  of  Appeals  was  not  final;  Wabash  R.  R.  Co.  v.  Adel- 
bert  College,  208  U.  S.  55,  52  L.  Ed.  886,  28  Sup.  Ct.  182,  ancillary 
jurisdiction  of  Federal  court  exists  over  subordinate  suits  affecting 
property  in  their  possession,  although  diversity  of  citizenship  necessary 
to  confer  jurisdiction  in  independent  suit  does  not  exist;  Put-in-Bay 
Water-Works,  L.  &  R.  Co.  v.  Ryan,  181  U.  S.  433,  45  L.  Ed.  938,  21 
Sup.  Ct.  718,  sustaining  jurisdiction  of  Circuit  Court  to  appoint  re- 
ceiver, property  and  franchises,  subject  matter  of  suit  not  in  possession 
of  State  court ;  City  of  New  Orleans  v.  Howard,  160  Fed.  398,  87  C.  C.  A. 
346,  Federal  Circuit  Court  having  possession  of  property  of  waterworks 
company  sought  to  be  partitioned  had  jurisdiction  to  grant  partition 
and  determine  all  matters  relating  to  property,  regardless  of  citizenship 
of  parties;  Hatcher  v.  Hendrie  etc.  Supply  Co.,  133  Fed.  270,  68 
C.  C.  A.  19,  Federal  equity  suit  to  enforce  attachment  lien  obtained  in 
former  action  in  same  court  and  to  subject  property  to  judgment  is 
maintainable,  irrespective  of  citizenship;  In  re  Young,  111  Fed.  161,  49 
C.  C.  A.  283,  sustaining  bankruptcy  court's  refusal  on  mere  motion  to 
return  property  to  mortgagee  on  ground  mortgagee  legally  in  possession 
when  property  seized;  Connor  v.  Alligator  Lumber  Co.,  98  Fed.  156, 
sustaining  bill  by  receiver,  requiring  defendant,  as  authorized  by  State 
statute,  to  set  up  for  adjudication  adverse  claim,  an  alleged  cloud  upon 
title;  Bond  v.  Carter  Hardware  Co.,  15  App.  D.  C.  81,  trial  of  right  of 
property  seized  on  execution  issued  by  justice  of  peace,  and  claim  to 
which  is  made  by  party  other  than  defendant  in  execution,  is  not  suit 
within  meaning  of  statute  providing  that  nonresidents  shall  not  com- 
mence suit  before  justice  without  giving  security  for  costs;  Lamb  v. 
Ewing,  54  Fed.  273,  4  C.  C.  A.  320,  reaffirming  rule;  Claflin  v.  Beaver, 
41  Fed.  206,  207,  maintaining  jurisdiction  to  adjudge  wrongful  seizure  . 
of  c^)ods,  not  described  in  replevin  writ;  Lackett  v.  Rumbaugh,  45 
Fed.  32,  where  wife  of  one  partner  interpleaded  to  claim  money,  at- 
tached by  partnership  creditors;  Compton  v.  Jesup,  68  Fed.  279,  15 
C.  C.  A.  397,  assuming  jurisdiction  of  suit  to  foreclose  railroad  in 
receiver's  possession;  dissenting  opinion  in  Denny  v.  Bennett,  128  U.  S. 
502,  32  L.  Ed.  496,  9  Sup.  Ct.  139;  rightful  owner  can  replevy  property 
in  marshal's  possession  only  in  court  whose  writ  he  executed;  TAtt  v. 
Sternberg,  40  Fed.  7,  6  L.  B.  A.  225,  and  Seymour  v.  Malcolm  etc.  Lum- 
ber Co.,  58  Fed.  961,  7  C.  C.  A.  593,  arguendo. 

United  States  marshal  levying  on  Snnday  does  so  illegally,  and  is 
suable  therefor  at  instance  of  creditor  attaching  in  State  court. 
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Approved  in  People  v.  Pacific  Surety  Co.,  50  Colo.  281,  Ann.  Gas. 
19120,  577,  109  Pac.  964,  sureties  on  bond  of  constable  are  not  liable 
for  his  personal  acts,  not  done  either  by  virtue  of  his  office  or  under 
color  of  office ;  Compton  v.  Jesup,  68  Fed.  281,  283,  15  C.  C.  A.  397, 
assuming  jurisdiction  to  foreclose  mortgage  on  railroad  in  receiver's 
possession;  Electrical  Supply  Co.  v.  Put-in-Bay  etc.  Ry.  Co.,  84  Fed. 
742,  retaining  jurisdiction  of  interventions,  though  original  suit  coUu- 
sively  brought;  Goodbar  v.  Brooks,  57  Ark.  468,  22  S.  W.  98,  where 
sheriff  made  excessive  levy  and  marshal  constructively  levied  on  same 
goods. 

Circuit  Court  will  administer  State  attachment  laws  and  administer  in- 
cidental relief. 

Approved  in  Park  Square  Automobile  Station  v.  American  Locomo- 
tive Co^  222  Fed.  985,  where  plaintiff  sues  in  State  court  in  which 
neither  party  resides,  proper  district  into  which  cause  is  removable  is 
district  of  defendant's  residence;  In  re  John  L.  Nelson  &  Bro.  Co.,  149 
Fed.  592,  593,  where  foreign  assignee  for  creditors  demands  surrender 
of  assignee's  property  located  in  New  York,  assignee's  rights  as  against 
New  York  creditors  ge-'erned  by  New  York  law;  Connor  v.  Tennessee 
Cent.  Ry.  Co.,  109  Fed.  938,  54  L.  R.  A.  687,  48  C.  C.  A.  730,  approving 
intervention  by  purchaser  of  railroad  property  at  judicial  sale,  in  suit 
to  enforce  unforeclosed  lien;  Claflin  v.  Beaver,  35  Fed.  261,  directing 
issue  to  try  facts  alleged  in  replevin  suit,  according  to  State  practice; 
Jesup  V.  Illinois  Cent.  R.  R.  Co.,  43  Fed.  496,  retaining  cross-suit  asking 
cancellation  of  lease,  after  dismissing  original  suit  on  lease;  Lackett  v. 
Rumbaugh,  45  Fed.  39,  retaining  control  of  money  attached  till  inter- 
pleader perfected  rights  thereto;  Brooks  v.  Fry,  45  Fed.  778,  adminis- 
tering State  statute  providing  for  successive  levies;  Farmers'  Loan  etc. 
Co.  V.  San  Diego  etc.  Car  Co.,  49  Fed.  197,  assuming  jurisdiction  to  de- 
termine title  to  notes  improperly  in  receiver's  possession;  Rice  v.  Dur- 
ham Water  Co.,  91  Fed.  434,  court  with  possession  of  insolvent 
corporation's  property  may  remove  suits  relating  thereto  from  State 
courts. 

Creditor  attaching  in  State  court  may  subject  property  obtained  by 
manibal,  on  void  writ. 

Approved  in  National  Foundry  etc.  Works  v.  Oconto  City  Water 
Supply  Co.,  105  Wis.  66,  81  N.  W.  131,  holding  lien  suit  commenced  in 
Federal  court  not  barring  subsequent  suit  in  State  court  to  foreclose 
mortgage;  Compton  v.  Jesup,  68  Fed.  295,  15  C.  C.  A.  397,  assuming 
jurisdiction  to  foreclose  mortgage  on  railroad  in  receiver's  possession; 
Goodbar  v.  Brooks,  57  Ark.  456,  22  S.  W.  98,  marshal  who  levies  con- 
structively on  goods  attached  by  sheriff  may  intervene  and  share  in 
surplus. 
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Distinjnnshed  in  Pitkin  v.  Burnham,  62  Neb.  397,  89  Am.  St.  Rep. 
773,  87  N.  W.  16.4,  denying  property  legally  attached,  subject  to  second 
levy  by  different  officer  under  different  process ;  Leigh  v.  Green,  62  Neb. 
364,  89  Am.  St.  Rep.  759,  86  N.  W!  1097,  allowing  tax  lienholder  to 
foreclose  lien  in  State  court,  notwithstanding  pendency  of  action  in 
Federal  court,  wherein  land  attached. 

Right  of  claimant  of  attached  property  to  intervene.    Note,  18 
Ann.  Gas.  594. 

Intervention  in  Federal  courts.    Note,  Ann.  Gas.  1913D,  1082. 

What  is  sufficient  levy  of  attachment  on  personal  property.    Note, 
Ann.  Gas.  1916B,  984. 

Right  of  other  claimants  of  property  to  intervene  in  attachment. 
Note,  23  L.  R.  A.  (N.  S.)  537. 

Miscellaneous.  Cited  in  Corbitt  v.  Farmers'  Bank,  114  Fed.  604, 
abating  attachment,  by  which  State  court  obtained  jurisdiction,  upon 
removal  of  cause  to  Federal  court. 

124  U.  8.  157-160,  31  Ii.  Ed.  357,  8  Sup.  Ot.  377,  DX7NBEB  MOBTaAQE 
ETC.  CO.  V.  HUQHES. 

Referee's  report  is  not  subject  to.  modiflcation  at  common  law;  court 
must  eltlier  confirm  or  reject. 

Approved  in  Tieman  v.  Chicago  Life  Ins.  Co.,  214  Fed.  242,  131 
C.  C.  A.  284,  where  there  is  written  waiver  of  jury,  and  cause  has  been 
referred  under  authority  of  State  statute,  referee  and  trial  court  should 
follow  local  practice  as  near  as  may  be  in  accordance  with  Conformity 
Act ;  United  States  v.  Wells,  203  Fed.  148,  Federal  court  may  not  refer 
issues  in  action  at  law  even  with  consent  of  parties,  under  reference  not 
intended  as  arbitration,  but  to  give  report  effect  of  master's  report  in 
equity,  though  case  involves  accounting  and  such  procedure  is  author- 
ized by  State  statute ;  Elkin  v.  Denver  Engineering  Works  Co.,  181 
Fed.  686,  105  C.  C.  A.  1,  where  common-law  action  is  referred  by  con- 
sent, court  has  not  power  to  set  aside  referee's  report,  find  new  facts, 
and  enter  judgment  thereon,  but  on  refusal  to  confirm  report,  case 
stands  for  new  trial;  United  States  v.  Ramsey,  158  Fed.  490,  496,  in 
action  at  law  in  Federal  court  referred  by  consent,  court  cannot  decline 
to  accept  report  of  referee  upon  ground  of  error  in  his  judgment;  Dietz 
V.  Lymer,  61  Fed.  794,  10  C.  C.  A.  11,  and  Imperial  life  Ins.  Co.  v. 
Newcomb,  62  Fed.  98,  10  C.  C.  A.  288,  where  contrary  does  not  affirm- 
atively appear,  reference  is  common-law  reference. 

Objection  to  trial  without  Jury,  after  rejection  of  referee's  report,  must 
be  made  below. 

Approved  in  Dietz  v.  Lymer,  61  Fed.  795, 10  C.  C.  A.  71,  63  Fed.  759, 
11  C.  C.  A.  410,  judgment  on  referee's  report  is  not  i*eviewable  in  ab- 
sence of  written  waiver  of  jury  and  exceptions  to  rulings. 
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'Where  there  has  been  no  stipiilation  waiving  Jury,  Olrcnit  Court's  rul- 
ing on  facta  are  not  reviewahle. 

Approved  in  Wm.  Edwards  Co.  v.  La  Dow,  230  Fed.  382,  383,  where 
jury  trial  is  waived  orally,  rulings  of  court  upon  trial  are  not  reviewable, 
but  only  whether  facts  found  by  District  Court  sustained  judgment 
entered;  Columbus  Compress  Co.  v.  United  States  Fidelity  etc.  Co.,  186 
Fed.  488,  108  C.  C.  A.  465,  where  case  was  tried  in  Circuit  Court  with- 
out jury  and  record  shows  no  written  stipulation  waiving  jury,  appellate 
court  can  only  review  sufficiency  of  declaration;  Spalding  v.  Manasse, 
131  U.  S.  66,  38  L.  Ed.  87,  9  Sup.  Ct.  649,  and  Duncan  v:  Atchison  etc. 
R.  Co.,  72  Fed.  811, 19  C.  C.  A.  202,  following  rule ;  Cudahy  Packing  Co. 
V.  Sioux  Nat.  Bank,  75  Fed.  474,  21  C.  C.  A.  428,  single  reviewable 
question  is  whether  complaint  will  support  judgment. 

124  V.  8.  161-164,  31  L.  Ed.  352,  8  Sup.  Ot.  416,  WOODMAN  v.  BaSSION- 
ABT  800.  OF  M.  E.  OHUBOH. 

Not  cited* 

« 

124  V.  8.  166-166,  31  L.  Ed.  833,  8  Sap.  Ot  421,  BALTIMOBE  ETO.  B.  B. 
CO.  V.  BUBNS. 

Bemoval  petition  must  be  made  within  time  prescribed. 

Approved  in  Guarantee  Co.  of  North  Dakota  v.  Hanway,  104  Fed. 
374,  44  C.  C,  A.  312,  holding  objections  to  tinle  and  manner  of  removal 
waived  by  silently  proceeding  to  trial  upon  merits. 

Distinguished  in  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  687, 
88  L.  Ed.  816, 14  Sup.  Ct.  539,  where  objection  to  removal  was  first  made 
after  trial;  Powers  v.  Chesapeake  etc.  Ry.  Co.,  169  U.  S.  98,  42  L.  Ed. 
675, 18  Sup.  Ct.  266,  where  removable  diversity  of  citizenship  only  arose 
by  plaintiff's  discontinuance  against  certain  defendants,  pending  suit. 

124  V.  8.  167-169,  31  L.  Ed.  382,  8  Sup.  Ot  416,  BAXEB  ▼.  POWEB. 

Right  to  appeal  from  void  judgment,  decree  or  order.    Note,  ZZ 
L.  B.  A.  (N.  S.)  734. 

124  V.  8.  169-178,  31  U  Ed.  400,  8  Sup.  Ot.  441,  VETTEBLEIN  ▼.  BABNE8. 

Beneflciariea  are  not  necessary  parties  to  suit  by  stran^^er  to  defeat 
tmst,  if  trustee's  acts  bind. 

Approved  in  Brown  v.  Fletcher,  231  Fed.  95,  in  suit  to  establish  claim 
against  testamentary  trustee,  by  assignee  of  beneficiary  who  repudiates 
assignment,  beneficiary  is  indispensable  party;  Atlantic  Trust  Co.  v. 
Dana,  128  Fed.  225,  62  C.  C.  A.  657,  holding  decree  awarding  fund  to 
mortgagee  bound  receiver  and  all  parties  to  suit  including  intervening 
creditors;  Tompkins  v.  Tompkins,  123  Fed.  208,  holding  legal  represen- 
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tatives  of  testator  not  necessary  parties  defendant  in  suit  by  assi^iee 
of  legacy  against  ei^ecutor  and  holders  of  conflicting  assignments;  Whit- 
man V.  Dorsey,  110  Md.  427,  72  Atl.  1044,  in  action  to  set  aside  fraudu- 
lent conveyance,  all  persons  having  present  inteifest  in  property  should 
be  made  parties  defendant;  Colorado  etc.  Ry.  Co.  v.  Blair,  214  N.  Y. 
513,  Ann.  Gas.  1916D,  1177,  108  N.  E.  843,  trustees  do  not  have  implied 
power  to  represent  beneficiaries  in  action  to  direct  disposition  of  trust 
property  not  authorized  by  instrument  creating  trust,  so  tq  find  bond- 
holders secured  by  mortgage  in  suit  by  mortgagor,  they,  or  some  of 
them,  must  be  made  parties;  Woodbridge  v.  Bqickes,  170  N.  Y.  601,  63 
N.  E.  365,  denying  accounting  at  instance  of  cestui  que  trust,  receivin<T 
property  as  trustee  and  wasting  same;  City  of  Austin  v.  Cahill,  99 
Tex.  190,  88  S.  W.  548,  in  mandamus  proceedings  by  holder  of  origi- 
nal bonds  to  compel  city  to  apply  to  payment  of  interest  due  him  money 
collected  for  interest  and  sinking  fund  on  refunding  bonds,  holders  of 
refunding  bonds  were  not  necessary  parties,  but  were  represented  by 
city  as  trustee ;  Thompson  v.  Price,  37  Wash.  398,  79  Pac.  953,  grantors 
under  deed  conveying  grantor's  interest,  provided  land  to  be  held  in 
trust  for  town,  and  sold,  and  proceeds  applied  to  debts  of  grantors  and 
balance  returned  to  them,  are  not  necessary  parties  to  foreclosure; 
Vetterlein  v.  Barker,  45  Fed.  742,  following  rule;  In  re  Thomas,  45 
Fed.  793,  judgment  against  guardian  ad  litem  binds  wards;  Rejall  v. 
Greenhood,  92  Fed.  947,  35  C.  C.  A.  97,  judgment  against  assignee,  set- 
ting aside  assignment,  binds  creditors;  Robertson  v.  Van  Cleave,  129 
Ind.  220,  15  L.  B.  A.  70,  26  N.  E.  900,  where  trustee  is  in  court,  decree 
regarding  trust  property  binds  beneficiaries;  dissenting  opinion  in  Paine 
V.  Foster,  9  Okl.  287,  60  Pac.  32,  ai^uendo. 

Distinguished  in  McConnell  v.  Dennis,  153  Fed.  550,  82  C.  C.  A.  501, 
in  suit  in  equity  in  Federal  court  to  enjoin  defendant  from  proceedinj? 
under  oil  and  gas  lease  for  term  of  years,  right  of  complainant  being 
based  on  invalidity  of  lease,  land  owner  was  indispensable  party;  Bock- 
finger  V.  Foster,  10  Okl.  491,  62  Pac.  800,  in  action  against  townsite 
trustees,  to  whom  patent  issued,  to  declare  trust  in  favor  of  one  claim- 
ing adversely  to  town-site  entry,  town-site  claimants  are  necessary  par- 
ties; Golden  v.  Bruning,  72  Fed.  4,  general  rule  requires  joinder  of  all 
persons  substantially  interested. 

Pa3nnent  of  individual  debt  with  partnership  assets,  with  general 
consent  as  voidable  preference.    Note,  17  L.  R.  A.  (N.  S.)  1041. 

124  U.  S.  173-183,  31  L.  Ed.  417,  8  Sup.  Ct.  433,  XTNION  B.  B.  00.  V.  DTTLIi. 

Equity  court  considers  only  sucli  facts  as  are  estahlisbed  hy  sworn  an- 
swers, exhibits  and  depositions. 

Approved  in  Kennedy  v.  Custer,  174  Fed.  974,  975,  98  C.  C.  A.  58^ 
holding  burden  on  complainants  to  prove  by  two  witnesses  execution  of 
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antenuptial  contract  with  reference  to  lands  was  not  sustained ;  Peeler  v. 
Lathrop,  48  Fed.  788, 1  C.  C.  A.  93,  where  answer  is  sworn,  and  resjwn- 
sive  to  bill,  it  most  be  overcome  by  more  than  one  witness. 

Cancellation  of  instnunent  for  fraud  or  mistake  will  not  be  decreed, 
except  in  dear  case. 

Approved  in  Campbell  v.  Northwest  Eckington  Imp.  Co.,  229  U.  S. 
584,  57  L.  Ed.  1339»  33  Sup.  Ct.  796,  reversing  decree  declaring  deed 
absolute  on  its  face  to  be  mortgage  to  secure  profits  of  enterprise  under- 
taken for  development  of  lands  described  in  deed;  Fairchild  v.  Dement, 
'f'-'  Fed.  204,  holding  evidence  insufficient  to  authorize  decree  for  can- 
cellation of  written  contracts  on  ground  of  fraud,  and  granting  specific 
performance  of  contract  by  which  assignor  of  patent  agreed  to  convey 
to  assignee  future  inventions;  Getchell  v.  Kirkby,  113  Me.  95,  92  Atl. 
1008,  vendee  of  land  cannot  derive  benefit  from  purchase  and  yet  rescind 
for  fraud,  but  must  rescind  in  toto  or  not  at  all;  Schinzer  v.  Wyman, 
27  N.  D.  513,  146  N.  W.  905,  holding  evidence  insufficient  to  show  fraud 
and  denying  cancellation  of  contract  and  deeds;  Cincinnati  etc.  R«  R.  Co. 
v.  McKeen,  64  Fed.  48, 12  C.  C.  A.  14,  declining  to  cancel  contract,  made 
without  authority,  where  parties  are  in  pari  delicto. 

Validity  of  contracts  between  a  director  and  his  corporation.    Note, 
139  Am.  St.  Bep.  604. 

Miscellaneous.  Cited  in  Watkins  v.  Bryant,  91  Cal.  504,  27  Pae.  777, 
suit  to  cancel  trust  deed  need  not  join  beneficiaries. 

124  U.  S.  183-189,  31 1*.  Ed.  306,  8  Sup.  Ot.  437,  BICHABDS  v.  MAOKALL. 

One  appealing  to  chancellor's  conscience  most  set  f  ortb  specifically  im- 
pediments to  earlier  suit. 

Approved  in  Reynolds  &  Hamby  Estate  Mtg.  Co.  v.  Martin,  116  Ga. 
502,  42  S.  E.  799,  denying  relief,  four  years  elapsing  after  perpetration 
of  fraud  before  application  made;  Pearsall  v.  Smith,  149  tJ.  S.  237,  37 
L.  Ed.  717,  13  Sup.  Ct.  835,  and  Teall  v.  Slaven,  14  Sawy.  374,  40  Fed. 
781,  following  rule;  Parker  v.  Dacres,  130  U.  S.  50,  32  L.  Ed.  851,  9 
Sup.  Ct.  435,  Alsop  V.  Riker,  155  U.  S.  461,  39  L.  Ed.  223,  15  Sup.  Ct. 
167,  and  Abraham  v.  Ordway,  158  U.  S.  421,  39  L.  Ed.  1039,  15  Sup.  Ct. 
895,  disregarding  statutes  of  limitations  where  undue  and  unexplained 
delay  preceded  application  for  relief;  Cornell  V,  Green,  »43  Fed.  109, 
Van  Vleet  v.  Sledge,  45  Fed.  748,  and  McMonagle  v.  McGlinn,  85  Fed. 
92,  facts  excusing  delay  must  be  specifically  pleaded;  Rhino  v.  Emery, 
65  Fed.  836,  delay  in  asserting  right  to  proceeds  of  collusive  probate 
sale  must  be  specifically  explained;  Halsey  v.  Cheney,  68  Fed.  768,  15 
C.  C.  A.  656,  refusing  to  order  an  accounting  after  ten  years;  Lant  v. 
Manley,  71  Fed.  19,  where  fraud  is  of  public  record,  affirmative  fraud 
must  be  shown,  precluding  inquiry. 
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Equity  will  refuse  relief  wheie  proof  shows  laches,  although  not  set  ip 
in  answer. 

Approved  in  Shea  v.  Nilima,  133  Fed.  214,  66  C.  C.  A.  263,  defense 
of  laches  considered  by  appellate  conrt  though  not  assigned  as  error; 
Westinghonse  Air  Brake  Co.  v.  New  York  Air  Brake  Co.,  Ill  Fed.  742, 
refusing  accounting  for  infringement,  patent  dormant  for  fifteen  years, 
infringed  by  defendant  for  seven  years  with  complainant's  knowledge, 
without  protest;  Nash  v.  Ingalls,  101  Fed.  649,  41  C.  C.  A.  545,  uphold-  . 
ing  defense  of  limitation  and  laches,  lapse  of  time  appearing  in  bill  and 
excusable  circumstances  not  shown;  Mayse  v.  Gaddis,  2  App.  D.  C.  28, 
dismissing  for  laches  suit  in  equity  to  remove  cloud  on  title  created  by 
trust  made  and  recorded  seventy-four  years  before  filing  of  bill,  although 
laches  were  not  relied  upon  as  defense  by  defendant;  Caulk  v.  Pace,  53 
Fed.  714,  715,  3  C.  C.  A.  631,  and  Gibson  v.  Herriott,  55  Ark.  95, 29  Am. 
St.  Rep.  23.  17  S.  W.  591,  reaffirming  rule;  Billing  v.  Gilmer,  60  Fed. 
337,  8  C.  C.  A.  645,  arguendo. 

Equity  will  not  set  aside  execution  sale  where  i^aintifl,  with  knowledge 
of  facts,  has  slept  on  rights. 

Approved  in  New  Paddock-Hawley  Co.  v.  Fayetteville  Wagon  Wood 
etc.  Co.,  207  Fed.  792,  where  complainant  corporation  controlled  by  two 
individuals  left  to  them  enforcement  of  payment  of  certain  bonds  of 
bankrupt  defendant,  and  collection  was  postponed  indefinitely,  when 
ample  authority  and  sufficient  cause  for  foreclosure  existed,  complain- 
ant's rights  to  enforce  bonds  was  barred  by  laches;  Kentucky  Coal  etc. 
Co.  V.  Kentucky  Union  Co.,  187  Fed.  949,  110  C.  C.  A.  93,  suit  to  quiet 
title  as  against  holders  under  subsequent  patent  based  on  prior  survey, 
on  ground  that  date  thereof  was  forgery,  was  prima  facie  barred  by 
Inches,  where  it  was  not  instituted  until  thirty-five  years  after  forgery; 
Bower  v.  Stein,  165  Fed.  234,  235,  complainant's  right  to  have  sale  set 
aside  in  equity  on  ground  of  technical  defects  in  foreclosure  proceed- 
ings or  of  fraud  on  part  of  mortgagee  in  failing  to  give  actual  notice, 
was  b'arred  by  laches;  De  Roux  v.  Girard's  Exr.,  112  Fed.  96,  50  C.  C.  A. 
136,  denying  suit  by  mortgagor's  heirs  to  impeach  mortgage  for  fraud 
forty  years  after  mortgage  executed  and  thirty-three  years  after  fore- 
closed; Elliott  V.  Elliott,  3  Alaska,  374,  plaintiff  suing  to  recover  one- 
half  interest  in  certain  copper  mines  by  reason  of  alleged  grubstake 
contract  with  locator,  knowing  of  location  and  where  to  learn  facts, 
neglecting  for  four  years  to  look,  was  barred  by  laches  from  recovery 
from  bona  fide  purchasers  having  made  valuable  improvements ;  Mackall 
V.  Mitchell,  18  App.  D.  C.  64,  affirming  directed  verdict  in  action  of 
ejectment  to  recover  triangular  piece  of  land  left  for  access  to  main 
door  of  building,  and  necessary  for  such  access  after  twenty  years'  ad- 
verse possession  of  building  and  use  of  land  as  means  of  access-;  Levis 
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V.  Kengle,  8  App.  D.  C.  240,  dismissing  for  laches  bill  to  set  aside  sale 
tinder  trust  deed  fifteen  years  after  sale ;  Willoughby  v.  Mackall,  5  App. 
D.  C.  166,  construing  agreement  providing  that  attorney  should  have 
lien  for  fee  upon  whatever  real  estate  might  be  recovered  in  three  suits^ 
so  that  lien  should  attach  to  property  to  which  title  vested  in  client  as 
result  of  litigation ;  Just  v.  Idaho  Canal  &  Improvement  Co.,  16  Idaho, 
653,  133  Amu  St.  Eep.  140,  102  Pac^  385,  doctrine  of  laches,  in  prosecu- 
tion of  action  not  barred  by  limitations,  does  not  apply  where  relative 
position  of  parties  has  not  been  materially  changed  since  time  when 
cause  of  action  accrued;  Patterson  v.  Hewitt,  11  N.  M.  23,  55  L.  B.  A'. 
658,  66  Pac.  558,  determining  question  of  laches  in  enforcing  rights  be- 
tween conflicting  claimants  to  mining  property;  Skinner  v.  Scott,  29 
Okl.  369,  118  Pac.  396,  dismissing  action  for  laches  where  plaintiffs  wait 
six  months  after  discovering  fraud  to  bring  action,  and  after  action 
has  been  pending  two  and  one-half  years  allow  it  to  be  dismissed  for 
want  of  prosecution,  and  after  waiting  three  and  one-half  years  more, 
and  upon  denial  of  motion  to  reinstate,  wait  four  months  longer  to  bring 
second  action;  Poston  v.  Ingraham,  76  S.  C.  171,  56  S.  E.  781,  in  action 
by  vendor  for  specific  performance  of  contract  for  sale  of  land,  where 
defendant  sets  up  paramount  title  and  limitations,  finding  for  plaintiff 
of  amount  due  on  price  settles  issues  against  defendant,  and  where  case 
was  transferred  after  verdict  to  equity  calendar,  issue  of  laches  should 
have  been  tried;  Hanner  v.  Moulton,  138  U.  S.  495,  34  L.  Ed.  1036, 
11  Sup.  Ct.  412,  thirteen  years'  delay  by  purchaser,  from  administrator, 
in  suing  to  cancel  deed;  Underwood  v.  Dugan,  139  U.  S.  383,  35  L.  Ed. 
199,  11  Sup.  Ct.  619,  tVenty  years'  delay  in  suing  after  learning  facts 
constituting  claim;  Ware  v.  Galveston  City  Co.,  146  U.  S.  116,  36  L.Ed. 
910>  13  Sup.  Ct.  38,  thirty  years'  delay  after  cause  of  action  arose; 
Whitney  v.  Fox,  166  U.  S.  648,  41  L.  Ed.  1149,  17  Sup.  Ct.  717,  where 
intervening  circumstances  would  have  made  enforcement  of  claim  un- 
just ;  Penn   Mut.  life  Ins.  Co.  v.  Austin,  168  U.  S.  698,  42  L.  Ed.  631, 

18  Sup.  Ct.  228,  mere  assertion  of  claim  will  not  excuse  failure  to  en- 
force it;  Mathews  v.  Burdick,  38  Fed.  896,  where  plaintiff  to  bill  of 
discovery  Was  guilty  of  gross  laches;  Kemp  v.  Nickerson,  66  Fed.  683, 
twenty-three  years'  delay  in  assailing  executor's  control  of  assets;  Nan- 
tahala  Marble  etc.  Co.  v.  Thomas,  76  Fed.  65,  twelve  years'  delay  in 
correcting  description  of  land;  Miles  v.  Vivian,  79  Fed.  853,  25  C.  C.  A. 
208,  twenty  years'  delay  by  bondholder  in  enforcing  unrecorded  mort- 
gage; Mathews  v.  Culbertson,  83  Iowa,  441,  50  N.  W.  203,  twenty  years' 
acquiescence  in  illegal  tax  sale;  Frenche  v.  Kitchen,  53  N.  J.  Eq.  39, 
30  Atl.  816,  twenty  years'  delay  by  judgment  creditor  in  assailing  con- 
veyance; Chezum  v.  McBride,  21  Wash.  564,  58  Pac.  1069,  where  occu- 
pants of  land  improved  it  and  paid  taxes  twenty-five  years;  dissenting 
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opinion  in  Simmons  v.  Taylor,  38  Fed.  698,  bondholder's  failure  to  re- 
deem from  sale  within  time  limited  by  decree  bars  right;  Mackall  v. 
Mackall,  135  U.  S.  175,  34  L.  Ed.  87,  10  Sup.  Ct.  708,  and  Mackall  v. 
Willoughby,  167  U.  S.  687,  688,  42  L.  Ed.  325,  17  Sup.  Ct.  956,  for 
history  of  case. 

Distinguished  in  Nelson  v.  Worthington,  3  App.  D.  C.  607,  where  in 
partition  proceedings  in  1876  parties  agreed  that  trustees  should  retain 
fund  of  two  thousand  dollars  to  pay  taxes,  and  subsequently  balance  of 
fund  was  distributed,  petition  of  parcener  filed  in  1888,  to  have  taxes 
on  her  lot,  which  were  overlooked,  paid  from  other  assets  of  estate 
was  not  barred  by  laches. 

Equity—Stale  claim.    Note,  23  Am.  St  Bep.  151. 

124  U.  S.  190-195,  31  L.  Ed.  386,  8  Sup.  Ct  456»  WHITNET  V.  SOBEBTSOK. 

Treaty  with  the  Dominican  Bepnblic  does  not  prevent  special  conces- 
sions to  other  countries. 

Approved  in  Faber  v.  United  States,  221  U.  S.  658,  55  L.  Ed.  898,  31 
Sup.  Ct.  659,  quaere,  whether  reduction  in  tariff  rates  provided  by  sec- 
tion 2  of  treaty  with  Cuba  of  1903  is  limited  to  rates  of  duty  in  general 
tariff  acts,  and  does  not  apply  to  special  rates  under  special  agreements 
with  other  countries;  Faber  v.  United  States,  157- Fed.  142,  holding 
Philippines  are  not  another  country  within  meaning  of  Cuba  Commer- 
cial Convention,  prescribing  on  importations  from  Cuba  preferential, 
treatment  in  respect  to  like  imports  from  ''other  countries." 

Later  laws,  conflicting  with  treaties,  prevaiL 
Approved  in  Rainey  v.  United  States,  232  U.  S.  316,  58  L.  Ed.  620, 
34  Sup.  Ct.  429,  quaere,  whether  person  not  subject  of  other  contract- 
ing power  to  treaty  can  invoke  protection  of  that  treaty  in  regard  to 
property  rights,  but  however  that  may  be,  where  treaty  is  inconsistent 
with  subsequent  act  of  Congress,  latter  will  prevail;  Hijo  v.  United 
States,  194  U.  S.  324,  48  L.  Ed.  996,  24  Sup.  Ct.  727,  United  States  is 
not  suable  under  Tucker  act  of  1887,  on  claim  for  use  by  army 
of  Spanish  vessel  during  wfir;  United  States  v.  Lee  Yen  Tai,  185  U.  S. 
221,  46  L.  Ed.  883,  22  Sup.  Ct.  632,  holding  question  whether  congres- 
sional act  superseded  in  whole  or  in  part  by  subsequent  treaty  with  for- 
eign nation  governed  by  principles  of  interpretation  applied  to  alleged 
inconsistent  statutes ;  De  Lima  v.  Bidwell,  182  U.  S.  195,  45  L.  Ed.  1055, 
21  Sup.  Ct.  752,  holding  Porto  Rico  ceased  to  be  foreign  territory  with 
ratification  of  treaty  of  peace  between  United  States  and  Spain; 
United  States  v.  Billings,  190  Fed.  371,  treaty  with  foreign  country  can- 
not be  invoked  by  individual  to  defeat  liability  for  tax  imposed  by  sub- 
sequent act  of  Congress;  Wadsworth  v.  Boysen,  148  Fed.  774,  78 
C.  C.  A.  437,  construing  amendment  by  Congress  of  treaty  ceding  Indian 
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lands;  United  Shoe  Mach.  Co.  v.  Duplessis  Shoe  Mach.  Co.,  148  Fed. 
36,  determining  effect  of  Industrial  Treaty  on  term  of  French  &  Meyer 
patent  No.  412,704,  for  sewing-machine;  The  Bound  Brook,  146  Fed. 
165,  under  German  Treaty  of  1871,  art.  XIII,  United  States  admiralty 
court  has  no  jurisdiction  of  suit  against  German  vessel  for  wi^es  due 
seamen,  not  citizens,  who  signed  before  German  consul  at  AmericaL. 
port;  Hong  Wing  v.  United  States,  142  Fed.  130,  73  C.  C.  A.  346,  32 
Stat  176,  c.  641,  as  amended  in  1904,  continued  in  force  after  expira* 
lion  of  Chinese  treaty  all  laws  in  force  at  time  of  its  passage;  The 
Kestor,  10  Fed.  448,  upholding  constitutional  enactment  applying 
to  prepa3rment  on  American  soil  or  in  American  waters  wi^es  of  sea- 
men, British  subjects  shipping  in  American  ports  on  American  vessels, 
no  treaty  inconsistent  therewith;  Ex  parte  Ortiz,  100  Fed.  959,  holding 
upon  cession  of  island  of  Porto  Rico,  Constitution  ex  proprio  vigore  ex- 
tended over  it  and  became  supreme  law  of  land;  Ansley  v.  Ainsworth, 
4  Ind.  Ter.  326,  69  S.  W.  891,  contention  that  adoption  of  Atoka  agree- 
ment by  Choctaw  and  Chickasaw  Nations  was  procured  by  Congress  by 
duress  and  coercion  cannot  be  considered  by  courts;  Carter  v.  United 
States,  1  Ind.  Ter.  347,  37  S.  W.  205,  members  by  blood  of  five  civilized 
tribes  of  Indians,  not  citizens  of  United  States,  when  otherwise  quali- 
fied as  required  by  law,  are  competent  as  grand  jurors  in  United  States 
Courts  of  Indian  Territory;  Ainsworth  v.  Munoskong  etc.  Fishing  Club, 
159  Mich.  69,  123  N.  W.  804,  acts  of  Congress  affecting  treaties  are  not 
subject  to  jurisdiction  of  courts,  but  belong  to  political  department  of 
government;  Ehrlich  v.  Weber,  114  Tenn.  723,  88  S.  W.  191,  determin- 
ing right  of  children  of  alien  parents  to  inherit;  Botiller  v.  Dominguez, 
130  U.  S.  247,  32  L.  Ed.  929,  9  Sup.  Ct.  527,  The  Chinese  Exclusion  Case, 
130  U.  S.  600,  32  L.  Ed.  1074,  9  Sup.  Ct.  628  (affirming  13  Sawy.  493,  36 
Fed.  435),  and  Homer  v.  United  States,  143  U.  S.  578,  36  L.  Ed.  269,  12 
Sup.  Ct.  525,  all  reaffirming  rule ;  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  721,  37  L.  Ed.  916,  13  Sup.  Ct.  1025,  upholding. Chinese  Deporta- 
tion Act;  La  Abra  etc.  Min.  Co.  v.  United  States,  175  U.  S.  460,  44 
L.  Ed.  236,  20  Sup.  Ct.  181,  upholding  congressional  provision  for  trial 
of  claimant's  right  to  moneys  awarded  it  under  treaty. 
Distinguished  in  United  States  v.  Chong  Sam,  47  Fed.  882,  arguendo. 

Jurisdiction  of  equity  to  protect  and  enforce  political  rights.    Note, 
42  Am.  St.  Bep.  237. 

Jurisdiction  of  equity  to  protect  political  rights.    Note,- 10  Ann. 
Oaa.977. 

Btatote's  validity  cannot  be  assailed  because  not  conforming  with  treaty 
not  already  executed. 

Approved  in  Barker  v.  Harvey,  181  U.  S.  488,  45  L.  Ed.  967,  21  Sup. 
Ct.  693,  refusing  to  enforce  treaty  with  foreign  nation,  United  States  as 
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sovereign  power  choosing  to  disregard;  The  Chinese  Exclusion  Case,  130 
U.  S.  602,  32  L.  Ed.  1074,  9  Sup.  Ct.  628,  abrogation  of  treaty  does  not 
operate  retrospectively ;  Lem  Moon  Sing  v.  United  States,  158  U.  S.  549, 
39  L.  Ed.  1086,  15  Sup.  Ct.  971,  intention  to  modify  or  repeal  must  be 
clear;  Apis  v.  United  States,  88  Fed.  936,  937,  upholding  act  granting 
part  of  Mexican  land  claim  to  Indians ;  Kelly  v.  Hedden,  124  U.  S.  196, 
31  K  Ed.  389,  8  Sup.  Ct.  459,  following  rule* 

124  U.  8.  196-197,  31  L.  Ed.  389,  8  Sup.  Ot.  459,  KELLY  V.  HEDDEK. 

Not  cited. 

124  V.  S.  197-200,  31  L.  Ed.  416,  8  Sup.  Ot.  460,  SEABL  v.  SCHOOL  DIST. 
NO.  2. 

Suit  to  condemn  land  for  school  is  controversy  between  citizens. 
Approved  in  Metropolitan  R.  R.  Co.  v.  Macf arland,  195  U.  S.  328,  49 
L.  Ed.  222,  25  Sup.  Ct.  28,  writ  of  error  and  not  appeal  is  mode  of  re- 
viewing judgment  of  District  of  Columbia  Court  of  Appeals,  sustaining 
award  in  condemnation  proceedings;  Madisonville  Traction  Co.  v.  St. 
Bernard  Min.  Co.,  196  U.  S.  247,  248,  249,  49  L.  Ed.  465,  466,  25  Sup. 
Ct.  251,  affirming  130  Fed.  790,  791,  and  holding  proceeding  for  taking 
land  by  eminent  domain  under  Ky.  Stats.,  §§  835-839,  is  removable 
where  requisite  diverse  citizenship  involved;  Western  Union  Tel.  Co.  v. 
Louisville  &  N.  R.  Co.,  201  Fed.  944,  proceeding  under  eminent  domain 
statutes  of  State  to  condemn  right  of  way  for  telegraph  line  is  not  re- 
movable on  ground  that  it  arises  under  Federal  Constitution  and  laws, 
where  none  of  defendants  are  residents  of  district ;  Kaw  Valley  Drainage 
Dist.  V.  Metropolitan  Water  Co.,  186  Fed.  321,  108  C.  C.  A.  393,  under 
drainage  statute  of  Kansas,  condemnation  proceedings  for  taking  of 
private  property  for  use  of  district  is  in  nature  of  inquest  to  determine 
damages,  and  until  appeal  is  taken,  is  not  suit  within  removal  statute; 
Metropolitan  Wafer  Co.  v.  Kansas  City,  164  Fed.  743,  and  Kansas  City 
V.  Metropolitan  Water  Co.,  164  Fed.  736,  proceeding  by  city  to  condemn 
plant  of  water  company  is  removable;  Murhard  Estate  Co.  v.  Pprtland 
etc.  Ry.  Co.,  163  Fed.  196,  90  C.  C.  A.  64,  proceeding  to  take  land  for 
public  uses  by  condemnation  is  suit  at  common  law,  and  is  reviewable 
only  by  writ  of  error;  Buckhannon  etc.  R.  Co.  v.  Davis,  135  Fed.  709, 
68  C.  C.  A.  345,  where  Federal  court  takes  jurisdiction  of  property  of 
railroad  -in  liquidation,  and  appoints  receiver,  order  requiring  suit 
against  receiver  to  condemn  crossing  over  right  of  way  to  be  brought  in 
Federal  court  does  not  interfere  with  State's  right  of  eminent  domain; 
Postal  Tel.  Cable  Co.  v.  Southern  R.  Co.,  122  Fed.  158,  allowing  removal 
of  condemnation  proceedings  under  eminent  domain  following  State 
procedure  as  to  compensation;  Union  Terminal  Ry.  Co.   v.   Chicago, 
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B.  &  Q.  R.  Co.,  119  Fed.  213,  allowing  removal  of  suit  brought  by  rail- 
road company  under  State  statute  to  condemn  right  of  way;  In  re  Dela^- 
field,  109  Fed.  579,  allowing  proceeding  in  Federal  court  under  State 
statute  to  determine  compensation  of  land-owner,  property  taken  under 
eminent  domain;  Kirby  v.  Chicago  etc.  R.  Co.,  106  Fed.  557,  holding' 
statutory  proceeding  in  State  court  determining  damages  sustained  by 
taking  land  under  eminent  domain,  civil  suit,  removable;  Linwood  & 
Auburn  Levee  Dist.  v.  State,  121  Ark.  496,  181  S.  W.  894,  statute  au- 
thorizing governing  board  of  levee  district  to  institute  condemnation 
proceedings  for  right  of  way  for  levee  does  not  authorize  condemnation 
of  part  of  State's  convict  farm;  Meyers  v.  Chicago  &  N.  W.  Ry.  Co.,  118 
Iowa,  316,  91  N.  W.  1078,  allowing  removal  of  condemnation  proceeding, 
amount  exceeding  two  thousand  dollars,  and  parties  citizens  of  different 
States;  dissenting  opinion  in  McCuUoch  v.  Southern  Ry.  Co.,  149  N.  C. 
317,  62  S.  E.  1100,  majority  holding  action  by  lessor  railroad  against 
lessee  to  recover  damages  for  unwarranted  use  of  easement  in  right  of 
way  does  not  involve  taking  of  property  under  power  of  eminent  do- 
main, and  is  removable ;  Delaware  County  v.  Diebold  Safe  Co.,  133  U.  S. 
487,  33  L.  Ed.  680,  10  Sup.  Ct.  403,  claim  against  county,  appealed  from 
commissioners  is  removable;  In  re  Rugheimer,  36  Fed.  374,  petition  of 
government's  agent  to  condemn  land  is  suit  at  law,  within  Federal  juris- 
diction; Kansas  City  etc.  R.  Co.  v.  Interstate  Lumber  Co.,  37  Fed.  4, 
proceeding  by  railroad  to  condemn  land  is  removable;  Brodhead  v. 
Shoemaker,  441  Fed.  525,  11  L.  B.  A.  571,  672,  conclusive  proceeding, 
inter  partes,  to  probate  will,  is  removable;  Lackawanna  Coal  etc.  Co. 
v.  Bates,  56  Fed.  741,  Missouri  proceeding  for  execution  against  stock- 
holder, on  return  of  execution  against  corporation,  "nulla  bona,"  is  re- 
movable; Sugar  Creek  etc.  R.  Co.  v.  McKell,  75  Fed.  35,  proceeding  to 
enforce  right  of  condemnation  is  removable;  Postal  Tel.  etc.  Co.  v. 
Southern  Ry.  Co.,  88  Fed.  804,  North  Carolina  proceeding  to  condemn 
land  is  removable  suit;  Martin  v.  Baltimore  etc.  R.  R.  Co.^  151  U.  S. 
683,  38  L.  Ed.  315, 14  Sup.  Ct.  537,  arguendo. 

Distinguished  in  Upshur  Co.  v.  Rich,  135  U.  S.  474,  34  L.  Ed.  199,  10 
Sup.  Ct.  653,  appeal  to  County  Court  from  tax  assessors;  In  re  City  of 
Chicago,  64  Fed.  898,  assessment  proceeding  for  municipal  improve- 
ments; New  York  etc.  R.  R.  Co.  v.  Cockcroft,  46  Fed.  882,  petition  to 
railroad  commissioners  for  permission  to  condemn,  is.  not  removable; 
Hartford  etc.  R.  Co.  v.  Montague,  94  Fed.  228,  229,  proceeding  to  de- 
termine right  to  condemn  and  compensation  is  not  removable  suit;  dis- 
senting opinion  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co., 
196  U.  S.  259,  260,  49  L.  Ed.  470,  471,  25  Sup.  Ct.  251,  majority  holding 
proceeding  for  taking  land  by  eminent  domain  under  Ky.  Stats.,  §§  835, 
839,  is  removable  where  requisite  diverse  citizenship  involved. 
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Fact  that  statute  provides  for  commission  does  not  change  legal  nature 
of  proceedings. 

Approved  in  Winslow  v.  Baltimore  etc.  R.  R.  Co.,  28  App.  D.  C.  141, 
proceedings  by  railroad  to  condemn  land  under  acts  of  Congress  relat- 
ing to  elimination  of  grade  crossings  and  providing  for  union  station, 
by  terms  of  which  appeal  is  given  to  Supreme  Court  of  this  District, 
court  has  power  to  review  final  order  of  that  court  confirming  award  of 
appraisers ;  Lafayette  etc.  Ry.  Co.  v.  Butner,  162  Ind.  462,  70  N.  E.  529, 
no  appeal  lies  from  Circuit  Court's  denial  of  application  for  appoint- 
ment of  appraisers  in  proceeding  to  condemn  right  of  way  for  railroad ; 
Elliott  V.  Shuler,  50  Fed.  457,  administrator's  proceeding  to  obtain 
license  to  sell  realty,  being  unknown  to  equity  is  suit  at  law ;  Wilson  v. 
Smith,  66  Fed.  83,  State  cannot  defeat  right  to  remove  by  altering  form 
of  action ;  New  York  etc.  R.  R.  Co.  v.  Long,  69  Conn.  437,  37  Atl.  1074, 
power  to  condemn  is  legislative,  but  compensation  is  a  purely  judicial 
question. 

Distinguished  in  Upshur  Co.  v.  Rich^  135  U.  S.  475,  34  L.  Ed.  199,  10 
Sup.  Ct.  653,  appeal  to  County  Court  from  tax  assessment  is  not  suit. 

124  U.  S.  200-226,  31  L.  Ed.  402,  8  Sup.  Ot  482,  IN  BE  SAWYES. 

Distinction  between  common  law  and  equity,  existing  in  England  in 
1776,  exists  in  United  States. 

Approved  in  Fitts  v.  McGhee,  172  U.  S.  531,  43  L.  Ed,  543,  19  Sup. 
Ct.  275,  following  rule;  Randolph  v.  Tandy,  98  Fed.  940,  39  C.  C.  A.  351, 
sustaining  Federal  court's  jurisdiction  at  law  to  render  judgment 
against  garnishee  regardless  of  accounting  between  garnishee  and 
debtor  involved. 

Equity  limits  itself  to  protecting  property  rights. 
Approved  in  Vassar  College  v.  Loose-Wiles  Biscuit  Co.,  197  Fed.  986, 
Vassar  College,  as  public  corporation,  had  no  such  property  right  in  its 
name  and  insignia  displayed  by  defendant  in  its  advertisement  as  would 
entitle  college  to  restrain  use;  Anthony  v.  Burrow,  129  Fed.  789,  780, 
denying  equity  jurisdiction  to  enjoin  State  officers  acting  under  State 
statute  from  issuing  certificate  of  nomination  to  congressional  candi- 
date; Davis  etc.  Mfg.  Co.  v.  Los  Angeles,  115  Fed.  538,  541,  542,  543, 
denying  court  -of  equity's  jurisdiction  to  enjoin  criminal  prosecutions 
under  alleged  void  and  unconstitutional  statute;  Arbuckle  v.  Blackburn, 
113  Fed.  623,  65  L.  R.  A.  864,  51  C.  C.  A.  122,  denying  equity's  power  to 
entertain  bill  to  inquire  whether  complainant  violates  penal  statute,  and 
if  not,  enjoin  prosecutions  thereunder;  Minneapolis  Brewing  Co.  v.  Mc- 
Gillivray,  104  Fed.  272,  denying  jurisdiction  of  suit  to  restrain  State 
officers  from  instituting  criminal  prosecutions  under  unconstitutional 
statute ;  People  v.  Barrett,  203  111.  103,  107,  96  Am.  St.  Rep.  301,  67 
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N.  E.  743,  discharging  election  officer  refusing  to  obey  injunction  enjoin- 
ing board  from  counting  votes;  Shoemaker  y.  City  of  Des  Moines,  129 
Iowa,  248,  106  N.  W.  521,  refusing  to  restrain  contract  by  officials  for 
purchase  of  voting  machines  at  suit  of  voter;  Beach  v.  Bryan,  155  Mo. 
App.  49,  133  S.  W.  640,  money  expended  by  plaintiff  in  caring  for  de- 
fendant's  child,  in  reliance  upon  agreement  permitting  plaintiff  to  adopt 
child,  could  be  recovered;  Western  Reference  etc.  Assn.  v.  Morehead, 
98  Neb.  721,  154  N.  W.  239,  injunction  will  not  lie  to  restrain  enforce- 
ment of  statute  regulating  Employment  bureaus  alleged  void,  where  it 
is  not  shown  that  plaintiff  has  no  adequate  remedy  at  law ;  Robertson 
v.  Rochester  Folding  Box  Co.,  171  N.  Y.  553,  89  Am.  St  Eep.  839,  64 
N.  E.  446,  refusing  to  restrain  unauthorized  publication  and  distribu- 
tion of  lithographic  prints  of  young  woman  as  an  advertisement ;  Howe 
v.  Dunlap,  12  Okl.  470,  72  Pac.  366,  injunction  does  not  lie  to  restrain 
mayor,  council  and  police  judge  from  recognizing  as  city  attorney  per- 
son elected  as  successor  of  one  removed  for  misconduct ;  Dillon  v.  Kansas 
City  Ry.  Co.,  43  Fed.  Ill,  refusing  to  enjoin  entry  of  land,  pending 
State  condemnation  suit,  under  Rev.  Stats.,  §720;  World's  Cqlumbian 
Exposition  v.  United  States,  56  Fed.  667,  6  C.  C.  A.  58,  refusing  to  en- 
join solvent  exposition  from  keeping  open  on  Sundays  in  violation  of 
contract;  Corliss  v.  Walker,  57  Fed.  435,  31  L.  B.  A.  285,  publication  of 
personal  biography  cannot  be  enjoined;  Carr  v.  Gordon,  82  Fed.  380, 
President's  order  against  removal  from  office,  except  for  cause,  is  not 
property  right;  Taylor  v.  Kercheval,  82  Fed.  500,  equity  has  no  juris- 
diction over  matters  x)olitioal  or  executive ;  Morgan  v.  Nunn,  *84  Fed. 
554,  555,  equity  cannot  enjoin  wrongful  removal  from  or  appointment 
to  executive  office;  Page  v.  Moffett,  85  Fed.  40,  41,  equity  cannot  en- 
force civil  service  laws;  Fletcher  v.  Tuttle,  151  111.  56,  42  Am.  St.  Rep. 
230,  37  N.  E.  687,  equity  cannot  enforce  right  to  vote;  State  v.  Lord, 
28  Or.  533,  81  L,  B.  A.  482,  43>Pac.  481,  equity  court  will  not  determine 
validity  of  statute,  unless  some  recognized  ground  of  jurisdiction  exists ; 
dissenting  opinion  in  Singer  Sewing  Mach.  Co.  v.  Benedict,  179  Fed. 
636,  637,  103  C.  C.  A.  186,  majority  holding  that  failure  to  give  notice 
to  property  owner  of  raising  assessment  rendered  tax  levy  void  and  sub- 
ject to  collateral  attack,  and  court  of  equity  has  no  jurisdiction  to  en- 
join collection  of  tax. 

Equity  has  no  Jurisdiction  to  punish  crimes  or  restrain  criminal  pro- 
ceedings. 

Approved  in  The  Old  Dominion  Tel.  Co.  v.  Powers,  140  Ala.  225,  37 
South.  196,  and  Littleton  v.  Bui^ess,  14  Wyo.  179,  180,  2  L.  B.  A. 
(N.  8.)  631,  82  Pac.  865,  866,  both  following  rule ;  Tmax  v.  Raich,  239 
U.  S.  37,  60  >L.  Ed.  133,  36  Sup.  Ct.  9,  equity  may,  when  action  is  essen- 
tial to  safeguarding  of  property  rights,  restrain  criminal  prosecution 
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under  invalid  statutes;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  620,  66 
L.  Ed.  577,  32  Sup.  Ct.  340,  court  of  equity,  having  jurisdiction  of  per- 
son of  defendant,  may  restrain  him  from  violating  rights  of  complain- 
ant in  regard  to  property  not  within  its  jurisdiction,  and  may  compel 
obedience  to  its  decree;  Davis  etc.  Mfg.  Co.  v.  Los  Angeles,  189  U.  S. 
217,  47  L.  Ed.  780,  23  Sup.  Ct.  500,  refusing  to  restrain  city  from  en- 
forcing ordinance  prohibiting  erection  of  gasworks  lawful  when  con- 
tract made;  Pacific  Whaling  Co.  v.  United  States,  187  U.  S.  452,  47 
L.  Ed.  255,  23  Sup.  Ct.  156,  doubting  if  equity  would  entertain  bill  to 
restrain  criminal  prosecutions,  even  if  district  attorney  joined;  Nolen 
v.  Riechman,  225  Fed.  817,  denying  injunction  to  restrain  enforcement 
of  statute  regulating  and  licensing  jitneys  upon  ground  of  alleged  uncon- 
stitutionality ;  Moss  &  Co.  V.  McCarthy,  191  Fed.  204,  denying  injunction 
to  restrain  enforcement  by  municipal  authorities  of  San  Francisco  of 
ordinance  to  prohibit  bucket-shopping  on  ground  of  invalidity  of  ordi- 
nance and  threatened  invasion  of  property  rights;  St.  Louis  &  S.  F.  R. 
Co.  V.  Allen,  181  Fed.  720,  Federal  court  has  no  power  to  grant  injunction 
to  stay  action,  civil  or  criminal,  pending  in  State  court  when  bill  is  filed, 
and  based  on  State  statute,  although  statute  is  invalid  and  an  invasion 
of  property  rights ;  Shawnee  Milling  Co.  v.  Temple,  179  Fed.  519,  deny- 
ing injunction  to  restrain  Federal  officers  from  seizing  flour  in  inter- 
state shipments  under  Federal  pure  food  law;  Christian  Moerlein  Brew- 
ing Co.  V.  Hill,  166  Fed.  147,  148,  149,  equity  has  no  jurisdiction  to 
restrain  State  officers  from  enforcing  statute  prohibiting  manufacture 
and  sale  of  intoxicating  liquors  within  State  on  ground  of  invalidity  of 
act;  Logan  &  Bryan  v.  Postal  Telegraph  &  Cable  Co.,  157  Fed.  574, 
court  of  equity  has  no  power  to  restrain  criminal  proceedings  except 
when  equity  proceedings  are  ancillary  to  proceedings  already  pending, 
or  where  property  rights  would  be  destroyed  or  rendered  worthless  by 
such  criminal  proceedings;  Camden  Interstate  R.  Co.  v.  Catlettsburg, 
129  Fed.  424,  427,  428,  429,  refusing  to  enjoin  prosecution  under  city 
ordinance  requiring  railroads  to  maintain  flagman  at  street  crossings; 
Duluth  Brewing  etc.  Co.  v.  City  of  Superior,  123  Fed.  356, 59  C.  C.  A.  481, 
holding  municipal  ordinance  requiring  manufacturers  of  liquor,  selling  at 
place  other  than  manufactory,  to  pay  license  tax,  not  discriminative  be- 
cause exempting  manufacturers  selling  in  quantities  at  manufactory; 
Ferguson  v.  Martineau,  115  Ark.  322,  171  S.  W.  474,  chancery  court  is 
without  jurisdiction  to  issue  injunction  restraining  execution  of  crimi- 
nal under  judgment  of  court  to  enable  probate  court  to  inquire  into 
sanity  of  convicted  felon ;  Thompson  v.  Van  Lear,  77  Ark.  512,  92  S.  W. 
774,  refusing  to  enjoin  prosecution  for  violation  of  statute  forbidding 
physicians  to  solicit  patients  by  paid  agents;  City  of  Bisbee  v.  Arizona 
Insurance  Agency,  14  Ariz.  317,  127  Pac.  724,  injunction  will  not  lie  to 
restrain  enforcement  of  penal  ordinance  requiring  insurance  agents  to 
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pay  quarterly  license  before  transacting  business ;  Siillivan  v.  San  Fran- 
cisco Gas  etc.  Co.,  148  Cal.  372,  83  Pac.  157,  refusing  to  restrain  electric 
light  company  from  instituting  criminal  proceedings  against  house- 
moTers  for  cutting  wires  under  Penal  Code,  §  593 ;  Mayor  etc.  of  Shell- 
man  V.  Saxon,  134  Ga.  32,  27  L.  B.  A.  (N.  8.)  452,  67  S.  E.  439,  deny- 
ing injunctit)n  to  restrain  prosecution  for  violation  of  ordinance  pro- 
hibiting selling  of  intoxicating  liquors  within  corporate  limits  of  city; 
Georgia  Ry.  &  Electric  Co.  v.  Town  of  Oakland  City,  129  Ga.  578,  59 
S.  E.  297,  denying  injunction  to  restrain  enforcement  of  ordinance  re- 
quiring street-cars  to  stop  at  certain  points  and  fixing  penalty  for  dis- 
obedience; Nims  v.  Gilmore,  17  Idaho,  615,  107  Pac.  80,  denying  injunc- 
tion to  ])erson  holding  license  for  sale  of  intoxicating  liquor  to  restrain 
prosecuting  attorney  from  enforcing  local  option  statute;  Johnson  v. 
Daublin,  167  Ky.  670, 181  S.  W.  348,  where  County  Court  without  juris- 
diction, tried  person  held  for  trial  in  Circuit  Court  for  assault  and 
battery,  and  confined  him  in  jail,  such  person  could  not  maintain  suit 
to  enjoin  jailer  from  enforcing  judgment  of  County  Court;  Weaver  v. 
Toney,  107  Ky.  435,  54  S.  W.  737,  -denying  jurisdiction  to  compel  elec- 
tion officers  exercising  quasi-judicial  functions  to  admit  inspectors  to 
count;  Le  Blanc  v.  City  of  New  Orleans,  138  La,  258,  262,  70  South. 
217,  219,  holding  Civil  District  Court  was  without  jurisdiction  to  grant 
injunction  to  restrain  enforcement  of  alleged  invalid  ordinance  regulat- 
ing use  of  streets  by  jitneys;  Clark  v.  Harford  Agricultural  etc.  Assn., 
118  Md.  615,  85  Atl.  506,  equity  had  jurisdiction  to  enjoin  criminal  pro- 
ceedings pending  determination  of  validity  of  act  licensing  horse-races 
and  providing  for  commission  to  supervise  racing  and  betting;  State  v. 
Wood,  155  Mo.  449,  56  S.  W.  478,  refusing  to  enjoin  State  beer  inspec- 
tor from  enforcing  Beer  Inspection  Act ;  State  v.  Southern  Ry.  Co.,  145 
N.  C.  522,  13  L.  B.  A.  (N.  8.)  966,  59  S.  E.  579,  Federal  court  cannot 
ehjoin  criminal  prosecution  for  violation  of  Maximum  Passenger  Rate 
Act  imposing  penalty  on  railroad  for  violation;  Cain  v.  Daly,  74  S.  C. 
483,  55  S.  E.  112,  refusing  to  enjoin  prosecution  for  violation  of  Sun- 
day law  alleged  to  be  obsolete  because  of  nonuser;  State  v.  Baldwin,  77 
Ohio  St.  546,  12  Ann.  Oas.  10,  19,  L.  B.  A.  (N.  8.)  49,  83  N.  E.  910,  man- 
damus is  proper  remedy  to  restore  party  to  possession  of  office  from 
which  he  has  been  ill^ally  removed;  Fritz  v.  Sims,  122  Tenn.  139,  186 
Am.  St.  Rep.  867,  19  Ann.  Oaa.  458,  119  S.  W.  63,  denying  injunctive 
relief  from  annoyance  of  further  prosecutions  by  game  warden  for  as- 
sumed violations  of  game  law;  J.  W.  Kelly  &  Co.  v.  Conner,  122  Tenn. 
364,  370,  382, 123  S.  W.'628,  630,  633,  equity  will  not  enjoin  prosecution 
of  violations  of  act  prohibiting  sale  of  intoxicating  liquors  within  four 
miles  of  schoolhouse;  Kissinger  v.  Hay,  52  Tex.  Civ.  300,  113  S.  W. 
1008,  injunction  will  not  lie  to  restrain  enforcement  of  ordinance  im- 
posing  license   fee   on   hackmen   and   regulating   use   of   streets   for 
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public  stands;  Brown  v.  State,  69  Wash.  196,  109  Pac.  803,  deny  in- 
junction to  restrain  enforcement  of  judgment  of  conviction  for  violar 
tion  of  statute  requiring  license  for  practice  of  dentistry;  Harkrader 
V.  Wadley,  172  U.  S.  166,  4S  L.  Ed.  405,  19  Sup.  Ct.  126,  de- 
clining to  enjoin  prosecution  for  crime  relating  to  property  afterward 
subject  of  civil  suit;  Fitts  v.  McGhee,  172  U.  S.  531,  43  L.  Ed.  642, 
19  Sup.  Ct.  275,  declining  to  enjoin  enforcement  by  State  of&cers  of  law 
reducing  bridge  tolls;  Hemsley  v.  Myers,  45  Fed.  288,  even  though  stat- 
ute under  which  prosecution  is  had  be  unconstitutional;  Northern  Pac. 
R.  R.  Co.  V.  Cannon,  49  Fed.  517,  party  quieting  title  cannot  enjoin 
action  of  forcible  entry  and  detainer;  Rhodes  etc.  Mfg.  Co.  v.  State, 
70  Fed.  724,  and  Paulk  v..  Sycamore,  104  Ga.  25,  69  Am.  St.  Rep.  129, 
41  L.  R.  A.  773,  30  S.  E.  417,  equity  cannot  enjoin  institution  or  prose- 
cution of  criminal  prosecutions ;  American  Wringer  Co.  v.  Ionia,  76  Fed. 
9,  refusing  preliminary  injunction  of  enforcement  of  peddler's  license 
law ;  Atkinson  v.  Doherty  &  Co.,  121  Mich.  372,  80  Am.  St  Rep.  607,  46 
L.  R.  A.  219,  80  N.  W.  287,  equity  will  not  enjoin  use  of  decedent's 
name  and  likeness  on  cigar  label;  Crighton  v.  Dahmer,  70  Miss.  607,  36 
Am.  St.  Rep.  669,  21  L.  R.  A.  88,  13  South.  238,  equity  cannot  enjoin 
making  of  affidavit  charging  crime;  Golden  v.  Guthrie,  3  Okl.  135,  41 
Pac.  353,  refusing  to  enjoin  enforcement  of  auction  license  ordinance; 
State  V.  Lagarde,  60  Fed.  192,  arguendo. 

Distinguished  in  Ex  parte  Young,  209  U.  S.  162,  14  Ann.  Caa.  764,  13 
L.  R.  A.  (N.  S.)  932,  62  L.  Ed.  730,  28  Sup.  Ct.  441,  holding  Federal 
court  could  enjoin  attorney  general  from  enforcing  Minnesota  rate  stat- 
ute on  account  of  its  invalidity;  Schandler  Bottling  Co.  v.  Welch,  42 
Fed.  563,  enjoining  prosecution  of  liquor  importers  under  invalid  State 
law ;  Wadley  v.  Blount,  65  Fed.  676,  where  plaintiff  in  equity  prosecutes 
defendant,  pending  suit;  Cent.  Trust  Co.  v.  Citizens'  etc.  R.  Co.,  80  Fed. 
225,  where  criminal  prosecutions  are  threatened  to  compel  relinquish- 
ment of  property  rights. 

Enjoining  crimes  and  criminal  prosecutions.    Note,  36  Am.  St.  Rep. 
671,  677,  679. 

Power  of  equity  to  enjoin  criminal  prosecution.    Notes,  Ann.  Oas. 
19160,  1166;  1  Ann.  Gaa.  121;  19  Ann.  Oaa.  469,  460. 

Right  of  State  to  enjoin  act  which  is  both  public  nuisance  and 
crime.    Note,  Ann.  Gas.  1914A,  440. 

Injunction  against  criminal  proceedings.    Note,  21  L.  R.  A.  86. 

Federal  court  cannot  enjoin  removal  of  public  officer. 
Approved  in  Leathe  v.  Thomas,  97  Fed.  139,  38  C.  C.  A.  75,  refusing 
to  enjoin  sheriff  from  proceeding  with  enforcement  of  execution  law- 
fully issued  to  him;  Walls  v.  Brundidge,  109  Ark.  258,  259,  Ann.  Oaa. 
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19150,  980,  160  S.  W.  232,  equity  cannot  interfere  by  injunction  in  con- 
test over  primary  election;  Barendt  v.  McCarthy,  160  Cal.  683,  118 
Pac.  230,  holding  mayor's  appointees  were  de  facto  members  of  board 
of  health  and  denying  injunction  to  restrain  removal  of  incumbent  from 
actual  possession  of  his  office;  Marshall  v.  Illinois  State  Reformatory, 
201  111.  14,  15,  66  N.  E.  315,  refusing  to  enjoin  State  prison  manac^crs 
from  removing  physician  appointed  by  them;  Landes  v.  Walls,  160  Ind. 
219,  66  N.  E.  680,  refusing  to  enjoin  appointees  from  acting  as  members 
of  common  council  pending  contest  as  to  title;  United  States  Standard 
Voting  Mach.  Co.  v.  Hobson,  132  Iowa,  47,  119  Am.  St.  Rep.  589,  10 
Ann.  Gas.  972,  7  L.  R.  A.  (N.  S.)  512,  109  N.  W.  461,  equity  has  no 
jurisdiction  to  restrain  use  of  voting  machines  at  election;  Price. v.  Col< 
lins,  122  Md.  112,  89  Atl.  384,  injunction  will  not  lie  to  restrain  clerk 
of  Circuit  Court  from  swearing  in  person  appointed  by  Governor  to  fill 
alleged  vacancy  in  office ;  Arnold  v.  Henry,  155  Mo.  54,  78  Am.  St.  Rep. 
559,  56  S.  W.  1091,  Supreme  Court  issuing  prohibition,  preventing  Cir- 
cuit Court  from  attempting  by  injunction  to  determine  title  to  political 
office;  State  v.  Withrow,  154  Mo.  403,  55  S.  W.  461,  denying  chancery's 
power  to  enjoin  Governor's  appointees  as  police  commissioners  from 
taking  office;  State  v.  Aloe,  152  Mo.  479,  54  S.  W.  496,  refusing  to  enjoin 
entrance  to  public  office  of  board  of  election  commissioners  appointed 
by  Governor;  State  v.  Seehorn,  143  Mo.  App.  186,  128  S.  W.  241,  in- 
cumbent of  public  office  in  possession  under  claim  of  right  has  no  rem- 
edy by  injunction  to  prevent  another  claimant,  under  color  of  right, 
from  dispossessing  him  by  force;  Winnett  v.  Adams,  71  Neb.  824^  99 
N.  W.  684,  equity  will  not  supervise  acts  and  management  of  political 
party  for  protection  of  purely  political  right;  Schieffelin  v.  Komfort,  212 
N.  Y.  531,  536,  L.  R.  A.  1915D,  485,  106  N.  E.  678,  679,  equity  has  no 
jurisdiction  over  contests  for  office,  even  if  election  is  claimed  to  be 
void ;  Welker  v.  Lathrop,  210  N.  Y.  436,  437,  104  N.  E.  939,  contest  over 
title  to  office  of  school  trustee,  where  both  claimants  rested  on  alleged 
valid  election,  could  not  be  determined  in  suit  for  injunction ;  People  v. 
Howe,  177  N.  Y.  505,  509,  69  N.  E.  1116,  1117,  refusing  to  enjoin  com- 
missioners from  removing  keeper  of  penitentiary  and  transferring  peni- 
tentiary to  sheriff ;  Copeland  v.  Olsmith,  33  Okl.  107, 108, 124  Pac.  33, 34, 
court  of  equity  has  no  jurisdiction  to  restrain  holding  of  election ;  Ben- 
nett Trust  Co.  V.  Sengstacken,  58  Or.  352,  113  Pac.  870,  injunction  will 
not  lie  to  determine  whether  commissioners  of  incorporated  ports  under 
laws  of  1909  rightfully  hold  such  offices;  State  v.  Dunbar,  48  Or.  Ill, 
85  Pac.  333,  equity  has  jurisdiction  to  compel  Secretary  of  State  to 
strike  from  ballot  for  general  election  words  "giving  anti-prohibitionists 
and  prohibitionists  equal  privileges,"  following  words  "for  amendment 
to  local  option  law";  Riggins  v.  Thompson,  30  Tex.  Civ.  243,  70  S.  W. 
578,  denying  injunction  to  restrain  city  council  from  impeaching  and 
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removing  mayor  from  oflBice;  White  v.  Berry,  171  U.  S.  376,  377,  48 
L.  Ed.  203,  18  Sup.  Ct.  921,  declining  jtirisdiction  over  appointment  or 
removal  of  public  officers;  Green  v.  Mills,  69  Fed.  858,  30  L.  B.  A.  94, 
16  C.  C.  A.  516,  and  Taylor  v.  Kercheval,  82  Fed.  499,  chancery  has  no 
jurisdiction  over  matters  of  executive  or  political  nature;  Green  v.  Mills, 
69  Fed.  863,  30  L.  B.  A.  97,  16  C.  £J.  A.  616,  declining  to  enjoin  State 
election  registration  officer;  Flemming  v.  Stahl,  83  Fed.  941,  declining 
to  enjoin  removal  from  office  of  deputy  marshal;  Moigan  v.  Nunn,  84 
Fed.  553,  equity  cannot  enjoin  wrongful  removal  from  or  appointment 
to  office;  Couper  v.  Smyth,  84  Fed.  757,  758,  equity  cannot  prevent 
removal  of  assistant  postmaster,  in  violation  of  civil  service  law; 
Muhler  v.  Hedekin,  119  Ind.  485,  20  N.  E.  701,  where  council  had  power 
to  investigate  charges  against,  and  remove  waterworks  trustees;  Cox  v. 
Moores,  56  Neb.  40,  75  N.  W.  37,  equity  cannot  enjoin  board  with  power 
to  hear  charges  and  remove  officer. 

Distinguished  in  Southern  Exp.  Co.  v.  Ensley,  116  Fed.  760,  restrain- 
ing in  suit  for  injunction  enforcement  of  invalid  ordinance  imposing 
unlawful  license  fee  and  prescribing  penalty  for  nonpa3rment;  Stahlhut 
V.  Bauer,  51  Neb.  68,  70  N.  "W.  497,  enjoining  council  without  authority 
from  removing  mayor;  dissenting  opinion  in  Taylor  v.  Beckham  (No.  1), 
178  U.  S.  697,  598,  44  L.  Ed.  1208,  20  Sup.  Ct.  1014,  court  refusing  to  re- 
vise judgment  of  State  Supreme  Court,  refusing  to  review  decision  of 
constitutional  tribunal  in  contested  election  of  Governor  and  Lieutenant- 
»Govemor;  dissenting  opinion  in  Howe  v.  Dunlap,  12  Okl.  481,  483,  75 
^Pac.  898,  899,  majority  denying  injunction  to  restrain  council  and  jwlice 
judge  from  recognizing  as  city  attorney  person  elected  as  successor  of 
one  removed  for  misconduct. 

Fifth  and  slzth  amendments  apply  to  United  States  alone. 
Approved  in  Brown  v.  New  Jersey,  175  U.  S.  174,  44  L.  Ed.  120, 
20  Sup.  Ct.  78,  first  ten  amendments  do  not  affect  States;  State  v.  Os- 
borne, 54  Or.  292,  20  Ann.  Oas.  627,  ljD3  Pac.  64,  under  State  Constitu- 
tion, it  was  error  to  exclude  public  from  courtroom  during  criminal 
trial. 

Federal  court  cannot  enjoin  State  court  except  under  bankrupt  law. 
Approved  in  Harkrader  v.  Wadley,  172  U.  S.  165,  43  L.  Ed.  405,  19 
Sup.  Ct.  126,  declining  to  enjoin  prosecution  for  crimes  relating  to  prop- 
erty, afterward  subject  to  civil  suit;  Texas  Cotton  Products  Co.  v. 
Starnes,  128  Fed.  185,  refusing  to  enjoin  plaintiff  dismissing  suit  after 
removal  from  bringing  new  suit  upon  same  cause  of  action  in  State 
court ;  Keane  v.  Chamberlain,  14  App.  D.  C.  102,  quaere,  whether  section 
720,  Revised  Statutes,  providing  that  Federal  court  may  not  stay  pro- 
ceedings in  State  court  by  injunction,  will  prevent  courts  of  District 
from  enjoining  party  resident  from  proceeding  in  court  of  Maryland. 
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Oourt  having  Jnrifldlctlon  may  Indnde  all  Incidental  guestioiui  In  decision* 
Approved  in  United  States  v.  Ness,  230  Fed.  953,  absence  of  certificate 
required  by  statute  did  not  deprive  State  court  of  jurisdiction,  as  State 
court  could  decide  whether  absence  of  certificate  was  fatal  to  petition- 
er's right  to  be  admitted  as  citizen ;  Tube  City  Min.  etc.  Co.  v.  Otterson, 
16  Ariz.  311,  146  Pac.  206,  where -jurisdiction  of  court  over  particular 
case-  depends  upon  facts,  its  decision  is  conclusive  against  collateral 
attack. 

Judgment  is  not  avoided  by  failure  of  bill  to  abow  jurisdictional  facts. 

Approved  in  In  re  Tyler,  149  U.  S.  181,  37  L.  Ed.  696,  13  Sup.  Ct.  789, 
and  In  re  Eaton,  51  Fed.  805,  reaffirming  rule;  Noble  v.  Union  River 
Logging  R.  R.  Co.,  147  U.  S.  174,  37  L.  Ed,  126,  13  Sup.  Ct.  273,  Secre-> 
tary  of  Interior  cannot  revoke  predecessor's  decision  that  railroad  is 
entitled  to  right  of  way. 

Distinguished  in  In  re  Eaton,  51  Fed.  806,  pleading's  failure  to  show 
jurisdictional  facts  does  not  nullify  injunction;  Skirving  v.  Nat.  Life 
Ins.  Co.,  59  Fed.  745,  8  C.  C.  A.  241,  failure  of  record  to  show  juris- 
dictional citizenship  does  not  avoid  judgment. 

Circuit  Court,  not  having  jurisdiction  of  bill  for  injunction,  all  proceed- 
ings are  void. 

Approved  in  Ex  parte  Robinson,  144  Fed.  836,  75  C.  C.  A.  663,  and 
United  States  v.  Atchison  etc.  R.  Co.,  142  Fed.  182,  both  following  rule ; 
Tenney  v.  Taylor,  1  App.  D.  C.  227,  judgment  by  default  in  Supreme 
Court  against  appellant  and  his  surety  was  void  as  against  surety  for 
want  of  jurisdiction  over  his  person ;  People  v.  Barrett,  203  111.  103, 107, 
96  Am.  St.  Rep.  301,  67  N.  £.  743,  discharging  election  officer  refusing 
to  obey  injunction  enjoining  board  from  counting  votes,  etc.;  Bachman 
v.  Harrington,  184  N.  Y.  467,  77  N.  E.  660,  in  proceeding  to  punish  for 
civil  contempt  for  violation  of  mandatory  injunction  issued  without 
authority,  lack  of  authority  is  complete  defense;  In  re  Groen,  22  Wash. 
55,  60  Pac.  123,  denying  defendant,  disobeying  order  against  disposing 
of  property,  guilty  of  contempt;  injunction  granted  without  notice  or 
showing  necessity  therefor;  dissenting  opinion  in  People  v.  District 
Court,  29  Colo.  210,  68  Pac.  258,  court  punishing  board  of  assessors  and 
attorney  general  for  completing  assessment  of  property  though  in- 
junction restraining  them  issued  without  jurisdiction;  Ex  parte  Terry, 
128  U.  S.  302,  305,  «2  L.  Ed.  408,  409,  9  Sup.  Ct.  79  (reprinted  in  13 
Sawy.  461,  464),  one  committed  for  contempt,  where  jurisdiction  was 
wanting,  can  be  discharged  by  habeas  corpus;  United  States  v.  Debs, 
64  Fed.  739,  no  irregularity  will  justify  violation  of  order  within  court's 
jurisdiction;  Frankel  v.  Satterfield,  9  Houst.  206,  19  Atl.  900,  judgment 
showing  on  face  absence  of  jurisdiction  is  wholly  void;  St.  Louis  etc. 
R.  R.  Co.  V.  Wear,  135  Mo.  265,  33  L.  R.  A.  850,  36  S.  W.  366,  State  v. 
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Milligan,  3  Wash.  St.  153, 28  Pac.  370,  and  Savage  v.  Sternberg,  19  Wash. 
683,  67  Am.  St.  Rep.  754,  54  Pac.  612,  violation  of  void  injunction  is 
not  punishable ;  State  v.  Davis,  2  N.  D.  472,  51  N.  W.  946,  arguendo. 

Distinguished  in  Foltz  v.  St.  Louis  etc.  Ry.  Co.,  60  Fed.  318,  320,  8 
C.  C.  A.  635,  condemnation  judgment  is  not  collaterally  assailable  for 
incapacity  of  party  condemning;  Board  of  Commrs.  of  Lake  County  v. 
Piatt,  79  Fed.  571,  25  C.  C.  A.  87,  judgment  of  court  with  jurisdiction 
cannot  be  collaterally  attacked  for  fraud;  Dexter  v.  Sayward,  84  Fed. 
300,  declining  to  annul  appellate  court's  judgment  because  facts  war- 
ranting removal  did  not  appear;  Waite  v.  O'Neil,  72  Fed.  355,  arguendo. 

Disobedience  of  void  order  as  contempt.    Note,  16  L.  R.  A.  (N.  8.) 
1063,  1067. 

Incidental  order,  enjoining  officer's  removal,  is  not  void,  if  court  has 
Jurisdiction,  per  Waite,  J.,  dissenting. 

Approved  in  United  States  v.  Shipp,  203  U.  S.  573,  8  Ann.  Gas.  265, 
51  L.  Ed.  328,  27  Sup.  Ct.  165,  although  Federal  Circuit  Court  may  not 
have  jurisdiction  to  entertain  petition  of  habeas  corpus  of  person  con- 
victed in  State  court  and  this  court  has  no  jurisdiction  of  appeal  from 
order  denying  petition,  court  has  authority  to  make  orders  to  preserve 
existing  conditions  and  willful  disregard  of  orders  is  contempt; 
Schwartz  v.  United  States,  217  Fed.  869,  133  C.  C.  A.  576,  where  in 
civil  suit  charges  of  contempt  were  made  against  defendant  for  violation 
of  injunction,  and  he  appeared  and  pleaded,  and  after  proceedings  were 
transferred  to  criminal  docket  procured  suspension  of  proceedings  on 
promise  to  obey  injunction,  he  cannot  attack  subsequent  judgement  for 
contempt  on  ground  of  invalidity  of  injunction  order;  Brougham  v. 
Oceanic  Steam  Nav.  Co.,  205  Fed.  860,  126  C.  C.  A.  321,  where  District 
Court  has  jurisdiction  of  suit  by  foreign  owner  to  limit  liability  with 
respect  to  foreign  ship,  order  granting  injunction  to  restrain  prosecu- 
tion of  suits  against  petitioner  to  enforce  liability  sought  to  be  limited 
is  valid,  and  disobedience  is  contempt,  without  regard  to  whether  peti- 
tioner is  entitled  to  limitation;  United  States  v.  Pratt,  3  Alaska,  406, 
holding  notary  public  sitting  as  examiner  to  take  dex)ositions  has  no 
X)ower  to  punish  for  contempt  person  disobeying  subpoena  to  attend  and 
testify;  Harris  v.  Cosby,  173  Ala.  96,  55  South.  235,  decision  of  General 
Assembly,  highest  judicatory  in  church,  that  union  between  Cumber- 
land Presbyterian  Church  and  Presbyterian  Church,  of  United  States  had 
been  legally  effected  is  binding  on  court;  Priddie  v.  Thompson,  82  Fed. 
191,  and  Butler  v.  White,  83  Fed.  587,  enjoining  removals,  in  violation 
of  Civil  Service  Act;  White  v.  Berry,  171  U.  S.  376,  43  L.  Ed.  203,  18 
Sup.  Ct.  921,  arguendo. 

Distinguished  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed. 
494,  holding  it  is  no  defense  to  charge  of  contempt  of  court  by  publica- 
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tions  respecting  pending  case  that  court  was  without  jurisdiction  to 

entertain  such  pending  case. 

£x  post  facto  laws.    Note,  37  Am.  St.  Rep.  584.    « 
Contempt  procedure  in  Federal  court.    Note,  Ann.  Oas.  1915D, 
1058. 

124  U.  8.  225-236,  31  !■.  £d.  411,  8  Sup.  Ot  495,  BISSBLIj  ▼.  SFBINa 
VAIJ.EY  TOWNSHIP. 

Judgment  on  denlarrer  is  conclusive  as  to  facts  confessed  by  demurrer. 
Approved  in  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  130,  51 
L.  Ed.  741,  27  Sup.  Ct.  442,  applying  rule  in  ejectment  to  recover  land 
and  holding  plaintiff  (defendant  in  error),  after  adverse  judgment  can- 
not again  assert  title  to  same  property  against  same  parties  under  dif- 
ferent sources  of  title;  Mitchell  v.  First  Nat.  Bank,  180  U.  S.  481,  45 
L.  Ed.  632,  21  Sup.  Ct.  421,  holding  determination  by  State  court  of 
question  of  coverture  binding  upon  Federal  court  in  subsequent  action 
between  same  parties;  Miller  v.  Margerie,  170  Fed.  714,  96  C.  C.  A.  30, 
decree  dismissing  suit  in  equity  on  demurrer  for  failure  to  allege  essen- 
tial facts  cannot  be  pleaded  in  bar  to  amended  bill  supplying  omissions ; 
Coram  v.  IngersoU,  148  Fed.  173,  78  C.  C.  A.  303,  judgment  of  dismissal 
by  State  court  on  sustaining  objection  to  admission  of  any  evidence 
because  complaint  does  not  state  cause  of  action  is  res  adjudicata; 
Norton  v.  House  of  Mercy,  101  Fed.  386,  41  C.  C.  A.  396,  holding  State 
court's  decision  denying  charitable  institution's  ability  to  hold  addi- 
tional real  estate  estops  institution  maintaining  action  in  other  States 
against  heirs  to  recover  lands  there  situated;  McKinnon  v.  Johnson,  57 
Fla.  132,  48  South.  914,  judgment  overruling  demurrer  with  leave  to 
plaintiffs  to  file  replication,  in  default  of  which  petition  should  stand 
dismissed,  and  it  does  not  appear  that  conditions  of  judgment  were 
ever  complied  with,  is  not  final,  and  will  not  support  defense  of  res 
judicata;  Theological  Seminary  v.  People,  189  111.  444,  59  N.  E.  979, 
holding  both  parties  relying  upon  different  former  judgments.  Supreme 
Court's  judgment  controls;  Madison  v.  Garfield  Coal  Co.,  114  Iowa,  64, 
86  N.  W.  44,  holding  dismissal  of  case  on  merits  as  to  use  of  lands  out- 
side lease  bars  subsequent  suits  as  rights  under  lease;  Glass  v.  Basin 
A  Bay  State  Min.  Co.,  35  Mont.  572,  90  Pac.  754,  judgment  for  defend- 
ant because  complaint  did  not  state  cause  of  action  was  no  bar  to 
plaintiff's  right  to  sue  for  money  had  and  received;  Yates  v.  Jones 
Nat.  Bank,  74  Neb.  743,  105  N.  W.  290,  judgment  on  demurrer  based  on 
technical  defect  of  pleading  does  not  involve  merits  and  will  not  sup- 
port plea  of  res  judicata;  Frye  v.  Miley,  54  W.  Va.  333,  46  S.  E.  138, 
dismissal  of  bill  to  set  aside  fraudulent  conveyance  by  creditor  whose 
debt  not  due  must  be  without  prejudice ;  Messinger  v.  New  England  Mut. 
Life  Ins.  Co.,  59  Fed.  417,  and  Carlin  v.  Brackett,  38  Minn.  308,  37 
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N.  W.  343,  reaffirming  rule;  Dowell  v.  Applegate,  152  U.  S.  343,  38 
L.  Ed.  469,  14  Sup.  Ct.  617,  defendant's  failure  to  plead  all  his  claims 
to  title  is  immaterial;  Southern  Pac.  R.  R.  Co.  v.  United  States,  168 
U.  S.  49,  42  L.  Ed.  877,  18  Sup.  Ct.  27,  question  actually  determined  is 
final,  even  in  suit  on  distinct  cause;  David  Bradley  Mfg.  Co.  v.  Eagle 
Mfg.  Co.,  57  Fed.  990,  6  C.  C.  A.  661,  infringement  judgment  is  con- 
clusive against  anticipation  not  claimed  in  former  suit;  Thomson  v. 
Crane,  73  Fed.  332,  judgment  canceling  conveyance  for  fraud  on  cred- 
itor is  conclusive  of  debt;  Equitable  Trust  Co.  v.  Smith,  77  Fed.  681, 
23  C.  C.  A.  394,  limiting  rule  to  questions  actually  litigated  and  deter- 
mined; St.  Joseph  Union  Depot  Co.  v.  Chicago  etc.  Ry.  Co.,  89  Fed. 
653,  32  C.  C.  A.  284,  judgment  is  final  on  all  matters  of  law  or  fact 
necessary  to  sustain  it ;  Brennan  v.  Berlin  Iron  Bridge  Co.,  71  Conn.  490, 
42  Atl.  629,  where  demurrer  was  on  merits;  Wyckoff  v.  Bishop,  98  Mich. 
356,  57  N.  W.  171,  where  demurrer  was  overruled  as  frivolous  and  no 
meritorious  defense  alleged;  Paterson  v.  Baker,  51  N.  J._Eq.  63,  56, 
26  Atl.  325,  326,  judgment  is  conclusive,  except  where  second  action  is 
upon  different  claim;  CHara  v.  Parker,  27  Or.  163,  39  Pac.  1005,  dis- 
missal for  want  of  essential  allegation,  does  not  bar  second  suit;  Mc- 
Makin  v.  Fowler,  34  S.  C.  288,  13  S.  E.  536,  in  cases  of  doubt,  issues  in 
former  action  may  be  proved  by  parol. 

Distinguished  in  Finch  v.  Ogden,  175  Fed.  28,  99  0.  C.  A.  36,  in  suit 
to  determine  division  line  between  two  surveys,  it  could  not  be  held  as 
matter  of  law  that  establishment  of  common  corner  between  surveys  29 
and  30  and  its  relation  to  division  line  between  surveys  47  and  48  must 
control  and  conclude  inquiry  into  true  locations  of  comers  and  lines  of 
survey  43;  Gilmer  v.  Billings,  55  Fed.  781  (affirming  35  Fed.  687),  where 
later  suit  to  redeem  bonds  was  based  on  separate  pledge  thereof;  Norton 
V.  Jensen,  90  Fed.  421,  33  C.  C.  A.  141,  decision  as  to  infringement  by 
one  machine  does  not  cover  later  machine;  Kleinschmidt  v.  Binzel,  14 
Mont.  53,  43  Am.  St.  Eep.  607,  35  Pac.  464,  general  sustaining  of  de- 
murrer is  presumed  to  be  on  formal  grounds  raised  thereby;  separate 
opinion  in  State  v.  St.  Louis,  145  Mo.  590,  42  L.  B.  A.  127,  46  S.  W.  992, 
majority  holding  determination  of  invalidity  of  ordinance  conclusive  on 
parties  and  privies. 

Judgment  on  demurrer,  In  suit  on  coupon,  bars  suit  on  othezs  ftrpm  same 
bonds. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Board  of  Commrs.  of  Hamilton 
County,  117  Fed.  89,  54  C.  C.  A.  468,  holding,  in  absence  of  proof,  that 
present  action  presents  some  determining  issue  not  litigated  in  former 
action,  former  action  res  adjudicata;  Gorham  v.  Broad  River  Tp,,  109 
Fed.  776,  holding  judgment  of  State  Supreme  Court  as  to  invalidity  of 
bonds  bars  action  in  Federal  court  upon  coupons  by  one  in  privy  with 
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former  owner  of  bonds;  Mercuitile  Nat.  Bank  v.  Hubbard,  105  Fed.  821, 
45  C.  C.  A.  66,  holding  decree  adjudicating  that  State  statutes  illegally 
discriminated  against  national  bank  shares  res  adjudicata  as  to  subse- 
quent assessments  under  same  statutes;  Haug  v.  Great  Northern  R.  Co., 
102  Fed.  76,  42  C.  C.  A.  167,  holding  action  dismissed,  complaint  failing 
to  state  facts,  bars  plaintiff  from  afterward  maintaining  action  to  en- 
force same  right;  McGrantt  v.  Baggett,  128  Ala.  485,  29  South.  199, 
holding  validity  of  deed  of  conveyance  established  in  defendant's  favor 
in  former  suits  of  ejectment,  plaintiff  barred  from  maintaining  bill  in 
equity  to  cancel  said  deed  of  conveyance;  Motes  v.  Gila  Valley  etc.  Ry. 
Co.,  11  Ariz.  42,  89  Pac.  411,  judgment  sustaining  demurrer  to  com- 
plaijit  in  action  by  father  for  damages  for  injuries  to  his  minor  son  is 
not  bar  to  action  by  son,  on  attaining  majority,  for  same  injuries;  Na- 
tional Surety  Co.  v.  Coates,  83  Ark.  547,  104  S.  W.  220,  judgment  in 
action  against  surety  company  on  bond  is  conclusive  of  subsequent  action 
on  bond,  though  action  is  only  to  recover  damages  accruing  since  former 
adjudication;  Bell  v.  Niles,  61  Fla.  130,  55  South.  397,  in  order  to  sus- 
tain contention  of  res  judicata,  complete  record  in  former  suit  including 
judgment  should  be  produced,  and  not  incomplete  or  detached  portions 
thereof;  People  v.  Harrison,  253  111.  630,  Ann.  Gaa.  1913A,  539,  97  N.  E. 
1094,  demurrer  to  bill  by  citizen  and  elector  in  his  own  behalf  and  that 
of  general  public  against  city  mayor  and  council  to  set  aside  and  in- 
validate ordinance  vacating  street  and  alleys  for  benefit  of  religious 
corporation  was  bar  to  subsequent  mandamus  proceeding  by  different 
relator  against  same  defendants  alleging  same  facts;  Rew  v.  Independent 
School  Dist.,  125  Iowa,  34,  106  Am.  St.  Rep.  282,  98  N.  W.  804,  Federal 
judgment  based  on  conclusion  that  school  district  is  estopped  by  recitals 
in  bonds  is  res  judicata  in  State  court;  Garden  City  v.  Merchants  & 
Farmers'  Nat.  Bank,  65  Kan.  348,  93  Am.  St.  Eep.  286,  69  Pac.  326, 
holding  suit  ux)on  coupons,  determining  validity  of  bonds,  bars  subse- 
quent suit  upon  other  similar  coupons ;  Territory  v.  Hopkins,  9  Okl.  150, 
59  Pac.  981,  judgment  adjudging  validity  of  bonds  involved  in  proceed- 
ing under  Sess.  Laws,  1895,  c.  7,  concludes  all  matters  in  issue ;  Southern 
Pac.  R.  R.  Co.  V.  United  States,  168  U.  S.  51,  42  L.  Ed.  377,  18  Sup.  Ct. 
28,  question  actually  determined  is  final,  even  in  actions  on  distinct 
cause ;  Edwards  v.  Bates  County,  55  Fed.  438,  judgment  holding  coupons 
barred  are  conclusive  as  to  bonds  themselves;  Empire  State  Nail  Co.  v. 
American  etc.  Button  Co.,  74  Fed.  867,  21  C.  C.  A.  152,  former  judg- 
ment is  conclusive  on  points  adjudicated,  relating  to  same  instrument; 
Wiese  v.  San  Francisco  Musical  Soc,  82  Cal.  646,  7  L.  R.  A.  583,  23 
Pac.  212,  judgment  for  installment  of  sick  benefits  is  final  as  to  by-laws ; 
Granniss  v.  Cherokee  Township,  47  Fed.  430,  invalidity  of  bonds  affects 

eonpons. 
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Distinguished  in  Pittsburg  etc.  Ry.  Co.  v.  Keokuk  etc.  Bridge  Co.,  107 
Fed.  787,  46  C.  C.  A.  639,  holding  decree  not  res  adjudicata  as  to  rights 
of  same  defendants  in  subsequent  suit  upon  same  contract  for  de- 
ficiencies covering  distinct  period  of  time;  Donaldson  v.  Nealis,  108 
Tenn.  644,  69  S.  W.  733,  allowing  second  suit  to  set  aside  tax  sale  upon 
another  ground,  first  suit  dismissed  because  collateral  attack  upon  tax 
proceeding;  Gilmer  v.  Billings,  55  Fed.  782,  under  facts;  Southern  Pac. 
R.  R.  Co.  V.  Painter,  113  Cal.  265,  45  Pac.  322,  arguendo. 

Proof  of  res  judicata.    Note,  44  Am.  St.  Rep.  566. 

Judgment  or  decree  on  merits  rendered  on  demurrer  as  constituting 
former  adjudication.    Note,  Ann.  Oas.  1913A,  642. 

124  U.  S.  236-255,  81  I..  Ed.  389,  8  Sup.  Ot.  446^  XTKITED  STATES  ▼. 
JOHNSTON. 

Secretary's  findings  as  to  proper  expenses  for  caring  for  abandoned  prop- 
erty are  conclusive. 

Approved  in  Park  v.  Candler,  113  Ga.  679,  39  S.  E.  101,  not  deciding 
whether  treasurer  had  right  to  refuse  to  pay  warrants  properly  drawn, 
on  ground  issuance  unconstitutional. 

Estlibllslied  contemporary  constmctlon  by  executive  oflicera  Is  entitled 
to  weight. 

Approved  in  McMichael  v.  Murphy,  197  U.  S.  312,  49  L.  Ed.  770,  25 
Sup.  Ct.  460,  homestead  entry  on  land  in  Oklahoma,  valid  on  face, 
though  made  by  one  disqualified  to  make  entry,  prevents  initiation  of 
homestead  rights  by  another  while  it  remains  uncanceled ;  United  States 
V.  Sweet,  189  U.  S.  473,  47  L.  Ed.  907,  23  Sup.  Ct.  638,  following  settled 
practice  and  denying  volunteer  officer,  voluntarily  resigning,  travel  pay 
and  commutation  of  subsistence ;  United  States  v.  Finnell,  185  U.  S.  244, 
46  L.  Ed.  893,  22  Sup.  Ct.  636,  following  departmental  construction  of 
statute  with  reference  to  services  performed  by  clerk  during  judge's 
absence;  De  Lima  v.  Bidwell,  182  U.  S.  194,  46  L.  Ed.  1055,  21  Sup.  Ct. 
752,  following  practice  of  executive  department,  and  holding  Porto  Rico 
ceased  to  be  foreign  country  within  meaning  of  tariff  laws,  upon  rati- 
fication of  treaty;  Hawley  v.  Diller,  178  U.  S.  488,  44  L.  Ed.  1162,  20 
Sup.  Ct.  990,  following  construction  of  Land  Department  that  purchaser 
from  entryman  not  bona  fide;  Findlay  v.  United  States,  225  Fed.  350, 
holding  Secretary  of  Commerce  and  Labor  has  no  authority  to  remit  or 
mitigate  penalties  incurred  under  Passenger  Act  of  1882;  First  Nat. 
Bank  v.  United  States,  206  Fed.  379,  46  L.  B.  A.  (N.  S.)  1139,  124 
C.  C.  A.  256,  following  executive  officer's  construction  of  statute  penal- 
izing common  carrier,  express  company,  or  other  person  engaged  in 
transportation  to  collect  purchase  price  of  liquor  in  interstate  shipment. 
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and  excluding  collection  by  bank;  Lynch  v.  United  States,  138  Fed.  543, 
71  C.  C.  A.  69,  ruling  of  Secretary  of  Interior  that  classification  of 
lands  in  Montana,  as  mineral,  by  land  commissioners  was  not  conclusive 
on  United  States,  is  not  error;  United  States  v.  National  Surety  Co., 
122  Fed.  910,69  C.  C.  A.  130,  holding  sureties  upon  distiller's  bond  given 
under  Rev.  Stats.,  §  3260,  bound  for  payment  of  tax  on  all  spirits  distilled 
during  terms ;  In  re  J.  D.  Spreckels  &  Bros.  Co.,  104  Fed.  882,  allowing, 
under  construction  of  Treasury  Department,  ship  owner  cancellation  of 
duty  on  metal  sheathing  used  on  hull  and  becoming  unserviceable ;  Nunn 
V.  William  Gerst  Brewing  Co.,  99  Fed.  942,  40  C.  C.  A.  190,  following 
thirty  years'  construction  of  Treasury  Department,  holding  brewer  pur- 
chasing stamps  entitled  to  discount  at  time  of  purchase;  McFadden  v. 
Mountain  View  Min.  &  Mill.  Co.,  97  Fed.  677,  38  C.  C.  A.  354,  denying 
right  to  locate  mining  claim  in  advance  of  President's  proclamation, 
land  open  to  settlement;  Van  Veen  v.  Graham  County,  13  Ariz.  168,  108 
Pac.  263,  laws  allowing  court  reporter  actual  traveling  expenses  in 
attending  District  Court  away  from  his  official  residence  authorizes,  in 
view  of  uniform  practical  construction  to  that  effect,  allowance  for 
board  and  lodging;  Avery  v.  Pima  Co.,  7  Ariz.  32,  60  Pac.  703,  sheriff 
having  charge  of  county  jail  and  of  Federal  prisoners  kept  therein  is 
not  entitled  to  extra  pay  for  care  of  such  prisoners;  United  States  v. 
Bliss,  12  App.  D.  C.  499,  holding  patent  attorney  upon  rule  to  show 
cause  why  he  should  not  be  disbarred,  having  had  hearing  before  Com- 
missioner of  Patents,  is  not  entitled  to  present  arguments,  oral  or 
written,  before  Secretary  of  Interior  in  person,  where  report  of  com- 
missioner was  submitted  to  secretary  for  approval;  Lochren  v.  United 
States,  6  App.  D.  C.  509,  Conmiissioner  of  Pensions  has  power  to  review 
and  modify  decision  of  former  commissioner  whereby  rating  of  pen- 
sioner was  increased,  and  to  reduce  rating  upon  ground  that  proof  of 
disabilities  submitted  did  not  entitle  pensioner  to  such  increased  rating; 
Banker's  Mut.  Casualty  Co.  v.  First  Nat.  Bank,  131  Iowa,  464,  108 
N.  W.  1049,  where  auditor  authorized  company  to  write  burglary  in- 
surance, and  right  had  not  been  challenged  for. ten  years,  writing  of 
burglary  insurance  prior  to  statute  expressly  authorizing  insurance 
against  loss  by  burglary  was  not  ultra  vires ;  People  v.  Buckley  &  Douglass 
Lumber  Co.,  164  Mich.  637,  130  N.  W.  206,  State  having  permitted  lum- 
ber company  and  other  similar  companies  to  produce  salt  in  connection 
with  operating  sawmill  for  many  years  is  estopped  to  deny  right  to  con- 
tinue such  production;  Henry  v.  State,  87  Miss.  69,  39  South.  872,  up- 
holding Rev.  Code  1892,  §  3201,  providing  for  working  of  convicts  on 
farm  leased  for  that  purpose;  dissenting  opinion  in  Houghton  v.  Payne, 
194  U:  S.  103,  48  L.  Ed.  892,  24  Sup.  Ct.  690,  majority  holding  books 
complete  in  themselves  not  entitled  to  second-class  postage  rates,  though 
published  at  stated  intervals  and  in  consecutive  numbers;  dissenting 
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opinion  in  Bates  etc.  Co.  v.  Payne,  194  U.  S.  Ill,  48  L.  Ed.  896»  24  Sap. 
Gt.  595,  majority  holding  monthly  musical  publication,  each  issue  com- 
plete in  itself,  and  treating  of  works  of  single  musician,  not  entitled  to 
second-class  postage  rates;  Robertson  v.  Bradbury,  132  U.  S.  493,  S3 
L.  Ed.  406,  10  Sup.  Ct.  159,  where  Treasury  Department  construed  re- 
pealing clause  in  customs  law;  Ex  parte  McCabe,  46  Fed.  377,  12 
L.  B.  A.  597,  construing  extradition  treaty  with  Mexico ;  In  re  Moore,  66 
Fed.  952,  upholding  custom  collector's  right  to  execute  warrant  for 
seizure  of  liquor  in  Alaska;  State  v.  Comptoir  Nat.  D'Escompte 
de  Paris,  51  La.  Ann.  1280,  26  South.  94,  especially  where  changed  con- 
struction would  be  retroactive ;  Hewitt  v.  Schultz,  7  N.  D.  611,  76  N.  W. 
233,  upholding  Land  Department's  power  of  withdrawing  land  in  rail- 
road indemnity  limits ;  dissenting  opinion  in  Northern  Pac.  R.  R.  Co.  v. 
Barnes,  2  N.  D.  383,  51  N.  W.  409,  arguendo. 

Distinguished  in  Fairbank  v.  United  States,  181  U.  S.  308,  45  L.  Ed. 
873,  21  Sup.  Ct.  658,  following  practical  construction  only  where  mean- 
ing of  constitutional  provision  doubtful. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Gas.  52. 

Proceeds  of  sales  of  captured  and  abandoned  property  was  merely  de- 
posited In  treasury,  under  act  of  1864. 

Approved  in  United  States  v.  Harmon,  147  U.  S.  276,  37  L.  Ed.  167, 
13  Sup.  Ct  331  (affirming  43  Fed.  565),  construing  act  of  March,  1887, 
extending  jurisdiction  of  Circuit  and  District  Courts. 

Settled  accounts  cannot  be  reopened  for  formal  defects  in  accounting. 

Approved  in  United  States  v.  Noojin,  155  Fed.  379,  right  of  United 
States  to  cause  execution  to  be  issued  on  judgment  in  its  favor  in  action 
on  appearance  bond  in  criminal  case  is  not  barred  by  limitations; 
Walker  v.  United  States,  139  Fed.  417,  denying  right  of  government  after 
long  lapse  to  recover  payments  made  to  marshal  for  services  of  deputies 
where  accounts  audited,  allowed  and  paid;  United  States  v.  Case,  49 
Fed.  271,  allowance  of  postmaster's  accounts  bars  suit  for  deficit; 
Board  of  Commrs.  etc.  v.  Lods,  9  Ind.  App.  375,  36  N.  E.  774,  statute 
of  limitations  will  bar  county  in  mere  money  suit. 

124  U.  8.  255-260,  31  L.  Ed.  421,  8  Sup.  Ct.  502,  XTNITED  STATES  ▼. 
aiJSASON. 

United  States  can  be  sued  only  as  allowed  by  statute. 
Approved  in  Coates  v.  United  States,  53  Fed.  992,  4  C.  C.  A.  138,  fol- 
owing  rule. 


37  SABARIEGO  v.  MAVERICK.       124  U.  S.  261-301 

124  XT.  8.  261-301,  31  L.  Ed.  430,  8  Snp.  Ct.  461,  SABARXEGO  T.  MAVEBICK. 
Officer's  discretionary  acts  are  binding  as  to  subject  matter. 
Approved  in  Ely  v.  United  States,  171  U.  S.  227,  48  L.  Ed.  145,  18 
Sup.  Ct.  843,  upholding  land  grant,  recognized  as  valid  by  Mexico,  at 
cession  of  1853. 

Documents  purporting  to  conyey  title  are  not  conclusive  of  right  to 
convey. 

Approved  in  United  States  v.  Conway,  176  U.  S.  68,  44  L.  Ed.  75,  20. 
Sup.  Ct.  16,  in  absence  of  title,  patent  is  nullity;  Bursey  v.  Lyon,  30 
App.  D.  C.  606,  whether  certificates  of  allotment  issued  to  original  pro- 
prietors of  land  comprising  District  of  Columbia  after  conveyance  of 
land  in  trust  for  Federal  city,  operated  as  conveyance  of  fee  from 
government  to  original  proprietors,  or  merely  as  releases  to  trust  revest- 
ing title,  plaintiff  in  ejectment  seeking  to  recover  land  allotted  and  tra- 
cing title  from  original  proprietor,  must  go  beyond  certificate. 

Bedtals  Mnd  parties  and  privies,  but  not  strangers. 
Approved  in  Davis  v.  Moyles,  76  Vt.  33,  66  Atl.  176,  177,  applying 
rule  to  trespass  to  recitals  in  petition  to  legislature  and  in  private  act 
based  thereon  as  to  confiscation  of  land. 

Extent  to  wUdi  fact  will  be  presumed  depends  largely  on  nature  of  fact. 
Approved  in  United  States  v.  Sherman  &  Sons  Co.,  237  U.  S.  156,  59 
L.  Ed.  891,  35  Sup.  Ct.  520,  imx>orter  is  not  concluded  by  reliquidation 
order  made  more  than  one  year  after  entry,  where  complaint  contains 
no  all^ation  of  protest  or  fraud,  but  may  file  plea,  even  though  he  did 
not  file  protest  and  make  payment  required  in  original  liquidation. 

Bedtals  in  conveyance  cannot  raise  presumption  of  confiscation,  for 
treason,  by  former  sovereign. 

Approved  in  Kelley  v.  Kelley,  161  Mass.  117,  42  Ahl  St  Rep.  895, 
25  L.  &.  A.  809,  36  N.  E.  840,  unusual  jurisdiction  of  court  of  another 
State  is  not  presumed;  Sheldon  v.  Milmo,  90  Tex.  20,  36  S.  W.  419,  re- 
fusing to  infer  intendente's  x>ower  to  grant,  irom  direction  of  sale  by 
intendente  in  principal  case. 

Plalntlir  in  ejectment  must  recover  on  strength  of  own  title. 
Approved  in  Bradshaw  v.  Ashley,  180  U.  S.  64,  45  L.  Ed.  429,  21  Sup. 
Ct.  299,  holding  in  ejectment,  plaintiff  establishes  prima  facie  case, 
proving  actual  undisturbed  and  quiet  possession  of  day  named  upon 
which  defendant  entered  and  ousted  him;  McCreary  v.  Jackson  Lumber 
Co.,  148  Ala.  251,  41  South.  823,  where,  in  ejectment,  defendant  proved 
color  of  title  and  bona  fide  purchase  from  persons  in  x>ossession  of  land, 
be  was  relieved  of  proving  outstanding  title  in  land  hy  plaintiff's  proof 
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of  title  in  patentee  with  whom  he  had  no  connection;  Pendo  t.  Beakey, 
16  S.  D.  348,  89  N.  W.  657,  holding  plaintiff  relying  upon  alleged  prior 
X>ossession  must  show  premises  inclosed  or  occupied  by  himself  or  ten- 
ants; Kirby  v.  Boaz,  103  Tex.  528,  131  S.  W.  535,  possession  of  pur- 
chaser under  deed  reserving  lien  to  secure  purchase  money  notes  was 
not  evidence  of  superiority  in  title  of  vender  over  that  of  adverse  claim- 
ant, and  burden  of  proof  was  on  vender  to  show  title,  by  other  evi- 
dence; Pacific  Bank  v.  Hannah,  90  Fed.  80,  32  C.  C.  A.  522,  action  of 
ejectment;  dissenting  opinion  in  Dodge  v.  Irvington  Land  Co.,  158  Ala. 
106,  108,  22  L.  &.  A.  (N.  S.)  1100,  48  South.  387,  388,  majority  holding 
that  plaintiff  proving  actual  possession  of  land  under  color  of  title 
when  defendant  entered  and  prior  actual  possession  by  plaintiff's  gran- 
tor is  entitled  to  judgment  in  ejectment  against  defendant  showing  no 
title  in  himself  nor  superior  title  in  third  person,  although  defendant 
has  color  of  title. 

Prior  possesBlon,  to  sustain  action,  must  bave  been  continuous  until  de- 
fendant's wrongful  act. 

Approved  in  Bradshaw  v.  Ashley,  180  U.  S.  66,  71,  45  L.  Ed.  430,  432, 
21  Sup.  Ct.  300,  301,  reaffirming  rule,  possession  of  premises  under  color 
of  right,  continuous  and  unabandoned,  sufficient  against  intruder  or 
wrongdoer;  Stockley  v.  Cissna,  119  Fed.  829,  56  C.  C.  A.  324,  following 
Tennessee  statute  holding  plaintiff  to  maintain  ejectment  must  show 
perfect  legal  title  either  by  deraignment  from  State  of  occupation  under 
deeds  for  seven  years;  Tapia  v.  Williams,  172  Ala.  29,  54  South.  617, 
defendant  in  ejectment  could  not  show  outstanding  title  where  he  was 
in  wrongful  possession  under  no  color  of  title,  except  from  person 
claiming  as  squatter  and  out  of  possession  sixteen  years,  and  who  at- 
torned to  plaintiff's  predecessors;  Staff  an  v.  Zeust,  10  App.  D.  C.  269, 
action  of  ejectment  ^in  this  District  is  in  personam,  and  valid  judgment 
cannot  be  founded  upon  mere  constructive  notice  to  defendant  by  publi- 
cation ;  Ensley  v.  Coolbaugh,  160  Mich.  307,  126  N.  W.  282,  party  can- 
not recover  land  on  strength  of  prior  possession  where  she  was  not  in 
actual  or  constructive  possession  for  about  three  years  prior  to  defend- 
ant's possession,  since  prior  possession  must  be  continuous  to  ouster; 
Marshall  v.  Stalnaker,  70  W.  Va.  399,  74  S.  E.  50,  recovery  in  ejectment 
on  strength  of  prior  possession  without  more  is  not  allowable  against 
defendant  acquiring  possession  in  good  faith  under  claim  of  title. 

Distinguished  in  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc.  R.  R. 
Co.,  199  U.  S.  249,  50  L.  Ed.  177,  26  Sup.  Ct.  25,  possession  of  roadbed 
presumed  to  follow  title  until  dispossession  by  defendant,  where  tracks 
on  land  and  plaintiff  railroad  claimed  under  deeds  purporting  to  con- 
vey property ;  Lindblom  v.  Rocks,  146  Fed.  663,  77  C.  C.  A.  86,  where  in 
ejectment  for  town  lot  located  by  plaintiff  on  public  domain  defendant 
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relied  on  words  of  former  possessor  to  show  plaintiff's  intention  to 
abandon,  defendant  has  burden  of  showing  words  were  spoken  and 
actual  abandonment. 

Possessory  title  as  a  weapon  of  offense.    Note,  46  L.  B.  A.  (N.  S.) 
491,  512. 

124  XT.  8.  301-303,  31  L.  Ed.  473^  8  Snp.  Ot.  501,  UNITED  STATES  T.  BOND. 
Not  cited. 

124  XT.  S.  303-308,  31  L.  Ed.  463,  8  Sup.  Ot  505,  XTNITED  STATES  ▼. 
MOUAT. 

Person  is  offlcer  only  when  appointed  by  President,  court  or  department 
authorised. 

Approved  in  Scnlly  v.  United  States,  193  Fed.  187, 188,  deputy  United 
States  surveyor,  appointed  by  surveyor-general,  is  not  officer  within  act 
withdrawing  from  jurisdiction  of  Circuit  and  District  Courts  suits  for 
fees,  salary,  or  compensation  for  official  services  of  officers  of  United 
States ;  Martin  v.  United  States,  168  Fed.  203,  93  C.  C.  A.  484,  clerk  of 
commissioner  to  Indian  tribes  was  not  officer,  and  not  punishable  under 
section  5408,  Rev.  Stats.,  penalizing  fraudulent  withdrawal  of  docu- 
ments by  officers  in  custody  thereof;  United  States  v.  Schlierholz,  137 
Fed.  621,  special  agent  of  Land  Department  appointed  under  Appro- 
priation Act  of  June  4,  1897,  is  not  United  States  officer  within  Rev. 
Stats.,  §  5481,  relating  to  extortion;  United  States  v.  Cole,  130  Fed.  619, 
mint  cashier  appointed  under  Rev.  Stats.,  §  3504,  is  officer  of  mint  so  as 
to  be  liable  for  theft  of  coin  by  chief  clerk ;  Hand  v.  Cook,  29  Nev.  543, 
92  Pac.  10,  government  mineral  surveyor  appointed  by  surveyor-general 
is  not  officer  in  General  Land  Office,  and  is  not  disqualified  from  locat- 
ing mining  claim;  Groves  v.  Barden,  169  N.  C.  12,  84  S.  E.  1044,  rural 
mail  carrier,  apx>ointed  by  postmaster  general,  is  public  officer,  and  his 
holding  of  State  office  subjected  him  to  statutory  penalties;  In  re  Doe's 
Estate,  151  Wis.  141,  Ann.  Caa.  1914B,  101,  138  N.  W.  99,  governor  of 
National  Home  for  Disabled  Volunteer  soldiers,  appointed  by  board  of 
managers,  is  not  officer  of  United  States;  United  States  v.  Smith,  124 
U.  S.  532,  31  L.  Ed.  536,  8  Sup.  Ct.  597,  customs  collector's  clerks  are 
not  United  States  officers;  Auffmordt  v.  Hedden,  137  U.  S.  327,  34 
K  Ed.  680,  11  Sup.  Ct.  108,  merchant  appraiser  is  not  United  States 
officer;  In  re  Waller,  49  Fed.  272,  postmaster's  employee  is  not  United 
States  officer  within  Rev.  Stats.,  §  850 ;  United  States  v.  McCrory,  91 
Fed.  296,  33  C.  C.  A.  515,  letter  carriers  are  United  States  officers  within 
30  Stat.  495,  limiting  right  to  sue. 

Distinguished  in  Thompson  v.  Pool,  70  Fed.  727,  and  Brown  v.  Smith, 
88  Fed.  565,  national  bank  receivers  are  United  States  officeiB  capable 
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of  suing  in  Federal  court;  United  States  v.  MulHn,  71  Fed.  689,  Indian 
police  is  not  United  States  officer,  within  Rev.  Stats.,  §  5398. 

What  are  public  officers.    Note,  63  Am.  St.  Rep.  190. 

Who  are  public  officers.    Note,  17  L.  R.  A.  244,  248. 

Paymaster's  clerk  In  navy  is  not  offlcer  of  government. 

Distinguished  in  United  States  v.  Hendee,  124  U.  S.  313,  31  L.  Ed. 

466,  8  Sup.  Gt.  508,  such  clerk  is  officer  within  22  Stat.  473,  respecting 

longevity  pay;  Johnson  v.  Sayre,  158  U.  S.  117,  39  L.  Ed.  917,  16  Sup. 

Ct.  776,  such  clerk  is  subject  to  court-martial  as  person  in  naval  service. 

124  U.  8.  S09-S16,  SI  L.  Ed.  466,  8  Sup.  Ot  607,  UNITED  STATES  ▼. 


Act  of  March,  1883,  as  to  longevity  pay,  includes  paymaster's  derk  as 
"offlcer." 

Approved  in  United  States  v.  Cook,  128  U.  S.  257,  32  L.  Ed.  465,  9 
Sup.  Ct.  109,  and  United  States  v.  Alger,  151  U.  S.  365,  38  L.  Ed.  194, 
14  Sup.  Ct.  347,  time  credit  runs  from  appointment  as  cadet  midship- 
man; Johnson  v.  Sayre,  158  U.  S.  117,  39  L.  Ed.  917,  15  Sup.  Ct.  776, 
such  clerk  is  person  in  naval  service,  subject  to  court-martial. 

Distinguished  in  United  States  v.  Monat,  124  U.  S.  308,  31  L.  Ed.  465, 
8  Sup.  Ct.  507,  such  clerk  is  strictly  not  United  States  officer;  Martin 
V.  United  States,  168  Fed.  204,  93  C.  C.  A.  484,  clerk  of  Commissioner 
of  Indian  Tribes  is  not  officer,  and  not  punishable  under  statute  penaliz- 
ing officer  fraudulently  withdrawing  or  destroying  records  or  docu- 
ments; Martin  v.  United  States,  7  Ind.  Ter.  466,  104  S.  W.  683,  clerk 
of  Commissioner  of  Indian  Tribes  is  officer  punishable  under  statute 
penalizing  officer  having  custody  of  public  records  or  documents  for 
fraudulently  withdrawing  or  destroying  them. 

124  U.  8.  315-320,  31  !•.  Ed.  471,  8  Sup.  Ot  514,  UNITEB  STATES  T. 
FBEBIOHS. 

Claimant  whose  claim  has  been  improved  by  accounting  officer  may  re- 
ceive amount  direct. 

Approved  in  Armour  v.  Roberts,  151  Fed.  853,  where  collector  wrong- 
fully received  inheritance  tax  on  bequests  not  taxable,  on  his  death 
liability  to  refund  was  enforceable  against  his  successor  in  office ;  Com- 
missioners'  etc.  Fund  of  Louisville  v.  Buckner,  48  Fed.  539,  arguendo. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  292,  295. 

124  U.  S.  320-^3,  31  !•.  Ed.  449,  8  Sup.  Ct.  647,  DISTBIOT  OF  OOLTJBCBIA 
y.  McBLAIB. 

Decree  of  general  term,  reversing  and  remanding  decree  of  special,  is  not 
final. 
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Approved  in  Spalding  v.  Mason,  161  U.  S.  381,  40  L.  Ed.  741,  16  Sup. 
Ct.  594,  appeal  lies  to  general  term  from  interlocutory  order  of  Supreme 
Court  of  District  of  Columbia,  at  special  tenn* 

124  U.  S.  333-347,  31  L.  Ed.  468,  8  Sup.  Ct.  621,  STATE  HAT.  SAME  T. 
DODGE. 

Bank,  wliich  is  court's  depository,  is  not  bound  to  distlngnlsh  1>etween 
funds,  in  honoring  drafts. 

Approved  in  Gregory  v.  Merchants'  Nat.  Bank,  171  Mass.  69,  50  N.  E. 
521,  bank's  direct  liability  for  deposit  subject  to  check  is  only  to  de- 
I>ositor. 

Depositories  of  public  funds.    Note,  AiUL  Gas.  1916B,  1246. 

Bank  is  not  bound  to  notice  memoranda  on  check  made  for  depositor's 
convenience. 

Approved  in  Duckett  v.  National  Mechanics'  Bank,  86  Md.  407,  63 
Am.  St.  Rep.  619,  39  L.  R.  A.  88,  38  Atl.  985,  following  rule;  Brown  v. 
Cow. Creek  Sheep  Co.,  21  Wyo.  21,  22,  23,  126  Pac.  892,  893,  check  for 
sum  certain  payable  to  order  of  payee  with  words,  "for  Wilkes.  This 
check  may  not  be  paid  unless  object  for  which  drawn  is  stated,"  is 
instrument  for  unconditional  pajonent  of  money,  and  bank  must  pay 
check  unless  countermanded,  and  it  cannot  determine  whether  object 
for  which  check  is  drawn  is  sufficiently  stated. 

Memorandum  on  check  as  notice  to  bank.    Note,  Ann.  Gas.  191^, 
1S42. 

124  XT.  8.  347-361,  31  L.  Ed.  477,  8  Sup.  Ot  639,  MATTHEWS  T.  IBONOIiAD 
MFa.  CO. 

Bepetition  verbatim  of  original  qpecifications  in  relssae  shows  absence 
of  mistake  or  inadvertence. 

Approved  in  Electric  Gas  Co.  v.  Boston  Electric  Co.,  139  U.  S.  502, 
35  L.  Ed.  260,  11  Sup.  Ct.  593,  comparing  original  and  reissued  patent 
granted  Franklin  Electric  Gas-Lighting  Co. 

Distinguished  in  Toplijff  v.  TopUff,  145  U.  S.  170,  36^  L.  Ed.  664,  12 
Sup.  St.  831,  where  reissue  was  to  correct  palpable  mistake  four  months 
after  original  issue. 

Beissne  is  void,  if  elTect  of  omission,  or  insertion  of  words,  is  to  enlarge 
claim. 

Approved  in  Yale  Lock  Mfg.  Co.  v.  James,  125  U.  S.  464,  31  L.  Ed.  812, 
8  Sup.  Ct.  974,  postoffice  boxes  which  would  not  have  infringed  former 
reissue  does  not  infringe  later;  Freeman  v.  Asmus,  145  U.  S.  239,  240, 
86  L.  Ed.  690,  691,  12  Sup.  Ct.  942,  943,  annulling  Asmus  reissue  to£ 
blast  furnace;  Cimotti  Unhairing  Co.  v.  Bowsky,  95  Fed.  477,  strictly 
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construing  claim  3  of  Hedbamy  reissue  for  machine  for  removing  hair 
from  hides;  Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed.  736, 
where  mistake  hi  original  sx>ecification  was  not  shown. 

124  U.  8.  351-369,  31  L.  Ed.  445,  8  Sup.  Ct.  610,  SHIELDS  Y.  80HIFF. 
Only  life  Interests  can  be  sold  under  Confiscation  Act  of  1862. 
Approved  in  United  States  v.  Dunnington,  146  U.  S.  349,  36  L.  Ed. 
1001,  13  Sup.  Ct.  82,  and  Illinois  Cent.  R.  R.  Co.  v.  Bosworth,  133  U.  S. 
100,  33  L.  Ed.  553,  10  Sup.  Ct.  233,  following  rule;  Citizens'  Bank  v. 
Hyams,  42  La.  Ann.  733,  7  South.  701,  naked  fee  remains  in  confiscatee, 
but  beyond  his  control ;  Jenkins  v.  Collard,  145  U.  S.  556,  36  L.  Ed.  815, 
12  Sup.  Ct.  871,  but  confiscatee 's  warranty  estoxw  him  and  those  claim- 
ing under  him;  Ledoux  v.  Lavedan,  52  La.  Ann.  328,  27  South.  203,  not 
deciding  effect  of  pardon  upon  remaining  estate  outstanding  after  con- 
fiscation and  during  offender's  natural  life. 

Sale  under  Oonflscatlon  Act  does  not  affect  mortgage  interests  of  third 
persons. 

Approved  in  Glenn  ▼.  Winstead,  116  N.  C.  458,  21  S.  E.  395,'  for- 
feiture of  illicit  distillery  does  not  affect  innocent  mortgagee. 

Mortgagee  under  pact  de  non  allendo  may  sue  mortgagor  regardless  of 
prior  confiscation. 

Distinguished  in  Harper  v.  Raisin  Fertilizer  Co.,  158  Ala.  335,  132 
Am.  St.  Rep.  32,  48  South.  591,  mortgage  foreclosure  proceedings  could 
be  maintained,  though  debt  was  barred  by  statute  of  limitations. 

Under  Confiscation  Act  confiscated  property  passes  to  heirs  after  owner's 
death. 

Approved  in  Illinois  Cent.  R.  R.  Co.  v.  Bosworth,  133  U.  S.  102,  S3 
L.  Ed.  554,  10  Sup.  Ct.  234,  pardon  of  confiscatee  revests  control  of 
remainder;  Jenkins  v.  Collard,  145  U.  S.  558,  36  L.  Ed.  816,  12  Sup.  Ct. 
872,  but  confiscatee 's  warranty  estops  him  and  those  claiming  under 
him;  United  States  v.  Dunnington,  146  U.  S.  348,  86  L.  Ed.  1000,  13 
Sup.  Ct.  82,  naked  fee  remains  in  confiscatee  but  beyond  his  control. 

Miscellaneous.  Cited  in  Railroad  v.  Ferguson,  105  Tenn.  561,  59 
S.  W.  345,  to  effect  prescriptive  right  must  be  set  up  under  special  plea. 

124  U.  S.  360-364,  31  L.  Ed.  475,  8  Sup.  Ot  529,  OEAFIN  T.  STBEETEB. 

Payment  of  part  of  taxes  by. partner  does  not  discharge  liability* 
for  remainder. 

Approved  in  Bibbins  v.  Clark,  90  Iowa,  234,  29  L.  &.  A.  282,  57  N.  W. 
885,  tax  on  partnership  personalty  is  lien  on  individual  partner's  after- 
acquired  realty. 

Tax  on  partnership  property.    Note,  22  L.  &.  A.  478. 


43  NOTES  ON  U.  S.  REPORTS.        124  U.  S.  364-384 

124  n.  S.  364-369,  31  L.  Ed.  423,  8  Snp.  Ot.  506,  IK  BE  SHESMAN. 

Mandamus  will  not  issue  to  compel  Olrcnit  Court  to  set  aside  order  re- 
manding canse  to  State  court. 

Distinguished  in  State  v.  Yonn^:,  31  Fla.  601,  84  Am.  St.  Bep.  44,  19 
L.  B.  A.  688,  12  South.  675,  where  judge  below  declined  to  hear  cause 
on  ground  of  disqualification. 

124  XT.  8.  369-370,  31  L.  Ed.  474,  8  Sup.  Ot  510»  UNION  MUT.  LIFE  INS. 
00.  y.  WATEBfl. 

Not  cited, 

124  XT.  S.  370-374,  31  L.  Ed.  449,  8  S19.  Ot.  509,  IN  BE  OBAFT. 

Not  cited. 

124  XT.  S.  374-884,  31  L.  Ed.  466,  8  Sup.  Ot  598,  IBON  ETO.  MEN.  OO.  ▼. 
BEYN0LD8. 

Placer  claimant  bas  no  rights  where  claim,  at  time  of  application,  was 
known  to  contain  lode  or  vein* 

Approved  in  dissenting  opinion  in  Iron  Silver  Min.  Co.  v.  Mike  & 
Starr  Gold  Co.,  143  U.  S.  419,  423,  86  L,  Ed.  209,  211,  12  Sup.  Ct.  551, 
552,  test  is  whether  knowledge  existed  at  time  of  application ;  Horsky  v. 
Moran,  21  Mont.  349,  53  Pac.  1065,  arguendo. 

Patents   for   mineral   lands,   what   included   therein — Extralateral 
rights.    Note,  68  Am.  St  Bep.  280. 

Sufficiency  of  discovery  of  mineral  to  support  location  of  mining 
claim.    Note,  15  Ann.  Gas.  629. 

Lodes  or  veins  within  placer  claims.    Note,  50  L.  B.  A.  289,  298. 

Applicant  may  haye  patent  covering  both  placer  and  lode  claim  upon 
paying  price  required. 

Distinguished  in  Noyes  v.  Mantle,  127  U.  S.  352,  82  L.  Ed.  170,  8 
Sup.  Ct.  1134,  where  lode  was  already  located. 

Wliere  claimant  does  not  also  apply  for  lode  patent,  application  is 
deemed  disclaimer  of  right  to  known  vein. 

Approved  in  Noyes  v.  Mantle,  127  U.  S.  352,  82  L.  Ed.  170,  8  Sup.  Ct. 
1134,  where  lode  was  already  located;  Iron  Silver  Min.  Co.  v.  Mike  & 
Starr  Gold  Co.,  143  U.  S.  402,  86  L.  Ed.  208,  12  Sup.  Ct.  545,  where  tun- 
nel under  placer  ground  exx)osed  veins. 

Placer  patent  gives  right  to  unknown  vein  or  lode. 
Approved  in  Cascaden  v.  Bortolia,  3  Alaska,  209,  212,  in  ejectment  to 
recover  lot  as  part  of  placer  mining  claim,  evidence  that  adjoining  claims 
contained  valuable  deposits  of  placer  gold  was  inadmissible,  as  location 
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of  mining  claim  could  not  be  made  until  discovery  of  mineral  i;vithin 
limits  of  claim,  and  evidence  of  mineral  on  adjoining  claims  would  not 
establish  discovery  on  claim  in  question;  Sullivan  v.  Iron  Silver  Min. 
Co.,  143  U.  S.  441,  38  L.  Ed.  218,  12  Sup.  Ct.  659,  fact  that  shafts  in 
neighborhood  cut  horizontal  vein  is  not  knowledge  of  its  presence;  dis- 
senting opinion  in  Iron  Silver  Min.  Co.  v.  Mike  &  Starr  Gold  Co.,  143 
U.  S.  418,  36  L.  Ed.  209,  12  Sup.  Ct.  561,  majority  holding  existence  of 
tunnel  exposing  veins  notice  to  placer  applicant. 

Distinguished  in  Noyes  v.  Mantle,  127  U.  S.  352,  32  L.  Ed.  170,  8 
Sup.  Ct.  1134,  ^here  lode  was  already  located. 

Intent  to  acqjiire  title  to  lode  wliich  may  exist  is  not  equivalent  to 
knowledge  of  existence. 

Approved  in  Olive  Land  etc.  Co.  v.  Olmstead,  103  Fed.  678,  holding 
entryman's  right  unaffected  by  subsequent  discovery  of  mineral  or  se- 
lected with  a  view  of  x>ossible  discovery  of  oil;  Ohio  Valley  Coffin  Co. 
V.  Goble,  28  Ind.  App.  367,  62  N.  E.  1027,  holding  allegation  plaintiff 
**  believed  "passageway,  where  injury  occurred,  safe,  insufficient;  United 
States  V.  Iron  Silver  Min.  Co.,  128  U.  S.  680,  32  L.  Ed.  574,  9  Sup.  Ct. 
198,  Migeon  v.  Montana  etc.  Ry.  Co.,  77  Fed.  255,  256,  23  C.  C.  A.  156, 
and  Casey  v.  Thieviege,  19  Mont.  347,  61  Am.  St.  Rep.  513,  48  Pac.  396, 
''known  vein,"  as  used  in  Rev.  Stats.,  §  2333,  includes  only  veins  clearly 
ascertained  and  of  real  value;  Sullivan  v.  Iron  Silver  Min.  Co.,  143 
U.  S.  433,  435,  36  L.  Ed.  216, 12  Sup.  Ct.  5^6,  557,  belief  based  on  results 
of  sinking  shafts  in  vicinity  is  not  knowledge ;  dissenting  opinion  in  Iron 
Silver  Min.  Co.  v.  Mike  &  Starr  Min.  Co.,  143  U.  S.  427,  36  L.  Ed.  212, 
12  Sup.  Ct.  654,  majority  imputing  knowledge  from  existence  of  tunnel 
exposing  veins;  Dahl  v.  Raunheim,  132  U.  8.  262,  33  L.  Ed.  325,  10 
Sup.  Ct.  76,  arguendo. 

124  U.  8.  385-391,  31  L.  Ed.  42^  8  Sup.  Ot  531,  FLOBENCE  MEN.  OO.  y. 
BBOWN. 

Vendee's  insolvency  does  not  ezciue  yendor  from  tendering  goods  if  he 
intends  to  hold  vendee. 

Approved  in  Commonwealth  Roof  Co.  v.  North  American  Trust  Co., 
135  Fed.  986,  68  C.  C.  A.  418,  where  building  contractor  had  completed 
one  contract  and  was  engaged  on  another  for  corporation,  for  whom 
receiver  appointed,  who  had  six  months  to  ratify  or  disaffirm  contracts, 
contractor  attaching  in  four  months  did  not  lose  lien  under  Pub.  Stats., 
N.  H.  1901,  c.  141,  requiring  attachment  in  ninety  days;  Quarton  v. 
American  Law  Book  Co.,  143  Iowa,  626,  32  L.  E.  A.  (N.  S.)  1, 121  N.  W. 
1012,  refusal  of  buyer  of  goods  to  pay  for  one  installment,  accompanied 
by  refusal  to  receive  and  accept  any  more  goods,  tendered  according  to 
contract,  authorizes  seller  to  treat  contract  as  no  longer  binding;  Diem 
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▼.  Koblitz,  49  Ohio  St.  56,  84  Am.  St.  Rep.  537,  29  N.  E.  1128,  vendee's 
insolvency  is  good  defense  to  action  for  f ailore  to  deliver. 

Rescission  of  sale  for  failure  to  pay  for  installment.    Note,  82 
L.  &.  A.  (N.  S.)  1. 

Order  to  pay  from  particular  fund  is  not  equitable  assignment  if  maker 
reserves  any  control. 

Approved  in  Macy  v.  Roedenbeek,  227  Fed.  362,  fact  that  bankrupt 
bank  converted  and  dissipated  proceeds  of  note  sent  to  it  for  collection 
does  not  operate  to  give  owner  of  note  lien  upon  or  right  to  priority  of  • 
payment  for  general  assets  of  bankrupt,  to  prejudice  of  general  credi- 
tors; In  re  Hollins,  216  Fed.  43,  L.  B.  A.  1916B,  488,  131  C.  C.  A.  349, 
where  bankrupt  firm  deposited  securities  in  New  York  for  account  of 
London  bank,  upon  which  drafts  were  to  be  drawn,  holder  of  drafts, 
upon  refusal  of  acceptance  by  drawee,  succeeded  to  lien  on  securities  to 
which  drawee  would  have  been  entitled  on  their  payment,  as  against 
trustee  in  bankruptcy;  California  Nat.  Bank  v.  Weldon,  14  Cal.  App. 
778,  113  Pac.  339,  owner  of  check  lost  before  presentment  to  bank  may 
by  filing  indemnity  bond  recover  therein  against  drawer,  who  suffered 
no  injury,  since  bank  was  solvent  and  drawer  had  money  to  meet  checks ; 
Love  V.  Ardmore  Stock  Exch.,  5  Ind.  Ter.  216,  6  Ann.  Cas.  188,  67 
L.  B.  A.  617,  82  S.  W.  726,  writ  of  garnishment  served  on  bank  in  action 
against  depositor  creates  lien  on  deposit  superior  to  rights  of  payee  of 
i  prior  check  of  depositor  which  had  not  been  presented ;  First  Nat.  Bank 
v.  McConnell,  103  Minn.  344,  128  Am.  St*  Bep.  886,  14  Ann.  Cas.  896, 
14  L.  B.  A.  (N.  S.)  616,  114  N.  W.  1130,  where  presentment  of  check 
to  bank  for  payment  is  rendered  impossible  by  its  loss,  drawer  is  liable 
to  owner;  Glennan  v.  Rochester  Trust  etc.  Co.,  209  N.  Y.  16,  Ann.  Cas. 
1915A,  441,  52  L.  B.  A.  (N.  S.)  802,  102  N.  E.  539,  check  upon  bank  is 
mere  order  for  payment  of  money,  not  operating  as  assignment  of  fund, 
and  may  be  revoked  by  drawer,  but  death  of  drawer  does  not  revoke 
authority  of  bank  to  pay  check;  Fleming  v.  State,  62  Tex.  Cr.  660,  139 
S.  W.  600,  indictment  alleging  bank  president  received  as  deposit  bank 
check  on  another  bank  payable  to  third  person  after  he  knew  bank  was 
insolvent,  is  insufficient  for  failure  to  allege  insolvency  of  bank  or  to 
show  check  was  transferred  as  deposit  to  bank. 

Bank  check,  not  certified,  does  not  transfer  m<mey,  creates  no  Uen  and 
Is  not  equitable  assignment. 

Approved  in  Bowker  v.  Haight  &  Freese  Co.,  146  Fed.  258,  attorney 
receiving  corporation's  check  as  retainer  and  who  received  payment 
thereon  after  he  had  knowledge  of  appointment  of  receiver  must  turn 
over  proceeds  to  receiver;  United  States  v.  Green,  136  Fed.  645,  bank 
check  is  not  "obligation  for  payment  of  money"  within  Rev.  Stats., 
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§  6451,  punishing  bribery  of  officers ;  Pullen  v.  Placer  Co.  Bank,  138 
Cal.  172,  94  Am.  St.  Rep.  22,  71  Pac.  84,  denying  check,  given  without 
consideration,  under  directions  not  to  present  until  after  death,  complete 
gift  or  assignment  of  fund;  Pease  v.  State  Nat.  Bank,  114  Tenn.  697, 
88  S.  W.  173,  drawer  of  ordinary  check  may,  before  its  acceptance,. re- 
voke it  and  forbid  its  payment;  O'Connor  v.  Mechanics'  Bank,  124- 
N.  Y.  332,  26  N.  E.  817,  reaffirming  rule;  Ballew  v.  United  States,  160 
U.  S.  197,  40  L.  Ed.  393, 16  Sup.  Ct.  267,  obtaining  money  from  pensioner 
with  bank  credit  derived  from  pension  check  is  not  a  crime  against  pen- 
sion act;  Fourth  Street  Bank  v.  Yardley,  165  U.  S.  644,  41  L.  Ed.  861, 
17  Sup.  Ct.  440,  and  Cincinnati  etc.  R.  R.  Co.  v.  Metropolitan  Nat.  Bank, 
54  Ohio  St.  68,  56  Am.  St.  Rep.  701,  31  L.  R.  A.  655,  42  N.  E.  701,  holder 
of  unaccepted  check  cannot  force  payment  from  bank;  Randolph  v. 
Allen,  73  Fed.  42,  19  C.  C.  A.  353,  draft  collection  credited  to  cus- 
tomer's account  is  not  trust  fund;  Reiff  v.  Mack,  160  Pa.  St.  269,  28 
Atl.  701,  proceeds  of  pension  check  to  customer's  credit  are  not  attach- 
able. 

Check,  whether  assignment  of  fund.    Note,  19  Am.  St.  Rep.  611. 
Ordinary  bank  check  as  assignment  of  funds  of  drawer.    Note,  6 
Ann.  Cas.  189. 

Right  of  drawer  to  stop  pa3rment  of  ordinary  check.    Note,  Ann. 
Cas.  1914A,  1304. 

Right  to  stop  payment  of  check.    Note,  SO  L.  &.  A.  846. 
Check  as  equitable  assignment  and  duty  of  bank  to  pay  same.    Note, 
3  E.  R.  0.  760. 

124  U.  S.  391-393,  SIL.  Ed.  475,  8  dap.  Ot  520,  MATWHATJi  y.  UNITED 
STATES. 

Not  cited. 

124  U.  S.  394-400,  31  L.  Ed.  454,  8  Sup.  Ct.  443,  BROOKS  T.  MISSOURI. 

Supreme  Court  cannot  review  State  decision  nnless  Federal  right  was 
specially  set  up. 

Approved  in  Jacobi  v.  Alabama,  187  U.  S.  136,  47  L.  Ed.  108,  23 
Sup.  Ct.  49,  dismissing  writ  where  objection  that  testimony  violated  Con- 
stitution not  raised  in  trial  court ;  Schuyler  Nat.  Bank  v.  Bollong,  150  U.  S. 
88,  37  L.  Ed.  1009,  14  Sup.  Ct.  25,  Morrison  v.  Watson,  154  U.  S.  115,  38 
L.  Ed.  929, 14  Sup.  Ct.  997,  and  Winona  etc.  Land  Co.  v.  Minnesota,  159 
U.  S.  541,  40  L.  Ed.  253,  16  Sup.  Ct.  88,  all  following  rule ;  Apex  Transp. 
Co.  V.  Garbade,  32  Or.  592,  54  Pac.  368,  refusing  writ  of  error  to  Federal 
Supreme  Court  where  no  Federal  question  was  raised  at  trial;  Winona 
etc.  R.  R.  Co.  V.  Plainview,  143  U.  S.  391,  36  L.  Ed.  199,  12  Sup.  Ct. 
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537,  State  court's  failure  to  acquiesce  in  Circuit  Court's  decision  does 
not  constitute  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  540,  541,  542. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note^  63  L.  B.  A.  89, 57. 

Sixth  amendment  does  not  guarantee  Jury  trial  in  State  court. 
Approved  in  Iowa  Cent.  Ry.  Co.  v.  Iowa,  160  U.  S.  394,  40  L.  Ed.  469, 
16  Sup.  Ct.  345,  refusal  of  trial  jury  in  civil  case,  though  clearly  er> 
roneous,  is  not  unconstitutional. 

Admissibility  of  confession  obtained  by  fraud  or  trick.    Note,  15 
Ann.  Oaa.  275. 

124  n.  S.  400-406,  31  L.  Ed.  427,  8  Sup.  Ct.  517,  WIDDICOBffBE  y.  OHILDEBS. 
Person  aciiulilng  legal  title  in  bad  f aitb  bolds  for  one  equitably  entitled* 
Approved  in  Svor  v.  Morris,  227  U.  S.  530,  57  L.  Ed.  626,  33  Sup.  Ct. 
385,  title  acquired  under  indemnity  railroad  selection  approved  by  Sec- 
retary in  ex  parte  proceeding  without  knowledge  of  fact  that  between 
filing  of  this  selection  and  rejection  of  prior  indemnity  selection  home- 
stead right  had  been  initiated  by  occupancy  and  residence,  will  be 
deemed  to  be  held  in  trust  for  homestead  claimant  by  purchaser  with 
full  knowledge  of  occupancy  and  claim ;  Wilcox  v.  Phillips,  199  Mo.  301, 
97  S.  W.  889,  where  land  has  been  entered  under  military  bounty  war- 
rant, State  is  authorized  to  tax  same;  Godkin  v.  Cohn,  80  Fed.  465,  25 
C.  C.  A.  557,  and  Hedrick  v.  Beeler,  110  Mo.  97,  19  S.  W.  493,  both  fol- 
lowing rule ;  Felix  v.  Patrick,  145  U.  S.  327,  86  L.  Ed.  725,  12  Sup.  Ct. 
865,  where  Congress  confirmed  title  to  land  fraudulently  procured;  Hed- 
rick V.  Atchison  etc.  R.  R.  Co.,  167  U.  S.  679,  42  L.  Ed.  822,  17  Sup.  Ct. 
924  (affirming:  120  Mo.  539,  540,  25  S.  W.  766)  patentee  with  knowl- 
edge of  alterations  in  record,  is  not  bona  fide  purchaser;  Hodge 
V.  Palms,  68  Fed.  63,  15  C.  C.  A.  220,  where  junior  title  to  Louisiana 
land  claim  obtained  United  States  certificate;  Garrard  v.  Silver  Peak 
Mines,  82  Fed.  586,  patent  valid  on  face  is  collaterally  assailable  if 
issued  without  authority ;  Oregon  etc.  Nav.  Co.  v.  Hertzberg,  26  Or.  220, 
37  Pac.  1021,  patent  cannot  be  impeached  by  subsequent  Land  Depart- 
jnent  corresx>ondence. 

Belief  for  officer's  mistake  in  entering  claim  is  afforded  by  sections  2360, 
2370,  2372,  Bevlsed  Statutes. 

Approved  in  Le  Marchal  v.  Tegarden,  175  Fed.  689,  99  C.  C.  A.  236, 
Revised  Statutes,  section  2372,  providing  that  entry  made  on  wrong  tract 
of  land  by  mistake  may  be  transferred  to  tract  intended,  if  not  sold. 
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applies  to  cases  where  patent  has  been  issned  as  well  as  to  those  in 
which  legal  title  has  been  transferred. 

124  U.  8.  405-429,  31  L.  Ed.  497,  8  Sup.  Ot.  534,  UNION  INS.  OO.  y.  SMITH. 

Witnesses  who  have  navigated  on  Great  Lakes  for  years  are  competent 
as  experts. 

Approved  in  Wabash  Screen  Door  Co.  v.  Black,  126  Fed.  727,  61 
C.  0.  A.  639,  refusing  to  disturb  trial  court's  ruling  witness  with  twelve 
years'  experience  around  machinery  competent  as  expert;  Ward  v. 
Brown,  53  W.  Va.  257,  44  S.  E.  500,  holding  court  erred,  instructing 
physician  testifying  as  expert,  entitled  to  great  weight  only  on  trial  of 
issue  devisavit  vel  non;  St^ner  v.  Blake,  36  Fed.  184,  expert  evidence 
is  admitted  more  freely  in  equity,  all  questions  being  for  court ;  Pullman 
Palace-Car  Co.  v.  Harkins,  55  Fed.  936,  5  C.  C.  A.  326;  admitting  expert 
evidence  of  specially  dangerous  character  of  revolving  shafting;  Hutch- 
ins  V.  Ford,  82  Me.  378,  19  Atl.  837,  experienced  seaman  is  competent 
expert  as  to  proper  measures  to  prevent  stranding. 

Distinguished  in  Atchison  etc.  R.  R.  Co.  v.  Myers,  63  Fed.  797,  11 
C.  C.  A.  439,  expert  evidence  is  not  competent  to  show  mode  of  coupling 
cars  specially  dangerous.  .  . 

Expert  testimony,  as  to  proper  navigation,  is  admissible  In  salt  against 
Insurer. 

Approved  in  United  States  Smelting  Co.  v.  Parry,  166  Fed.  412,  92 
C.  C.  A.  159,  holding,  in  action  to  recover  for  personal  injuries,  that 
witnesses  possessed  of  special  training,  experience  or  observation  in  re- 
spect to  matter  under  investigation  may  testify  to  their  opinions,  when 
they  will  tend  to  aid  jury;  Hamann  v.  Milwaukee  Bridge  Co.,  127  Wis. 
565,  106  N.  W.  1086,  opinion  evidence  as  to  whether  particular  manner 
of  moving  machine  weighing  six  tons  from  ear  to  building  was  proper 
was  incompetent ;  dissenting  opinion  in  Gillespie  v.  Collier,  224  Fed.  307, 
139  C.  C.  A.  534,  majority  holding  that  where  it  was  doubtful  whether 
opinion  of  experts  would  be  helpful  in  determining  ultimate  fact,  rejec- 
tion of  evidence  was  within  court's  discretion. 

Declarations  of  tog  captain  after  tog  disabled  are  inadmissible  where 
not  part  of  res  gestae. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Stewart,  56  Fed.  809,  6  C.  C.  A. 
147,  rejecting  engineer's  declarations  as  to  engine  made  after  accident; 
dissenting  opinion  in  Armour  &  Co.  v.  Skene,  153  Fed.  254,  82  C.  C.  A. 
385,  majority  holding  in  action  for  injuries  to  plaintiff  by  defendant's 
runaway  team,  where  court  charged  that  statement  of  foreman,  testified 
to  by  witness,  could  not  be  considered  as  admission  of  liability,  defend- 
ant was  not  prejudiced  by  admission  of  answer  of  witness. 

Declaration  and  acts  of  agents.    Note,  131  Am.  St.  Rep.  331. 
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Introdiiction  of  evidence  waives  objection  to  denial  of  nonsuit. 

Approved  in  Philadelphia  Casnalty  Co.  v.  Fechheimer,  220  Fed.  407, 
exception  to  overruling  of  motion  for  judgment  at  close  of  plaintiffs' 
evidence  on  trial  of  action  to  court  is  waived  by  introduction  of  evi- 
dence in  defense;  Shields  v.  Johnson,  12  Idaho,  335,  85  Pac.  974,  defend- 
ant by  submitting  evidence  for  defense,  after  denial  of  motion  of  non- 
suit, waives  such  motion,  and  must  accept  verdict  of  jc^ry,  unless  he 
renews  motion  at  close  of  all  evidence;  Sagler  v.  Bye,  78  Ohio  St.  254, 
14  Ann.  Cas.  218,  85  N.  E.  41,  where,  after  overruling  of  motion  for 
directed  verdict,  defendant  introduces  evidence  and  does  not  renew  mo- 
tion at  close  of  all  evidence,  exception  is  waived;  Nashville  Ry.  etc.  Co. 
v.  Henderson,  118  Tenn.  286,  99  S.  W.  700,  where  defendant,  after  mo- 
tion for  peremptory  instruction  is  overruled,  introduces  evidence  and 
does  not  renew  motion  at  close  of  whole  case,  exception  is  waived ;  Bogk 
V.  Gassert,  149  U.  S.  23,  87  L.  Ed.  684,  13  Sup.  Ct.  740,  Atchison  etc. 
R.  R.  Co.  V.  Myers,  63  Fed.  796, 11  C.  C.  A.  439,  Union  Casualty  etc.  Co. 
V.  Schwerin,  80  Fed.  639,  26  C.  C.  A.  45,  and  Brown  v.  Southern  Pac.  Co., 
7  Utah,  292,  26  Pac.  580,  all  following  rule;  Manufacturers'  Ace.  etc. 
Co.  V.  Dorgan,  58  Fed.  949,  22  L.  R.  A.  628,  7  C.  C.  A.  581,  where  mo- 
tion to  strike  out  evidence  amounted  to  motion  to  nonsuit;  Jefferson  ▼. 
Burhans,  85  Fed.  927,  declining  to  review  denial  of  motion  to  dismiss  in 
absence  of  part  evidence. 

Denied  in  Carney  v.  Duniway,  35  Or.  1^,  57  Pac.  193,  under  Oregon 
practice. 

Waiver  of  exception  to  denial  of  application  to  take  case  from  jury 
by  subsequent  introduction  of  evidence.    Note,  14  Ann.  Cas.  224. 

General  exception  to  refusal  to  charge  series  is  bad  if  one  of  series  is 
objectionable. 

Approved  in  Liberty  Bell  Gold  Min.  Co.  v.  Smuggler-Union  Min.  Co., 
203  Fed.  808,  122  C.  C.  A.  113,  holding  assignments  of  error  in  action 
of  trespass  for  conversion  of  ore  from  mine  were  not  well  taken ;  Hudson 
V.  Charleston  etc.  R.  R.  Co.,  55  Fed.  259,  where,  though  so  invited,  coun- 
sel did  not  specially  indicate  any  of  twenty-nine  instructions  asked. 

Distinguished  in  Thom  v.  Pittard,  62  Fed.  237,  10  C.  C.  A.  352,  where 
exception  was  treated  by  neither  counsel  or  judge  as  single. 

Insurer  is  liable  for  loss  of  vessel  from  any  peril  of  lakes  not  expressly 
excluded. 

Approved  in  Richelieu  etc.  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  136 
U.  S.  429,  34  L.  Ed.  406,  10  Sup.  Ct.  940,  exception  of  losses  resulting 
from  unseaworthiness  is  warranty  against  unseaworthiness,  known  or 
unknown;  Ridge  v.  Norfolk  Southern  R.  Co.,  167  N.  C.  526,  83  S.  E.  770, 
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railroad  must  furnish  employee  on  train  made  up  of  box-cars  with  roofs 
80  constructed  as  to  enable  him  to  perform  duties  with  safety. 

Subsequent  unseaworthineM  allowed  to  continue  tbrongli  neglect  dis- 
charges from  liability  for  resulting  loss. 

Approved  in  New  York  &  P.  R.  S.  S.  Co.  v.  Aetna  Ins.  Co.,  204  Fed. 
258,  122  C.  C.  A.  523,  holding  it  was  not  such  negligence  as  to  relieve 
insurer  from  liability  for  vessel  to  leave  port  on  return  voyage  with  two 
of  propeller  blades  broken,  when  she  had  safely  navigated  fifteen^ays 
on  outward  voyage  in  same  condition,  and  loss  was  caused  by  stripping 
off  of  all  propeller  blades  by  some  unknown  agency;  New  York  &  P.  R. 
S.  S.  Co.  V.  Aetna  Ins.  Co.,  192  Fed.  214,  215,  holding  under  provisions 
of  marine  policy,  it  was  not  defense  to  liability  for  loss  due  to  break- 
ing of  propeller  blades  during  voyage  that  it  was  negligence  to  leave  port 
with  two  of  blades  then  broken,  where  negligence  was  not  shown  to  be 
that  of  owner  or  manager. 

Distinguished  in  Morse  v.  St.  Paul  Fire  etc.  Marine  Ins.  Co.,  122  Fed. 
749,  holding  underwriters  of  cargo,  unowned  by  owner  of  vessel,  liable, 
master  negligently  leaving  intermediate  port  in  unseaworthy  condition; 
Cleveland  etc.  Transit  Co.  v.  Insurance  Co.  of  North  America,  115  Fed. 
436,  finding  vessel  seaworthy  in  ordinary  sense,  not  deciding  effect 
upon  policy,  if  unseaworthy  at  execution  thereof. 

Insurer,  setting  up  master's  ne^^ect  as  defense,  bas  burden  of  proof. 

Approved  in  Richelieu  etc.  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  136 
U.  S.  424,  34  L.  Ed.  404,  10  Sup.  Ct.  938,  onus  shifts  where  ship  pro- 
ceeded in  fog,  against  law,  at  full  speed. 

Implied  warranty  of  seaworthiness  of  vessel  insured.    Note,   14 
£.  R.  C.  69. 

Implied  warranty  of  seaworthiness  in  time  policy.    Note,  14  E.  B.  0. 
125. 

124  T7.  8.  429-133^  31  L.  Ed.  490,  8  8up.  Ot.  654,  PORTEB  T.  BEABB. 

Payment,  under  protest,  must  have  been  necessary  to  obtain  goods  to 
warrant  recovery. 

Approved  in  Barney  v.  Rickard,  157  U.  S.  366,  89  L.  Ed.  735,  15 
Sup.  Ct.  648,  under  act  of  1845,  protest  made  after  deposit  of  gross  esti- 
mate and  receipt  of  goods  is  too  late;  Saltonstall  v.  Birtwell,  68  Fed.  974, 
14  C.  C.  A.  205,  where  importer  pays  gross  estimates,  protest  need  not 
be  made  till  liquidation;  dissenting  opinion  in  Saltonstall  v.  Birtwell, 
164  U.  S.  74,  41  L.  Ed.  855,  17  Sup.  Ct.  26,  majority  holding  protest 
made  within  ten  days  after  ascertainment  and  liquidation  of  duties, 
though  not  made  till  after  payment  by  importer,  is  sufficient,  Rev.  Stats., 
§§  2931,  3011,  to  give  right  of  action  to  recover  excess  of  duties;  Birt- 
well V.  Saltonstall,  63  Fed.  1009,  arguendo. 
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Distinguished  in  Erhardt  y.  Winter,  92  Fed.  919,  35  C.  C.  A.  84,  under 
facts. 

Statutory  provlflions  must  be  strictly  followed  to  recoyer  duties  paid 
under  protest. 

Approved  in  Haynes  v.  Brewster,  46  Fed.  474,  and  Birtwell  v.  Salton- 
stall,  63  Fed.  1004,  following  rule. 

124  U.   S.  434-436,   31  L.  Ed.  494,  8  8up.  Ot.  562,   WOBTHXNGTON  ▼. 
ABBOTT. 

Nail-rods  are  dutiable  under  section  2604,  as  "rolled  iron  not  otberwise 
provided  for." 

Approved  in  Milne  v.  United  States,  115  Fed.  412,  holding  ** bar-iron'' 
dutiable  under  proviso  providing  for  ''iron  bars";  United  States  v. 
Field,  71  Fed.  514,  18  C.  C.  A.  225,  Toumay  velvet  carpets  are  dutiable 
as  specifically  provided,  not  as  manufactures  of  wool;  Grace  v.  Collector 
of  Customs,  79  Fed.  319,  24  C.  C.  A.  606,  empty  pint  wine  bottles,  known 
as  ''hock  bottles,"  are  not  dutiable  as  vials. 

Commercial  understanding  of  descriptions  of  articles  governs. 
Approved  in  Robertson  v.  Salomon,  130  U.  S.  415,  32  L.  Ed.  996,  9 
Sup.  Ct.  560,  following  rule;  Toplitz  v.  Hedden,  146  U.  S.  257,  36  L.  Ed. 
963,  13  Sup.  Ct.  72,  admitting  evidence  of  nonexistence  in  commerce  of 
term  "bonnets  for  men";  Cadwalader  v.  Zeh,  151  U.  S.  176,  88  L.  Ed. 
118,  14  Sup.  Ct.  290,  commercial  meaning,  if  existing  at  time  of  act's 
passage,  prevails;  In  re  Claflin  Co.,  52  Fed.  123,  2  C.  C.  A.  647,  hem- 
stitched cotton  handkerchiefs,  so  known  to  trade,  are  not  hemmed  hand- 
kerchiefs; Field  v.  United  States,  73  Fed.  809,  20  C.  C.  A.  19,  classifying 
muslin  with  embroidered  trimming,  known  to  trade  as  "white-frilled 
musUn." 

124  U.  8.  437-444,  31 1*.  Ed.  492,  8  Sup.  Ot.  556,  BEABD  ▼.  POBTEB. 

Under  act  of  1874,  government  cannot  reopen  settlement  of  duties  after 
year  has  elapsed. 

Approved  in  Gulbenkian  v.  Stranahan,  158  Fed.  838,  holding  act  of 
1874,  providing  that  liquidation  and  settlement  of  duties  shall  become 
final  after  expiration  of  one  year  in  absence  of  protest,  does  not  apply 
where  protest  has  been  filed,  even  though  it  has  been  sustained  and  is 
no  longer  pending;  United  States  v.  Mexican  International  R.  Co.,  151 
Fed.  547,  81  C.  C.  A.  61,  holding  international  railroad  was  importer, 
and  customs  collector  could  reliquidate  entry  and  assess  increased  duties, 
and  it  was  error  to  direct  verdict  for  company;  Cassel  v.  United  States, 
146  Fed.  147,  under  Comp.  Stats.  1901,  p.  1986,  relating  to  reliquidation 
of  entry,  presence  of  protest  relating  to  portion  of  importation  does  not 
give  collector  right  to  reliquidate  as  to  portion  of  importation  does  not 
apply ;  Louisville  Pillow  Co.  v.  United  States,  144  Fed.  388,  75  C.  C.  A. 
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324,  under  Comp.  Stats.  1901,  p.  1986,  within  one  year  after  entry,  duties 
may  be  reliquidated  at  higher  rate,  though  they  have  been  paid  and 
goods  withdrawn  for  consumption. 

124  U.  8.  444-458,  ^lli.  Ed.  479,  8  Sup.  Ot  577,  WESTEBN  UNION  TEL, 
CO.  ▼.  HALL. 

Loss  of  profits  Is  element  of  damages  where  they  would  haye  resulted 
directly  from  perf omuuice. 

Approved  in  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co.,  190  U.  S. 
544,  47  ti.  Ed.  1173,  23  Sup.  Ct.  755,  holding  mere  notice  to  seller  of 
probable  expense  incurred  by  vendee  insufficient  to  hold  seller  answer- 
able for  special  damage;  In  re  Saxton  Furnace  Co.,  142  Fed.  296,  allow- 
ing profits  to  be  claimed  against  bankrupt's  estate  where  vendee  repu- 
diated contract  for  purchase  of  machinery  on  becoming  bankrupt;  Lake 
Drummond  Canal  etc.  Co.  v.  West  End  Trust  etc.  Co.,  142  Fed.  44,  7? 
C.  C.  A.  227,  applying  rule  in  action  on  contract  to  construct  canal 
whereby  contractor  agreed  to  hold  canal  company  harmless  from  all 
claims  on  account  of  contract;  Iron  City  Toolworks  v.  Weliseh,  128  Fed. 
696,  63  C.  C.  A.  245,  excluding  **loss  of  profits"  failing  to  deliver  pat- 
ented picks  for  sale  to  Alaska  miners;  Cain  v.  Yollmer,  19  Idaho,  168, 
S2  L.  R.  A.  (N.  S.)  88,  112  Pac.  688,  in  action  for  injury  to  jockey  at 
horse-race,  damages  claimed  by  master  on  account  of  such  injury  are  toa 
I'emote,  speculative,  contingent  and  uncertain  to  be  estimated,  and  can- 
not be  recovered;  Western  Union  Tel.  Co.  v.  Lehman  &  Bro.,  106  Md. 
330,  14  Ann.  Gas.  786,  67  Atl.  244,  in  action  for  failure  to  deliver  nisrht 
message  instructing  cattle  sellers  to  ship  four  to  six  carloads  of  cattle^ 
evidence  was  too  speculative  to  sustain  recovery  of  five  dollars  per  head 
for  cattle  that  could  have  been  loaded  in  six  cars  as  profits  plaintiff  lost 
by  defendant's  default;  Kerns  &  Lorton  v.  Western  Union  Tel.  Co.,  174 
Mo.  App.  438,  439,  160  S.  W.  557,  in  action  against  telegraph  company 
for  delay  of  telegram  to  buy  potatoes,  where  message  itself  shows  pota- 
toes were  bought  for  resale  and  at  what  price,  loss  of  profits  was  suffi- 
ciently certain  to  afford  proper  measure  of  damages ;  Hagan  v.  Nashville 
Trust  Co.,  124  Tenn.  100,  136  S.  W.  995,  that  damages  of  broker,  suinsr 
for  breach  of  contract,  were  speculative  when  he  sued  did  not  preclude 
recovery  where  they  were  ascertained  before  trial  by  expiration  of  his 
term  of  employment;  Lansten  Monotype  Mach.  Co.  v.  Times-Dispatch 
Co.,  115  Va.  808,  80  S.  E.  739,  under  a,^reement  for  sale  of  monotype 
machines,  wherein  defendant  covenanted  to  use  machines  until  certain 
date,  and  no  other  machine,  plaintiff  is  not  entitled  to  damages,  due  to 
almost  immediate  rejection  of  machine,  to  his  business  on  account  of 
disrepute  act  might  bring  to  his  machines;  Beatty  Lumber  Co.  v.  West- 
em  Union  Tel.  Co.,  52  W.  Va.  415,  44  S.  E.  311,  denying  substantial 
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damages  failing  to  deliver  message  offering  to  sell  lumber  at  certain 
price;  Postal  Telegraph  Cable  Co.  y.  Barwise,  11  Colo.  App.  332,  336,  53 
Pac.  253,  254,  damages  must  be  reasonable  and  direct  result  of  delay 
in  transmitting  message;  Illinois  Cent.  R.  Co.  y.  Davidson,  76  Fed.  522, 
22  C.  C.  A.  306,  arguendo. 

Distinguished  in  Howard  v.  Stillwell  etc.  Mfg.  Co.,  139  U.  S.  206.  85 
L.  Ed.  150, 11  Sup.  Ct.  503,  loss  of  anticipated  profits  in  milling  grain 
cannot  be  recovered  for  delay,  in  providing  machinery;  Cincinnati  Gas 
Co.  v.  •Western  Siemens  Co.,  152  U.  S.  206,  88  L.  Ed.  418,  14  Sup.  Ct. 
526,  where  plaintiff  failed  to  prove  that  he  could  have  effected  sale; 
Western  Union  Tel.  Co.  v.  Coggin,  68  Fed.  140,  15  C.  C.  A.  231,  where 
it  was  not  shown  that  recipient  would  have  understood  message  and 
acted  thereon. 

Loss  of  profits  as  element  of  damages  recoverable  for  delay  in  de- 
livery of  telegram.    Note,  Ann.  Gaa.  1914A,  1299. 

Lost  profits  of  contract  as  damages.    Note,  58  L.  R.  A.  94,  95. 

Difference  between  contract  and  market  price  at  time  of  breacb  of  con- 
tract of  sale  measures  damages. 

Approved  in  Davis  v.  Mobile  &  0.  R.  Co.,  194  Fed.  376,  114  C.  C.  A. 
8,  holding  only  person  damaged  by  excessive  rate  of  carrier  is  person 
paying  rate,  and  complaint  by  shipper  alleging  that  business  has  been 
injured  by  charge  of  excessive  rate,  in  that  price  and  value  of  lumber 
shipped  was  reduced  to  extent  of  excess  of  rate,  without  ailing  that  he 
paid  freight  on  shipment^  was  demurrable ;  The  Berengere,  155  Fed.  440, 
measure  of  damages  recoverable  from  vessel  for  damage  to  cargo  of 
steel  through  its  fault  is  difference  between  market  value  of  cargo  at 
port  of  delivery  and  value  if  it  had  been  delivered  in  good  condition; 
Veitch  V.  Western  Union  Tel.  Co.,  6  Ala.  App.  335,  59  South.  354,  where 
by  failure  of  telegraph  company  to  promptly  transmit  and  deliver  mes- 
sage sender  lost  opportunity  to  close  contract  of  purchase,  damages  re- 
coverable are  difference  between  contract  price  and  higher  price  he  was 
compelled  to  pay  to  obtain  similar  contract;  Western  Union  Tel.  Co.  v. 
Askew,  92  Ark.  136,  122  S.  W.  108,  measure  of  plaintiff's  damages  for 
telegraph  company's  error  in  telegram  accepting  offer  for  hay  was 
difference  between  price  of  hay  purchased  and  value  at  time  it  should 
have  been  delivered;  Hanson  &  Parker  y.  Wittenberg,  205  Mass.  329, 
91  N.  E.  385,  where  plaintiff  purchased  coal  to  be  delivered  on  shipboard 
and  transported  at  its  expense,  and  defendants  delivered  inferior  coal, 
plaintiff  could  recover  difference  between  purchase  price  and  market 
price  at  plaintiff's  place  of  business  and  expenses  incurred  in  trans- 
portation; Smith  v.  Western  Union  Tel.  Co.,  80  Neb.  398,  114  N.  W. 
289,  in  action  for  negligent  delay  in  sending  cipher  message  accepting 
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offer  for  purchase  of  grain  and  market  fell,  entailing  loss  of  five  hun- 
dred and  fifty  dollars,  plaintiff  could  recover  this  amount  as  damages 
where  company,  transmitting  lai^e  number  of  telegrams,  knew  character 
of  plaintiff's  business;  Penn  v.  Western  Union  Telegraph  Co.,  159  N.  C. 
314,  41  L.  R.  A.  (N.  S.)  223,  75  S.  E.  20,  damages  recoverable  for  negli- 
gent delay  in  delivering  death  message  are  those  naturally  resulting  from 
wrong;  Brooks  v.  Western  Union  Tel.  Co.,  26  Utah,  165,  72  Pac.  501, 
holding  judgment  for  damages  equal  to  difference  between  contract  price 
and  price  actually  sold  for  erroneous,  no  evidence  such  price  highest 
obtainable. 

Damages  beyond  tliat  amount  are  lecoTerable  only  when  special  drcmn- 
stances  are  contemplated  by  parties. 

Approved  in  Choctaw  etc.  R.  R.  Co.  v.  Rolfe,  76  Ark.  224, '88  S.  W. 
871,  where  log  shipper  showed  them  to  railroad  manager  and  explained 
method  of  loading,  and  latter  agreed  to  furnish  cars,  shipper  may  re- 
cover expenses  of  keeping  teams  for  failure  to  furnish  cars;  McQuilkin 
V.  Postal  Telegraph  Cable  Co.,  27  Cal.  App.  702,  151  Pac.  22,  where 
plaintiff,  as  agent,  submitted  bid  for  fireproof  furniture  to  university 
regents  and  telegram  sent  by  principal  to  reduce  bid  was  not  delivered 
until  after  the  bids  were  opened  and  contract  awarded  to  competitor  in 
action  by  agent  for  commission,  damages  claimed  were  too  remote,  since 
reduced  bid  might  have  been  rejected;  Washington  etc.  R.  R.  Co.  v. 
American  Car  Co.,  5  App.  D.  C.  542,  in  action  on  contract  whereby  man- 
ufacturing company  agrees  to  furnish  certain  number  of  cars  to  street- 
car company  by  certain  time,  estimated  probable  receipts  and  profits  of 
railroad  company  are  too  speculative  and  uncertain  to  be  recovered  as 
damages;  Williams  v.  Western  Union  Tel.  Co.,  136  N.  C.  84,  48  S.  E. 
560,  denying  damages  for  erroneous  transmissions  of  message  directing 
addressee  to  have  certain  doctor  meet  sender  at  another  city  on  certain 
day;  Western  Union  Tel.  Co.  v.  Foy,  32  Okl.  806,  49  L.  R.  A.  (N.  S.) 
348,  124  Pac.  307,  3  N.  C.  C.  A.  374,  in  action  for  damages  for  failure 
of  telegraph  company  to  deliver  death  messages,  plaintiff  cannot  recover 
for  mental  anguish,  nor  from  physical  illness  resulting  from  shock  sus- 
tained from  not  being  able  to  attend  funeral  of  relative;  Choctaw  etc. 
R.  R.  Co.  V.  Jacobs,  15  Okl.  500,  82  Pac.  504,  denying  recovery  of  antici- 
pated profiits  for  delay  by  carrier  in  delivering  freight ;  Tootle  v.  Kent, 
12  Okl.  692,  73  Pac.  315,  permitting  recovery  of  profits  as  damages  to 
merchant  by  fraudulent  chattel  mortgage  resulting  in  closing  of  store; 
Chisholm  etc.  Mfg.  Co.  v.  U.  S.  Canopy  Co.,  Ill  Tenn.  211,  77  S.  W. 
1064,  allowing  profits  as  damages  for  breach  of  contract  for  manufac- 
ture and  delivery  of  patented  brackets ;  Wilcox  v.  Richmond  etc.  R.  Co., 
52  Fed.  266,  17  L.  R.  A.  806,  3  C.  C.  A.  73,  damages  for  delay  of  special 
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train  do  not  include  mental  suffering;  Lynch  v.  Wright,  94  Fed.  704, 
damages  for  breach  of  contract  to  sell  include  loss  on  proposed  resale 
only  when  defendant  is  aware  of  latter;  Slaughter  v.  Denmead,  88  Va. 

1022,  14  S.  E.  834,  refusing  market  value  of  wood  which  railroad  neg- 
lected to  ship  and  freshet  washed  away;  dissenting  opinion  in  Namquit 
Worsted  Co.  v.  Whitman,  221  Fed.  51, 136  C.  C.  A.  575,  majority  holding 
in  action  by  selling  agent  of  certain  mill  company  for  sale  of  white 
worsted  yam,  plaintiff  could  recover  as  damages  difference  between  cost 
of  manufacture  to  mills  of  yarn  spun  and  contract  price  of  that  article. 

Telegnidi  company  having  notice  of  necessity  for  prompt  delivery  is 
liable  for  loss  rwnlting  from  f  allnre. 

Approved  in  Whitehill  v.  Western  Union  Tel.  Co.,  136  Fed.  502,  where 
telegraph  failed  to  promptly  transmit  telegram  sent  for  benefit  of  third 
person,  latter  bound  by  condition  that  company  not  liable  for  damages 
where  written  claim  for  damages  not  filed  within  sixty  days;  Bennett 
V.  Western  Union  Tel.  Co.,  129  Iowa,  609, 106  N.  W.  14,  negligent  delay 
in  delivering  message  containing  mere  request  as  to  price  of  land  does 
not  authorize  recovery  by  recipient  of  damages  for  loss  of  sale ;  Western 
Union  Tel.  Co.  v.  Adams  Mach.  Co.,  92  Miss.  856,  47  South.  412,  tele- 
graph company  failing  to  deliver  message  was  not  liable  to  manufac- 
turer for  profits  that  would  have  been  made  if  contract  had  been  closed, 
where  he  only  lost  opportunity  to  make  proposed  contract ;  Thomason  v. 
Hackney  »  Moale  Co.,  159  N.  C.  302,  47  L.  R.  A.  (N.  S.)  1120,  74  S.  E. 

1023,  where  plaintiff's  sister  left  films  with  defendant  for  development 
and  making  of  photographs  from  them,  without  stating  that  she  was 
acting  for  plaintiff,  but  said  they  were  pictures  of  her  sister's  dead  child 
and  there  were  no  other  films  of  her,  plaintiff  cannot  recover  for  men- 
tal anguish  for  their  loss;  Clark  Mfg.  Co.  v.  Western  Union  Tel.  Co., 
152  N.  C.  159,  27  L.  B.  A.  (N.  8.)  64S,  67  S.  E.  330,  telegraph  company, 
not  having  been  informed  of  special  damage  from  delay,  was  not  liable 
for  profits  and  interests  lost  by  plaintiff's  failure  to  consummate  sale, 
but  for  nominal  damages  only;  Primrose  v.  Western  Union  Tel.  Co.,  154 
U.  S.  29,  SB  L.  Ed.  894, 14  Sup.  Ct.  1106,  Western  Union  Tel.  Co.  v.  Way, 
83  Ala.  565,  4  South.  854,  Cannon  v.  Western  Union  Tel.  Co.,  100  N.  C. 
307,  6  Am.  St.  Bep.  595,  6  S.  E.  734,  and  Western  Union  Tel.  Co.  v. 
Wilson,  32  Fla.  533,  S7  Am.  St.  Bep.  ISO,  22  L.  B.  A.  487,  14  South.  3, 
where  message  is  in  cipher  or  otherwise  unintelligible,  nominal  damages 
only  lie ;  The  Caledonia,  43  Fed.  686,  ship  owner,  knowing  cattle  carried 
are  to  be  sold  at  earliest  moment,  is  liable  for  delay  due  to  unseaworth- 
iness; Bierhaus  v.  Western  Union  Tel.  Co.,  8  Ind.  App.  251,  34  N.  E. 
583,  when  message  shows  that  it  relates  to  legal  transaction  of  value 
actual  damages  are  recoverable;  Western  Union  Tel.  Co.  v.  Henley,  23 
Ind.  App.  14,  54  N.  E.  779,  message  notifying  recipient  of  sender's  pro- 
posed arrival  does  not  disclose  necessity  of  immediate  transmission; 
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Maryland  Ice  Co.  v.  Arctic  Ice-Mach.  Co.,  79  Md.  107,  29  Atl.  71,  allow- 
ing actual  rental  value  to  purchaser  of  ice  machine  for  delay  in  delivery 
during  ice  famine;  Melson  v.  Western  Union  Tel.  Co.,  72  Mo.  App.  115, 
allowing  cost  only  where  telegram  does  not  disclose  nature  of  business 
concerned ;  Hughes  v.  Western  Union  Tel.  Co.,  79  Mo.  App.  138,  statute 
giving  recipient  action  does  not  alter  rule  as  to  measure  of  damages; 
Hughes  V.  Western  Union  Tel.  Co.,  114  N.  C.  75,  41  Am.  St.  Rep.  788, 
19  S.  E.  100,  allowing  cost  only  of  erroneous  telegram  which  caused  sale 
at  market  price,  though  market  afterward  advanced;  dissenting  opinion 
in  Western  Union  Tel.  Co.  v.  Lewis,  203  Fed.  835,  49  L.  R.  A.  (N.  S.) 
927,  122  C.  C.  A.  150,  majority  holding  that  where  defendant's  failure 
to  deliver  telegram  containing  offer  to  purchase  large  tract  of  land 
probably  resulted  in  plaintiff's  failure  to  get  land,  which  he  intended  to 
buy  as  speculation,  damages  were  purely  speculative  and  not  recover- 
able. 

Duty  as  to  cipher  and  unintelligible  telegrams.  Note,  43  L.  R.  A. 
(N.  S.)  510. 

Measure  of  damages  for  nondelivery  of  message  directing  sale  or  pur- 
chase of  stocks,  stated. 

Approved  in  Western  Union  Tel.  Co.  v.  Nye  etc.  Grain  Co.,  70  Neb. 
256,  97  N.  W.  307,  determining  damages  for  delay  in  delivery  of  mes- 
sage resulting  in  loss  of  sale  of  corn  at  price  above  market ;  Pearsall  v. 
Western  Union  Tel.  Co.,  124  N.  Y.  267,  21  Am-  St.  Rep.  666,  26  N.  E. 
536,  where  direction  to  purchase  was  distinct  and  telegram  misdirected. 

Distinguished  in  Tyler  v.  Western  Union  Tel.  Co.,  54  Fed.  636,  Con- 
nell  V.  Western  Union  Tel.  Co.,  116  Mo.  48,  88  Am.  St.  Rep.  584,  20 
L.  R.  A.  177,  22  S.  W.  349,  and  Newman  v.  Western  Union  Tel.  Co.,  54 
Mo.  App.  446,  sender  of  telegram  cannot  recover  for  mental  suffering 
caused  by  delay. 

What  are  proper  elements  of  damage  in  actions  against  telegraph 
companies  for  failure  to  send  or  to  deliver  messages.  Note,  10 
Am.  St.  Rep.  779. 

Elements  of  damages  recoverable  from  telegraph  companies  for 
failure  to  transmit  and  deliver  messages.  Note,  117  Am.  St.  Rep. 
289,  290,  295,  800. 

Measure  of  damages  recoverable  from  telegraph  company  for  fail- 
ure to  deliver  telegram  ordering  goods  for  resale.  Note,  14  Ann. 
Gas.  741. 

Where  no  actual  damage  is  shown,  only  cost  of  delayed  message  is 
recoverable. 

Approved  in  H.  B.  Williams  v.  Western  Union  Tel.  Co.,  203  Fed.  143, 
telegraph  company  is  not  common  carrier,  and  is  entitled  to  stipulate 
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for  limitation  of  its  liability  in  case  of  mistakes  in  transmission  of  un- 
repeated  messages  to  amount  eqnal  to  tolls;  Fererro  v.  Western  Union 
Tel.  Co.,  9  App.  D.  C.  471,  474,  85  L.  R.  A.  548,  in  action  in  tort,  founded 
on  contract,  for  negligent  transmission  of  telegram,  measure  of  dam- 
ages, in  absence  of  wanton  disregard  of  another's  right  is  same  as  if 
action  were  for  breach  of  contract ;  Richmond  Hosiery  Mills  v.  Western 
Union  Tel.  Co.,  123  6a.  223,  51  S.  E.  294,  applying  rule  where  mistake 
made  in  transmitting  message  containing  proposal  to  '  sell  goods ; 
Wheelock  v.  Postal  Telegraph  Cable  Co.,  197  Mass.  126,  14  Ann.  Gas. 
188,  83  N.  E.  315,  where  plaintiff  sent  cipher  message  instructing  agent 
to  buy  wool,  and  failed  to  order  message  repeated,  fact  that  clerks  and 
manager  had  been  informed  that  delay  in  sending  plaintiff's  messages 
would  cause  financial  loss  did  not  charge  telegraph  company  with  such 
knowledge  that  loss  would  be  within  contemplation  of  parties;  Jbhnson 
V,  Western  Union  Tel.  Co.,  79  Miss.  61,  29  South,  787,  89  Am.  St.  Rep. 
585,  denying  recovery  ''loss  of  profits"  on  ground  opportunity  to  make 
contract  lost  by  failure  to  deliver  telegram;  Helms  v.  Western  Union 
Tel.  Co.,  143  N.  0.  390,  118  Am.  St.  Rep.  811,  10  Aim.  CaA.  64S,  8 
L.  R.  A.  (N.  S.)  249,  55  S.  E.  832,  person  not  mentioned  in  telegram 
cannot  recover  substantial  damages  for  mental  anguish  caused  by  de- 
lay in  delivery,  but.  only  price  paid  for  transmission;  Wheelwright  v. 
Walsh,  44  Fed.  381,  where  delay  of  shipment  necessitated  purchase  of 
other  lumber  at  higher  price  which  did  not  fall  again;  Cahn  v.  West- 
em  Union  Tel.  Co.,  48  Fed.  813,  814,  1  C.  C.  A.  107  (aflfirming  46  Fed. 
42),  where  plaintiff  wired  broker  to  go  short  of  market;  Western  Union 
Tel.  Co.  V.  Fellner,  58  Ark.  32,  41  Am.  St.  Rep.  8S,  22  S.  W.  917,  where 
no  purchase  was  subsequently  made ;  Brewster  v.  Western  Union  Tel.  Co., 
65  Ark.  540,  543,  47  S.  W.  561,  562,  where  proof  failed  to  show  existence 
of  cattle  of  required  grade  ordered;  Telegraph  Co.  v.  Crall,  39  Kan. 
581,  18  Pac.  720,  damages  for  failure  to  run  horse  owing  to  inaccurate 
message  are  too  remote;  Smitha  v.  Gentry,  20  Ky.  Law  Rep.  171,  42 
L.  R.  A.  304,  45  S.  W.  516,  where  one  intercepting  telephone  message 
made  arrest  and  secured  reward,  intended  recipient  of  message  cannot 
recover;  Primrose  v.  Western  Union  Tel.  Co.,  154  U.  S.  16,  88  L.  Ed. 
890, 14  Sup.  Ct.  1101,  arguendo. 

Distinguished  in  Hays  v.  Western  Union  Tel.  Co.,  70  S.  C.  19,  106 
Am.  St.  Rep.  7S1,  16  L.  R.  A.  31,  48  S.  E.  609,  where  because  of  error 
in  tel^ram  made  buyer  pays  more  than  intended  price,  damages  are 
difference  between  price  paid  and  price  stated  in  message;  Garrett  v. 
Western  Union  Tel.  Co.,  83  Iowa,  264,  49  N.  W.  90,  damages  are  not 
speculative  where  sender  of  message  acts  upon  absence  of  reply  to  his 
loss. 

Telegraph  company  is  liable  for  actual  loss  resulting  from  erroneous 
traoamlsdoii. 
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Approved  in  Pegram  v.  Western  Union  Tel.  Co.,  100  N.  C.  36,  6  Am. 
St.  Rep.  564,  6  S.  E.  773,  telegraph  company  is  liable  to  sender  for  his 
own,  but  not  receiver 's,  damages ;  Brown  v.  Western  Union  Tel.  Co.,  Ill 
N.  C.  191,  S2  Am.  St.  Rep.  796,  16  S.  E.  180,  degree  of  negligence  does 
not  alter  rule. 

124  n.  S.  469-464,  31  L.  Ed.  514,  8  Sup.  Ot.  582,  KINa-BBIDaE  CO  ▼.. 
OTOE  COUNTY, 

Nebraska  statute  against  registered  comity  demand  rmis  from  collec- 
tion, or  reasonable  time  for  collection,  of  fmids. 

Approved  in  Apache  Co.  v.  Barth,  6  Ariz.  28,  53  Pac.  191,  limitations 
do  not  run  against  county  warrant  until  there  is  fund  in  treasury  from 
which  to  pay  it;  McDermott  v.  Alger,  186  Mich.  281,  152  N.  W.  992, 
statute  of  limitations  does  not  begin  to  run  against  warrant  issued 
against  particular  fund  until  fund  is  sufficient  to  pay  warrant,  unless 
holder  has  some  remedy  he  may  pursue  before  that  time;  Burleigh 
County  V.  Kidder  County,  20  N.  D.  36,  125  N.  W.  1066,  county  cannot 
plead  limitation  to  action  against  it  to  enforce  obligation  payable  from 
particular  fund  without  showing  that  it  has  provided  such  fund ;  Board 
Co.  Commrs.  of  Greer  Co.  v.  Clarke,  12  Okl.  216,  70  Pac.  212,  determin- 
ing liability  of  Greer  County,  Oklahoma,  for  bonds  issued  by  Greer 
county  while  its  territory  was  part  of  Texas;  New  Orleans  v.  Warner, 
175  U.  S.  128,  44  L.  Ed.  102,  20  Sup.  Ct.  48,  city  cannot  plead  limitation 
to  action  for  fund  to  be  raised  by  drainage  assessment;  Robertson  v. 
Blaine  County,  90  Fed.  72,  47  L.  R.  A.  459,  32  C.  C.  A.  512,  where 
county  obligation  was  payable  out  of  special  fund ;  City  of  New  Orleans 
V.  Fisher,  91  Fed.  584,  34  C.  C.  A.  15,  city  cannot  plead  limitation  to 
action  by  school  board  for  taxes ;  Forbes  v.  Grand  County,  23  Colo.  349, 
47  Pac.  390,  where  warrants  were  payable  out  of  moneys  in  treasury 
unappropriated;  Gasquet  v.  Directors  of  City  Schools,  45  La.  Ann.  343, 
12  South.  507,  where  certificates  were  payable  only  out  of  special  fund; 
Rollins  V.  Chaffee  County,  34  Fed.  92,  arguendo. 

124  U.  S.  465-483,  31  L.  Ed.  508,  8  Sup.  Ct.  564,  SBQTH  ▼.  AltABAMA. 

Commerce  power  is  paramount  to  all  legislative  power  reserved  by 
States. 

Approved  in  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  47,  54,  55, 
38  L.  R.  A.  (N.  S.)  44,  1  N.  C.  C.  A.  882,  887,  888,  56  L.  Ed.  346,  848, 
32  Sup.  Ct.  169,  holding  Federal  Employers'  Liability  Act  valid;  Kelley 
v.  Great  Northern  Ry.  Co.,  152  Fed.  218,  Snead  v.  Central  of  Georgia 
Ry.  Co.,  151  Fed.  623,  and  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  526, 
all  upholding  Federal  Employers'  Liability  Act  of  June  11,  1906; 
United  States  v.  McCuilagh,  221  Fed.  295,  holding  act  of  Congress  to 
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protect  migratory  birds  not  within  commerce  power,  and  void;  Texas  & 
P.  Ry.  Co.  V.  United  States,  205  Fed.  383,  holding  Interstate  Commerce 
Commission  can  correct  discrimination,  brought  about  by  State  action 
reducing  intrastate  rates,  by  requiring  equalization  of  rates  between 
two  localities ;  Louisville  &  N.  R.  Co.  v.  Hughes,  201  Fed.  736,  737,  750, 
holding  Ohio  Safety  Appliance  Act  was  superseded  by  Federal  act  on 
same  subject  as  applied  to  railroad  whose  engines  entered  State  from 
Kentucky  to  terminal  in  Cincinnati;  Shawnee  Milling  Co.  v.  Temple, 
179  Fed.  522,  national  pure  food  law  prohibiting  transportation  in  inter- 
state commerce  of  flour  bleached  by  use  of  nitrogen  peroxide  is  valid; 
St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  98  Ark.  254,  135  S.  W.  880,  holding 
Federal  Employers'  Liability  Act  does  not  conflict  with,  so  as  to  super- 
sede, State  statute  providing  that  cause  of  action  for  personal  injuries 
shall  survive  in  favor  of  personal  representative  of  injured  party; 
Smith  V.  Industrial  Accident  Commission,  26  Cal.  App.  567,  147  Pac. 
603,  Federal  Employers'  Liability  Act  fixing  responsibility  of  interstate 
carriers  to  employees  for  negligence  is  exclusive  of  State  legislation, 
and  employee  engaged  in  interstate  commerce  cannot  recover  under 
State  Workmen's  Compensation  Act  for  injury  in  his  employment,  not 
caused  by  negligence  of  carrier  or  its  employees ;  Charleston  etc.  Ry.  Co. 
v.  Anchors,  10  Ga.  App.  326,  73  S.  E.  553,  holding  Federal  Employers' 
Liability  Act  did  not  apply  to  action  for  injury  to  foreman  of  gang  of 
track  hands  received  while  working  6n  track  used  for  interstate  and 
intrastate  trains;  Staley  v.  Illinois  Central  R.  R.  Co.,  268  HI.  360, 
L.  B.  A.  1916A,  450,  109  N.  E.  344,  holding  Workmen's  Compensation 
Act  does  not  apply  to  railroad  employee  injured  while  engaged  in  inter- 
state commerce  as  Federal  Employers'  Liability  Act  supersedes  it ;  Pitts- 
burgh etc.  Ry.  Co.  v.  State,  180  Ind.  250,  L.  R.  A.  1915D,  458,  102  N.  E. 
27,  act  prohibiting  use  of  cabooses  less  than  twenty-four  feet  in  length 
or  not  equipped  with  two  four-wheeled  trucks  is  valid,  and  not  super- 
seded by  Federal  laws;  Illinois  Cent.  R.  Co.  v.  Doherty's  Admr.,  153 
Ky.  372,  47  L,  R.  A,  (N.  S.)  31,  155  S.  W.  1122,  right  of  action  for 
wrongful  death  of  railroad  employee  engaged  in  interstate  commerce 
given  by  Federal  Employers'  Liability  Act  is  exclusive,  and  supersedes 
all  former  rights  of  action  given  by  State  statutes;  Sells  v.  Atchison 
etc.  Ry.  Co.,  266  Mo.  183,  181  S.  W.  113,  in  action  for  death  of  track- 
walker, in  interstate  commerce,  judgment  for  wife,  basing  her  right  on 
State  statute,  must  be  reversed  and  case  dismissed,  since  action  was 
within  Federal  Employers*  Liability  Act;  Thompson  v.  Wabash  Ry. 
Co.,  262  Mo.  485,  171  S.  W.  369,  fireman  on  locomotive  drawing  train  of 
empty  cars  from  one  State  to  another  is  engaged  in  interstate  com- 
merce, and  action  for  his  death  must  be  maintained  under  Federal  Em- 
ployers' Liability  Act;  State  v.  Missouri  Pac.  Ry.  Co.,  212  Mo.  681,  lH 
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S.  W.  505,  laws  of  1907,  regulating  hours  of  service  of  telegraph 
operators  and  train-dispatchers,  in  so  far  as  it  applies  to  interstate 
traffic,  is  void;  Rich  v.  St.  Louis  etc.  R.  Co.,  166  Mo.  App.  389,  148 
S.  W.  1014,  holding  Federal  Employers'  liahility  Act  supersedes  law 
of  State  in  so  far  as  latter  covets  same  field,  and  action  for  death  of 
railroad  employee  engaged  in  interstate  commerce  must  he  brought  by 
personal  representative;  State  v.  Harper,  48  Mont.  461,  Ann.  Oaa. 
1915D,  1017,  51  L.  R.  A.  (N.  S.)  167,  138  Pac.  497,  State  could  not  pro- 
hibit transportation  of  women  into  State  for  immoral  purposes,  and 
punish  as  felony  person  aiding  in  such  transportation.  Congress  having 
acted  by  passage  of  Mann  Act;  Melzner  v.  Northern  Pac.  Ry.  Co.,  46 
Mont.  285,  127  Pac.  1003,  Federal  Employers'  Liability  Act  superseded 
State  statutes,  and  administrator  could  not  recover  for  death  of  employee 
in  interstate  commerce  without  alleging  existence  of  beneficiaries  named 
in  statute;  Winfield  v.  New  York  Cent.  etc.  R.  R.  Co.,  216  N.  Y.  287, 110 
N.  E.  617,  10  N.  C.  C.  A.  918,  921,  Federal  Employers'  Liability  Act 
does  not  prevent  recovery  under  workmen's  compensation  law  by  rail- 
road employee  injured  while  tamping  ties  in  emplo3nnent  of  railroad 
engaged  in  interstate  commerce;  Missouri  etc.  Ry.  Co.  v.  Lenahan,  39 
OkL  289,  135  Pac.  385,  holding  widow  of  deceased  railway  employee 
in  interstate  commerce  cannot  bring  action  for  damages,  since  Federal 
Employers'  Liability  Act  gives  right  of  action  to  personal  representa- 
tive; St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  594,  130  Pac.  1092, 
on  account  of  act  of  Congress  of  June  29,  1906,  provision  of 
State  Constitution  applies  only  to  intrastate  shipments,  and  stip- 
ulation for  notice  as  condition  precedent  to  liability  in  bill  of  lad- 
ing in  interstate  shipment  is  valid;  Southern  Ry.  Co.  ▼.  Howard,  1 
Tenn.  Civ.  609,  in  action  by  employee  for  personal  injuries  received 
while  engaged  in  interstate  traffic,  Federal  Employers'  Liability  Act  is 
exclusive  measure  of  liability;  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn. 
575,  133  S.  W.  1016,  person  is  not  liable  for  prosecution  for  violation  of 
act  penalizing  sale  of  liquor  within  four  miles  of  schoolhouse,  wliere  act 
closing  contract  of  sale  of  liquor  ordered  by  mail  from  without  State  is 
delivery  of  liquor  to  common  carrier;  McDermott  v.  State,  143  Wis.  33, 
21  Ann.  Gaa.  1315,  126  N.  W.  891,  holding  State  law  forbidding  sale  of 
mixtures  of  S3rrups  not  so  labeled  as  to  prevent  consumers  from  being 
misled  is  not  invalid  as  conflicting  with  Federal  pure  food  law ;  People 
V.  Rock  Island  etc.  Ry.  Co.,  71  Fed.  755,  mandamus  to  compel  interstate 
railroad  to  run  trains  under  State  law  presents  Federal  question;  Gat- 
ton  V.  Chicago  etc.  Ry.  Co.,  95  Iowa,  129,  28  L.  R.  A.  562,  63  N.  W.  595, 
State  cannot  legislate  against  overcharges  on  interstate  freight;  Coxe 
V.  State,  144  N.  Y.  408,  39  N.  E.  403,  annulling  authority  to  drain  land, 
so  far  as  its  granted  dominion  over  waters  designated ;  dissenting  opin- 
ion in  Illinois  Cent.  R.  Co.  v.  Doherty's  Admr.,  153  Ky.  377,  47  L.  R.  A. 
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(N.  S.)  81,  155  S.  W.  1125,  majority  holding  Federal  Employers'  lia- 
bility Act  supersedes  State  statutes,  and  no.  action  can  be  maintained 
for  wrongfid  death  of  employee  in  interstate  commerce  where  none  of 
classes  for  whose  benefit  right  of  action  is  given  exists. 

Effect  of  Federal  Employers'  Liability  Act  upon  State  Workmen's 
Compensation  Acts.    Note,  9  N.  0.  0.  A.  294. 

State  law,  conflicting  with  express  commerce  regulation,  or  one  Implied 
from  nonaction,  ia  void. 

Approved  in  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  281,  26  Am. 
St.  Bep.  571,  14  L.  R.  A.  597,  14  S.  E.  80,  upholding  law  fining  railroads 
for  delay  in  shipping;  Gulf  etc.  Ry.  Co.  v.  Eddins,  7  Tex.  Civ.  App.  126, 
26  S..W.  165,  carrier  is  liable  for  extra-State  shipment  of  horses  lost 
en  route ;  dissenting  opinion  in  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth, 
88  Va.  Ill,  13  L.  B.  A.  113,  13  S.  E.  345,  majority  annulling  law  against 
Sunday  freight  trains. 

State  law  not  directed  against,  but  only  indirectly  concerning  com- 
merce, ia  obligatory  upon  residents  engaged  therein. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  416,  L.  R.  A. 
1915E,  942,  58  L.  Ed.  1881,  34  Sup.  Ct.  790,  statute  designed  to  promote 
payment  of  small  but  well-founded  claims  and  to  discourage  litigation 
in  respect  thereto,  incidentally  including  claims  arising  out  of  inter- 
state commerce,  is  valid,  in  absence  pf  congressional  action;  Smith  V. 
Texas,  233  U.  S.  637,  Ann.  Caa.  1915D,  420,  L.  R.  A.  1915D,  677,  58 
L.  Ed.  1183,  34  Sup.  Ct.  681,  statute  prohibiting  person  from  acting  as 
conductor  on  railroad  train  without  having  for  two  years  prior  thereto 
worked  as  brakeman  or  conductor  of  freight  train  is  invalid;  Barrett  v. 
City  of  New  York,  232  U.  S.  31,  58  L.  Ed.  490,  34  Sup.  Ct.  203,  ordi- 
nances of  New  York  City  requiring  expressmen  to  be  licensed  and  pro- 
viding that  only  citizens  or  those  who  have  declared  intention  to  be- 
come such  can  be  licensed,  impose  burden  on  interstate  commerce,  and 
are  void;  Simpson  v.  Shepard,  230  U.  S.  399,  410,  Ann.  Gaa.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1541,  1546,  33  Sup.  Ct.  729,  holding 
State,  in  absence  of  congressional  action,  may  prescribe  reasonable 
intrastate  rates  for  interstate  carriers,  although  relations  between  intra- 
state and  interstate  rates  are  disturbed;  Chicago  etc.  Ry.  Co.  v.  Arkan- 
sas, 219  U.  S.  459,  461,  55  L.  Ed.  294,  295,  31  Sup.  Ct.  275,  statute  of 
Arkansas  prescribing  reasonable  number  for  crews  of  freight  trains  is 
not  burden  on  interstate  commerce,  and  is  valid  in  absence  of  congres- 
sional action;  Atlantic  Coast  Line  R.  R.  Co.  y.  Mazursky,  216  U.  S. 
133,  54  L.  Ed.  417,  30  Sup.  Ct.  378,  statute  requiring  carrier  to  settle 
claims  for  loss  of  or  damage  to  freight  in  its  possession  within  State, 
in  absence  of  congressional  action,  is  not  interference  with  interstate 
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commerce^  and  is  not  invalid  as  applied  to  goods  shipped  from  without 
State ;  Stoll  v.  Pacific  Co^t  S.  S.  Co.,  205  Fed.  177,  Washington  Work- 
men's  Compensation  Act  is  valid  and  extends  to  workmen  employed  in 
interstate  commerce  by  water,  in  absence  of  congressional  action;  In  re 
Arkansas  Rate  Cases,  187  Fed.  301,  fact  that  intrastate  freight  and 
passenger  rates  established  by  State  indirectly  affect  interstate  com- 
merce does  not  render  them  invalid,  but  rates  established  by  Arkansas 
law  are  confiscatory,  and  enforcement  is  enjoined;  Shepard  v.  Northern 
Pac.  Ry.  Co.,  184  Fed.  771,  statute  of  Minnesota  and  orders  of  railroad 
commission  reducing  rates  and  fares  within  State  to  distributing  points 
are  void  as  burdening  interstate  commerce ;  Toy  v.  Western  Union  Tele- 
graph Co.,  165  Fed.  377,  upholding  validity  of  act  of  Arkansas  providing 
that  telegraph  companies  within  State  shall  be  liable  in  damages  for 
mental  anguish  caused  by  negligence  in  transmitting  or  delivering  mes- 
sages though  it  applies  incidentally  to  interstate  messages;  St.  Louis 
etc.  Ry.  Co.  v.  State,  99  Ark.  18, 136  S.  W.  945,  order  of  Railroad  Com- 
mission requiring  railroad  to  lay  spur-track  at  certain  point  was  not 
interference  with  interstate  commerce,  and  was  valid;  Chicago  etc.  Ry. 
Co.  V.  State,  86  Ark.  432,  433,  111  S.  W.  464,  laws  of  1907  providing 
that  certain  freight  trains  shall  be  equipped  with  crew  of  not  less  than 
engineer,  fireman,  conductor  and  three  brakemen  is  valid;  Central  Ry. 
Co.  V.  Murphy,  116  Ga.  870,  43  S.  E.  268,  upholding  statutory  provi- 
sions, making  carrier  liable  for  loss  of  freight  on  own  and  connecting 
line,  failing  to  give  information  *  as  to  where  freight  lost;  Chicago  & 
A.  R.  R.  Co.  V.  Carlinville,  200  111.  325,  93  Am.  St.  Rep.  198,  65  N.  E. 
733,  upholding  ordinance  limiting  speed  of  trains;  Southern  Ry.  Co.  v. 
Railroad  Commission,  179  Ind.  32,  34,  100  N.  E.  340,  statute  requiring 
railroad  locomotive  and  cars  to  be  equipped  with  grab-irons  or  hand- 
holds in  sides  or  ends  thereof,  and  imposing  penalty  for  violation,  is 
not  invalid  as  attempt  to  regulate  interstate  commerce;  Pittsburgh  etc. 
Ry.  Co.  V.  State,  172  Ind.  162,  164,  87  N.  E.  1040,  acts  of  1907,  known 
as  ''Full  Crew  Act,"  requiring  certain  number  of  operatives  on  rail- 
road trains  within  State,  is  valid;  Pittsburgh  etc.  Ry.  Co.  v.  Hunt,  171 
Ind.  211,  86  N.  E.  336,  railroad  commission's  order  requiring  construc- 
tion of  connection  between  plaintiff's  railroad  and  that  of  another  com- 
pany at  junction  point  is  valid;  McGuire  v.  Chicago  etc.  R.  Co.,  131 
Iowa,  369,  33  L,  R.  A.  (N.  S.)  706,  108  N.  W.  912,  act  making  every 
corporation  operating  railway  liable  for  injuries  to  employee  caused  by 
negligence  of  fellow-servants,  regardless  of  contract  of  indemnity  en- 
tered into  prior  to  injury,  is  valid;  Willfong  v.  Omaha  etc.  Ry.  Co.,  116 
Iowa,  551,  90  N.  W.  359,  upholding  statute  requiring  railroad  trains  to 
sound  whistle  before  crossing  reached;  State  v.  Chicago  etc.  R.  Co., 
239  Mo.  308,  310,  143  S.  W.  819,  820,  act  of  1907,  requiring  railroads  to 
run  at  least  one  passenger  train  each  way  every  day  over  all  lines,  is 
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valid ;  Seibert  v.  Missouri  Pac.  Ry.  Co.,  188  Mo.  672,  70  L.  R.  A.  72,  87 
S.  W.  999,  construing  ordinance  requiring  railroads  to  maintain  safety 
gates  at  crossings ;  Hewitt  v.  Western  Union  Tel.  Co.,  172  Mo.  App.  276, 
157  S.  W.  828,  holding  interstate  messages  are  not  exempt  from  opera- 
tion of  penal  statute,  and  where  wrong  has  been  committed  in  State 
where  penalty  is  sought  to  be  enforced,  statute  is  not  interference  with 
interstate  commerce;  Lloyd  v.  North  Carolina  R.  Co.,  151  N.  C.  542,  45 
L.  R.  A.  (N.  S.)  378,  66  S.  E.  607,  fact  that  Congress  on  March  4,  1907, 
adopted  valid  statute  regulating  hours  of  trainmen  to  become  operative 
on  March  4,  1908,  does  not  impair  State  legislation  until  Federal  Act  is 
in  operation;  Garrison  v.  Southern  Ry.  Co.,  150  N.  C.  590,  64  S.  E.  584, 
act  imposing  penalty  for  carrier's  refusal  to  receive  freight  for  ship- 
ment, as  applied  to  points  within  State,  is  hot  invalid  as  interference 
with  interstate  commerce,  though  it  may  indirectly  affect  such  com- 
merce; Reid  V.  Southern  Ry.  Co.,  150  N.  C.  761,  17  Ann.  Gas.  247,  64 
S.  E.  877,  act  imposing  penalty  upon  carrier  for  refusal  to  receive 
freight  for  shipment  is  not  invalid  as  burden  on  interstate  commerce; 
Morris-Scarboro-Moffitt  Co.  v.  Southern  Exp.  Co.,  146  N.  C.  173,  15 
L.  R.  A.  (N.  S.)  983,  59  S.  E.  669,  act  penalizing  railroad  for  failure  to 
adjust  loss  in  shipment  of  goods  from  without  State  within  ninety  days 
after  claim  for  such  loss  is  filed  is  valid;  Harrill  Bros.  v.  Southern  Ry. 
Co.,  144  N.  C.  537,  57  S.  E.  384,  act  requiring  canier  to  inform  con- 
signee of  amount  of  freight  charges  and  deliver  freight  on  tender  or 
payment  of  charges,  subject  to  penalty  for  failure  to  do  so,  is  valid; 
Walker  v.  Southern  Ry.  Co.,  137  N.  C.  168,  49  S.  E.  86,  upholding  act 
of  1903,  prescribing  penalty  for  delay  of  more  than^four  days  in  trans- 
porting goods ;  J.  W.  Ripy  &  Son  v.  Art  Wall  Paper  Mills,  41  Okl.  24, 
51  L.  R.  A.  (N.  S.)  83,  136  Pac.  1081,  agreement  of  retailer  to  buy  par- 
ticular line  of  goods  exclusively  from  certain  manufacturer,  for  limited 
period  and  confined  to  certain  locality,  is  not  invalid  as  in  restraint  of 
trade ;  St.  Louis  etc.  R.  Co.  v.  State,  26  Okl.  69,  30  L.  R.  A.  (N.  S.)  137, 
107  Pac.  932,  order  of  State  corporation  commission  providing  for  ten 
dajrs'  free  storage  on  le^s  than  carload  shipments  for  consignees  living 
more  than  five  miles  from  railroad  station,  in  so  far  as  it  applies  to 
interstate  commerce,  is  void;  Wright  v.  Adams  Express  Co.,  230  Pa. 
640,  79  Atl.  762,  holding  Pennsylvania  rule  that  carrier  cannot  contract 
for  exemption  from  or  limitation  of  liability  arising  from  negligence 
applies  to  commerce  between  Pennsylvania  and  other  States;  Vamville 
Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98  S.  C.  69,  79  S.  E.  702,  act 
requiring  carriers  to  adjust  and  pay  claims  for  overcharges  of  freight, 
or  loss  of  or  damage  to  property  while  in  its  possession  within  thirty 
days  for  shipment  wholly  within  State,  and  within  forty  days  for  ship- 
ments from  without  State,  is  valid;  Charles  v.  Atlantic  Coast  Line  R. 
Co.,  78  S.  C.  42,  58  S.  E,  930,  act  imposing  penalty  upon  carrier  for 
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failure  to  adjust  and  pay,  within  certain  time,  claim  for  loss  of  freight 
in  its  possession,  is  valid  even  as  applied  to  interstate  shipment;  State 
V.  Northern  Express  Co.,  76  Wash.  644,  136  Pac.  1163,  laws  of  1»07, 
levying  excise  tax  of  five  per  centum  of  gross  receipts  of  express  com- 
pany for  business  done  within  State  preceding  year,  and  providing  that 
tangible  property  shall  not  be  relieved  from  taxation,  violates  commerce 
^clause  of  Constitution;  Nashville  etc.  Ry.  Co.  v.  Alabama,  128  U.  S.  98, 
32  L.  Ed.  353,  9  Sup.  Ct.  28,  and  Louisville  etc.  Ry.  Co.  v.  Baldwin,  85 
Ala.  622,  628,  7  L.  A.  A.  269,  271,  5  South.  312,  314,  upholding  law 
requiring  railroad  employees  to  have  eyes  examined;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  472,  39  L,  Ed.  227,  15  Sup.  Ct.  158,  and  Waterbury 
V.  Newton,  50  N.  J.  L.  539,  14  Atl.  607,  upholding  law  forbidding  sale 
of  counterfeit  butter;  Pittsburg  etc.  Coal  Co.  v.  Louisiana,  156  U.  S.  598, 
39  L.  Ed.  548,  15  Sup.  Ct.  463,  upholding  law  requiring  coal  for  sale  in 
barges  to  be  inspected  and  gauged;  Western  Union  Tel.  Co.  v.  James, 
162  U.  S.  656,  40  L.  Ed.  1107,  16  Sup.  Ct.  936,  upholding  law  requiring 
diligence  of  telegraph  companies ;  Hennington  v.  Georgia,  1j63  U.  S.  315, 
41  L.  Ed.  178,  16  Sup.  Ct.  1092,  and  State  v.  Railway,  119  N.  C.  820, 
56  Am.  St.  Rep.  690,  25  S.  E.  862,  upholding  law  against  Sunday  freight 
trains;  New  York  etc.  R.  R.  Co.  v.  New  York,  165  U.  S.  631,  41  L.  Ed. 
854,  17  Sup.  Ct.  419,  upholding  law  regulating  heating  of  passenger 
cars;  Gladson  v.  Minnesota,  166  U.  S.  430,  41  L.  Ed.  1066,  17  Sup.  Ct. 
628,  and  Illinois  Cent.  R.  R.  Co.  v.  People,  143  111.  456,  457,  19  L.  R.  A. 
126,  127,  33  N.  E.  179,  all  upholding  law  requiring  trains  to  stop  at 
county  seats;  Richmond  etc.  R.  R.  Co.  v.  Patterson  Tobacco  Co.,  169 
U.  S.  316,  42  L.  Ed.  761,  18  Sup.  Ct.  337  (affirming  92  Va.  677,  41 
L.  R.  A.  514,  24  S.  E.  263),  upholding  law  making  shipper  liable  for  loss 
of  goods  in  absence  of  written  waiver;  Anderson  v.  United  States,  171 
U.  S.  616,  618,  48  L.  Ed.  807,  19  Sup.  Ct.  54,  55,  upholding  rule  of  live- 
stock exchange  against  dealing  with  outsiders ;  Michigan  Tel.  Co.  v.  City 
of  Charlotte,  93  Fed.  14,  States  may  impose  on  telephone  companies 
regulations  designed  for  public  safety;  Gunn  v.  White  Sewing  Mach. 
Co.,  57  Ark.  42, 18  L.  R.  A.  209,  20  S.  W.  594,  bond  to  secure  sale  is  part 
of  interstate  coinmerce  and  beyond  control  of  State  law;  Osborne  v. 
State,  33  Fla.  200,  39  Am.  St.  Rep.  125,  25  L.  R.  A.  132,  14  South.  600, 
upholding  law  requiring  gradilated  license  tax  from  express  companies ; 
IlUnois  Cent.  R.  R.  Co.  v.  People,  143  111.  454,  19  L.  R.  A.  126,  33  N.  E. 
178,  upholding  law  requiring  trains  to  stop  at  county  seats;  Zigler  v. 
Menges,  121  Ind.  103,  16  Am.  St.  Rep.  860,  22  N.  E.  784,  police  power 
permits  drainage  of  wet  lands  detrimental  to  health;  Jamieson  v. 
Indiana  Natural  Gas  etc.  Oil  Co.,  128  Ind.  582,  12  L.  R.  A.  661,  28  N.  E. 
85,  and  Benedict  v.  Columbus  Construction  Co.,  49  N.  J.  Eq.  40,  23  Atl. 
491,  both  upholding  State  law  regulating  natural  gas;  State  v.  Indiana 
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ete.  R.  R.  Co.,  133  Ind.  85,  18  L.  R.  A.  508,  32  N.  E.  822,  upholding  law 
requiring  jwsted  notice  concerning  arrival  of  trains;  State  v.  Fulker, 
43  Kan.  247,  7  L.  R.  A.  187,  22  Pac.  1024,  holding  imported  liquors  in 
original  packages  subject  to  local  laws;  Burrows  v.  Delta  Transp.  Co., 
106  Mich.  595,  596,  29  L.  R.  A.  472,  478,  64  N.  W.  505,  upholding  law 
requiring  fire-screens  on  steam  vessels;  Gulf  etc.  Ry.  Co.  v.  Dwyer,  75 
Tex.  580,  16  Am.  St.  Rep.  929,  7  L.  R.  A.  479,  12  S.  W.  1002,  police 
power  of  States  extends  to  laws  affecting  interstate  commerce  if  not 
r^ulating  same ;  dissenting  opinion  in  People  v.  Hawkins,  157  N.  Y.  22, 
42  L.  R.  A*  499,  51  N.  E.  264,  majority  annulling  law  requiring  label 
"convict-made"  on  prison  goods. 

Distinguished  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  880,  holding 
void  Laws  Wis.  1905,  p.  37,  c.  19,  as  amended,  relating  to  grading  and 
inspection  of  grain  at  Superior,  as  applied  to  interstate  shipments ;  Mc- 
Call  V.  California,  136  U.  S.  Ill,  84  L.  Ed.  893,  10  Sup.  Ct.  883,  Cali- 
fornia law  imposing  license  on  ticket  agent  for  eastern  road  is  invalid; 
lUinois  Cent.  R.  R.  Co.  v.  lUinois,  163  U.  S.  154,  41  L.  Ed.  Ill,  16  Sup. 
Ct.  1101,  annulling  law  requiring  trains  to  stop  at  county  seats  necessi- 
tating deviation  of  three  miles;  State  v.  Indiana  etc.  Min.  Co.,  120  Ind. 
580,  6  L.  R.  A.  58S,  22  N.  E.  779,  annulling  act  forbidding  exportation  of 
natural  gas;  Gatton  v.  Chicago  etc.  Ry.,  95  Iowa,  132,  28  L.  R.  A.  668, 
63  N.  W.  596,  State  cannot  l^islate  against  overcharges  on  interstate 
shipments. 

There  is  no  common  law  of  United  States^ 
Approved  in  United  Copper  Securities  Co.  v.  Amalgamated  Copper 
Co.,  232  Fed.  577,  right  of  action  for  property  injuries  based  on  viola- 
tion of  Sherman  Anti-trust  Act  is  assignable,  since  it  is  civil  action 
assignable  at  common  law ;  Saunders  v.  Southern  Ry.  Co.,  167  N.  C.  381, 
83  S.  E.  576,  holding  there  is  no  common  law  of  negligence  of  Federal 
courts  as  distinguished  from  that  of  State  courts,  and  in  action  under 
Federal  Employers'  Liability  Act  for  death  of  employee,  railroad  owed 
duty  to  employee  to  give  notice  of  train's  approach;  dissenting  opinion 
in  Elliott  V.  Chicago  etc.  Ry.  Co.,  35  S.  D.  72,  150  N.  W.  782,  majority 
holding  that  Carmack  Amendment  to  Interstate  Commerce  Act  making 
initial  carrier  liable  to  shipper  for  loss  or  damage  caused  by  it  or  con- 
necting carrier  does  not  deprive  holder  of  bill  of  lading  of  right  to  sue 
connecting  carrier  for  negligence;  United  States  v.  "Wong  Kim  Ark, 
169  U.  S.  655,  42  L.  Ed.  893,  18  Sup.  Ct.  459,  reaffirming  rule ;  Chicago 
etc.  Ry.  Co.  v.  Solan,  169  U.  S.  137,  42  L.  Ed.  692, 18  Sup.  Ct.  290,  State 
statutes  are  part  of  law  to  be  applied  with  common  law;  Newport  News 
etc.  Co.  v.  Howe,  52  Fed.  366,  3  C.  C.  A.  121,  State  decision  that  brake- 
man  and  engineer  are  not  fellow-servants  does  not  bind  Federal  court; 
XIV— 5 
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Phipps  V.  Harding,  70  Fed.  475,  30  L.  R.  A.  518, 17  C.  C.  A.  203,  Federal 
courts  treat  accommodation  indorser  as  joint  maker,  regardless  of  State 
decisions;  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  140,  28  L.  R.  A.  565, 

63  N.  W.  598,  common  law,  as  such,  is  not  part  of  national  juris- 
prudence; Burrows  v.  Delta  Transp.  Co.,  106  Mich.  594,  29  L.  R.  A.  472, 

64  N.  W.  505,  statutes  are,  equally  with  common  law,  part  of  State's 
law ;  Dean,  Petitioner,  83  Me.  495,  13  L.  R.  A.  231, 22  Atl.  387,  arguendo. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Call  Publishing  Co.,  181 
U.  S.  100,  46  L.  Ed.  770,  21  Sup.  Ct.  564,  holding  principles  of  common 
law  are  operative  upon  all  interstate  commercial  transactions. 

Extent  of  adoption  of  common  law.    Note,  AniL  Gas.  1913E,  1239, 
1240. 

Federal  courts  determine  State  common  law  largely  for  themselTae; 
e.  g.,  as  to  hilla  and  notes. 

Approved  in  First  Nat.  Bank  v.  Liewer,  187  Fed.  19,  109  C.  C.  A.  70, 
where  innocent  purchaser  for  value  before  maturity  holds  commercial 
paper  fair  on  its  face  showing  no  interlineation,  burden  is  on  maker  to 
prove  alteration  that  he  claims  was  made  subsequent  to  execution  of 
note;  Sheppey  v.  Stevens,  177  Fed.  490,  agreement  of  plaintiff  and  de- 
fendant expecting  to  be  beneficiaries  under  will  to  equalize  legacies,  in 
consideration  of  plaintiff's  efforts  to  terminate  testator's  relations  with 
women,  was  not  void  as  contrary  to  public  policy  in  restraint  of  mar- 
riage ;  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  832,  94  C.  C.  A.  346,  where 
person  takes  commercial  paper  without  notice  in  payment  of  debt  of 
indorser,  who  had  obtained  it  by  fraud  from  maker,  he  is  entitled  to 
recover  amount  of  debt  paid  Jor  it,  under  provision  of  Iowa  code ;  Penn- 
sylvania R.  Co.  V.  Hummel,  167  Fed.  91,  92  C.  C.  A.  541,  holding  rail- 
road liable  for  injury  received  by  employee  while  loading  car  with  de- 
fective door;  Western  Union  Tel.  Co.  v.  Sklar,  126  Fed.  298,  61  C.  C.  A. 
281,  refusing  to  follow  State  decisions  and  award  damages  for  mental 
suffering,  statutory  right  to  recover  some  damage  alone  existing;  Gilbert 
V.  American  Surety  Co.,  121  Fed.  502,  61  L.  R.  A.  253,  57  C.  C.  A.  619, 
denying  binding  effect  of  State  decision  as  to  invalidity  of  contract 
upon  rights  of  parties;  Independent  School  Dist.  v.  Rew,  111  Fed.  11, 

65  L.  R.  A.  364,  49  C.  C.  A.  198,  holding  decisions  of  State  court  upon 
questions  of  commercial  law  not  controlling  Federal  courts;  Cross  v. 
Chicago  etc.  R.  R.  Co.,  191  Mo.  App.  208,  177  S.  W.  1130,  in  roundhouse 
employee's  action  for  personal  injuries  against  interstate  carrier  under 
Federal  Employers'  Liability  Act,  Missouri  courts  will  apply  Missouri 
rule  that  servant  does  not  assume  risk  of  carrier's  negligence;  Liver- 
pool etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  443,  32  L.  Ed.  793,  9 
Sup.  Ct.  472,  Federal  courts  are  not  bound  by  State  decisions  as  to 
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stipulation  exempting  carrier  from  liability ;  Gatton  v.  Chicago  etc.  Ry. 
Co.,  95  Iowa,  138,  28  L.  R.  A.  566,  63  N.  W.  598,  common  law,  as  such,  is 
not  part  of  national  jurisprudence. 

To  what  extent  there  is  a  national  common  law,  resting  on  Supreme 
Court  decisions,  explained. 

Approved  in  Kansas  v.  Colorado,  206  U.  S.  95,  51  L.  Ed.  973,  27  Sup. 
Ct.  655,  holding  detriment  to  Kansas  by  diminution  of  flow  of  water, 
while  substantial,  is  not  so  great  as  to  make  appropriation  of  part  of 
water  by  Colorado  inequitable  apportionment  between  States;  South 
Carolina  v.  United  States,  199  U.  S.  449,  456,  50  L.  Ed.  265,  26  Sup.  Ct. 
110,  State's  liquor  dispensing  agents  are  liable  for  government  internal 
revenue  tax;  Kepner  v.  United  States,  195  U.  S.  126,  49  L.  Ed.  123,  24 
Sup.  Ct.  797,  government's  right  to  appeal  from  acquittal  in  Philippine 
court  of  first  instance  taken  away  by  provision  against  double  jeopardy 
in  32  Stat.  691,  c.  1369,  §  5,  relating  to  government  of  Philippines; 
Schick  V.  United  States,  195  U.  S.  69,  49  L.  Ed.  102,  24  Sup.  Ct.  826, 
persons  prosecuted  by  information  in  District  Court  for  violation  of 
oleomargarine  law  may  waive  jury;  Ex  parte  N.  K.  Fairbank  Co.,  194 
Fed.  995,  holding  that  to  construe  section  of  Judicial  Code  to  mean  that 
mere  filing  of  affidavit  of  prejudice  disqualifies  judge  without  hearing 
would  be  invalid  as  depriving  courts  of  judicial  power  and  vesting 
same  in  litigants;  United  States  v.  Wong  Kim  Ark,  169  U.  S.  654,  42 
L.  Ed.  893,  18  Sup.  Ct.  459,  Constitution  is  interpreted  in  light  of  com- 
mon law;  Murray  v.  Chicago  etc.  Ry.,  62  Fed.  32,  common  law  governs 
on  question  of  unreasonable  rates  prior  to  interstate  commerce  law; 
Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.,  70  Fed.  203,  30  L.  R.  A.  198, 
17  C.  C.  A.  62,  public  policy  is  determined  by  Constitution,  laws  and  de- 
cisions in  general;  dissenting  opinion  in  Andrews  v.  State,  174  Ala.  45, 
Ann.  Cas.  1914B,  760,  56  South.  1009,  majority  holding  plea  of  former 
jeopardy  by  unauthorized  discharge  of  jury  was  demurrable  for  failure 
to  set  out  alleged  unauthorized  order  of  discharge  or  to  aver  that  no 
order  was  entered  upon  minutes  of  court. 

Alabama  may  prescribe  qnaUflcations  of  locomotiye  engineers,  altbongb 
engaged  in  interstate  commerce. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Georgia,  234  U.  S.  291, 

68  L.  Ed.  1318,  34  Sup.  Ct.  829,  statute  requiring  railroads  to  use  loco- 
motive headlights  of  sx)ecified  form  and  power  is  valid;  Houston  etc. 
Ry.  Co.  V.  United  States,  234  U.  S.  351,  68  L.  Ed.  1348,  34  Sup.  Ct.  833, 
order  of  Interstate  Commerce  Commission,  made  to'  correct  discrimina- 
tion against  specified  localities,  that  interstate  carrier  should  desist 
from  charging  higher  rates  for  transportation  between  specified  inter- 
state points  than  between  specified  intrastate  points  was  within  power 
delegated  to  commission  by  Congress;  Adams  Express  Co.  v.  Croninger, 
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226  U.  S.  500,  44  L.  R.  A.  (N.  S.)  257,  57  L.  Bd.  318,  33  Sup.  Ct.  148, 
interstate  carrier's  limitation  of  liability  in  bill  of  lading  based  upon 
agreed  value  to  obtain  lower  rates  is  not  violation  of  Carmack  Amend- 
ment ;  Southern  Ry.  Co.  v.  King,  217  U.  S.  532,  54  L.  Bd,  871,  30  Sup.  Ct. 
594,  general  statements  that  statute  regulating  operation  of  railroad 
trains  is  in  violation  of  interstate  commerce  and  impairs  usefulness  of 
railroad's  facilities  for  that  purpose  are  mere  conclusions  and  do  not 
raise  defense  to  cause  of  action  based  on  violation  of  statute;  Missouri 
Pac.  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.  S.  622,  53  L.  Ed,  360,  29 
Sup.  Ct.  214,  in  absence  of  congressional  action.  State  may  by  mandamus 
compel  railroad  to  afford  equal  switching  service  to  shippers,  though 
cars  in  regard  to  which  service  is  claimed  are  eventually  to  be  engaged 
in  interstate  commerce;  American  Ldnseed  Oil  Co.  v.  Crumbine,  207  Fed. 
338,  125  C.  C.  A.  82,  act  of  Kansas  to  prevent  adulteration  of  turpen- 
tine, linseed  oil,  or  flaxseed  oil,  and  prohibiting  sale  of  adulterated  arti- 
cle unless  labeled  as  adulterated  or  compound,  is  valid ;  Southern  Ry.  Co. , 
V.  King,  160  Fed.  338,  87  C.  C.  A.  284,  upholding  validity  ef  State  * 
statute  requiring  locomotive  engineers  to  check  speed  of  train  at  cross- 
ings so  as  to  stop  in  time  should  any  person  be  crossing,  in  action  for 
death  at  railroad  crossing;  United  States  v.  Adair,  152  Fed.  744,  act 
of  Congress  of  June  1, 1898,  penalizing  common  carrier  engaged  in  inter- 
state commerce  for  discharging  employee  because  of  membership  in  labor 
organization,  is  valid;  St.  Louis  Southwestern  Ry.  Co.  v.  State,  97  Ark. 
480,  134  S.  W.  973,  act  requiring  railroad  to  erect  depot  at  particular 
station  is  valid;  People  v.  Chicago  etc.  Ry.  Co.,  223  111.  590,  79  N.  E. 
147,  upholding  Hurd's  Rev.  Stats.  1905,  c.  114,  §  6,  requiring  railroads 
to  make  certain  yearly  report;  Railroad  Commission  v.  Grand  Trunk 
etc.  R.  Co.,  179  Ind.  260,  100  N.  E.  854,  act  of  1907  prohibiting  opera- 
tion of  trains  over  railroads  not  equipped  with  block  system,  enacted 
when  three  systems  of  blocking  were  in  use,  is  invalid  for  tincertainty 
for  failing  to  specify  block  system  required;  United  States  Express  Co. 
V.  State,  164  Ind.  206,  73  N.  E.  105,  upholding  statute  requiring  express 
companies  to  deliver  express  matter  to  addressee  within  limits  of  cities  of 
certain  size ;  Kentucky  Board  of  Pharmacy  v.  Cassidy,  115  Ky.  702,  704, 
74  S.  W.  732,  733,  upholding  Ky.  Stats.  1899,  §  2619  et  seq^  regulating 
practice  of  pharmacy ;  Hart  v.  State,  100  Md.  605,  61i;  60  Atl.  459,  462, 
act  of  1904,  requiring  carriers  to  provide  separate  coaches  for  whites 
and  negroes,  is  valid  as  to  local  passengers  but  void  as  to  interstate  pas- 
sengers ;  State  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  587,  589,  13  AniL  Oaa. 
144,  15  L.  R.  A.  (N.  S.)  134,  93  Pao.  946,  947,  act  of  1907  regulating 
time  railroad  may  require  employees  to  work  is  not  made  ineffective  by 
Federal  act  of  March  4,  1907,  similar  in  substance,  but  not  to  become 
effective  until  March  4,  1908;  People  v.  Erie  R.  Co.,  198  N.  Y.  380,  139 
Axa.  St.  Rep.  828, 19  Ann.  Oba.  811,  29  L.  R.  A.  (N.  S.)  240,  91  N.  E.  853, 
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labor  law  making  it  nnlawful  for  corporation  or  receiver  operating  rail- 
road to  permit  telegraph  or  telephone  operator  spacing  trains  under 
block  system  to  remain  on  duty  more  than  eight  hours  is  valid;  J.  M. 
Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  229,  76  S.  E.  518, 
holding  clause  in  bill  of  lading  fixing  value  of  goods  shipped  will  not 
relieve  carrier  from  liability  for  full  value  of  goods  if  they  are  destroyed 
by  its  negligence;  Missouri  etc.  Ry.  Co.  v.  Town  of  Norfolk,  25  Okl.  327, 
29  L.  R.  A.  (N.  S.)  159,  107  Pac.  173,  where  railroad  has  provided  ade- 
quate facilities  for  accommodation  of  traffic  at  certain  point,  order  of 
Corporation  Commission  to  stop  another  train  engaged  in  interstate 
commerce  at  that  point  is  unreasonable;  State  v.  Briggs,  45  Or.  374,  77 
Pac.  752,  upholding  act  of  1903,  authorizing  barbers*  examiners  to  pre- 
scribe qualifications  of  barbers;  Atlantic  etc.  Ry.  Co.  v.  Commonwealth, 
102  Va.  616,  46  S,  E.  916,  upholding  corporation  commission's  rules 
relating  to  storage  and  demurrage ;  Sioux  Remedy  Co.  v.  Cope,  28  S.  D. 
412,  133  N.  W.  689,  foreign  corporation  not  having  complied  with  State 
statute,  could  not  sue  in  State  court  to  recover  purchase  price  of  goods 
sold  to  defendant;  State  v.  Chicago  etc.  Ry.  Co.,  136  Wis.  412,  19 
L.  R.  A.  (N.  S.)  826,  117  N.  W.  688,  law  prohibiting  corporation  oper- 
ating railroad  in  State  from  permitting  telegraph  operator  or  train-dis- 
patcher to  remain  on  duty  more  than  eight  consecutive  hours  is  in 
conflict  with  act  of  Congress  regulating  hours  of  labor,  and  is  invalid; 
State  V.  Chittenden,  127  Wis.  524,  107  N.  W.  519,  upholding  dental  law 
requiring  certain  educational  requirements  for  entrance  on  study  at 
dental  collie;  Nashville  etc.  Ry.  Co.  v.  Alabama,  128  U.  S.  100,  32 
L.  Ed.  854,  9  Sup.  Ct.  29,  upholding  law  requiring  railroad  employees  to 
have  eyes  examined;  Leisy  v.  Hardin,  135  U.  S.  121,  34  L.  Ed.  136,  10 
Sup.  Ct.  688  (see  dissenting  opinion  in  135  U.  S.  153,  84  L.  Ed.  148, 
10  Sup.  Ct.  700),  annulling  liquor  prohibition  law  as  to  sales  in  imported 
packages;  Western  Union  Tel.  Co.  v.  James,  162  U.  S.  660,  40  L.  Ed. 
1108,  16  Sup.  Ct.  938,  and  Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  301, 
303,  44  Am.  St.  Rep.  913,  915,  18  S.  E.  281,  282,  both  upholding  law 
fining  telegraph  companies  for  delay  in  delivering  messages;  Henning- 
ton  V.  Georgia,  163  U.  S.  317,  41  L.  Ed.  173,  16  Sup.  Ct.  1093,  upholding 
law  against  Sunday  freight  trains;  Missouri  etc.  Ry.  Co.  v.  Haber,  169 
U.  S.  633,  42  L.  Ed.  885,  18  Sup.  Ct.  496  (see  dissenting  opinion  in  169 
U.  S.  642,  42  L.  Ed.  888,  18  Sup.  .Ct.  499),  upholding  law  excluding 
cattle  liable  to  impart  Texas  fever;  Bagg  v.  Wilmington  etc.  R.  R.  Co., 
109  N.  C.  289,  26  Am.  St.  Rep.  577,  14  L.  R.  A.  599,  14  S.  E.  82,  uphold- 
ing law  fining  railroads  for  delay  in  shipping;  State  v.  Heinemann,  80 
Wis.  257,  27  Axa.  St.  Rep.  35,  49  N.  W.  818,  upholding  pharmacy  license 
law;  dissenting  opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207 
U.  S.  527,  535,  52  L.  Ed.  821,  324,  28  Sup.  Ct.  141,  majority  holding 
Employers'  Liability  Act  construed  so  as  to  validate  it  as  to  carriers 
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in  several  States  would  unduly  restrict  it  as  to  carriers  in  District 
of  Columbia  and  territories,  and  entire  statute  is  void. 

Distinguished  in  McCaU  v.  California,  136  U.  S.  113,  34  L.  Ed.  394, 
10  Sup.  Ct.  884,  annulling  California  law  imposing  license  on  ticket 
agent  for  eastern  road;  Kansas  City  Southern  R.  Co.  v.  Board  of  R.  R. 
Commrs.,  106  Fed.  357,  denying  State  regulation  of  railroad  charges, 
goods  carried  between  points  in  State  through  another  State. 

Alabama  locomotiTe  engineer  license  law  la  not  void,  thoagh  engineers 
engaged  in  interstate  duty. 

Approved  in  Henrick  v.  Maryland,  225  U.  S.  623,  69  L.  Ed.  391,  35 
Sup.  Ct.  140,  reasonable  graduated  license  fee  on  motor  vehicles  imposed 
on  those  engaged  in  interstate  commerce  is  valid ;  Western  Union  Tel. 
Co.  V.  Kansas,  216  U.  S.  26,  54  L.  Ed.  365,  30  Sup.  Ct.  190,  statute  of 
Kansas  requiring  telegraph  company  to  pay  given  per  cent  of  all  its 
capital  representing  business  interests  within  and  outside  State  is  void; 
Pennsylvania  R.  R.  Co.  v.  Hughes,  191  U.  S.  489,  48  L.  Ed.  273,  24 
Sup.  Ct.  132,  sustaining  Pennsylvania  statute  prohibiting  common  car- 
riers from  limiting  liability  for  negligence;  Delaware  L.  &  W.  R.  Co.  v. 
Troxell,  200  Fed.  45,  118  C.  C.  A.  272,  action  against  railroad  to  recover 
for  death  of  employee  where  facts  brought  case  within  purview  of  Fed- 
eral Employers'  Liability  Act  was  governed  by  that  a«t,  although  re- 
covery was  erroneously  sought  under  State  law,  which  it  superseded^ 
and  judgment  on  merits  in  that  action  is  bar  to  second  suit  based  on 
Federal  statute;  Oliver  v.  Northern  Pac.  Ry.  Co.,  196  Fed.  436,  holding 
Federal  Employers'  Liability  Act  superseded  State  act  on  same  subject 
and  personal  representative  of  employee  killed  in  interstate  commerce 
has  remedy  only  under  Federal  act;  Whitwell  v.  Continental  Tobacco 
Co.,  125  Fed.  459,  64  L.  R.  A.  689,  60  C.  C.  A.  290,  holding  corporation 
restricting  trade  to  those  declining  to  deal  with  competitors  not  vio- 
lating anti-trust  law;  Commonwealth  v.  People's  Express  Co.,  201  Mass. 
578,  131  Am.  St.  Rep.  416,  88  N.  E.  425,  statute  providing  that  no  person 
•  or  corporation  no*  regularly  conducting  express  business,  except  railroad 
or  street  railway  corporation,  shall  receive  liquors  for  transportation, 
and  delivery,  in  cities  of  certain  classes,  is  valid,  so  far  as  it  applies 
to  business  not  interstate;  Ex  parte  Young,  36  Or.  250,  78  Am.  St.  Bep. 
774,  59  Pac.  708,  sustaining  State  law  prohibiting  persuasion  of  seamen 
to  leave  vessel  within  State;  Chica'go  etc.  Ry.  Co.  v.  Solan,  169  U.  S. 
138,  42  L.  Ed.  692,  18  Sup.  Ct.  291,  and  Peirce  v.  Van  Dusen,  78  Fed. 
699,  24  C.  C.  A.  280,  both  upholding  laws  forbidding  contracts  limiting 
railroads'  liability  to  employees;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173 
U.  S.  298*  43  L.  Ed.  707,  19  Sup.  Ct.  470,  upholding  law  requiring  trains 
to  stop  at  towns  of  three  thousand;  Louisville  etc.  Ry.  Co.  v.  Baldwin, 
85  Ala.  623,  7  L.  R.  A.  269,  5  Sottth.  314,  upholding  law  requiring?  rail- 
road employees  to  have  eyes  examined;  Jamieson  v.  Indiana  Natural 
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Gas  etc.  Oil  Co.,  128  Ind.  580,  12  L.  B.  A.  660,  28  N.  E.  84,  i^pholding 
State  law  regelating  natural  gas;  State  v.  Webster,  150  Ind.  618,  41 
L.  B.  A.  217,  50  N.  E.  754,  upholding  medical  license  law;  Crutcher  v. 
Commonwealth,  89  Ky.  8,  12  S.  W.  141,  upholding  law  licensing  agents 
of  foreign  express  companies ;  State  v.  Forcier,  65  N.  H.  42,  17  Atl.  577, 
and  State  v.  Heinemann,  80  Wis.  258,  27  Axo.  St.  Bep.  36,  49  N.  W. 
819,  both  upholding  pharmacy  license  law ;  People  v.  Wemple,  131  N.  Y. 
71,  27  Am.  St  Bep.  546,  29  N.  E.  1003,  property  of  foreign  corporation 
engaged  in  interstate  commerce  is  taxable  like  that  of  domestic  corpo- 
ration; dissenting  opinion  in  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S. 
523,  31  L.  Ed.  720,  8  Sap.  Ct.  714,  majority  annulling  law  against  im- 
porting liquor. 

■  Distinguished  in  Cleveland  etc.  Ry.  Co.  v.  Illinois,  177  U.  S.  517,  44 
L.  Ed.  869,  20  Sup.  Ct.  723,  declaring  statute  requiring  trains  to  stop 
at  county  seats  invalid  as  applied  to  through  trains. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note,  ^ 
27  Anr.  St.  Bep.  567. 

Validity  of  statute  prescribing  qualifications  for  railroad  employees. 
Note,  Ann.  Gas.  1915D,  423,  424. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gas.  5,  7,  10. 

State  regulation  of  relations  between  interstate  railroads  and  their 
employees.  Notes,  15  L.  B.  A.  (N.  S.)  134;  29  L.  B.  A.  (N.  S.) 
242. 

Constitutionality  of  statutes  restricting  contracts  and  business. 
Note,  21  L.  B.  A.  794. 

Workmen 's  Compensation  Acts.    Note,  3  N.  G.  G.  A.  610. 

Miscellaneous.  Cited  in  Marshall  v.  Western  Union  Tel.  Co.,  79  Miss. 
162,  89  Am.  St.  Bep.  587,  27  South.  615,  denying  recovery,  of  statutory 
penalty  for  failing  to  transmit  telegram,  with  proper  dispatch,  under 
statute  providing  for  failure  to  transmit  correctly;  dissenting  opinion 
in  Hutton  v.  Webb,  124  N.  C.  753,  33  S.  E.  170,  erroneously. 

124  U.  S.  483-489,  31 1..  Ed.  616,  8  Sup.  Ct.  571,  X7KITED  STATES  y.  HESS. 
What  indictment  should  contain,  stated. 
Approved  in  Miller  v.  United  States,  136  Fed.  581,  69  C.  C.  A.  355, 
holding  insufficient  indictment  under  Rev.  Stats.,  §  4746,  for  procuring 
presentation  of  false  pension  affidavit ;  Wong  Din  v.  United  States,  135 
Fed.  704,  68  C.  C.  A.  340,  upholding  indictment  for  conspiracy  to  land 
Chinese;  United  States  v.  Peuschel,  116  Fed.  649,  holding  indictment 
to  defraud  uncertain  charging  defendant  ^'then  and  there''  knew  land 
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contained  mineral  deposits;  United  States  v.  Greene,  115  Fed.  353 
(affirming  100  Fed.  947),  indictment  charging  conspiracy  to  defraud 
United  States  by  fraudulently  presenting  claims  insufficient,  not  speci- 
fying fraudulent  particulars;  Larkin  v.  United  States,  107  Fed.  699, 
46  €.  C.  A.  588,  holding  indictment  bad,  name  of  definite  person  to  be 
defrauded  not  given,  or  reasons  for  omission  stated;  Rich  v.  United 
States,  1  Okl.  360,  33  Pac.  806,  determining  insufficiency  of  indictment 
for  perjury  under  Federal  statute;  dissenting  opinion  in  Rieger  v. 
United  States,  107  Fed.  934,  47  C.  C.  A.  61,  court  holding  indictment 
sufficient  without  setting  out  note  in  haec  verba,  note  not  subject  matter 
of  offense ;  Pettibone  v.  United  States,  148  U.  S.  202,  87  L.  Ed.  422,  13 
Sup.  €t.  545,  unlawful  combination  and  overt  act  must  be  charged  in 
conspiracy  to  obstruct  justice;  Ledbetter  v.  United  States,  170  U.  S. 
610,  42  L.  Ed.  1163,  18  Sup.  Ct.  775,  sustaining  indictment  charging 
liquor  rectifying  without  license,  in  words  of  statute;  Keck  v.  United 
States,  172  U.  S.  437,  43  L.  Ed.  507,  19  Sup.  Ct.  255,  charge  of  impor- 
tation contrary  to  law  is  insufficient;  United  States  v.  Kelsey,  42  Fed. 
890,  acts  constituting  suppression  of  return  of  ballots  must  be  specified; 
United  Stcites  v.  Smith,  45  Fed.  563,  564,  intent  to  use  mails  to  defraud 
is  essential  averment  under  Rev.  Stats.,  §  5480 ;  United  States  v.  Dwyer, 
56  Fed.  468,  charge  under  Texas  election  law  of  1892,  that  single  judge 
of  election  prepared  ballots;  In  re  Benson,  58  Fed.  971,  general  lan- 
guage of  Rev.  Stats.,  §  5440,  is  insufficient  charge  of  conspiracy ;  United 
States  V.  Beatty,  60  Fed.  741,  743,  chaise  of  false  pretenses,  not  accom- 
panied by  scheme  to  obtain  money,  is  bad;  United  States  v.  Kessel,  62 
Fed.  61,  averment  of  transmitting  to  pension  commissioner  altered  sur- 
geon's certificate,  without  stating  intent,  is  bad;  United  States  v.  Har- 
ris, 68  Fed.  347,  and  United  States  v.  Long,  68  Fed.  349,  averment  under 
Rev.  Stats.,  §  5480,  must  allege  intention  to  accomplish  fraud  designed 
through  mails ;  In  re  Huntington,  68  Fed.  883,  averment  of  issue  of  pass 
is  insufficient  to  show  preference  in  transportation;  United  States  v. 
Benson,  70  Fed.  595,  17  C.  C.  A.  293,  indictment  for  conspiracy  to  de- 
fraud United  States  need  not  show  that  act  averred  was  effective;  United 
States  V.  Brazeau,  78  Fed.  465,  every  essential  element  of  crime  charged 
must  be  averred;  Dow  v.  United  States,  82  Fed.  909,  27  C.  C.  A.  140, 
description  of  checks  and  reason  of  valuelessness  must  appear  in  charge 
of  making  false  entries  in  bank-book;  Peters  v.  United  States,  94  Fed. 
131,  36  C.  C.  A.  105,  test  is  whether  every  element  of  offense  is  changed ; 
United  States  v.  Tubb,  94  Fed.  358,  where  indictment  charges  mailing 
of  letter  regarding  abortion,  it  must  be  identified;  State  v.  Smith,  119 
Mo.  446,  24  S.  W.  1002,  degree  of  robbery  attempted  must  appear;  Peo- 
ple V.  Albow,  140  N.  Y.  134,  35  N.  E.  439,  where  counterfeit  money  was 
described  as  "green  goods";  Knight  v.  State,  54  Ohio  St.  375,  43  N.  E. 
996,  venue  must  be  laid ;  United  States  v.  Clark,  46  Fed.  638,  arguendo. 
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Distingaished  in  Evans  v.  United  States,  153  U.  S.  587,  38  L.  Ed.  832, 
353  U.  S.  598,  38  L.  Ed.  835,  14  Sup.  Ct.  941,  discussing  sufficiency  of 
indictment  under  Rev.  Stats.,  §  5209,  for  misappropriating  bank  note. 

Necessary  averments  In  indictment  for  defrauding  fhrongb  the  mails, 
stated. 

Approved  in  Brooks  v.  United  States,  146  Fed.  227,  76  C.  C.  A.  581, 
upholding  sufficiency  of  description  of  scheme  to  defraud  in  indict- 
ment for  fraudulent  use  of  mails;  Brown  v.  United  States,  146  Fed.  220, 
76  C.  C.  A.  577,  in  prosecution  for  using  mails  to  defraud,  proof  must  es- 
tablish scheme  substantially  as  allied ;  United  States  v.  Green,  136  Fed. 
656,  658,  upholding  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy 
to  defraud  government ;  Miller  v.  United  States,  133  Fed.  341,  66  C.  C.  A. 
399,  upholding  indictment  for  fraudulent  use  of  mails ;  United  States  v. 
Howard,  132  Fed.  355,  indictment  under  Rev.  Stats.,  §  5393,  for  subor- 
nation of  perjury,  insufficient  where  it  charges  defendant  knew  at  time 
of  subornation  that  testimony  was  false,  willful  and  contrary  to  oath. 

Indictment  for  defrauding  tlirou^pl  tlie  malla,  alleging  no  particulars, 
is  defective. 

Approved  in  Milby  v.  United  States,  109  Fed.  641,  48  C.  C.  A.  574, 
indictment  to  defraud  insufficient,  failing  to  aver  "defendant  would 
not  or  did  not  intend  to  send  counterfeit  money"  offered  for  salej  In 
re  Benson,  58  Fed.  972,  general  language  of  Rev.  Stats.,  §  5440,  as  in- 
sufficient charge  of  conspiracy. 

Object  of,  stated;  facts  should  be  alleged,  not  condnslons  of  law. 
Approved  in  Armour  Packing  Co.  v.  United  States,  209  U.  S.  84,  52 
L.  Ed.  695,  28  Sup.  Ct.  428,  indictment  charging  shipper  with  securing 
transportation  of  goods  in  interstate  commerce  at  less  than  carrier's 
published  rates  in  violation  of  Elkins  Act  is  sufficient  where  it  charges 
all  elements  of  offense;  Moffatt  v.  United  States,  232  Fed.  530,  indict- 
ment for  use  of  mails  to  promote  scheme  to  defraud  is  sufficient  where 
it  sets  out  particulars  constituting  offense  and  use  of  mails  to  promote 
scheme,  and  intent  to  defraud  is  manifest  from  nature  of  scheme  itself; 
Samuels  v.  United  States,  232  Fed.  540,  in  indictment  for  using  mails 
to  promote  scheme  to  defraud,  use  of  word  ''knowingly"  is  not  neces- 
sary in  charging  deposit  of  letters  in  mails  by  defendant  where  that  is 
necessarily  implied  from  other  averments;  United  States  v.  Bopp,  230 
Fed.  726,  indictment  charging  that  defendants  conspired  to  set  on  foot 
military  enterprise  without  setting  forth  acts  constituting  military  en- 
terprise was  insufficient;  United  States  v.  Carney,  228  Fed.  166,  indict- 
ment under  Harrison  Anti-Narcotic  Act  charging  that  defendant,  not 
having  registered  and  paid  special  tax  required  by  act,  had  in  his  posses- 
sion quantity  of  morphine  is  insufficient  to  charge  offense,  where  it  was 
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not  alleged  he  was  in  business  requiring  registration  and  payment  of 
such  special  tax ;  Bettman  v.  United  States,  224  Fed.  826,  140  C.  C.  A. 
265,  indictment  of  president  of  corporation  for  making  false  statement 
as  to  corporation's  financial  condition,  charging  that  statement  was 
intended  to  be,  and  was  false  and  fraudulent,  was  sufficient  to  charge 
that  defendant  knew  falsity  of  statement;  United  States  v.  Ruroede, 
220  Fed.  213,  complaint  on  which  accused  was  arrested  on  information 
and  belief  that  he  did  unlawfully  conspire  to  defraud  United  States, 
stating  that  disclosure  of  facts,  subject  of  official  investigation,  would 
be  injurious  to  case  and  would  be  presented  at  hearing,  was  fatally  de- 
fective for  failure  to  show  overt  act  in  violation  of  law ;  United  States 
V.  Farmer,  218  Fed.  931,  indictment  for  misuse  of  mails  in  scheme  to 
defraud  by  selling  alleged  de  luxe  editions  of  books  falsely  represented 
to  be  valuable  was  not  demurrable  for  failure  to  describe  books ;  Tyomies 
Pub.  Co.  V.  United  States,  211  Fed.  389,  128  C.  C.  A.  47,  objection  to 
indictment  for  depositing  nonmailable  pictures  in  mails,  that  it  did  not 
expressly  charge  that  defendants  knew  character  of  pictures,  not  having 
been  urged  before  verdict,  was  within  provision  of  statute  that  pro- 
ceedings on  indictment  shall  not  be  affected  by  imperfection  in  form 
not  tending  to  prejudice  defendant;  Gould  v.  United  States,  209  Fed. 
732, 126  C.  0.  A.  454,  indictment  for  use  of  mails  for  scheme  to  defraud, 
charging  that  defendants  promoted  scheme  to  irrigate  arid  land  without 
reasonable  expectation  of  being  able  to  complete  system,  alleging  that 
public  generally  was  to  be  defrauded,  was  not  objectionable  for  failure 
to  allege  names  of  persons  intended  to  be  defrauded;  United  States  v. 
Patterson,  201  Fed.  719,  indictment  under  Sherman  Anti-trust  Act 
charging  defendants  with  conspiracy  in  restraint  of  interstate  trade  is 
sufficiently  specific  where  it  avers  course  of  conduct  and  means  used  by 
corporation  by  which  it  compelled  competitors  to  go  out  of  business; 
Winters  v.  United  States,  201  Fed.  848,  120  C.  C.  A.  175,  indictment  for 
sending  improper  letter  through  mail,  not  identifying  or  describing  let- 
ter, except  by  alleging  that  it  was  of  indecent  character,  and  contained 
article  to  be  used  to  prevent  conception,  without  alleging  what  article 
was,  was  fatally  defective;  United  States  v.  Kline,  201  Fed.  958,  in- 
dictment charging  physician  with  having  deposited  in  mail  letter  on  its 
face  relating  to  hernia,  but  which  informed  addressee  where  and  by 
whom  he  could  have  abortion  performed  on  unmarried  woman,  was  suffi- 
cient ;  Naf tzger  v.  United  States,  200  Fed.  502,  118  C.  C.  A.  598,  indict- 
ment charging  accused  with  having  received  postage  stamps  for 
conversion,  knowing  same  to  have  been  stolen  from  postoffice,  waa  de- 
murrable for  failure  to  describe  stamps,  and  to  charge  time  and  post- 
offices  from  which  th^y  were  stolen;  United  States  v.  Van  Wert,  195 
Fed.  977,  indictment  of  officer  appointed  to  suppress  liquor  traffic  among 
Indians,  for  bribeiy,  alleging  that  accused  accepted  bribe  for  recom- 
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mending  that  sentences  of  persons  convicted  of  selling  liquor  to  Indians 
be  changed,  was  insufficient,  since  accused  was  under  no  official  duty 
to  make  recommendations  as  to  punishments;  Etheredge  v.  United 
States,  186  Fed.  437,  108  C.  G.  A.  356,  indictment  charging  that  defend- 
ant caused  another  to  order  diamond  ring  from  complainant  to  be  paid 
on  installment  plan,  through  United  States  mails,  with  intent  not  to 
pay  for  same,  did  not  charge  scheme  to  defraud,  and  was  insufficient; 
Floren  v.  United  States,  186  Fed.  962,  964,  108  C.  C.  A.  577,  indictment 
charging  defendant  with  depositing  in  mail  letter  containing  informa- 
tion where  articles  intended  to  prevent  conception  could  be  obtained, 
addressed  to  person  in  Goshen,  Indiana,  but  containing  no  allegation  of 
date  of  letter,  name  signed,  place  where  mailed  or  marks  whereby  it 
can  be  identified,  is  insufficient;  United  States  v.  Atlantic  Journal  Co., 
185  Fed.  663,  indictment  for  conspiracy  to  defraud  United  States  by 
securing  one  cent  per  pound  rate  for  papers  sent  out  in  addition  to 
regular  circulation  is  insufficient  where  it  does  not  allege  that  such 
additional  pax>ers  were  sent  out  for  advertising  purposes  or  for  free 
circulation,  or  for  circulation  at  nominal  rates ;  Nabe-McCord  Mercantile 
Co.  V.  United  States,  182  Fed.  48,  104  C.  C.  A.  486,  information  did  not 
state  facts  sufficient  to  show  misbranding  under  Pure  Food  and  Drugs 
Act,  where  averments  failed  to  show  that  fluid  was  labeled  pure  flavor 
of  lemon,  or  that  lemon  oil  was  essential  ingredient;  Standard  Oil  Co. 
V.  United  States,  179  Fed.  618,  103  C.  C.  A.  172,  indictment  of  shipper 
for  receiving  rebates  or  concessions  in  violation  of  Elkins  Act  charging 
that  defendant  received  concession  on  certain  shipment  is  sufficient,  and 
need  not  charge  actual  payment  of  unlawful  rate;  Foster  v.  United 
States,  178  Fed.  171,  101  C.  C.  A.  485,  where  indictment  charged  use  of 
mails  for  scheme  to  defraud,  describing  scheme  in  first  count  with  alle- 
gation that  defendant  devised  it,  and  in  second  and  third  counts  charged 
defendant  with  executing  scheme  set  out  in  first  count,  which  statement 
is  made  part  of  second  count,  latter  counts  were  not  objectionable  for 
failure  to  charge  that  defendants  devised  scheme;  United  States  v. 
Breakwater  Co.,  174  Fed.  80,  under  statute  making  it  misdemeanor  for 
contractor  for  public  work  to  require  or  permit  laborer  to  work  more 
than  eight  hours  in  one  day,  information  against  contract  for  viola- 
tion of  such  provision,  not  setting  out  names  of  persons  unlawfully  em- 
ployed, is  insufficient ;  Harper  v.  United  States,  170  Fed.  388,  95  C.  C.  A. 
555,  indictment  charging  cashier  of  national  bank  with  having  made 
false  entry  in  report  with  intent  to  deceive  officer  of  association  need 
not  describe  feport  with  technical  accuracy  and  averment  that  it  was 
report  to  Controller  of  Currency  showing  resources  and  liabilities  of 
bank  on  certain  date  is  sufficient  to  warrant  presumption  that  it  was 
report  made  by  association;  United  States  v.  Louisville  &  N.  R.  Co.,  165 
Fed.  939,  indictment  against  carried  for  moving  cattle  from  quarantined 
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district,  contrary  to  rules  of  Secretary  of  Agriculture,  failing  to  allege 
facts  showing  promulgation  of  rules,  was  insufficient;  United  States  v. 
Lockwood,  164  Fed.  774,  indictment  charging  retail  dealer  with  failing 
to  pack  oleomargarine  as  required  by  statute,  not  specifying  in  what 
respect  package  used  was  unlawful,  is  insufficient;  United  States  v. 
Comstock,  161  Fed.  646,  indictment  under  Bankruptcy  Act  for  fraudu- 
lently concealing  property  is  sufficient  without  setting  out  manner  of 
concealment;  Armour  Packing  Co.  v.  United  States,  153  Fed.  17,  14 
L.  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135,  giving  or  receiving  rebate  or  con- 
cession on  interstate  shipment  is  essence  of  offense  denounced  by  Elkins 
Act,  and  indictment,  not  charging  device  by  which  concession  is  made, 
is  sufficient;  United  States  v.  Baltimore  etc.  R.  Co.,  153  Fed.  1008,  in- 
dictment charging  unjust  discrimination  in  interstate  commerce  by  re- 
fusing to  furnish  coal  company  with  rightful  share  of  cars  without 
alleging  facts  to  show  what  rightful  share  was,  or  that  company  ten- 
dered shipment,  was  insufficient ;  United  States  v.  Smith,  152  Fed.  545,  in- 
dictment charging  president  of  bank  with  misapplying  funds  and  credits 
of  bank  by  discounting  note  of  person  known  to  be  insolvent  is  insuffi- 
cient in  description  of  offense,  where  it  does  not  use  word  "moneys," 
nor  describe  funds  and  credits  misapplied ;  Van  Deusen  y.  United  States, 
151  Fed.  991,  81  C.  C.  A.  175,  scheme  by  owners  of  saloon,  to  be  effected 
by  correspondence  through  mails,  to  induce  different  persons  to  purchase 
half  interest  in  saloon  without  receiving  any  equivalent  therefor,  was 
scheme  to  defraud,  and  was  sufficiently  charged  in  indictment;  United 
States  v.  Marx,  122  Fed.  965,  holding  indictment  for  conspiracy  bad,  fail- 
ing to  make  clear  within  what  jurisdiction  offense  committed;  United 
States  V.  Post,  113  Fed.  854,  indictment  bad,  failing  to  aver  defendant 
could  not  and  did  not  intend  to  cure  diseases  in  return  for  money  sent 
through  mail;  Larkin  v.  United  States,  107  Fed.  700,  46  C.  C.  A.  588, 
indictment  defective,  failing  to  state  names  of  persons  to  be  defrauded ; 
Downing  v.  United  States,  8  Ariz.  34,  68  Pac.  556,  indictment  charging 
attempt  to  rob  mails  by  threatening  person  in  custody  with  dangerous 
weapons  is  not  so  defective  in  failing  to  allege  intent  to  rob  mails  as 
to  authorize  arrest  of  judgment  of  conviction  in  prosecution  in  which 
instructions  required  finding  of  such  intent;  Fehringer  v.  People,  59 
Colo.  4,  11,  147  Pac.  362,  364,  under  Local  Option  Act,  information 
charging  licensed  druggist  with  selling  liquor  in  anti-saloon  territory 
must  identify  offense,  and  mere  allegation  that  accused  unlawfully  sold 
liquor  in  such  territory  is  insufficient;  Town  of  Wolcott  v.  Stickles,  85 
Conn.  325,  82  Atl.  573,  complaint  alleging  that  accused  stole  chickens 
of  specified  value  chaises  larceny  of  poultry  punishable  by  statute; 
United  States  v.  Johnson,  26  App.  D.  C.  139,  where  indictment  for 
falsely  making  and  forging  application  to  United  States  Civil  Service 
Commission  for  examination  for  employment  in  civil  service  charged 
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accused  by  implication  only  of  making  false  answer  to  question  in 
application,  motion  by  accused  in  arrest  of  judgment  is  properly 
granted;  Czarra  v.  Board  of  Medical  Supervisors,  24  App.  D.  C.  258, 
complaint  against  medical  practitioner  charging  him  with  having  been 
accused  in  police  court  of  distributing  obscene  literature,  of  having  for- 
feited collateral  deposited  in  that  court,  and  of  having  admitted  distri- 
bution of  literature,  does  not  allege  acts  sufficient  to  constitute  unpro- 
fessional conduct  justifying  revocation  of  license;  Ainsworth  v.  United 
States,  1  App.  D.  C.  524,  528,  indictment  against  persons  engaged  in 
joint  undertaking  for  neglect  resulting  in  death  of  third  person,  failing 
to  state  facts  necessary  to  enable  court  to  determine  whether  there  was 
joint  duty,  and  whether  culpable  negligence  involved  all  of  defendants 
in  criminal  consequences,  is  defective;  Carter  v.  State,  12  Ga.  App.  432, 

78  S.  E.  207,  court  charging  accused  with  having  operated  automobile 
'*so  as  to  endanger  life  and  limb  of  persons  and  safety  of  property," 
was  demurrable  for  failure  to  show  what  person  or  what  property  was 
endangered ;  Burkes  v.  State,  7  Ga.  App.  42,  65  S.  E.  1093,  indictment  for 
violation  of  statute  in  being  intoxicated  on  public  street,  failing  to 
specify  street,  is  too  vague  and  indefinite ;  Youmans  v.  State,  7  Ga.  App. 
114,  66  S.  E.  389,  indictment  charging  that  bank  became  fraudulently 
insolvent  during  charge  and  under  responsibility  of  defendant  as  presi- 
dent was  suflScient;  Territory  v.  Cortez,  15  N.  M.  95,  103  Pac.  265,  in- 
dictment charging  unlawful  killing  of  cattle,  not  alleging  that  killing 

,was  knowingly  done,  is  fatally  defective;  Fletcher  v.  State,  2  Okl.  Cr. 
313,  23  L.  R.  A.  (N.  S.)  581,  101  Pac.  604,  information  for  single  sale  of 
intoxicating  liquor  must  allege  name  of  person  to  whom -sale  was  made, 
or  if  name  is  unknown,  this  fact  must  be  stated ;  Weston  v.  Territory,  1 
Okl.  Cr.  412,  98  Pac.  362,  information  for  selling  intoxicating  liquors,  not 
giving  name  of  person  to  whom  sale  is  made,  is  defective  and  conviction  is 
reversed ;  State  v.  Topham,  41  Utah,  48,  123  Pac.  892,  holding  informa- 
tion was  insufficient  for  not  alleging  facts  and  circumstances  constituting 
promises  and  devices  by  which  female  was  induced  to  remain  in  house 
of  prostitution;  Blitz  v.  United  States,  153  U.  S.  315,  38  L.  Ed.  728, 
14  Sup.  Ct.  927,  Federal  indictment  for  voting  as  another  is  insufficient 
unless  it  allege  vote  for  Federal  candidate;  United  States  v.  Wallace, 
40  Fed.  146,  otnission  of  name  of  government  officer  to  whom  false 
account  is  presented  is  fatal;  United  States  v.  Potter,  56  Fed.  103,  charge 
of  false  entry  in  bank  report  is  insufficient  without  averment  of  cashier's 
verification;  dissenting  opinion  in  May  v.  United  States,  199  Fed.  52, 
117  C,  C.  A.  420,  majority  holding  indictment  charging  defendants,  while 
manufacturers  of  colored  oleomargarine,  did  fraudulently  attempt  to  de- 
fraud government  of  tax  on  specified  quantity  of  such  substance,  was 
not  objectionable  for  failure  to  charge  manner  in  which  attempt  to 
defraud  was  made;  dissenting  opinion  in  Chaplin  v.  United  States,  193 
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Fed.  885,  114  C.  C.  A.  93,  majority  holding  indietment  for  conspiracy 
to  defraud  government  by  means  of  alleged  fraudulent  entries  of  desert 
lands  was  not  fatally  defective  for  failure  to  allege  that  defendants 
agreed  to  procure  persons  to  make  entries  under  Desert  Land  Act; 
dissenting  opinion  in  Harper  v.  United  States,  170  Fed.  395,  95  C.  C.  A. 
555,  majority  holding  indictment  charging  cashier  of  national  bank  with 
having  made  false  entry  in  report  with  intent  to  deceive  officer  of  asso- 
ciation was  sufficient,  without  averment  that  report  was  made  by  asso- 
ciation ;  dissenting  opinion  in  Morris  v.  United  States,  161  Fed.  684,  685, 
687,  88  C.  C.  A.  532,  majority  holding  indictment  for  carrying  on  busi- 
ness of  manufacture  of  oleomargarine  without  having  paid  special  tax 
therefor  is  sufficiently  specific,  in  absence  of  motion  for  bill  of  par- 
ticulars. 

Distinguished  in  May  v.  United  States,  199  Fed.  47,  117  C.  C.  A.  420, 
indictment  charging  that  defendants  while  manufacturers  of  colored 
oleomargarine,  fraudulently  attempted  to  defraud  government  of  tax  on 
specified  quantity  of  such  substance,  was  not  objectionable  for  failure  to 
charge  manner  in  which  attempt  to  defraud  was  made. 

Indictment  in  terms  of  statute,  where  merely  generic,  is  bad. 
Approved  in  United  States  v.  American  Naval  Stores  Co.,  186  Fed. 
596;  holding  third  count  in  indictment,  under  Sherman  Anti-trust  Act, 
charging  defendant  with  monopolizing  and  attempting  to  monopolize 
interstate  trade,  bad  for  duplicity;  Brown  v.  United  States,  143  Fed.  62, 
74  C.  C.  A.  214,  and  Ewing  v.  United  States,  136  Fed.  56,  69  C.  C.  A.  61, 
both  upholding. indictment  for  fraudulent  use  of  mails;  United  States  v. 
Etheredge,  140  Fed.  378,  380,  indictment  for  using  mails  to  defraud 
under  25  Stat.  873,  e.  393,  §  2,  must  set  out  facts  constituting  fraud- 
ulent scheme  as  fully  as  required  under  section  1;  United  States  v. 
Green,  136  Fed.  641,  determining  sufficiency  of  indictment  under  Rev. 
Stats.,  §  5451,  for  bribery  of  government  official  by  check ;  Dalton  v. 
United  States,  127  Fed.  546,  62  C.  C.  A.  238,  holding  device  or  artifice 
used  to  defraud  must  be  set  out  by  positive  averment ;  State  v.  Parkers- 
burg  Brewing  Co.,  53  W.  Va.  596,  45  S.  E.  925,  quashing  indictment  as 
insufficient,  failing  to  allege  particular  unlawful  sales  of  liquor  know- 
ingly permitted  by  defendant  to  be  made ;  United  States  v.  Wardell,  49 
Fed,  915,  indictment  for  interfering  with  deputy  marshal  at  election; 
United  States  v.  Patterson,  55  Fed.  638,  639,  appljring  rule  to  indictment 
.for  illegal  combination  in  restraint  of  trade;  United  States  v.  Kessel, 
62  Fed.  61,  averment  of  transmitting  to  pension  commissioner  altered 
surgeon's  certificate,  without  stating  intent,  is  bad;  Arrington  v.  Com- 
monwealth, 87  Va.  99,  10  L.  R.  A.  245,  12  S.  E.  225,  indictment  for  sell- 
ing liquor  must  state  place,  quantity;  dissenting  opinion  in  Slack  v. 
State,  61  Tex.  Cr.  409,  Ann.  Caa.  1913B,  112,  136  S.  W.  1092,  majority 
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holding  it  was  not  essential  to  validity  of  indictment  under  act  prohibit- 
ing selling  of  intoxicating  liquor  except  as  permitted  by  law  that  excep- 
tion referred  to  should  be  negatived ;  United  States  v.  Praeger,  149  Fed. 
478,  ai^guendo. 

Distinguished  in  McNiel  v.  United  States,  150  Fed.  84,  80  C.  C.  A.  36, 
indictment  charging  that  bankrupt  unlawfully,  knowingly,  willfully  and 
fraudulently  concealed  property  from  trustee,  sufficiently  avers  knowl- 
edge that  property  belonged  to  estate. 

Indictment  insufflciently  describing  crime  is  not  aided  by  verdict. 
Approved  in  dissenting  opinion  in  Friedenstein  v.  United  States,  125 
U.  S.  235,  31  L.  Ed,  741,  8  Sup.  Ct.  844,  majority  holding  failure  to  de- 
mur to  suit  to  forfeit  diamonds  waives  defects  in  information. 

124  TJ.  S.  48»-493,  31  L.  Ed.  495,  8  Sup.  Ot  659,  BBOWN  V.  McCONNEIiL. 

Acceptance  of  security  and  signing  of  citation,  where  necessary,  are,  In 
legal  effect,  allowance  of  appeal. 

Approved  in  Stewart  v.  Masterson,  124  U.  S.  494,  31  L.  Ed,  507,  8 
Sup. .  Ct.  562,  requiring  new  bond  where,  before  citation  was  signed, 
former  bond  became  inoperative;  Ali^ka  United  Gold  Min.  Co.  v.  Keat- 
ing, 116  Fed.  565,  53  C.  C.  A.  655,  upholding  writ  of  error  issued  and 
served  by  copy  lodged  with  clerk  of  court  to  which  directed;  Gorham  v. 
Broad  River  Tp.,  113  Fed.  84,  allowing  amendment  of  writ  of  error  after 
case  removed  clerical  error,  word  "defendant**  used  for  ** plaintiff"; 
Tornanses  v.  Melsing,  106  Fed.  786,  45  C.  C.  A.  615,  sustaining  appeal, 
allowed  by  lower  court,  supersedeas  granted,  certified  copies  of  orders 
allowing  appeal  and  assignment  of  errors  and  bond  filed  with  original 
supersedeas  bond. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  AniL  Oas.  807. 

Citation  on  appeal  from  territorial  as  well  as  Oircult  Ooort  may  b« 
signed  either  there  or  by  Supreme  Court  Judge. 

Approved  in  Copper  Riv.  Min.  Co.  v.  McClellan,  138  Fed.  338,  70 
C.  C.  A.  623,  judge  of  Circuit  Court  of  Appeals  may  allow  appeal  from 
District  Court  of  Alaska. 

Appeal  in  proper  case  being  matter  of  right,  allowance  consists  merely 
in  doing  things  necessary  to  that  end. 

Approved  in  Bernard  v.  Lea,  210  Fed.  586,  127  C.  C.  A.  219,  failure 
to  file  assignment  of  errors  before  allowance  of  appeal  does  not  deprive 
appellate  court  of  jurisdiction;  Old  Nick  Williams  Co.  v.  United  States, 
152  Fed.  929,  82  C.  C.  A.  73,  writ  of  error  sued  out  by  accused  does  not 
become  effective  until  deposited  with  clerk  of  trial  court;  Simpson  v. 
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First  Nat.  Bank,  129  Fed.  259,  63  C.  C.  A.  371,  where  appeal  allowed 
on  condition  that  petitioner  give  bond,  filing  of  assignment  of  errors 
at  time  of  giving  and  acceptance  of  bond  is  in  time;  Chow  Loy 
V.  United  States,  112  Fed.  356,  50  C.  C.  A.  279,  sustaining  appeal,  under 
Chinese  Exclusion  Act,  by  oral  notice  to  commissioner  within  ten  days 
and  filed  of  record ;  Swift  &  Co.  v.  Kortrecht,  110  Fed.  328,  49  C!  C.  A. 
68,  refusing  to  dismiss,  allowing  new  bond  to  be  given,  names  of  all 
obligees  ill  appeal  bond  not  set  out. 

Appeal  requires  only  that  appellant  properly  dte  bis  adversary  and 
properly  docket  ca^e. 

Approved  in  Anderson  v.  Comptois,  109  Fed.  976,  48  C.  C.  A.  1,  com- 
mitting respondent  for  contempt,  advising  disobedience  of  writ  of  super- 
sedeas lawfully  issued  by  Circuit  Court  of  Appeals. 

Appeal  before  end  of  term  requires  no  citation;  otherwise,  if  security 
not  given  tiU  after,  except  case  be  docketed. 

Approved  in  McNulta  v.  West  Chicago  Park  Com.,  99  Fed.  329,  39 
C.  C.  A.  545,  holding  citation  unnecessary,  appeal  taken  in  open  court  at 
term  decree  rendered;  Crawford's  Estate,  51  Or.  80,  82,  93  Pac.  821, 
under  statute  providing  that  party  may  appeal  by  notice  in  open  court, 
or  before  judge  if  decree  is  rendered  at  chambers,  and  that  notice  shall 
be  entered  in  journal,  oral  notice  of  appeal  is  all  that  is  required,  and 
service  on  adverse  party  is  not  necessary;  Richardson  v.  Green,  130 
U.  S.  114,  32  L.  Ed.  875,  9  Sup.  Ct.  446,  where  appeal  bond  not  accepted 
in  open  coxirt  or  at  decree  term;  Central  Trust  Co.  v.  Continental  Trust 
Co.,  86  Fed.  524,  where  appeal  was  perfected  in  open  court  during  term 
of  decree. 

Security  is  not  Jurisdictional  on  appeal  after  term;  if  cause  docketed, 
it  may  be  supplied  in  Supreme  Court. 

Approved  in  In  re  McKenzie,  180  U.  S.  547,  45  L.  Ed.  662,  21  Sup. 
Ct.  472,  holding  appeal  effective,  original  citation  and  supersedeas  with 
certified  copies  of  assignment  of  errors  and  supersedeas  bond  and  orders 
allowing  appeal  filed  in  District  Court ;  Herr  v.  St.  Louis  &  S.  F.  R.  Co., 
174  Fed.  940,  98  C.  C.  A.  550,  where  petition  in  error  was  allowed  by 
trial  court,  and  proceedings  were  regular,  except  that  no  cost  bond  was 
given,  and  such  bond,  approved  by  court  below,  is  tendered  in  appellate 
court,  case  will  not  be  dismissed;  Blaffer  v.  New  Orleans  Water  Supply 
Co.,  160  Fed.  393,  87  C.  C.  A.  341,  appeal  will  not  be  dismissed  because 
bond  is  not  payable  to  all  adverse  parties,  where  on  hearing  of  motion 
to  dismiss,  appellant  tenders  new  bond  conditioned  to  meet  objections; 
In  re  Black  Diamond  Copper  Min.  Co.,  10  Ariz.  41,  85  Pac.  656,  dis- 
missing appeal  from  order  in  bankruptcy,  where  appeal  bond  was  not 
approved  by  judge,  but  by  clerk,  as  such  authority  cannot  be  delegated; 
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Scbrot  V.  Sehoenfeldy  23  App.  D.  C.  425,  omission  to  file  undertaking  on 
appeal  from  justice  of  peace  within  six  days  from  entry  of  judgment, 
as  required  by  code,  is  jurisdictional,  and  may  not  be  supplied  by  appel- 
late court;  McClellan  v.  Pyeatt,  49  Fed.  260,  261,  l-€.  C.  A.  241,  ap- 
proval of  supersedeas  bond  before  issue  of  writ  of  error  is  immaterial 
irr^^larity;  United  States  Trust  Co.  v.  Western  Contract  Co.,  81  Fed. 
471,  26  C.  C.  A.  472,  where  citations  were  waived  on  four  appeals,  all 
parties  were  held  parties  to  all  appeals. 

Distinguished  in  Simpson  v.  First  Nat.- Bank,  129  Fed.  260,  261,  63 
C.  C.  A.  371,  where  appeal  allowed  on  condition  that  petitioner  give 
bond,  filing  of  assignment  of  errors  at  time  of  giving  and  acceptance  of 
bond  is  in  time;  Vaill  v.  Town  Council  of  New  Shouham,  18  R.  I.  410, 
28  Atl.  346,  under  local  statute. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.  Note,  66  L.  B.  A.  841,  842,  843,  846, 
851,  858. 

Poverty  as  ground  for  requiring  security  for  costs.  Note,  24 
£.  R.  G.  32. 

124  XT.  S.  493-494,  31  L.  Ed.  507,  8  Sup.  Ct.  561,  STEWART  v.  MASTEBSON. 

Citation  after  first  appeal,  inoperative  for  failure  to  docket,  is  second 
i^peal  requiring  new  bond. 

Approved  in  Tomanses  v.  Melsing,  106  Fed.  786,  45  C.  C.  A.  615,  sus- 
taining appeal,  original  citation  and  supersedeas,  certified  copies,  assign- 
ment of  errors  and  supersedeas  bond  filed  in  District  Court. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  841,  858. 

124  XT.  a  496-505,  31  L.  Ed.  484,  8  Sup.  Ct.  604,  BRAZEE  v.  SCHOFIELD. 

Under  Oregon  Donation  Acts,  widow  or  heirs  of  settler,  dying  after 
four  yean*  work,  could  prove  up. 

Approved  in  Hershbei^er  v.  Blewett,  55  Fed.  179,  lands  patented 
under  said  act  to  heirs  of  decedent  are  not  subject  to  administration; 
Sylvester  y.  Washington,  215  U.  S.  86,  54  L.  Ed.  105,  30  Sup.  Ot. 
25,  under  Oregon  Donation  Act  of  September  27,  1850,  as  amended 
July  17,  1854,  no  condition  except  residence  for  four  years  was  neces- 
sary to  validate  sale  by  settler  before  patent;  Sylvester  v.  State,  46 
Wash.  593,  91  Pac.  19,  under  Oregon  Donation  Act  of  September  27, 
1850,  deed  to  land  executed  after  grantor  had  completed  four  years  ^ 
residence  thereon  was  valid. 

One  claiming  through  heirs  of  deceased  Oregon  donation  claimant  is 
estopped  to  question  their  title. 

XIV— 6 
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Approved  in  North  Chicago  St.  R.  Co.  v.  Chicago  Union  etc.  Co.,  150 
Fed.  624,  626,  denying  right  of  lessors  of  railroad  to  attack  transfer  of 
stock  by  another  to  lessee  corporation  where  former  had  taken  benefit 
of  transaction;  Babcock  v.  Clarkson,  63  Fed.  608,  11  C.  C.  A.  351,  as- 
signor of  patent  cannot  assail  its  validity  when  sued  for  infringement. 

Infant's  acquiescence,  eleven  years  after  majority, -and  retention  of  pur- 
chase price,  confirms  ^ardian's  sale. 

Approved  in  Kingsley  v.  Jordan,  85  Me.  141,  26  Atl.  1091,  where  adult 
heirs  of  minor  acquiesced  during  two  and  one-half  years;  Tracy  v. 
Roberts,  88  Me.  317,  51  Am.  St.  Rep.  399,  34  Atl.  71,  where  defendants 
had  possession  over  thirteen  years. 

124  XT.  S.  505--510,  31  L.  Ed.  526,  8  Sup.  Ct.  586,  DISTBICT  OF  COLUMBIA 
V.  QAIiLAKBB. 

City  cannot  object  that  sewer  is  not  according  to  specifications,  where 
itself  is  supervising  the  contractor's  work. 

Approved  in  Old  Colony  Trust  Co.  v.  Omaha,  230  U.  S.  U8,  57  L.  Ed. 
1417,  33  Sup.  Ct.  967,  acquiescence  by  municipality  in  extension  of  fran- 
chise for  electric  light  to  distribution  for  power  and  heat,  evidenced  by 
collection  of  taxes  imposed  on  receipts  therefrom  and  purchase  by  city 
of  current  for  power,  entitled  those  advancing  money  on  security  of 
franchise  to  insist  upon  continuation  of  right;  Lowrey  v.  Hawaii,  206 
U.  S.  222,  51  L.  Ed.  1033,  27  Sup.  Ct.  622,  holding  government  of 
Hawaii  was  bound  by  contract  to  reconvey  property  or  pay  fifteen  thou- 
sand dollars  to  Mission  for  failure  to  continue  religious  instruction  in 
school ;  City  of  Wichita  v.  Wichita  Water  Co.,  222  Fed.  796, 138  C.  C.  A. 
337,  holding  churches  are  not  entitled  to  free  use  of  water  for  motors, 
nor  consumers  to  have  service  pipes  connected  to  water-mains  at  expense 
of  company,  where  such  chaiiges  have  been  paid  for  thirty  years  without 
objection  under  ordinance  granting  franchise ;  Prudence  Coal  Co.  v.  Per- 
kins, 217  Fed.  574,  133  C.  C.  A.  421,  where  lessee  of  coal  lands  paid 
royalties  for  ten  years,  three  of  which  were  after  death  of  lessor,  on 
certain  construction  of  lease,  that  will  be  taken  as  true  construction  as 
against  lessee;  Schupphaus  v.  E.  T.  Du  Pont  De  Nemours  Powder  Co., 
204  Fed.  629,  holding  plea  filed  by  defendant  in  infringement  suit,  alle- 
ging ownership  of  patent  by  virtue  of  contract  requiring  complainant  to 
assign  patents,  was  not  sustained  by  evidence  where  it  appeared  that 
ail  patents  called  for  by  contract  had  been  assigned  and  purchase  price 
paid;  Otis  v.  Pittsburgh-Westmoreland  Coal  Co.,  199  Fed.  91.  117 
C.  C.  A.  598,  holding  stipulation  that  deliveries  of  option  bonds  should 
succeed  immediately  deliveries  of  bonds  purchased  was  not  to  be  given 
such  literal  interpretation  as  to  prevent  proof  of  practical  construction 
of  contract  before  controversy  arose;  Town  of  Packwaukee  v.  American 
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Bridge  Co.,  183  Fed.  365,  366,  105  C.  C.  A.  579,  where  town  board  ap- 
pointed person  to  supervise  building  of  bridge,  and  contractor  paid  on 
subcontracts  only  after  approval  of  material  and  workmanship  by  town 
representative,  town  could  not  refuse  to  accept  and  pay  for  bridge  on 
ground  of  allied  defects;  Texas  Star  Flour  Mills  Co.  v.  Moore,  177 
Fed.  752,  plaintiff  purchasing  wheat  by  sample  from  defendant  in  Kan- 
sas City  was  concluded  by  certificate  of  board  of  trade  inspector,  that 
grain  shipped  was  in  accordance  with  sample,  where  both  parties  knew 
r^pilations  of  board  of  trade  concerning  inspection  of  grain ;  Hanson  v. 
W.  L.  Blake  &  Co.,  155  Fed.  363,  oral  agreement  by  mortgagor  to  insure 
mill  property  for  benefit  of  mortgagee  whose  money  was  used  in  con- 
struction of  mill  gives  mortgagee  equitable  lien  upon  proceeds  of  insur- 
ance as  against  mortgagor  or  trustee  in  bankruptcy;  Cook  v.  Foley,  152 
Fed.  50,  81  C.  C.  A.  237,  in  contract  for  railroad  construction,  while 
provision  of  speciRcations  making  measurements  and  classifications  of 
company's  engineers  final  and  conclusive  was  not  in  terms  made  part  of 
subcontract,  acts  in  making  and  receiving  payments  based  on  estimates 
of  engineers  show  intention  to  make  specifications  part  thereof,  and 
rights  of  parties  are  governed  thereby;  Davis  v.  Alpha  etc.  Cement  Co., 
142  Fed.  76,  73  C.  C.  A.  388,  where,  in  performance  of  contract  of  sale 
of  cement  deliverable  through  year  in  carload  lots  as  ordered,  vendor 
uniformly  obtained  cars,  and  made  no  claim  that  it  was  vendee's  duty 
to  do  so,  he  was  bound  by  such  course;  Michigan  Home  Colony  Co.  v. 
Tabor,  141  Fed.  337,  72  C.  C.  A.  480,  construing  contract  for  sale  of 
land  with  reference  to  payments  of  purchase  price ;  Chicago  G.  W.  Ry. 
Co.  V.  Northern  Pac.  R.  Co.,  101  Fed.  795,  42  C.  C.  A.  25,  holding  de- 
fendant bound,  fulfilling  obligation  to  pay  certain  share  of  expenses  for 
ten  years  without  protest;  Beckette  v.  Kinner,  167  Ky.  339,  180  S.  W. 
531,  in  action  to  recover  agreed  price  for  driving  logs,  where  defendants 
were  continually  buying  logs,  and  plaintiffs  agreed  to  drive  all  their 
logs  and  did  drive  more  than  defendants  owned  at  time  of  making  of 
contract,  contract  was  continuing  one  for  full  stipulated  term;  Wilson 
V.  Marsee,  166  Ky.  489,  179  S.  W.  411,  where  deed  reserved  timber 
rights,  and  grantees  for  long  time  acquiesced  in  grantor's  removal  of 
timber,  grantors  are  entitled  to  estate  in  timber  and  right  to  go  upon 
land  to  remove  it;  Derby  Desk  Co.  v.  Conners  Bros.  Const.  Co.,  204 
Mass.  470,  90  N.  E.  545,  where  building  contract  is  ambiguous,  and  evi- 
dence of  preliminary  negotiations,  conduct  of  parties,  and  interviews 
between  them  after  execution  of  contract  is  received,  construction  of 
contract  in  for  jury;  Famsworth  v.  Fraser,  137  Mich.  300,  100  N.  W. 
401,  holding  evidence  sufficient  to  justify  finding  that  note  in  suit  based 
on  suflScient  consideration;  Gaun  v.  Ball,  26  Okl.  33,  110  Pac.  1070, 
where  plaintiff  agreed  to  file  on  surplus  allotment  and  convey  same  to 
defendant  for  certain  price,  and  contract  stipulated  for  five  hundred 
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dollars  liquidated  damages  in  case  of  default  by  either  party,  such  sum 
could  be  recovered  without  proving  actual  damages  sustained;  United 
States  Fidelity  etc.  Co.  v.  Shirk,  20  Okl.  580,  95  Pac.  220,  in  action  on 
redelivery  bond  executed  by  one  of  two  joint  agents  authorized  by 
power  of  attorney  to  execute  and  deliver  indemnity  bonds  and  company 
defended  on  ground  that  signature  of  one  agent  alone  was  not  bindings 
evidence  was  admissible  to  show  that  company  made  no  objection 
to  validity  of  bond  until  judgment  was  rendered  in  replevin  suit  for  re- 
turn of  property  which  could  not  be  returned;  Roberts  v.  Tuttle,  36- 
Utah,  630,  105  Pac.  922,  under  contract  of  sale  providing  for  payment 
of  balance  of  price  "in  monthly  installments  of  twenty  dollars  per 
month  with  seven  per  cent  interest,"  purchaser  is  required  to  pay  only 
twenty  dollars  per  month,  inclusive  of  interest,  as  parties  themselves 
had  given  this  interpretation  to  contract  by  payment  and  receipt  of 
seventeen  installments;  Butler  Bros.-Hoff  Co.  v.  Virginian  Ry.  Co.,  113- 
Va.  35,  73  S.  E.  444,  in  contractor's  action  for  further  compensation, 
contractor  by  acquiescence  placed  same  construction  on  contracts  as  to* 
classification  of  material  excavated  in  making  cut  as  railroad  engineer, 
and  could  not  recover;  Jones  v.  Thomas,  120  Wis.  280,  97  N.  W.  952, 
following  construction  put  on  ambiguous  arbitration  agreement  by  par- 
ties and  arbitrators;  Smith  v.  New  York  etc.  Paving-Block  Co.,  56  Fed. 
526,  construing  bill  of  lading  providing  for  demurrage  for  delay  in  un- 
loading; Brown  v.  Cranberry  etc.  Coal  Co.,  59  Fed.  437,  construing  deed 
in  light  of  previous  and  contemporaneous,  acts  of  parties;  Levy  v. 
Dattlebaum,  63  Fed.  994,  construing  agreement  of  joint  patentees  on 
dissolving  partnership ;  Metropolitan  Nat.  Bank  v.  Benedict  Co.,  74  Fed. 
185,  20  C.  C.  A.  377,  construing  agreement  for  sale  of  goods  on  consign- 
ment; Fox  Solid  etc.  Steel  Co.  v.  Schoen  Mfg.  Co.,  84  Fed.  545,  28 
C.  C.  A.  492  (affirming  77  Fed.  30),  construing  contract  limiting  right 
of  manufacture;  St.  Joseph  Union  Depot  Co.  v.  Chicago  etc.  Ry.  Co.,. 
89  Fed.  657,  32  C.  C.  A.  284,  construing  railroad  contract  for  mainte- 
nance of  union  depot;  City  of  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  93^ 
Fed.  127,  referring  to  prior  suits  to  show  mutual  construction  of  con- 
tract; O'Dea  V.  Winona,  41  Minn.  430,  43  N.  W.  99,  construing  street- 
grading  contract;  Fitzgerald  v.  Fitzgerald  &  Mallory  Cons.  Co.,  41  Neb. 
458,  59  N.  W.  860,  construing  transportation  contract ;  Helme  v.  Strater,. 
52  N.  J.  Eq.  603,  30  Atl.  338,  where  language  of  contract  is  ambiguous; 
Peay  y.  Salt  Lake  City,  11  Utah,  343,  40  Pac.  209,  it  is  error  to  exclude 
evidence  of  such  construction;  Griffin  v.  Salt  Lake  City,  18  Utah,  140, 
55  Pac.  385,  reforming  contract  inadvertently  expressing  unintended 
meaning;  Knopf  v.  Richmond  etc.  R.  R.  Co.,  85  Va.  778,  8  S.  E.  789, 
applying  rule  to  contract  for  railroad  pass;  Gibney  v.  Fitzsimmons,  45- 
W.  Va.  342,  32  S.  E.  192,  ambiguous  deed  may  be  explained  by  subse- 
quent conduct  of  parties ;  Janesville  Cotton  Mills  v.  Ford,  82  Wis.  430,. 
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17  L.  B.  A.  569,  62  N.  W.  769,  applying  rule  to  agreement  for  apportion- 
ing water-power;  dissenting  opinion  in  Constable  v.  National  Steam- 
ship Co.,  154  U.  S.  95,  38  L.  Ed.  921,  14  Sup.  Ct.  1079,  construing  bill 
of  lading  as  to  liability  for  fire;  dissenting  opinion  in  First  Nat.  Bank 
V.  Henry,  159  Ala.  392,  49  South.  106,  majority  holding  that  where  bank 
commingles  its  own  collaterals  for  cotton  to  secure  its  own  debts  with 
collaterals  held  to  secure  note  payable  to  depositor,  all  collaterals  be- 
come property  of  depositor  to  secure  note. 

Distinguished  in  Drainage  Com.  v.  National  Contracting  Co.,  136  Fed. 
794,  under  Acts  La.  1896,  p.  162,  No.  114,  relating  to  New  Orleans  drain- 
age, neither  conmiission  nor  engineer  could  consent  to  substitution  of 
cheaper  material  for  that  specified  in  contract;  Grorrell  v.  Home  life 
Ins.  Co'.,  63  Fed.  378, 11  C.  C.  A.  240,  under  facts. 

124  n.  S.  510-515,  31  L.  Ed.  523,  8  Sup.  Ct.  590,  HOPKINS  v.  OBB. 

Note   of   acknowledged   genuinenoBS   held  admissible   under   common 
count,  though  varying  from  special  count. 

Approved  in  Pearce  v.  Strickler,  9  N.  M.  471,  64  Pac.  749,  following 
rule. 

Verdict  omitting  word  "dollars"  is  not  so  defective  that  Judgment  m^y 
not  be  rendered. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Fink,  4  Tex.  Civ.  App.  270,  23  S.  W. 
331,  following  rule;  Baltimore  etc.  R.  R.  Co.  v.  Dougherty,  7  App.  D.  C. 
382,  where  jury's  finding  of  damages  is  defective  and  uncertain,  but 
capable  of  being  made  certain,  court  may  make  calculation  from  data 
furnished  in  verdict  and  render  judgment  thereon;  Central  of  Georgia 
Ry.  Co.  V.  Mote,  131  Ga.  170,  62  S.  E.  167,  in  suit  for  personal  injuries 
against  railroad,  verdict  for  "ten  thousand  and  cost  of  suit",  will  be 
construed  to  be  verdict  for  ten  thousand  dollars,  and  judgment  for 
ten  thousand  dollars  should  not  be  set  aside  on  ground  that  it  was  not 
authorized  by  verdict;  Cox  v.  High  Point  etc.  R.  Co.,  149  N.  C.  88,  16 
Ann.  Gas.  474,  62  S.  E.  762,  in  action  for  wrongful  death,  verdict  for 
"five  thousand"  was  sufficient  to  authorize  court  to  render  judgment 
for  five  thousand  dollars. 

Effect  of  omission  of  dollar-mark  or  other  designation  indicating 
money  in  instrument,  indictment,  etc.  Note,  7  Ann.  Oas.  19150, 
836. 

Omission  of  words  from  verdict  as  affecting  validity  thereof.  Note, 
16  Ann.  Gas.  476. 

Omission  of  dollar  sign  or  word  "dollars"  from  verdict  or  judg- 
ment.   Note,  85  L.  B.  A.  (N.  8.)  658. 

Object  of  New  Mexico  law,  defining  extent  of  appellate  power  of  re- 
view, stated. 
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Approved  in  Sierra  Co.  v.  Dona  Ana  Co.,  5  N.  M.  196,  21  Pac.  84,  85, 
losing  party  in  court  trial  must  move  for  a  new  trial,  and  embody  evi- 
dence in  bill  of  exceptions. 

New  Mexico  Supreme  Court  may  make  affixmance  conditional  on  re- 
mission of  part  of  interest  awarded. 

Approved  in  Potter  v.  Tucker,  11  Ala.  App.  471,  66  South.  923,  in 
action  on  promissory  notes  in  which  judgment  went  by  default,  court  has 
power  upon  motion  for  new  trial  to  permit  remission  of  part  of  dam- 
ages and  enter  judgment  for  balance ;  Koenigsberger  v.  Richmond  Silver 
Min.  Co.,  158  U.  S.  53,  39  L.  Ed.  893,  15  Sup.  Ct.  756,  where  record 
shows  amount  disputed,  court  may  give  judgment  conditioned  on  its 
remission ;  Smith  v.  Times  Pub.  Co.,  178  Pa.  St.  512,  35  L.  E.  A.  835, 
36  Atl.  310,  appellate  court  may  not  reassess  damages. 
'  Distinguished  in  Kennon  v.  Gilmer,  131  U.  S.  29,  83  L.  Ed.  113,  9 
Sup.  Ct.  699,  where  amount  of  verdict  is  not  severable,  court  cannot  alter 
it. 

Liability  of  sureties  on  appeal  bond  where  new  trial  is  ordered  nin- 
less  party  agrees  to  reduction  in  amount  of  judgment.  Note, 
Ann.  Gas.  1914A,  1801. 

Law  held  to  authorize  entry  of  Judgment  upon  affirmance  against  sure- 
ties as  well  as  appellant. 

Approved  in  United  States  Surety  Co.  v.  American  Fruit  Product  Co., 
40  App.  D.  C.  247,  where  statute  provides  for  summary  entry  of  judg- 
ment against  surety,  and  by  terms  of  bond  he  has  submitted  himself 
to  jurisdiction  of  court  for  that  purpose,  surety  is  liable,  and  separate 
action  on  bond  is  not  necessary. 

Distinguished  in  Grover  &  Baker  Sewing  Machine  Co.  v.  Radcliffe, 
137  U.  S.  299,  34  L.  Ed.  673,  11  Sup.  Ct.  96,  under  facts. 

124  n.  &  515-519,  31  L.  Ed.  521,  8  Sup.  Ct  574,  TBASK  v.  JACKSONVILLE 
ETC.  B.  B.  CO. 

Bonds  being  invalid,  one  not  bona  fide  holder  cannot  recover. 
Approved  in  Park  v.  Buxton,  10  Ga.  App.  358,  73  S.  E.  558,  purchaser 
of  note  before  maturity,  but  when  installments  of  interest  are  past  due, 
is  subject  to  any  defense  maker  could  make  against  original  payee;  Doty 
V.  Garfield  Tp.,  89  Kan.  724,  133  Pac.  173,  where  plaintiff  purchasing 
refunding  bonds  was  assured  of  their  validity,  that  he  ascertained  judg- 
ments on  others  of  same  issue  had  been  recovered,  but  interest  had  been 
in  default  seventeen  years,  question  of  bona  fides  should  have  been  sub- 
mitted to  jury ;  Smith  v.  Florida  Cent.  R.  R.  Co.,  43  Fed.  733,  736,  742, 
where  facts  showed  plaintiff  was  not  innocent  purchaser;  Knevals  v. 
Florida  Cent.  R.  R.  Co.,  66  Fed.  229,  233,  136  C.  C.  A.  410,  assignee  of 
pledgee  of  stock  can  acquire  no  greater  right  than  pledgor  had. 
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124  n.  S.  510-^23,  81  li.  Ed.  633,  8  Sup.  Cft.  688,  FAYOIJ.E  v.  TEXAS  ETC. 
B.  B.  OO. 

Appeal  not  docketed  until  second  term  after  entry  of  decree  is  too  late, 
and  dismlBsible  on  motion. 

Approved  in  Freeman  v.  United  States,  227  Fed.  735,  where  tran- 
script in  criminal  case  was  unusually  large  and  took  several^  months  in 
preparation,  placing  of  case  on  calendar  was  equivalent  to  indefinite  en- 
largement of  time  for  filing  transcript,  and  government  was  not  entitled 
to  dismissal;  Carriere  &  Son  v.  United  States,  163  Fed.  1010,  delay  of 
one  day  beyond  period  p'tescribed  for  review  of  decisions  of  board  of 
appraisers  by  Customs  Administrative  Act  is  fatal ;  Rush.  v.  Conner,  44 
Fla.  171,  32  South.  797,  dismissing  appeal  where  transcript  not  filed 
within  term  to  which  error  returnable;  Wood  Harvester  Co.  v.  Heidel, 
4  N.  D.  432,  61  N.  W.  167,  dismissing  appeal  for  failure  to  file  tran- 
script, under  Rule  9. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  851. 

124  U.  S.  624-n526,  31  L.  Ed.  636,  8  Sup.  Ct  689,  FBENCH  T.  HOPKIK& 

State  decision  as  to  parceling  of  land  sold  under  foreclosure  involves 
no  Federal  question. 

Approved  in  Eastern  Bldg.  &  Loan  Assn.  v.  Welling,  181  U.  S.  49, 
46  L.  Ed.  741,  21  Sup.  Ct.  $31,  setting  up  Federal  question  first  time 
in  State  Supreme  Court  on  rehearing  too  late;  Winona  etc.  R.  R.  Co.  v. 
Plainview,  143  U.  S.  391,  36  L.  Ed.  199, 12  Sup.  Ct.  537,  failure  of  State 
court  to  acquiesce  in  Circuit  Court  decision  does  not  raise  Federal 
question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  642. 

Jurisdiction,  on  error  to  State  court,  does  not  depend  on  citizenship. 

Approved  in  Harrington  v.  Missouri,  205  U.  S.  487,  61  L.  Ed.  896,  27 
Sup.  Ct.  582,  on  error  to  State  Supreme  Court,  question  of  citizenship 
is  immaterial  as  affecting  jurisdiction  of  Federal  Supreme  Court  under 
section  709,  Revised  Statutes,  and  alien  is  subject  to  law  of  territory 
where  crime  is  committed;  Columbia  Water-Power  Co.  v.  Columbia  El. 
Street  Ry.  Co.,  172  U.  S.  488,  48  L.  Ed.  626,  19  Sup.  Ct.  252,  failure  to 
set  up  Federal  question  is  not  fatal  where  it  is  necessarily  involved; 
Ex  parte  Martinez,  66  Tex.  Cr.  18,  145  S.  W.  968,  holding  a  lien  is  sub- 
ject to  law  of  territory  where  crime  is  committed. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  84. 
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What  record  must  show  as  to  presentation  and  decision  of  Fed- 
eral question  in  State  court  to  confer  jurisdiction  on  Federal 
Supreme  Court.  *  Note,  63  L.  B.  A.  473. 

124  U.   a   525-533,   31   L.   Ed.   534,   8   Sup.   Ot.   506,   UNITED  STATES 
▼.  SMITH. 

Bevlsed  Statutes,  section  3630,  respecting  official  custody  of  public 
moneys,  does  not  include  revenue  clerks — they  are  not  United  States 
officers. 

Approved  in  Crawford  v.  United  States,  212  U.  S.  193,  15  Ann.  Gas. 
392,  53  L.  Ed.  470,  29  Sup.  Ct.  260,  employee  of  United  States  is  not 
competent  as  juror  where  defendant  is  on  trial  for  conspiracy  against 
United  States  under  section  5440,  Rev.  Stats.;  Auffmordt  v.  Hedden,  137 
U.  S.  327,  34  It.  Ed.  680,  11  Sup.  Ct.  108,  merchant  appraisers  are  not 
officers  requiring  to  be  appointed  by  President;  Scully  v.  United  States, 
193  Fed.  187,  deputy  surveyor,  appointed  by  surveyor-general,  is  not 
officer  within  meaning  of  statute  withdrawing  from  jurisdiction  of  Cir- 
cuit and  District  Courts  suits  for  fees,  salary  or  compensation  of  offi- 
cers of  United  States;  United  States  v.  Haas,  167  Fed.  214,  associate 
statistician  in  Department  of  Agriculture  is  not  officer,  and  agreement 
by  him  to  furnish  advance  information  to  speculators  as  to  condition 
of  cotton  crop  from  contents  of  report  afterward  to  be  published  was 
not  conspiracy  to  defraud  government;  United  States  v.  Schlierholz,  137 
Fed.  621,  special  agent  of  Land  Department  appointed  under  Appropria- 
tion Act  of  1897  (30  Stat.  32,  c.  2),  is  not  officer  of  United  States  within 
Rev.  Stats.,  §  5481,  relating  to  extortion ;  United  States  v.  Cole,  130  Fed. 
618,  cashier  of  mint  appointed  under  Rev.  Stats.,  §  3604,  is  not  officer  of 
mint  within  Rev.  Stats.,  §  3506,  and  so  is  not  liable  for  theft  of  money 
from  vault  by  chief  clerk;  State  v.  Gray,  91  Mo.  App.  442,  holding  chief 
engineer  of  city  hall  an  employee;  Hand  v.  Cook,  29  Nev.  543,  544,  92 
Pac.  9,  10,  government  mineral  surveyor  is  not  officer  of  Ui^ited  States, 
and  is  not  disqualified  from  locating  mining  claim;  Groves  v.  Harden, 
169  N.  C.  11,  84  S.  E.  1044,  holding  rural  mail  carrier  was  public  officer, 
and  his  holding  State  office  subjected  him  to  statutory  penalties;  Dickey 
V.  State,  65  Tex.  Cr.  380,  144  S.  W.  273,  city  secretary  cannot  be  con- 
victed of  misapplying  funds  of  city  where  charter  does  not  require  him 
to  handle  such  funds. 

Distinguished  in  United  States  v.  McCrory,  91  Fed.  296,  33  0.  C.  A. 
515,  letter  carriers  are  officers  within  amendment  of  Judiciary  Act,  30 
Stat.  495. 

Estoppel  of  public  officer  charged  with  embezzlement  to  deny  au- 
thority to  receive  money.    Note,  23  L.  B.  A.  (N.  S.)  762. 


89  AETNA  LIFE  INS.  CO.  v.  MIDDLEPORT.    124  U.  S.  634-661 

124  XT.  8.  534r^5l>l,  81  L.  Ed.  537,  8  Sup.  Cft.  626,  AETNA  LIFE  INS.  00.  v. 
MIDDI.EPOBT. 

Mimldpal  bonds,  whose  Issae  nnantliorized,  are  not  binding  even  in 
Innocent  holder's  hands. 

Approved  in  Eaton  v.  Shiawassee  County,  218  Fed.  590,  134  C.  C.A. 
316,  where  voters  authorized  board  to  borrow  money  and  issue  bonds 
for  seventy-five  thousand  dollars  to  construct  courthouse,  board  was 
without  power  to  borrow  thirty  thousand  dollars  more,  and  lender  could 
not  recover  against  county  as  for  money  received;  Jordan  v.  City  of 
Logansport,  178  Ind.  651,  99  N.  E.  1068,  act  providing  that  where  cities 
are  unable  to  pay  for  sewers,  title  shall  remain  in  contractor,  and  city 
may  grant  franchise  to  contractor  to  operate  such  sewer,  is  valid; 
Hedges  v.  Dixon  County,  150  U.  S.  191,  87  L.  Ed.  1048,  14  Sup.  Ct.  74, 
holders  of  excessive  bond  issue  cannot,  by  surrender  of  excess,  validate 
balance;  Meyer  v.  Richards,  163  U.  S.  413,  41  L.  Ed*  210,  16  Sup.  Ct. 
1158  (reversing,  46  Fed.  728),  sale  of  State  bonds  contemplates  valid 
bonds  of  State;  Francis  v.  Howard  County,  50  Fed.  55,  where  court- 
house bonds  were  issued  in  excess  of  constitutional  limitation;  O'Brien 
V,  Wheelock,  78  Fed.  678,  purchaser  of  bonds  in  open  market  is  not 
subrogated  to  contractor's  equities;  Lyon  County  v.  Ashuelot  Nat.  Bank, 
87  Fed.  139,  30  C.  C.  A.  582  (affirming  81  Fed.  131),  where  one  invalid 
issue  was  paid  from  proceeds  of  second;  Aetna  life  Ins.  Co.  v.  Lyon 
County,  95  Fed.  331,  where  county  creditors  were  paid  out  of  proceeds 
of  void  bonds;  German  Ins.  Co.  v.  Manning,  95  Fed.  606,  where  void 
bonds  were  issued  to  meet  deficit  loan;  O'Brien  v.  Wheelock,  95  Fed. 
909,  37  C.  C.  A.  309,  holders  of  void  levee  bonds  have  no  lien  on  lands 
benefited;  Ruohs  v.  Third  Nat.  Bank,  94  Tenn.  68,  28  S.  W.  306,  sale 
of  negotiable  municipal  bonds  does  not  imply  guaranty  thereof;  sepa- 
rate opinion  in  State  v.  Mayor  of  Lafayette,  49  La.  Ann.  1769,  22  South. 
1016,  arguendo. 

Distinguished  in  Chelsea  Sav.  Bank  v.  City  of  Ironwood,  130  Fed.  412, 
66  C.  C.  A.  230,  city  issuing  and  selling  bonds  for  lawful  purpose  within 
charter  power,  which  are  invalid  for  irregularity  in  issuance,  is  liable 
for  consideration  received;  Irvine  v.  Board  of  Commrs.  of  Kearney 
County,  75  Fed.  767,  768,  holders  of  void  bonds,  issued  for  warrants, 
during  years  of  county's  oi^anization  may  be  subrogated;  dissenting 
opinion  in  Pugh  v.  Moore,  44  La.  Ann.  247, 10  South.  724,  majority  hold- 
ing bond  fraudulently  reissued  void  in  hands  of  innocent  purchaser; 
Grand  Trunk  Ry.  Co.  v.  Wade,  140  U.  6.  67,  35  L.  Ed.  343,  11  Sup.  Ct. 
709,  arguendo. 

Bight  of  subrogation  exists  only  where  payment  made  to  prevent  loss 
from  enforcement  by  original  creditor. 

Approved  in  Henningsen  v.  United  States  Fidelity  etc.  Co.,  208  U.  S. 
412,  62  L.  Ed.  551,  28  Sup.  Ct.  389,  surety  on  contractor's  bond,  having 
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to  pay  materialmen  and  laborers  in  contractor's  default,  is  snbi^gated 
to  rights  of  contractor  Jo  fund  due  from  government,^  but  bank  loaning 
contractor  money  is  not;  Wabash  R.  Co.  v.  Pearce,  192  U.  S.  188,  48 
L.  Ed.  400,  24  Sup.  Ct.  234,  holding  carrier  has  lien  upon  goods  in 
transit  over  lines  for  duties  paid  United  States;  Pensacola  State  Bank 
V.  Thornberry,  226  Fed.  618,  where  cashier  of  bank  pledged  note  of  third 
person  to  another  bank  to  secure  his  own  debt,  and  later  having  paid 
his  debt  with  plaintiff  bank's  money,  transferred  note  to  that  bank, 
plaintiff  was  not  subrogated  to  rights  of  creditor  bank,  for  it  was  not 
obliged  to  pay  its  cashier's  debt;  In  re  Fowble,  213  Fed.  680,  parties 
furnishing  materials  to  contractor  for  use  in  construction  of  building 
for  State  were  not  entitled  to  fund  due  contractor  in  preference  to  his 
general  creditors  under  doctrine  of  subrogation;  New  Paddock-Hawley 
Co.  V.  Fayetteville  Wagon  Wood  etc.  Co.,  207  Fed.  789,  holding  com- 
plainant was  not  subrogated  to  lien  of  trust  company  on  bonds  issued 
to  trust  company  by  bankrupt,  because  it  was  under  no  obligation  to 
pay  note  for  which  bonds  were  pledged  as  security;  Title  Guaranty  etc. 
Co.  V.  Dutcher,  203  Fed.  169,  surety  on  bond  of  contractor  for  public 
work  assuming  to  complete  work  abandoned  by  contractor  was  subro- 
gated to  rights  city  might  have  enforced  against  contractor,  and  had 
prior  right  to  bonds  of  city  issued  to  contractor  in  payment  of  indebted- 
ness, as  against  assignees  of  contractor;  Edwards  v.  Bay  State  Gas  Co., 
184  Fed.  983,  assignee  for  value  of  decree,  for  pajrment  of  which  assignor 
holds  collateral  security,  is  entitled  to  such  collateral  not  named  in  as- 
signment, by  virtue  of  assignment  of  decree,  r^ardless  of  his  knowledge 
of  existence  of  collateral;  Portland  Flouring  Mills  Co.  v.  Portland  etc. 
S.  S.  Co.,  145  Fed.  691,  where  shipper  of  cargo  was  bound  for  freight  only 
as  surety  for  owners  and  vessel  and  cargo  abandoned  to  insurer,  and  por- 
tion of  cargo  sold  and  proceeds  paid  to  its  insurer,  and  insurer  of  freight 
recovered  same  of  shipper,  insurer  of  cargo  not  liable  for  freight  to 
shipper;  Henningsen  v.  United  States  etc.  Guaranty  Co.,  143  Fed.  813, 
74  C.  C.  A.  484,  claim  of  Federal  contractor's  surety  compelled  to  pay 
claims  exceeding  amount  due  contractor  is  prior  to  that  of  mere  volun- 
teer lender  of  funds  to  contractor;  German  Sav.  &  Loan  Soc.  v.  TuU,  136 
Fed.  6,  69  C.  C.  A.  1,  mortgagee  acquiring  property  on  foreclosure  with 
knowledge  at  time  of  mortgage  of  fraudulent  probate  proceeding  to  vest 
interest  of  minors  in  mortgagor  cannot  recover  value  of  improvements 
made  by  mortgagor  from  heirs ;  Montgomery  v.  City  Council  of  Charles- 
ton, 99  Fed.  829,  40  C.  C.  A.  108,  denying  subrogation,  to  city's  rights 
against  owner,  of  one  voluntarily  paying  tax  to  city ;  Lyttle  v.  National 
Surety  Co.,  43  App.  D.  C.  140,  holding  surety  on  government  contractor's 
bond  having  valid  lien  is  entitled,  to  extent  of  its  lien,  to  fund  paid  by 
government  to  contractor's  trustee  in  bankruptcy;  Parsons  v.  John 
Hancock  Mutual  Life  Ins.  Co.,  20  App.  D.  C.  269,  where  insurance  agent 
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pays  first  premium,  and  policy  lapses  for  failure  to  pay  second  premium, 
action  cannot  be  maintained  by  company  to  use  of  agent  to  recover 
first  year's  premium,  although  company  assigns  its  interest  in  premium 
to  agent  before  action  is  brought;  Alfred  Richard's  Brick  Co.  v.. Roth- 
well,  18  App.  D.  C.  541,  where  receivers  of  insolvent  government  con- 
tractors assume  contracts  for  building  schoolhouses  for  municipality  and 
life-saving  stations  for  Federal  government,  and  use  schoolhouse  funds 
in  completing  life-saving  stations,  persons  furnishing  material  or  labor 
for  schoolhouses  are  not  entitled  to  follow  funds  or  to  have  preference 
over  claims  of  persons  furnishing  work  and  material  for  life-saving 
stations;  Taylor  v.  MacGreal,  15  App.  D.  C.  39,  where  decree  in  fore- 
closure suit  subr(^ates  mortgagee  to  rights  of  prior  lienors,  whose  liens 
were  discharged  with  portion  of  mortgage  loan  and  balance  was  used  in 
making  improvements  by  infant  mortgagor,  who  disaffirms  mortgage 
contract  on  reaching  ^majority,  and  directs  sale  of  property  and  pay- 
ment of  proceeds  to  complainant,  latter  is  entitled  to  interest  to  date 
of  sale ;  3rown  v.  Hooks,  133  Ga.  350,  65  S.  E.  782,  person  having  paid 
debts  of  estate  taking  mortgage  to  secure  money  advanced  to  life  tenant 
was  not  entitled  to  subrogation  to  rights  of  creditors  whose  claims  he 
had  paid,  as  against  interests  of  remaindermen  ;-Wilkins  v.  Gibson,  113 
Ga.  48,  38  S.  £.  382,  holding  one'  paying  off  encumbrance  at  instance  of 
property  owner  entitled  to  be  subrogated  to  rights  of  encumbrancer; 
American  Fidelity  Co,  v.  East  Ohio  Sewer  Pipe  Co.,  53  Ind.  App.  339, 
340,  101  N.  E.  673,  surety  of  municipal  contractor,  not  asserting  right 
to  be  subrogated  to  money  in  hands  of  city  until  long  after  it  had  been 
assigned  and  materialmen  had  brought  action  against  surety,  cannot 
claim  right  to  be  subrogated  to  money  due  his  principal;  Brown  v.  Shel- 
don State  Bank,  139  Iowa,  97,  117  N.  W.  294,  where  county  treasurer 
delivered  to  bank  receipt  for  taxes  due  from  bank,  and  bank  credited 
amount  to  deposit  account,  treasurer,  on  failure  of  bank,  and  his  set- 
tlement with  county  for  amount  of  deposits,  was  not  entitled  to  be  sub- 
rogated to  rights  of  county  to  enforce  its  claim  for  taxes;  Fidelity  & 
Deposit  Co.  V.  City  of  Stafford,  93  Kan.  544,  144  Pac.  853,  surety  com- 
pleting work  of  contractor  was, entitled  to  unpaid  portion  of  contract 
price,  and  where  city  paid  bank  amount  paid  by  it  for  contractor  on 
labor  and  material  claims  over  surety's  protest,  bank  and  city  must  ac- 
count to  surety  for  difference  between  such  sum  and  pro  rata  portion  of 
claims  city  was  liable  for ;  Berry  v.  Bulloch,  81  Miss.  465,  33  South.  410, 
denying  subrogation  to  money  lender,  enabling  borrower  to  pay  mort- 
gage on  homestead  upon  faith  of  oral  promise  to  execute  deed  of  trust; 
Crane  v.  Noel,  103  Mo.  App.  129,  78  S.  W.  828,  where  successor  of  agent 
who  gave  indemnity  bond  agreed  with  principal,  without  suretys'  knowl- 
edge, to  pay,  second  agent  on  making  payment  not  subrogated  to  prin- 
cipal's rights  against  surety;  Pollock  v.  Wright,  15  S.  D.  141,  87  N.  W. 
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584,  denying  subrogation,  grantor  executing  different  deeds  subject  to 
mortgage,  one  grantee,  after  deeds  recorded  accepting  mortgage  from 
second  grantee  and  thereafter  paying  first  mortgage;  Arnold  v.  Knapp, 
75  W.  Va.  810,  84  S.  E.  898,  in  suit  by  trustee  in  bankruptcy,  equity 
may  follow  money  unlawfully  paid  ofRcers  and  directors,  and  charge 
them  therewith  for  benefit  of  all  creditors;  dissenting  opinion  in  In  re 
Lee,  182  Fed.  585,  105  C.  C.  A.  117,  majority  holding  where  money  is 
lent  under  agreement  to  discharge  existing  encumbrance  on  borrower's 
property,  and  lender  is  to  have  first  lien  upon  property,  lender  may  be 
subrogated  to  rights  of  encumbrancer,  whose  debt  has  been  paid,  not 
only  as  against  borrower,  but  also  as  against  trustee  in  bankruptcy; 
Opp  V.  Ward,  125  Ind.  243,  21  Am.  St.  Rap.  2?1,  24  N.  E.  975,  Rice  v. 
Winters,  45  Neb.  528,  63  N.  W.  833,  and  Tarver  v.  Bank,  7  Tex.  Civ. 
App.  428,  27  S.  W.  41,  all  following  rule ;  Prairie  St.  Bank  v.  United 
States,  164  U.  S.  231,  41  L.  Ed.  416,  17  Sup.  Ct..  144,  where  surety  on 
contractor's  bond  completes  contract,  he  may  be  subrogated;  Green- 
ville Sav.  Bank  v.  Lawrence,  76  Fed.  548,  22  C.  C.  A.  646,  and  Lawrence 
V.  United  States,  71  Fed.  230,  where  bank  voluntarily  advanced  money 
to  government  contractor;  Mercantile  Trust  Co.  v.  Hart,  76  Fed.  677, 
35  L.  R.  A.  355,  22  C.  C.  A.  473,  tax  collector  who  accepts  check  and 
pays  taxes  cannot  be  subrogated  to  State's  rights;  Merchants'  Bank  v. 
Tillman,  106  Ga.  56,  31  S.  E.  795,  one  who  advances  money  to  pay  off 
lien  on  promise  of  immediate  security  may  be  subrogated  thereto;  Rob- 
inson V.  Roos,  138  111.  558,  28  N.  E.  823,  surety,  who  pays  principal's 
debt,  may  be  subrogated  to  creditor's  place;  Thompson  v.  Connecticut 
Mut.  life  Ins.  Co.,  139  Ind.  344,  38  N.  E.  802,  keeping  alive  first  mort- 
gage in  favor  of  purchaser  on  foreclosure,  who  resells  and  takes  mort- 
gage; Townsend  v.  Cleveland  Fire  Proofing  Co.,  18  Ind.  App.  574,  47 
N.  E.  709,  and  Jones  Lumber  Co.  v.  Villegas,  8  Tex.  Civ.  App.  673,  28 
S.  W.  560,  materialman  is  not  subrogated  to  owner's  right  to  sue  con- 
tractor on  bond;  Gaskill  v.  Huffaker,  20  Ky.  Law  Rep.  1555,  49  S.  W. 
772,  one  who  advances  money  to  pay  lien  note  cannot  be  subrogated  to 
lien  to  creditor's  prejudice;  Frisbee  v.  Frisbee,  86  Me.  448,  29  Atl.  1116, 
second  mortgagee,  who  redeems  from  first,  is  subrogated  to  his  place; 
Skinner  v.  Tirrell  159  Mass.  475,  38  Am.  St.  Bep.  448,  21  L.  B.  A.  674, 
34  N.  E.  692,  one  furnishing  another's  wife  money  cannot  be  subrogated 
to  place  of  those  selling  her  necessaries ;  Suddath  v.  Gallagher,  126  Mo. 
404,  28  S.  W.  883,  president  who  pays  employees  is  not  subrogated  to 
their  prior  rights ;  Washburn  v.  Osgood,  38  Neb.  810,  57  N.  W.  531,  where 
payment  was  voluntary;  Aultman  v.  Bishop,  53  Neb.  552,  74  N.  W.  58, 
subrogating  attaching  creditor  to  place  of  mortgage  creditor,  whose  debt 
it  had  to  pay;  Holden  v.  Strickland,  116  N.  C.  192.  21  S.  E.  686,  where 
third  party  was  compelled  to  pay  debt  secured  by  trust  deed ;  dissenting 
opinion  in  Southern  Bldg.  etc.  Assn.  v.  Page,  46  W.  Va.  315,  33  S.  E. 
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341,  majority  holding  equity,  keeps  trust  deed  alive  in  favor  of  one  who 
pays  it  and  takes  new  deed;  dissenting  opinion  in  Traders'  Bank  v. 
Myers,  3  Kan.  App.  643,  645,  44  Pac.  295,  majority  holding  third  mort- 
gagee, advancing  money  for  payment  of  first,  is  subrogated  to  his  place; 
Brown  v.  Holyoke  Water  etc.  Co.,  167  Mass.  282,  32  N.  E.  2,  arguendo. 

Right  to  subrogation.    Note,  99  Am.  St.  Bep.  476,  494. 

Payment  by  volunteer  or  stranger.    Note,  23  L.  B.  A.  125, 127. 

Bi^t  of  subrogation  denied  to  purchaser  of  unauthorized  town  bonds 
from  railroad. 

Approved  in  O'Brien  v,  Wheelock,  184  U.  S.  495,  46  L.  Ed.  666,  22 
Sup.  Ct.  371,  denying  purchaser  of  bonds  in  open  market  subrogation 
to  any  equitable  Uen  contractor  might  have  on  levee. 

Distinguished  in  Board  of  Commrs.  of  Kearney  County  v.  Irvine,  126 
Fed.  692,  61  C.  C.  A.  607,  holding  bona  fide  purchasers  of  bonds  sur- 
rendered to  county  and  canceled  entitled  to  be  subrogated  to  original 
holders,  bonds  subsequently  adjudged  void;  Citizens'  Sav.  etc.  Assn.  v. 
Belleville  etc.  R.  Co.,  117  Fed.  11?,  54  C.  C.  A.  495,  compelling  railroad  to 
issue  stock  to  holders  of  void  county  bonds  issued  to  construct  road, 
case  not  one  of  subrogation;  Cofi&n  v.  Board  of  Commrs.  of  Kearney 
County,  114  Fed.  519,  subrogating  purchasers  in  open  market  of  void 
county  bonds  issued  in  payment  of 'warrants  evidencing  outstanding  in- 
debtedness to  rights  of  original  warrant-holders. 

124  U.  S.  652-558^  31  L.  Ed.  518,  8  Sup.  Ot.  602,  KNiaHT  T.  PAXTOK. 

Not  cited. 

Right,  as  against  subsequent  bona  fide  purchaser,  to  avoid  deed  be- 
cause of  deception  as  to  contents  or  character  of  paper  signed. 
Note,  36  L.  B.  A.  (N.  8.)  641. 

124  U.  &  568-^81,  31  L.  Ed.  680,  8  Sup.  Ct.  609,  THE  STBATHAJBLT. 
Tenalty*'  Includes  fines,  wliich  are  pecuniary  penalties. 

Approved  in  United  States  v.  Cobb,  163  Fed.  794,  construing  bill  of 
lading  for  shipment  of  walnut  logs  to  foreign  port,  and  holding  that 
it  complied  with  provisions  of  Harter  Act  of  1893,  and  did  not  contain 
provisions  limiting  liability  for  negligence,  which  would  sustain  indict- 
ment of  agont  issuing  bill  of  lading. 

Distinguished  in  Davis  v.  SUte,  119  Ind.  557,  22  N.  E.  9,  action  to 
recover  penalty  for  false  return  survives. 

Meaning  of  and  distinction  between  "fine,''  ''penalty"  and  ''for- 
feiture."   Note,  18  AniL  Gas.  886. 

Bevised  Statutes,  section  4270,  makes  vessel  liable  in  rem,  for  carrying 
too  many  passengers. 
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Approved  in  The  Bombay,  46  Fed.  666,  steamship  is  liable  to  fine  for 
dumping  ashes  in  forbidden  part  of  New  York  Bay. 

Duty  of  carrier  by  water  with  respect  to  accommodations  furnished 
to  passengers.    Note,  20  Ann.  Oaa.  1023. 

124  n.  S.  581-600,  31  L.  Ed.  527,  8  Sup.  Ot.  631,  GBEAT  FALLS  MFG.  00. 
V.  ATTOBNEY  GENERAL. 

United  States  must  make  compensation,  though  part  of  land  taken  not 
mapped  as  required. 

Approved  in  United  States  v.  Lynah,  188  U.  S.  459,  462,  47  L.  Ed.  545, 
23  Sup.  Ct.  354,  awarding  compensation,  lands  totally  flooded  by  con- 
struction of  government  dam  and  other  works ;  Greenleaf  Johnson  Lum- 
ber Co.  V.  United  States,  204  Fed.  499,  where  widening  of  channel  of 
river  by  United  States  in  aid  of  navigation  destroys  piers  of  riparian 
owner,  result  is  taking  of  property,  and  owner  is  entitled  to  compensa- 
tion; Lowndes  v.  United  States,  105  Fed.  839,  allowing  action  to  re- 
cover for  easement  destroyed  by  United  States  diverting  water  from 
stream;  United  States  v.  Cooper,  9  Mackey  (D.  C.))  133,  condemnation  of 
land  for  public  park  in  District  of  Columbia  is  taking  of  land  for  pub- 
lic uses,  and  act  authorizing  same  is  valid;  Dana  v.  Rock  Creek  Ry.  Co., 
7  App.  D.  C.  496,  where  railroad  lowers  street  grade  under  authority  of 
municipality,  and  renders  access  of  owners  of  land  difficult  or  impos- 
sible, company  is  liable  to  owner  for  compensation  for  injury;  dissent- 
ing opinion  in  Schillinger  v.  United  States,  155  U.  S.  174,  39  L.  Ed.  112, 
15  Sup.  Ct.  89,  majority  denying  jurisdiction  of  Court  of  Claims  over 
action  of  tort  against  United  States. 

Distinguished  in  Juragua  Iron  Co.  v.  United  States,  212  U.  S.  303, 
304,  53  L.  Ed.  522,  29  Sup.  Ct.  385,  citizen  of  United  States  domiciled 
in  Cuba  cannot  maintain  action  in  Court  of  Claims  for  property  de- 
stroyed as  result  of  military  operations  by  order  of  commanding  officer 
in  fleld,  as  there  is  no  obligation  based  on  implied  contract  to  compen- 
sate for  value  of  property. 

Though  Secretary  of  War's  occupation  is  technically  tortions,  claimant 
may  waive,  and  sue  on  implied  contract. 

Approved  in  United  States  v.  Lynah,  188  U.  S.  462,  47  L.  Ed.  545,  23 
Sup.  Ct.  354,  holding  government  under  implied  contract  to  compensate 
for  land  totally  flooded  by  construction  of  dam;  dissenting  opinion  in 
Belknap  v.  Schild,  161  U.  S.  27,  40  L.  Ed.  605,  16  Sup.  Ct.  449,  majority 
holding  United  States  cannot  be  enjoined  from  infringing  patent. 

Distinguished  in  Hill  v.  United  States,  149  U.  S.  599,  37  L.  Ed.  864, 
13  Sup.  Ct.  1013,  declining  jurisdiction  where  plaintiff's  title  to  land 
taken  is  not  admitted. 
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Claimant   for  land  taken  loses   Tis(ht  to  compensation,  by  eminent 
domain,  by  snlng  in  Court  of  Claims. 

Approved  in  Gross  v.  Board  of  Commrs.  of  Whitley  County,  158  Ind. 
536,  58  L.  R.  A.  394,  64  N.  E.  27,  denying  county  officer's  right  to 
charge  fees  under  prior  statute  from  time  act  of  1891  is  declared  uncon- 
stitutional until  reversed. 

Right  of  one  whose  property  is  taken  for  public  use  without  con- 
sent or  condemnation  to  maintain  action  for  compensation  or 
permanent  damages.    Note,  28  L.  R.  A.  (N.  8.)  969. 

United  States  must  be  assumed  incapable  of  bad  faith,  or  failure  to  pay 
Court  of  Claims  award. 

Approved  in  State  v.  Murphy,  128  Wis.  206,  107  N.  W.  472,  constru- 
ing Rev.  Stats.  1898,  §  4078,  as  amended  in  1901,  granting  immunity  to 
persons  testifying  in  actions  by  State  involving  misconduct  of  officials. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Cas.  183. 

One  proceeding  in  Court  of  Claims,  rather  than  resist  tortious  taking 
by  government  ofllcen,  is  bound  by  this  decision. 

Approved  in  Robinson  v.  Sea  View  R.  Co.,  169  Fed.  319,  land  owner 
appearing  in  State  court  in  condemnation  proceedings  by  railroad,  and 
filing  claim  for  damages,  is  estopped  to  deny  validity  of  proceedings  for 
want  of  notice  or  other  irregularity,  or  to  attack  decree  collaterally  by 
suit  in  Federal  court  against  company  based  on  claim  of  title  in  herself; 
Scranton  v.  Wheeler,  67  Fed.  809,  6  C.  C.  A.  585,  Circuit  Court  has 
jurisdiction  of  suit  to  eject  government  agent. 

Act  of  1882,  respecting  damages  by  building  of  government  Potomac 
dam,  construed. 

Approved  in  United  States  v.  Alexander,  148  U.  S.  191,  195,  37  L.  Ed. 
417,  419,  13  Sup.  Ct.  531,  532,  owner  of  neighboring  well,  destroyed  bv 
Washington  aqueduct,  may  recover  therefor. 

Distinguished  in  Town  of  Nahant  v.  United  States,  136  Fed.  283,  285, 
69  L.  R.  A.  723,  70  C.  C.  A.  641,  determining  elements  of  compensation 
where  lands  in  town,  including  roads  and  avenues,  condemned  for  forti- 
fication purposes. 

Acquisition  of  water  supply  by  eminent  domain.  Note,  58  L.  R.  A. 
241. 

124  n.  S.  601-605,  31  L.  Ed.  586,  8  Sup.  Ct.  622,  MUNSON  v.  NEW  YOBK 
CITY. 

Patent  for  blank-book  for  posting  up  canceled  bonds,  held  not  rftUd 
because  anticipated,  and  not  patentable. 


124  U.  S.  605-612       NOTES  ON  U.  S.  REPORTS.  96 

Approved  in  Tubelt  Co.  v.  Friedman,  158  Fed.  439,  Gaisman  patent 
for  waist  belt  made  of  single  piece  of  material  folded  longitudinally, 
and  sewed  so  that  edges  will  meet  and  form  smooth  surface,  not  over- 
lap and  form  ridge>  was  void  for  lack  of  invention;  Hotel  Security 
Checking  Co.  v.  Lorraine  Co.,  155  Fed.  300,  Hicks  patent  for  method  of 
and  means  for  cash  registering  and  account  checking  designed  to  check 
accounts  of  waiters  and  cashier  in  hotels  or  restaurants,  is  void  for  lack 
of  invention;  American  etc.  Pulp  Co.  v.  De  Grasse  Paper  Co.,  151  Fed. 
56,  Russel  reissue  patent  for  improvement  in  wood  pulp  digesters  is 
void  for  lack  of  patentable  invention  in  view  of  prior  art,  and  is  not 
infringed;  Cameron  Septic  Tank  Co.  v.  Village  of  Saratoga  Springs, 
151  Fed.  264,  Cameron,  Commin  and  Martin  patent  for  process  and  ap- 
paratus for  treating  sewage,  is  void  for  lack  of  invention,  in  view  of 
prior  art,  and  is  not  infringed ;  New  York  Belting  etc.  Co.  v.  Sierer,  149 
Fed.  769,  holding  void  Fumess  &  Watts  patent  No.  527,961,  for  tile 
floor;  Hocke  v.  New  York  Cent.  &  H.  R.  R.  Co.,  122  Fed.  469,  58 
C.  C.  A.  627,  denying  patentable  novelty  to  improvement  in  method  for 
preventing  loss  of  freight;  In  re  Taylor,  31  App.  D.  C.  530,  affirming 
decision  of  commissioner  denying  application  for  patent  for  form  of 
guarantee  credit-book  which  merely  added  to  similar  patented  books 
additional  columns  for  purpose  of  keeping  account  of  liquidated  dam- 
ages, as  it  involved  no  invention ;  In  re  Moeser,  27  App.  D.  C.  310,  form 
of  proposed  contract  for  burial  insurance  is  not  of  patentable  nature; 
Burt  V.  Evory,  133  U.  S.  358,  33  L.  Ed.  651,  10  Sup.  Ct.  397,  and  Front 
Rank  Steel  Furnace  Co.  v.  Wrought  Iron  Range  Co.,  63  Fed.  997,  slight 
improvements  of  degree  only  are  not  patentable;  Berry  v.  Wynkoop- 
Hallenbeck-Crawford  Co.,  77  Fed.  835,  Berry  patent  for  check  with 
mai^nal  fig^ures  is  void. 

Distinguished  in  United  States  Credit  etc.  Co.  v.  American  Credit  eto. 
Co.,  53  Fed.  819,  mere  method  of  transacting  business  is  not  of  patent- 
able nature. 

124  U.  8.  605-612,  31  L.  Ed.  588,  8  8np.  Ot;  657,  PHIZJJP8  Y.  MOXmD 
CITY  I.AKB  ETO.  A88K. 

8tate  decision,  invalldatlug  alleged  Mexican  petition  for  Mexican  grants 
raises  no  Federal  question. 

Approved  in  Los  Angeles  Farming  etc.  Co.  v.  City  of  Los  Angeles, 
217  U.  S.  231,  54  L.  Ed.  746,  30  Sup.  Ct.  452,  riparian  rights  asserted 
to  have  been  secured  by  treaty  of  Guadalupe  Hidalgo  and  act  of  Con- 
gress of  1851,  for  confirmation  of  titles  derived  from  Spanish  or  Mexi- 
can grants,  are  not  rights  of  federal  origin,  and  will  not  support  writ  of 
error  from  Federal  Supreme  Court  to  State  court;  Devine  v.  Los 
Angeles,  202  U.  S.  338,  50  L.  Ed.  1055,  26  Sup.  Ct.  652,  nature  and  ex- 
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tent  of  water  rights  of  patentees  under  confirmed  Mexican  grant  not 
Federal  question ;  Hooker  y.  Los  Angeles,  188  U.  S.  318,  47  L.  Ed.  491, 
23  Sup.  Ct.  397,  dismissing  writ.  State  decision  involving  validity  of 
Mexican  and  Spanish  grants  prior  to  treaty;  Crystal  Springs  Land  etc. 
Co.  V.  Los  Angeles,  177  U.  S.  169,  44  L.  Ed.  720,  20  Sup.  Ct.  573,  dis- 
missing bill  to  quiet  title  to  certain  waters,  water  rights  and  works  con- 
nected therewith;  California  Powder  Works  v.  Davis,  151  U.  S.  395,  SB 
L.  Ed.  208,  14  Sup.  Ct.  352,  where  genuineness  of  confirmed  grant  was 
in  question;  Crystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  76  Fed.  152, 
82  Fed.  117,  118,  121,  declining  jurisdiction  where  question  was  as  to 
extent  of  grant,  confirmed  under  said  treaty. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  532. 

124  V.  8.  612-621,  81  L.  Ed.  577,  8  8up.  Ot.  618,  THOBNTOK  Y.  80HBEIBEB. 

Bevised  Statutes,  section  4965,  punishing  one  in  possession  of  another's 
copyrighted  photographs,  construed. 

Approved  in  Walker  v.  Globe  Newspaper  Co.,  140  Fed.  308,  5  Ann. 
Oas.  274,  2  L.  R.  A.  (N.  S.)  913,  72  C.  C.  A.  77,  upholding  suit  for  dam- 
ages for  infringement  of  copyright  of  map;  Falk  v.  Curtis  Pub.  Co.,  107 
Fed.  128,  46  C.  C.  A,  201  (affirming  102  Fed.  968,  969,  971),  holding 
action  to  recover  penalty  not  accruing  until  sheet  found  in  defendant's 
possession  and  seized ;  Snow  v.  Laird,  98  Fed.  815,  39  C.  C.  A.  311,  hold- 
ing statute  permitting  recovery  of  penalty  for  infringing  copyright 
penal;  Bolles  v.  Outing  Co.,  175  U.  S.  265,  267,  44  L.  Ed.  157,  158,  20 
Sup.  Ct.  95,  96,  recovery  does  not  extend  to  copies  already  sold;  Morri- 
son V.  Pettibone,  87  Fed.  331,  replevin  is  propei^  remedy  to  enforce  for- 
feiture under  Rev.  Stats.,  §  4965. 

Distinguished  in  American  Lithographic  Co.  v.  Werckmeister,  146 
Fed.  377,  76  C.  C.  A.  649,  infringing  copies  of  painting  need  not  be 
found  in  defendant's  possession  to  authorize  recovery  of  penalty. 

Common-law  action  for  infringement  of  cop3rright.    Note,  2  L.  R.  A. 
(N.  S.)  914. 

Employee  has  not  guilty  possession  of  another's  copyright  photographs 
in  employer's  store. 

Approved  in  Bolles  v.  Outing  Co.,  77  Fed.  967,  23  C.  C.  A.  594,  follow- 
ing rule;  Hills  &  Co.  v.  Hoover,  220  U.  S.  332,  333,  Ann.  Oas.  19120, 
562,  56  L.  Ed.  486,  487,  31  Sup.  Ct.  402,  institution  by  owner  of  copy- 
right in  engravings  of  action  of  replevin  not  prosecuted  to  judgment  to 
enforce  forfeiture  of  infringing  copies  precludes  him  from  subsequently 
maintaining  action  of  assumpsit  to  recover  penalty  provided  by  statute; 
XIV— 7 
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Werckmeister  v.  American  Tobacco  Co.,  207  U.  S.  381,  383,  52  L.  Ed. 
256»  267,  28  Snp.  Ct.  124,  separate  action  to  recover  penalty  prescribed 
by  statute  for  every  infringing  copy  of  copyrighted  painting  found  in 
infringer's  possession  cannot  be  maintained  after  judgment  of  forfeit- 
ure of  infringing  copies  has  been  recovered,  as  statute  contemplates  but 
single  action;  Stem  v.  Jerome  H.  Remick  &  Co.,  164  Fed.  782,  Circuit 
Court  has  authority  to  issue  writ  for  seizure  of  infringing  copies  of 
copyright  publication  in  possession  of  infringer  as  preliminary  to  action 
to  recover  penalty  prescribed  by  statute. 

124  V.  8.  621-639,  31  L.  Ed,  591,  8  Sup.  Ot.  663,  UNITED  STATES  v.  JUNG 
AH  LUNG. 

Ohlnese  Exclusion  Acts  do  not  take  ftom  Federal  courts  right  to  pass 
on  question  of  exclusion. 

Approved  in  Ex  parte  Chin  Him,  227  Fed.  134,  alien  unlawfully  in 
country  cannot  procure  discharge  on  habeas  corpus  because  original 
order  of  arrest  was  unauthorized ;  Ex  parte  Jim  Hong,  211  Fed.  77,  127 
C.  C.  A.  569,  Chinese  person  arrested  in  exclusion  proceedings  before 
United  States  commissioner  is  not  entitled  to  discharge  on  habeas  corpus 
on  ground  that  he  possessed  certificate  of  residence  as  merchant  en- 
titling him  to  remain  in  United  States;  United  States  v.  Williams,  200 
Fed.  540,  118  C.  C.  A.  632,  dismissing  writ  of  habeas  corpus  to  review 
deportation  order  of  immigiiation  officials  containing  finding  that  alien 
was  member  of  excluded  classes,  in  that  he  had  admitted  having  com- 
mitted bigamy  prior  to  his  entry;  United  States  v.  Tsuji  Suekichi,  199 
Fed.  751,  118  C.  C.  A.  188,  reversing,  on  habeas  corpus  proceedings, 
decision  of  immigration  officers  to  exclude  Japanese  resident  of  Hono- 
lulu on  return  from  short  visit  to  Japan,  for  offense  committed  after 
amendment  to  act  of  Congress  making  such  act  oiTcnse;  In  re  Sing 
Tuck,  126  Fed.  391,  denying  Chinese  on  habeas  corpus  right  to  raise 
question  of  citizenship,  failing  to  present  evidence  to  immigration  in- 
spector; Mar  Bing  Guey  v.  United  States,  97  Fed.  578,  holding  Chinese, 
interested  in  mercantile  firm  but  employed  as  head  cook  in  restaurant 
of  which  part  owner,  a  laborer;  In  re  Tom  Yum,  64  Fed.  487,  courts 
may  determine  question  of  citizenship  on  writ  of  habeas  corpus;  In  re 
Li  Foon,  80  Fed.  882,  883,  and  United  States  v.  Lau  Sun  Ho,  85  Fed. 
424,  collector's  permission  is  not  conclusive,  in  favor  of  right  to  land. 

Distinguished  in  Ekiu  v.  United  States,  142  U.  S.  660,  35  L.  Ed.  1149, 
12  Sup.  Ct.  338,  under  act  of  1891,  making  decision  of  executive  officers 
final;  United  States  v.  Chung  Shee,  71  Fed.  282,  Federal  court's  judg- 
ment in  exclusion  case,  on  habeas  corpus,  is  conclusive;  Lem  Moon  Sing 
V.  United  States,  158  U.  S.  543,  39  L.  Ed.  1084,  15  Sup.  Ct.  969,  Congress 
may  enforce  exclusion  laws,  through  executive  officers,  even  as  to  those 
who  acquire  domicile. 
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Collectar  af  port's  action,  excluding  Chinaman,  la  reviewable  by  Federal 
Qpnrta. 

Approved  in  United  States  v.  Loo  Way,  68  Fed.  477,  and  In  re  Li 
Sing,  86  Fed.  -897,  898,  act  of  1888,  making  collector's  decision  final, 
never  became  law;  dissenting  opinion  in  United  States  v.  Ju  Toy,  198 
U.  S.  272,  49  L.  Ed.  1048,  25  Sup.  Ct.  644,  majority  holding  decision  of 
Secretary  of  Commerce  affirming  immigration  official's  denial  of  Chinese 
to  enter  is  conclusive  on  habeas  corpus,  though  Chinese  claims  citizen- 
ship. 

Distinguished  in  United  States  v.  Chung  Shee,  76  Fed.  954,  955,  956, 
22  C.  C.  A.  639  (af&rming  71  Fed.  282),  Federal  judgment  is  conclusive 
of  such  right. 

Ezcliudon  Act  of  1884,  does  not  retroact. 
Distinguished  in  Fung  Yue  Ting  v.  United  States,  149  U.  S.  719,  37 
L.  Ed.  915,  13  Sup.  Ct.  1024,  exclusion  acts  must  be  enforced,  though 
retrospective. 

124  V.  S.   639-646,  81  L.  Ed.  563,  8  Bnp.  Ot.  669,  HOABLET  v.  SAN 
FBAKOISOO. 

Where  question  la  Impairment  of  obligation  court  will  determine  whether 
contract  eziated. 

Approved  in  California  v.  Holladay,  159  U.  S.  417,  40  L.  Ed.  203,  16 
Sup.  Ct.  53,  following  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527,  631. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  ^courts.    Note,  63  L.  R.  A.  579,  581. 

Municipality  cannot  convey  to  private  parties  land  given  by  govern- 
ment for  parks. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  S.  600,  50  L.  Ed.  328, 
26  Sup.  Ct.  748,  following  rule;  La  Societa  Italiana  Di  Mutua  Benc- 
ficienza  v.  San  Francisco,  131  Cal.  174,  63  Pac.  176,  declaring  unauthor- 
ized contract  by  supervisors  for  erection  of  walls,  fences  and  other 
improvements  upon  cemetery  lands  conveyed  to  plaintiff;  San  Francisco 
V.  Itsell,  80  Cal.  59,  22  Pac.  75,  and  San  Francisco  v.  Mooney,  106  Cal. 
687,  39  Pac.  853,  reaffirming  rule;  Rhodes  v.  Town  of  Brightwood,  145 
Ind.  32,  43  N.  E.  946,  taxation  of  land  to  original  owner  does  not  estop 
claim  of  dedication;  Holladay  v.  San  Francisco,  124  Cal.  365,  57  Pac. 
147,  and  San  Francisco  v.  Sharp,  125  Cal.  536,  58  Pac.  173,  both 
arguendo. 

Distinguished  in  Pacific  Gas  Imp.  Co.  v.  EUert,  64  Fed.  435,  State 
may  convey  tide-lands  free  of  upland  owner's  easements. 
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What  use  of  squares,  parks  or  commons  is  consistent  with  purpose 
of  dedication.    Note^  25  L.  R.  A.  (N.  S.)  986. 

San  Francisco  Ordinance  822  conTeyed  only  city's  title*  and  contained 
no  contract. 

Approved  in  HoUaday  v.  San  Francisco,  124  Cal.  357,  358,  57  Pac.  148, 
149,  Van  Ness  ordinance  of  San  Francisco,  granting  pueblo  lands  to 
occupants,  was  provisional. 

Miscellaneous.  Cited  in  Woessner  v.  Cottam,  19  Tez.  Civ.  App.  615, 
47  S.  W.  680,  without  special  application. 

124  IT.  8.  647-648,  31  L.  Ed«  665,  8  8up.  Ct.  676,  X7NITED  STATES  ▼• 
Sa:OBANT. 

Not  cited. 

124  V.  S.  648-652,  31  L.  Ed.  672»  8  Sup.  Ct.  641,  OBAWFOBD  v.  HALSET. 
Only  assignee's  rights  pass  by  purchase  of  his  claim. 
Approved  in*  Metropolitan  Nat.  Bank  v.  Rogers,  47  Fed.  151,  153, 
where  assignee  conveyed  pending  suit  to  set  aside  conveyance. 

124  IT.  S.  652-656,  31  L.  Ed.  665,  8  Sup.  Ot  673,  DOW  y.  MEMPHIS  ETO. 
B.  B.  CO. 

Railroad  must  account  to  mortgagee,  after  bill  filed  for  surrender  of 
possession,  according  to  stipulation. 

Approved  in  Farmers'  etc.  Trust  Co.  v.  Detroit  etc.  R.  R.  Co.,  71  Fed. 
37,  where  general  creditor  sought  to  acquire  lien,  after  foreclosure  com- 
menced; Central  Trust  Co.  v.  Worcester  Cycle  Mfg.  Co.,  86  Fed.  38,  re- 
ceiver's possession,  under  foreclosure,  is  mortgagee's  possession. 

BaUroad  need  not  account  to  mortgagee  until  demand  or  surrender  of 
possession. 

Approved  in  Davis  v.  Virginia  Ry.  &  Power  Co.,  229  Fed.  639,  street 
railway  securing  control  of  competing  company  and  causing  property 
to  be  conveyed  to  itself  subject  to  underlying  mortgages  covering  also 
income  and  goodwill  of  mortgagor,  assumed  fiduciary  relation  to  mort- 
gaged property,  and  became  liable  to  secured  bondholders  for  improper 
diversion  of  assets;  Gay  v.  Hudson  River  Electric  Power  Co.,  182  Fed. 
910,  where  execution  of  supersedeas  bond  did  not  extend  life  of  corpo- 
ration or  operate  to  benefit  of  creditors,  petitioner  was  not  entitled  to 
allowance  of  claim  for  amount  paid  on  supersedeas  bond  as  preferred 
claim  to  those  of  mortgage  bondholders  of  corporation;  In  re  Industrial 
Cold  Storage  etc.  Co.,  163  Fed.  393,  mortgagee  of  realty  in  Pennsylvania, 
whose  mortgage  ex<*eeds  value  of  property,  is  equitably  entitled  to  havo 
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rents  and  profits  of  such  property  collected  by  trustee  in  bankruptcy  of 
mortgagor  applied  to  payment  of  interest  on  his  mortgage,  after  pay- 
ment of  taxes ;  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  218,  219,  62  C.  C.  A. 
657,  holding  trust  company  intervening  in  receivership  suit  charged  sub- 
sequent income  with  mortgage  lien;  American  Water  Works  etc.  Co.  v. 
Home  Water  Co.,  115  Fed.  175,  declaring  against  mortgagee  maintaining 
action  to  recover  rents  and  profits  of  corporation  before  possession  taken 
by  mortgagee  or  receiver;  Eau  Claire  v.  Payson,  109  Fed.  678,  48  C.  C.  A. 
608,  denying  receiver  of  water  company  appointed  at  instance  of  mort- 
gagee right  to  sue  in  equity  city  for  hydrant  rentals  under  contract  with 
company;  Gregg  v.  Mercantile  Trust  Co.,  109  Fed.  228,  48  C.  C.  A.  318, 
stating  rule  and  allowing  and  disallowing  certain  claims  by  general  credi- 
tors over  mortgage  upon  corpus  of  property;  Illinois  Trust  etc.  Bank  v. 
Doud,  105  Fed.  135,  52  L.  R.  A.  481,  44  C.  C.  A.  389,  denying  loan  to 
quasi-public  corporation  to  make  substantial  additions,  priority  of  prior 
mortgage  covering  entire  property  and  income;  Farmers'  etc.  Trust  Co. 
V.  American  Waterworks  Co.,  107  Fed.  25,  31,  applying  income  earned 
by  receiver  prior  to  suit  toward  payment  of  unsecured  as  well  as  secured 
debts;  Sage  v.  Memphis  etc.  R.  R.  Co.,  125  U.  S.  377,  81  L.  Ed.  698, 
8  Sup.  Ct.  892,  and  United  States  Trust  Co.  v.  Wabash  etc.  Ry.  Co., 
150  U.  S.  308,  37  L.  Ed.  1091,  14  Sup.  Ct.  93,  reaffirmnig  rule;  Union 
Trust  Co.  V.  Morrison,  125  U.  S.  612,  81  L.  Ed.  831,  8  Sup.  Ct.  1010, 
preferring  claim  of  surety  on  injunction  bond,  which  kept  railroad  a 
going  concern ;  Freedman  Sav.  Co.  v.  Shepherd,  127  U.  S.  503,  82  L.  Ed. 
167,  8  Sup.  Ct.  1254,  in  absence  of  contrary  agreement,  mortgagee  is 
entitled  only  upon  taking  actual  possession;  Mercantile  Trust  Co.  v. 
Missouri  etc.  Ry.  Co.,  36  Fed.  226,  1  L.  R.  A.  400,  mortgagee  has  right 
to  acquire  possession  through  receiver;  Farmers'  etc.  Trust  Co.  v.  Kan- 
sas City  etc.  R.  R.  Co.,  53  Fed.  184,  general  creditors  may  subject 
earnings  to  judgment,  prior  to  such  demand;  Hook  v.  Bosworth,  64 
Fed.  448,  12  C.  C.  A.  208,  foreclosure  receiver  is  not  entitled  to  moneys 
earned  prior  to  foreclosure  suit;  Jones  v.  Central  Trust  Co.,  73  Fed. 
573,  19  CCA.  569,  preferring  claim  of  railroad 's  surety  in  attachment 
to  mortgagee ;  Downs  v.  Farmers '  Loan  etc.  Co.,  79  Fed.  220,  24  C  C  A. 
600,  bondholders  are  entitled  to  earnings  of  receiver,  accruing  after 
foreclosure  bill  filed;  Veatch  v.  American  Loan  etc.  Co.,  84  Fed.  276, 
28  C  C  A.  384,  denying  mortgagee's  preferred  right  to  receiver's  earn- 
ings prior  to  foreclosure;  New  York  Security  Co.  v.  Saratoga  Gas  etc. 
Co.,  159  N.  Y.  144,  45  L.  R.  A.  135,  53  N.  E.  760,  earnings  of  gas  com- 
pany, prior  to  foreclosure,  belong  to  general  creditors ;  Barron  v.  White- 
side, 89  Md.  461,  43  Atl.  827,  mortgagee  is  entitled  to  rents  and  profits 
of  leasehold,  after  demand  of  possession. 

Distinguished  in  St.  Louis  etc.  R.  R.  Co.  y.  Cleveland  etc.  Ry.  Co., 
125  U.  S.  673,  31  L.  Ed.  837,  8  Sup.  Ct.  1017,  general  creditors  have  no 
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'.  '*.  prior'  equity  to  proceeds  of  foreclosure  sale ;  Whiteley  v.  Central  Trust 
•/XJo.,  76  Fed.  77,  $4  L.  R.  A.  805,  22  C.  C.  A.  67,  surety  on  railroad's 
supersedeas  bond  has  no  priority  over  mortgagee;  Central  Trust  Co.,  of 
New  York  v.  Wabash  etc.  Ry.  Co.,  46  Fed.  33,  arguendo. 

Miscellaneous.  Cited  in  Sage  v.  Memphis  etc.  R.  R.  Co.,  125  U.  S. 
379,  31  L.  Ed.  699,  8  Sup.  Ct.  893,  mortgage  bondholders,  with  individual 
judgments,  who  intervene  in  creditor's  suit,  cannot  displace  creditor's 
priority;  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  218,  62  C.  C.  A.  657, 
upholding  mortgagee's  prior  right  to  income  of  mortgaged  property  in 
hands  of  receiver  over  judgment  against  corporation  for  personal  in- 
juries to  person  not  in  employ. 

124  V.  8.  656-694,  81  L.  Ed.  543,  8  8np.  01.  643,  HOBOKEN  V.  PENNBTIt- 
VANIA  B.  B.  GO. 

State,  being  estopped  by  grant,  cannot  deny  extinguishment  of  pnblic 
right  to  easement  claimed. 

Approved  in  City  of  Oakland  v.  Oakland  Water  Front  Co.,  162  Cal.  685, 
124  Pac.  255,  where  city  of  Oakland  consented  to  judgment  against  it 
quieting  title  to  lands  described  without  reservation  as  to  streets,  judg- 
ment was  res  judicata,  and  it  could  not  subsequently  urge  existence  of 
streets  over  such  lands;  Atlantic  City  v.  New  Auditorium  Pier  Co.,  63 
N.  J.  Eq.  663, 53^  Atl.  107,  denying  right  of  owner  of  land  bordering  upon 
high-water  mark  to  chaise  land  in  front  of  property  below  high-water 
mark  with  easement,  enforceable  against  State's  grantee;  Morris  & 
Essex  R.  R.  Co.  v.  Jersey  City,  63  N.  J.  Eq.  48,  50,  51,  51  Atl.  388, 
holding  riparian  commissioners'  grant  of  lands  formerly  under  tide 
water,  together  with  "all  rights  of  State  in  such  lands,"  sufficient  to 
extinguish  highway  rights;  Attorney  General  v.  Central  R.  R.  Co.  of 
New  Jersey,  61  N.  J.  Eq.  266,  48  Atl.  349,  holding  grant  of  land,  in- 
cluding land  below  former  high-water  mark,  may  be  effectually  inter- 
posed to  claim  of  city  to  regain  land  as  public  highway. 

Estoppel  against  estoppel.    Note,  5  Ann.  Oas.  845. 

New  Jersey  act  of  1869,  authorizing  harbor  improvements,  is  valid,  as 
stating  single  subject. 

Approved  in  Monaghan  v.  Lewis,  5  Penne.  (Del.)  222,  10  Ann.  Gas. 
1048,  59  Atl.  949,  act  to  classify  real  estate  for  purposes  of  municipal 
taxation  and  to  exempt  certain  lands  within  city  of  Wilmington  from 
taxation  is  not  invalid  as  embracing  more  than  one  subject. 

Sufficiency  of  the  title  to  a  statute.    Note,  64  Am.  St.  Rep.  104. 

Under  New  Jersey  law,  State  owns  lands  below  high  water. 
Approved  in  Mobile  Transp.  Co.  v.  City  of  Mobile,  128  Ala.  348,  30 
South.  647,  holding  government  grant  of  land  adjoining  shore,  where 
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tide  ebbs  and  flows,  extends  only  to  high- water  mark;  People  v.  South- 
ern Pacific  R.  R.  Co.,  166  Cal.  621,  138  Pac.  97,  possession  by  grantees 
of  tide-lands  was  not  adverse  to  State  as  to  fee,  and  would  not  support 
title  by  prescription  to  subordinate  estate,  where  possession  was  attrib- 
utable solely  to  right  of  possession  under  wharf  franchise  and  State 
permits  for  railway  purposes;  Mayor  etc.  of  Jersey  City  v.  Washburn 
Bros.  Co.,  84  N.  J.  L.  720,  -87  Atl.  639,  in  action  of  ejectment  based  upon 
legislative  act  ceding  lands  under  tide  water  to  Jersey  City,  it  was  neces- 
sary for  city  to  prove  line  of  high-tide  level  at  time  act  went  into 
effect,  and  opinion  of  civil  engineer  did  not  furnish  necessary  proof; 
Mayor  etc.  of  Jersey  City  v.  Hall,  79  N.  J.  L.  668,  571,  572,  Ann.  Gas. 
1912A,  696,  76  Atl.  1061,  1062,  1063,  holding  legislative  act  shows  inten- 
tion to  impose  duty  upon  Jersey  City  of  regulation  and  supervision  of 
lands  ceded,  as  well  as  basin  dedicated  thereby;  Woodcliff  Land  etc.  Co. 
V.  New  Jersey  etc.  R.  R.  Co.,  72  N.  J.  L.  138,  139,  60  Atl.  45,  interest 
of  grantee  from  State  of  Hudson  River  tide-lands  is  subject  to  eminent 
domain;  McAndrews  &  Forbes  Co.  v.  City  of  Camden,  78  N.  J.  Eq.  249, 
78  Atl.  234,  conveyances  by  State  riparian  commissioners  of  tide-lands 
previously  leased  did  not  operate  to  extinguish  public  easement  in  street 
already  dedicated  over  such  lands,  where  they  expressly  provided  that 
grant  was  subject  to  easements,  nor  did  subsequent  grants  confirming 
title  of  prior  conveyances  so  operate ;  McCarter  v.  Lehigh  Valley  R.  Co., 
78  N.  J.  Eq.  358,  79  Atl.  98,  statute  authorizing  canal  corporation  to 
lease  its  canal  and  franchises  perpetually  or  for  shorter  time  merely 
authorizes  lease  not  exceeding  period  fixed  for  existence  of  canal  cor- 
poration; Pacific  Milling  &  Elevator  Co.  v.  City  of  Portland,  65  Or.  393, 
46  L.  R.  A.  (N.  S.)  863,  133  Pac.  80,  State  of  Oregon,  upon  its  admis- 
sion into  Union,  became  owner  of  bed  and  bank  of  Willamette  River 
up  to  line  of  high  water,  subject  only^to  right  of  Congress  to  regulate 
interstate  and  foreign  commerce;  Horgan  v.  Town  Council  of  James- 
town, 32  R.  I.  538,  540,  80  Atl.  275,  acts  authorizing  ferry  company  to 
use  shores  belonging  to  State  did  not  authorize  it  or  its  successors  to 
make  fill  at  end  of  street,  obstructing  access  to  navigable  water;  Provi- 
dence V.  Comstock,  27  R.  I.  543,  65  Atl.  308,  title  to  land  along  original 
shore  of  non-navigable  river  in  which  tide  ebbs  and  flows,  together  with 
title  to  filled  land  between  such  land  an^  river  as  it  now  exists,  does 
not  give  owner  right  to  occupy  bed  of  river  as  against  State;  Shively 
V.  Bowlby,  152  U.  S.  22,  55,  SB  L.  Ed.  840,  851,  14  Sup.  Ct.  556,  569 
(affirming  22  Or.  424,  30  Pac.  159),  admission  of  Oregon  vested  in  it 
title  in,  and  power  of  disposition  over,  tide-lands ;  Ruge  v.  Apalachicola 
Oyster  Co.,  25  Fla.  670,  6  South.  491,  tide-water  lands,  bordering  city 
park,  vested  in  Florida  on  its  admission;  People  v.  Kirk,  162  111.  149, 
53  Am.  St.  Bep.  283,  45  N.  E.  834,  upholding  legislative  right  to  author- 
ize park  driveway  over  Lake  Michigan  waters;  Pacific  Gas  Imp.  Co. 
w.  Ellert,  64  Fed.  437*  arguendo. 


124  U.  S.  656-694       NOTES  ON  U.  S.  REPORTS.  104 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note, 
63  Am.  St.  Bep.  291,  294,  298. 

Title  to  land  under  water.    Note,  42  L.  R.  A.  163. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  R.  0. 
186. 

State  may  grant  lands  below  high  water,  without  compensating  ripa- 
rian owner. 

Approved  in  Shamberg  v.  Riparian  Commrs.,  72  N.  J.  L.  134,  60  Atl. 
43,  riparian  eommissioners  cannot  grant  tide-lands  to  one  not  riparian 
owner  nntil  after  six  months  from  notification  of  latter  by  applicant 
and  ne^^lect  of  such  owner  to  apply  for  grant ;  Dewey  Land  Co.  v.  Stev- 
ens, 83  N.  J.  Eq.  661,  91  Atl.  936,  holding  plaintiffs  could  not  sustain 
their  claim  to  land  under  grants  from  former  owners  after  ocean  re- 
.  ceded  as  against  State's  riparian  grant  while  land  was  under  water; 
Shepard's  Point  Land  Co.  v.  Atlantic  Hotel,  132  N.  C.  636,  44  S.  E.  46, 
holding  deed  of  land  adjoining  navigable  water  from  riparian  owner 
conveys  only  easement  in  land  covered  by  water;  Pacific  Gas  Imp.  Co. 
V.  Ellert,  64  Fed.  438,  Eisenbach  v.  Hatfield,  2  Wash.  243, 248, 12  L.  R.  A. 
637,  640, 26  Pac.  640, 642  (see  dissenting  opinion  in  2  Wash.  270,  12  L.  R. 
A.  647,  26  Pac.  649),  maintaining  State's  power  of  disposing  of  tide- water 
lands  free  of  easements;  Elizabeth  v.  Central  R.  R.  Co.,  63  N.  J.  L. 
494,  496,  496,  497,  22  Atl.  48,  49,  highway  does  not  extend  below  original 
high-water  mark,  after  grant  of  land  beyond;  Polhemus  v.  Bateman, 
60  N.  J.  L.  166,  37  Atl.  1016,  until  grant  of  land  under  water,  all  citizens 
may  fish  there. 

Distinguished  in  Seabright  v.  Allgor,  69  N.  J.  L.  644,  66  Atl.  288, 
where  riparian  owner  obtained  State  grant  of  adjoining  land  under 
water  as  far  as  exterior  line  fo^  solid  filling  and  also  right  to  wharf 
out,  and  indicated  street  ending  at  exterior  line,  its  grantee  filling  land 
under  water  at  street's  terminus  cannot  exclude  public;  State  v.  Black 
River  Phosphate  Co.,  32  Fla.  106,  114,  21  L.  R.  A.  197, 199, 13  South.  648, 
660  (see  dissenting  opinion  in  32  Fla.  131,  21  L.  R.  A.  204, 13  South.  666, 
''Riparian  Act  of  1866"  does  not  vest  in  riparian  owners,  fee  of  tide- 
water lands. 

Relative  rights  of  the  State  of  riparian  owners  in  navigable  waters. 
Note,  127  Am.  St.  Rep.  66. 

Right  of  State  to  grant  tide-lands.    Note,  22  L.  R.  A.  (N.  S.)  337. 

Right  of  owner  of  upland  to  access  to  navigable  water.    Note,  40 
L.  R.  A.  603. 

Public  right  of  access  to  water.    Note,  41  L.  R.  A.  269. 

New  Jersey  act  of  1809,  granting  tide-lands,  paned  an  estate  in  land. 
Approved  in  Ocean  City  Assn.  v.  Shriver,  64  N.  J.  L.  566,  46  Atl. 
696,  holding  under  act  of  1871,  grant  by  riparian  commissioners  of 
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lands  under  water  to  any  but  riparian  owners  a  nnllity;  dissei^ting  opin- 
ion in  Illinois  Cent.  R.  R.  Co.  v.  Illinois,  146  U.  S.  465,  36  L.  Ed.  1047,' 
13  Sup.  Ct.  123,  majority  limiting  power  to  convey  tide-lands,  where  pub- 
lie  interest  is  impaired ;  Attorney  General  ▼.  Central  R.  R.  Co.,  68  N.  J. 
Eq.  203,  59  Atl.  351,  arguendo. 

Distinguished  in  Chisolm  v.  Caines,  67  Fed.  291,  navigable  streams, 
traversing  marsh-land  are  inalienable. 

Miscellaneous.  Cited  in  Mobile  Transp.  Co.  v.  The  City  of  Mobile, 
128  Ala.  350,  30  South.  647,  to  effect  ejectment  maintainable  to  recover 
land  though  servient  to  flow  of  water  over  it. 

124  IT.  S.  694-719,  31  L.  ISd.  657,  8  Sup.  Ot  676,  ANDBEWS  v.  HOVET. 
Use  of  driven  wells,  two  years  before  application,  rendered  patent  void. 

Approved  in  Jenner  v.  Bowen,  139  Fed.  563,  71  C.  C.  A.  540,  where 
inventor  of  machine  for  making  bottle-wrappers  set  up  one  for  cus- 
tomer, who  used  it  and  sold  product,  use  was  public;  Bradley  v.  Eccles, 
138  Fed.  914,  holding  void  Hannan  reissue  No.  11,260,  for  improvements 
in  thill-couplings;  Eastman  v.  Mayor  etc.  of  New  York,  134  Fed.  851, 
69  C.  C.  A.  628,  where  inventor  of  improvement  in  fire-engine  pump 
used  same  on  engine  of  which  he  was  engineer,  and  makers  of  engine 
on  its  explanation  put  it  on  engine  which  it  sold,  there  was  public  use; 
United  States  etc.  Lighting  Co.  v.  Edison  Lamp  Co.,  51  Fed.  28,  annul- 
ling Weston  patent  for  manufacturing  carbon  conductors;  American 
Roll-Paper  Co.  v.  Weston,  59  Fed.  151,  8  C.  C.  A.  56,  annulling  Hopkins 
patent  for  roll-paper  holder  and  cutter. 

Distinguished  in  Green  v.  Lynn,  55  Fed.  521,  where  no  such  prior 
use  appeared. 

Who  is  true  and  first  inventor.    Note,  20  E.  R.  0.  184,  185. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  R.  0.  527. 

Piratical  pnrcbase  or  use  would  probably  not  affect  patentee's  lights. 

Approved  in  Eastman  v.  Mayor  etc.  of  New  York,  134  Fed.  862,  855,  69 
C.  C.  A.  628,  where  inventor  of  improvement  in  fire-engine  pump  used 
same  on  engine  of  which  he  was  engineer,  and  makers  of  engine  on  its 
explanation  put  it  on  engine  which  it  sold,  there  was  public  use;  Camp- 
bell V.  New  York,  47  Fed.  519,  520  (overruling,  on  rehearing,  35  Fed. 
507,  508,  1  K  R.  A.  50,  61),  where  machine  was  constructed  and  sold 
without  patentee's  knowledge;  Wade  v.  Metcalf,  129  U.  S.  205,  32 
L.  Ed.  663,  9  Sup.  Ct.  272,  where,  before  application,  inventor  assents 
to  construction  or  use  by  another. 

Bight  to  use  and  vend  patented  article.    Note,  1  Aim.  Oas.  648. 
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Patents  are  often  granted  with  view  to  leaving  qnestionB  to  be  decided 
by  courts. 

Distinguished  in  American  etc.  Pulp  Co.  v.  Howland  Falls  Pulp  Co., 
70  Fed.  993,  and  Wheaton  v.  Kendall,  85  Fed.  673,  patent  is  prima  facie 
evidence  that  patentee  was  inventor. 

Oonstmction  of  patent  law  is  finally  determined  by  Supreme  Court. 

Approved  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  477, 
criterion  whether  alleged  misbehavior  is  within  provision  of  act  au- 
thorizing punishment  for  contempt  is  not  physical  or  topographical 
propinquity  of  act  to  court,  but  nature  of  act  as  tending  directly  to 
affect  administration  of  justice;  Smith  v.  Baker,  5  Okl.  339,  49  Pac.  65, 
refusing  to  adopt  Dakota  Supreme  Court's  construction  of  statute 
adopted  from  that  State  where  appeal  lies  from  such  decision  to  Fed- 
eral Supreme  Court;  The  J.  E.  Rumbell,  148  U.  S.  17,  37  L.  Ed.  849, 
13  Sup.  Ct.  502,  construing  Rev.  Stats.,  §  4192,  regarding  lien  of  prior 
mortgage  on  ship;  Bate  Refrigerating  Mach.  Co.  v.  Sulzberger,  157 
U.  S.  33,  39  L.  Ed.  610,  15  Sup.  Ct.  515,  construing  Rev.  Stats.,  §  4887, 
respecting  patents  for  inventions  previously  patented  abroad;  Capital 
Traction  Co.  v.  Hof,  174  U.  S.  41,  43  L.  Ed.  873,  19  Sup.  Ct.  596,  deci- 
sions of  courts  of  District  of  Columbia,  involving  constitutional  ques- 
tions, do  not  finally  establish  law;  dissenting  opinion  in  Sparf  v.  United 
States,  156  U.  S.  169,  39  L.  Ed.  384, 15  Sup.  Ct.  319,  arguendo. 

Question  of  validity  of  patent  is  Judicial  not  executive. 
Approved  in  Palmer  etc.  Tire  Co.  v.  Lozier,  84  Fed.  665,  patent  office 
decisions,  on  construction  of  language  of  claims,  does  not  estop  patentee, 
unless  he  amends  same. 

Patent  la  invalid,  if  granted  more  than  two  years  after  public  sale  or 
use,  regardless  of  inventor's  consent. 

Approved  in  Macbeth  Evans  Glass  Co.  v.  Oeneral  Electric  Co.,  231 
Fed.  189,  Macbeth  reissue  patent  for  formula  and  process  for  making 
glass  is  void  for  abandonment  and  prior  public  use;  Hentschel  v.  Car- 
thage Sulphite  Pulp  Co.,  169  Fed.  124,  125,  Hentschel  patent  for  com- 
position for  digester  linings  is  void  for  anticipation,  and  for  prior  pub- 
lic use  by  others  for  more  than  two  years  before  application  for  patent ; 
Welsbach  Light  Co.  v.  American  Incand.  Lamp  Co.,  98  Fed.  616,  39 
C.  C.  A.  185,  holding  Rawson's  patent  for  improvement  in  production 
of  incandescent  mantles  not  void  on  ground  of  prior  knowledge;  In  re 
Appeal  of  Drawbaugh,  3  App.  D.  C.  241,  244,  application  for  patent 
is  properly  rejected  where  invention  was  in  public  use  for  more  than 
two  years  prior  to  application,  although  suchuse  was  without  applicant's 
knowledge  or  consent;  Mast,  Foos  &  Co.  v.  Dempster  Mill  Mfg.  Co.,  71 
Fed.  702,  abandonment  is  separate  defense  from  prior  use,  and  may 
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occur  within  two-year  limit;  Craig  v.  Michigan  Lubricator  Co.,  72  Fed. 
182,  annulling  Craig  patent  for  lubricator ;  Green  v.  Lynn,  55  Fed.  517, 
518,  and  Beach  v.  Hobbs,  82  Fed.  920,  as  to  effect  of  prior  decisions 
between  different  parties. ' 

Distinguished  in  Campbell  v.  New  York,  47  Fed.  515,  and  36  Fed.  261, 
262,  263,  264,  (overruling  Campbell  v.  New  York,  35  Fed.  505,  507,  508, 
1  L.  R.  A.  49,  60,  51),  where  prior  construction  and  sale  of  engine  was 
unknown  to  inventor. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  133. 
Priority  between  conflicting  patents.    Note,  20  E.  R.  0.  482. 

124  IT.  8.  720,  81  L.  Ed.  664,  8  Sup.  Ot  686,  ANDREWS  Y.  CONE. 
Not  cited. 

124  IT.  8.  721-730,  31  L.  Ed.  667,  8  Bap.  Ct  718,  PAOIFIO  NAT.  RANK  Y. 


State  court  cannot  issue  attachment  against  national  bank,  pending 
suit  In  Federal  court. 

Approved  in  Merchants'  Laclede  Bank  of  St.  Louis  y.  Troy  Grocery, 
144  Ala.  607,  39  South.  476,  following  rule;  Van  Reed  v.  People's  Nat. 
Bank,  198  U.  S.  555,  558,  559,  49  I*.  Ed.  1162,  25  Sup.  Ct.  775,  applying 
rule  where  bank  solvent;  Meyer  v.  First  Nat.  Bank,  10  Idaho,  179,  77 
Pac.  335,  applying  rule  to  injunction;  Levitan  v.  Houghten  Nat.  Bank, 
174  Mich.  574,  140  N.  W.  1023,  act  of  Congress  of  1882,  providing  that 
jurisdiction  of  suits  by  or  against  national  bank  shall  be  same  as  jurisdic- 
tion of  banks  not  organized  under  Federal  law  relates  to  jurisdiction  of 
State  courts  and  not  to  that  of  Federal  courts;  Garner  v.  Second  Nat. 
Bank,  66  Fed.  371,  Bank  of  Montreal  v.  Fidelity  Nat.  Bank,  112  N.  Y. 
668,  20  N.  E.  414,  and  Safford  v.  First  Nat.  Bank,  61  Vt.  374,  17  Atl. 
748,  all  following^e ;  Freeman  Mfg.  Co.  v.  Nat.  Bank,  160  Mass.  399, 
400,  35  N.  E.  866,  and  Hazen  v.  Lyndonville  Nat.  Bank,  70  Vt.  554,  67 
Am.  St.  Rep.  688,  41  Atl.  1050,  State  court  cannot  issue  injunction  against 
national  bank  pending  Federal  suit. 

Distinguished  in  Cogswell  v.  Second  National  Bank,  76  Conn.  259, 
56  Atl.  577,  refusing  to  reverse  appointment  of  temporary  receiver  of 
national  bank  made  to  fill  vacancy  by  death  of  other  receiver  to  whose 
appointment  no  objection  made. 

Attachment  against  national  bank.    Note,  3  Ann.  Gas.  1166. 

Since  act  of  1873,  State  attachment  laws  cannot  apply  to  national 
banks. 

Approved  in  First  Nat.  Bank  y.  La  Due,  39  Minn.  416,  40  N.  W.  367, 
following  rule. 


124  U.  S.  72J-730        NOTES  ON  U.  S.  REPORTS.  108 

Under   section   5242,  Bevised   Statutes,   Federal  courts  cannot  issoe 
attachment  against  national  bank  before  Judgment. 

Approved  in  Christopher  v.  Noewell,  201  U.  S.  226,  50  L.  Ed.  736, 
26  Sup.  Ct.  502,  coverture  of  legatee  of  national  bank  shares  is  no  de- 
fense against  personal  judgment  for  assessment  made  by  controller, 
though  by  local  married  woman  cannot  personally  bind  herself;  Dennis 
V.  First  Nat.  Bank,  127  Cal.  455,  78  Am.  St.  Rep.  79,  59  Pac.  777,  denying 
State  attachment  against  national  bank;  Van  Reed  v.  People's  Nat. 
Bank,  173  N.  Y.  317,  319,  320,  65  N.  E.  17,  prohibiting  attachment 
against  solvent  national  bank;  Willard  Mfg.  Co.  v.  ^Merchants'  Nat. 
Bank,  130  N.  C.  611,  612,  41  S.  E.  871,  dissolving  attachment  against 
property  claimed  by  national  bank. 

Distinguished  in  Hower  v.  Weiss  etc.  Elevator  Co.,  55  Fed.  359,  5 
C.  C.  A.  129,  Federal  court  may  enjoin  national  bank,  or  continue 
State  court's  injunction  after  removal. 

If  attachment  is  Illegal,  bond  for  dissolution  is  invalid. 
Approved  in  National  Surety  Co.  v.  Poates,  43  App.  D.  C.  337,  deny- 
ing motion  by  surety  to  quash  attachment  on  ground  of  defective  affi- 
davits therefor,  as  undertaking  dissolves  attachment,  and  surety  is 
estopped,  except  upon  showing  of  fraud,  to  set  up  irregularities  in  at- 
tachment; American  Exch.  Bank  v.  Cook,  6  Kan.  App.  267,  51  Pac.  65, 
undertaking  upon  docket  of  justice  of  peace  for  stay  of  execution  an 
judgment  void  because  in  excess  of  justice's  jurisdiction  is  also  void  for 
want  of  authority  in  justice  to  take  it;  Planters'  etc.  Sav.  Bank  v. 
BeiTy,  91  Ga.  265,  266,  18  S.  E.  137,  138,  reaffirming  rule ;  Wolf  v.  Cook, 
40  Fed.  437,  438,  failure  to  object  to  defective  writ,  before  filing  bond, 
waives  objection;  Steele  v.  Crider,  61  Fed.  486,  appeal  bond  is  void  if 
no  appeal  lies ;  Fox  v.  Mackenzie,  1  N.  D.  303,  306,  308,  47  N.  W.  388, 
389,  390,  attachment  cannot  be  dissolved  as  irregular,  after  giving  statu- 
tory undertaking  to  discharge  same;  Gould  v.  Baker,  12  Tex.  Civ.  App. 
672,  35  S.  W.  709,  arguendo. 

•  Distinguished  in  Dudley  v.  Rice,  119  Wis.  100,  95  N.  W.  937,  where 
guardian's  bond  was  conditional  to  pay  over  amount  found  due  on 
settlement  with  court  or  with  ward,  and  court  had  not  jurisdiction  of 
proceedings,  bond  was  enforceable  as  voluntary  bond. 

Bond  for  release  of  unlawful  attachment  is  not  good  under  statute,  or 
at  common  law. 

Approved  in  American  Exchange  Bank  v.  Cook,  6  Kan.  App.  267,  51 
Pac.  65,  annulling  undertaking  staying  execution  of  void  judgment. 

Equity  has  jurisdiction  of  suit  by  receiver  to  declare  bond  for  release 
of  attachment  void. 
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Approved  in  Knickerbocker  Trust  Co.  v.  City  of  Kalamazoo,  182  Fed. 
873,  where  city  was  threatening  to  forfeit  franchise  of  street  railroad 
for  default  of  latter,  which  had  been  in  controversy  for  years,  mort- 
gagee of  company  having  property  right  affected  could  maintain  suit  in 
equity  analogous  to  bill  of  interpleader  against  city  and  company  to 
require  them  to  submit  controversy  to  determination  of  court;  Chase  v. 
Cannon,  47  Fed.  675,  receiver  may  sue  in  equity  to  recover  pledged 
notes  where  claimants  thereto  are  numerous. 

Distinguished  in  Merrill  v.  First  Nat.  Bank,  75  Fed.  152,  21  C.  C.  A. 
282,  arguendo. 

Right  of  obligor  in  bond  for  release  of  attached  property  to  attack 
attachment.    Note,  32  L.  R.  A.  (N.  S.)  408. 

Exceptions    to   prohibition   of  preferences   by   insolvent   national 
banks.    Note,  25  L.  B.  A.  548. 

124  n.  8.  730-736,  31  I«.  Ed.  574,  8  Sap.  Ot.  686,  SHOECRAFT  V.  BLOX- 
HAM. 

Term  "chose  In  action"  in  section  629,  Revised  Statutes,  embraces  rights 
under  instrument,  enforceable  by  suit. 

Approved  in  Brown  v.  Fletcher,  235  U.  S.  596,  598,  59  L.  Ed.  377,  378, 
35  Sup.  Ct.  154,  section  24,  Judicial  Code,  does  not  deprive  District 
Court  of  jurisdiction  to  enforce  rights  of  persons  claiming  under  assign- 
ment by  beneficiary  of  interest  in  estate  to  which  latter  has  fixed  right 
in  future;  City  and  County  of  Denver  v.  New  York  Trust  Co.,  229  U.  S. 
136,  57  L.  Ed.  1121,  33  Sup.  Ct.  657,  Circuit  Court's  jurisdiction  de- 
pends upon  diverse  citizenship,  precluding  appeal  to  Federal  Supreme 
Court,  where  original  bill  discloses  such  diversity  as  sole  ground  of 
jurisdiction,  although  cross-bill  may  seek  relief  on  Federal  ground; 
Kolze  V.  Hoadley,  200  U.  S.  82,  50  L.  Ed.  380,  26  Sup.  Ct.  220,  fore- 
closure of  trust  deeds  can  only  be  had  in  Federal  courts  where  assignor 
could  have  sued  thereon,  though  bill  also  prays  cancellation  of  release; 
Power  &  Irr.  Co.  v.  Capay  Ditch"  Co.,  226  Fed.  641,  bill  in  nature  of 
mortgagor's  bill  to  redeem  based  upon  effect  imposed  by  State  statute 
upon  instrument  executed  by  complainant's  predecessor  to  defendant 
and  upon  conveyance  of  legal  title  to  land  by  trustees  of  complainant's 
predecessor  to  complainant  was  not  suit  based  on  chose  in  action  within 
section  24  of  Judicial  Code;  Oak  Grove  Const.  Co.  v.  Jefferson  County, 
219  Fed.  860,  135  C.  C.  A.  528,  prohibition  of  suits  by  assignee,  not 
maintainable  by  assignor,  to  recover  contents  of  chose  in  action,  did  not 
apply  to  action  by  Alabama  corporation  on  Tennessee  contract  to  per- 
form public  work  for  Tennessee  county,  which  contract  was  assigned  to 
corporation  by  Tennessee  partnership,  to  recover  on  disputed  items  sub- 
sequent to  assignment;  Commonwealth  S.   S.  Co.  v.  American  Ship- 
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building  Co.,  197  Fed.  785,  suit  by  corporation  to  rescind  contract  for 
building  of  steamship  by  defendant,  made  between  defendant  and  pro- 
moters of  corporation,  acting  as  trustees  for  complainant,  is  not  suit 
by  assignee  within  meaning  of  Judiciary  Act  of  1875,  prohibiting  suit  to 
recover  contents  of  chose  in  action  by  assignee  unless  same  could  have 
been  maintained  by  assignor;  Farrv.  Hobe-Peters  Land  Co.,  188  Fed.  14, 
110  C.  C.  A.  160,  suit  to  quiet  title  to  land  and  for  cancellation  of  tax 
deeds,  where  complainant  sues  as  assignee  6i  mortgage,  cannot  be  main- 
tained in  Federal  court  unless  such  suit  could  have  been  maintained  if 
no  assignment  had  been  made;  Sullivan  v.  Ayer,  174  Fed.  201,  holding 
suit  to  recover  contents  of  judgment,  which  was  chose  in  action,  within 
meaning  of  section  1  of  Federal  Judiciary  Act,  since  it  could  not  have 
been  maintained  by  bank  in  Federal  court,  could  not  be  maintained  in 
such  court  by  plaintiff  as  assignee;  Gorman  Wright  Co.  v.  Wright,  134 
Fed.  365,  67  C.  C.  A.  345,  pledgee  of  stock  cannot  sue  corporation  in 
Federal  court  for  appointment  of  receiver  when  pledgor  is  resident  of 
State  of  which  corporation  is  citizen;  Plant  Investment  Co.  v.  Key 
West  Ry.  Co.,  152  U.  S.  76,  38  L.  Ed.  860,  14  Sup.  Ct.  485,  suit  for  spe- 
cific performance  of  contract  to  convey;  New  Orleans  v.  Benjamin,  153 
U.  S.  433,  38  L.  Ed.  772,  14  Sup.  Ct.  913,  suit  to  recover  from  fund  in 
possession  of  board  abolished  by  statute;  Republic  Iron  Min.  Co.  v. 
Jones,  37  Fed.  723,  2  L.  R.  A.  748,  including  thereunder,  action  for  dam- 
ages for  breach  of  contract. 

Suit  for  specific  performance  of  contract  is  wltliin  xirolii'bition'of  sec- 
tion 629,  Revised  Statutes. 

Approved  in  Hoadley  v.  Day,  128  Fed.  303,  holding  suit  to  foreclose 
trust  deeds,  securing  notes  with  incidental  relief,  one  to  collect  money 
due  on  notes ;  Ban  v.  Columbia  Southern  R.  Co.,  117  Fed.  26,  54  C.  C.  A. 
407,  holding  partner's  citizenship  immaterial,  partnership  suit  brought 
by  one  partner  in  own  right  and  as  assignee  of  other  interested  in  net 
proceeds  only,  complaint  alleging  no  net  proceeds;  Mexican  Nat.  R.  R. 
Co.  V.  Davidson,  157  U.  S.  206,  39  L*  Ed.  674,  15  Sup.  Ct.  565,  suit  by 
assignee  of  construction  company  to  recover  out  of  specific  fund;  Hud- 
son V.  Bishop,  38  Fed.  681,  complaint  must  show  assignor's  ctizenship; 
Laird  v.  Indemnity  Mut.  etc.  Co.,  44  Fed.  712,  suit  on  contract  of  rein- 
surance, and  to  reform  same;  Jackson  v.  Pearson,  60  Fed.  118,  suit  by 
assignee  to  recover  railroad  bonds  withheld  by  trustee,  though  earned. 

Distinguished  in  Jewett  v.  Bradford  Sav.  Bank  etc.  Co.,  45  Fed.  802, 
suit  to  compel  transfer  of  corporate  stock  on  books. 
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125  XT.  S.  1-17,  31  L.  Ed.  629,   8  Snp.  Ot.  811,  WTLIiAMETTE  IBOK- 
BBIDGE  CO.  Y.  HATCH. 

On  bill  of  review  reversal  can  only  be  had  for  errors  of  law  apparent  on 
record. 

Approved  in  Osborne  v.  San  Diego  Co.,  178  U.  S.  32,  44  L.  Ed,  966, 
20  Sup.  Ct.  864,  holding  ease  clearly  one  for  bill  of  review;  Acord  v. 
Western  Pocahontas  Corp.,  156  Fed.  995,  dismissing  bill  of  review; 
Cocke  V.  Copenhaver,  126  Fed.  147,  61  C.  C.  A.  211,  approving  rule,  re- 
fusing to  reverse,  bill  not  filed  within  time  provided  by  statute;  Free- 
man V.  Clay,  52  Fed.  7,  2  C.  C.  A.  587,  but  finding  error  on  record; 
King  V.  Elkhom  etc.  Land  Trust,  80  Fed.  336,  25  C.  C.  A.  449,  reaffirm- 
ing rule;  Reed  v.  Stanly,  89  Fed.  433,  holding  decision  on  questions  of 
fact,  conclusive  in  bill  of  review. 

Obstmctions  in  navigable  waters  are  offenses  against  States  only,  in 
absence  of  act  of  Congress. 

Approved  in  State  of  Illinois  v.  Economy  Light  etc.  Co.,  234  U.  S.  523, 
524,  58  L.  Ed.  1439,  34  Sup.  Ct.  973,  where  State  court  decided  that 
river  was  not  navigable,  no- Federal  question  was  presented  for  appeal 
to  United  States  Supreme  Court ;  North  Shore  Boom  etc.  Co.  v.  Nicomen 
Boom  Co.,  212  U.  S.  412,  53  L.  Ed.  576,  29  Sup.  Ct.  355,  whether  con- 
struction of  log  boom  in  navigable  stream  entirely  within  State  is 
authorized  by  State  statutes  is  not  Federal  question;  The  Margaret  J. 
Sanford,  203  Fed.  339,  act  of  Congress  of  March  3,  1899,  forbidding 
vessels  from  anchoring  so  as  to  obstruct  navigable  channels,  did  not 
supersede  State  l^islation  on  subject;  E.  A.  Chatfield  Co.  v.  New 
Haven,  110  Fed.  791,  entertaining  suit  to  enjoin  bridge  across  navigable 
stream,  authorized  by  State  law,  but  declared  by  Secretary  of  War  to 
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be  unreasonable  obstruction  to  navigation;  Hilger  v.  Chrisp,  98  Ark. 
493,  136  S.  W.  662,  upholding  statute  authorizing  County  Court  to  con-- 
struct  bridges  over  rivers;  State  v.  Superior  Court,  58  Wash.  671,  109 
Pac.  342,  upholding  statute  authorizing  improvement  of  streams  for 
logging  purposes;  Milwaukee  Western  Fuel  Co.  v.  City  of  Milwaukee, 
162  Wis.  256, 139  N.  W.  543,  State  cannot  impose  regulations  upon  con- 
struction of  bridge  which  has  been  approved  by  Secretary  of  War; 
Monongahela  Nav.  Co.  v.  United  States,  148  U.  S.  333,  37  L.  Ed.  470, 
13  Sup.  Ct.  629,  but  holding  Congress  may  order  obstructions  removed; 
Luxton  V.  North  River  Bridge  Co.,  153  U.  S.  633,  38  L.  Ed.  811,  14  Sup. 
Ct.  894,  but  upholding  Congress'  power  to  incorporate*  company  to 
bridge  navigable  interstate  stream;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  165 
U.  S.  366,  41  L.  Ed.  748,  17  Sup.  Ct.  357,  holding  act  of  1890,  giving 
Secretary  of  War  authority  concerning  bridges,  does  not  deprive  States 
of  authority  to  build;  Kenyon  v.  Knipe,  46  Fed.  314,  holding  whether 
erections  in  water  within  State  are  nuisances  not  Federal  question; 
Rhea  v.  Newport  etc.  R.  Co.,  50  Fed.  22,  and  Oregon  City  Transp.  Co. 
V.  Columbia  etc.  Bridge  Co.,  53  Fed.  550,  both  sustaining  erection  of 
bridges;  United  States  v.  Bellingham  Bay  Boom  Co.,  81  Fed.  661,  26 
C.  C.  A.  547,  booms,  piers  and  dams;  Stockton  v.  Powell,  29  Fla.  47, 
15  L.  R.  A.  48,  10  South.  694,  upholding  act  authorizing  county  to  im- 
prove river;  Dugan  V.  State,  125  Ind.  132,  9  L.  R.  A.  322,  25  N.  E.  172, 
affirming  conviction  for  piloting  picnic  steamer  on  Sunday;  Egan  v. 
Hart,  45  La.  Ann.  1363,  14  South.  246,  sustaining  closing  of  stream  by 
dam ;  State  v.  Leighton,  83  Me.  421,  22  Atl.  381,  affirming  conviction  for 
destroying  bridge  over  navigable  stream;  Adams  v.  Ulmer,  91  Me.  54, 
39  Atl.  350,  holding  erection  of  bridge,  authorized  before  1880,  requires 
no  Federal  permission;  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp.,  72  Wis.  91,  7  Am,  St.  Rep.  855,  38  N.  W.  540,  upholding  author- 
ization of  log-booms;  Falls  Mfg.  Co.  v.  Oconto  River  Imp.  Co.,  87  Wis. 
151,  58  N.  W.  261,  sustaining  erection  of  flooding  dams,  as  apfainst  prior 
milldam  owners;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  296,  32  L.  Ed. 
245,  8  Sup.  Ct!  1377,  and  dissenting  opinion  in  Leisy  v.  Hardin,  135 
U.  S.  150,  34  L.  Ed.  147,  10  Sup.  Ct.  699,  Hurst  v.  Dana,  86  Kan.  954, 
122  Pac.  1044,  and  Minnesota  Canal  etc.  Co.  v.  Koochiching  Co.,  97 
Minn.  442,  107  N.  W.  410,  all  arguendo. 

Distinguished  in  United  States  v.  Bellingham  Bay  Boom  Co.,  176 
U.  S.  217,  44  L.  Ed.  442,  20  Sup.  Ct.  343,  enjoining  boom  authorized  by 
State  law  constructed  in  violation  thereof;  State  v.  Columbia  Water 
Power  Co.,  90  S.  C.  574,  74  S.  E.  28,  upholding  statute  requiring  navi- 
gable canal  to  be  cleared  of  obstructions;  United  States  v.  Rio  Grande 
Dam  etc.  Irr.  Co.,  174  U.  S.  703,  43  L.  Ed.  1141, 19  Sup.  Ct.  775,  denying 
right  of  territory,  by  obstructing-  part  of  stream  therein,  to  impair 
navigability  elsewhere;  United  States  v.  North  Bloomficld  etc.  Min.  Co., 
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63  Fed.  627,  holding  government  may  sue  to  enjoin  obstruction  un- 
authorized by  State;  Greenwood  v.  Westport,  63  Conn.  603,  60  Fed.  677, 
holding  admiralty  may  relieve  against  obstmction  of  streams. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Ajn.  St.  Rep.  554. 

Bight  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  B.  A. 
40. 

States,  on  admission,  acquire  all  sovereignty  of  original  States,  and 
Ordinance  of  1787  became  inapplicable. 

Approved  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  159,  59  L.  Ed. 
173,  36  Sup.  Ct.  69,  Oklahoma,  under  its  Enabling  Act,  had  as  much 
authority  as  other  States  to  pass  laws  for  separate  accommodations  for 
white  and  colored  passengers  on  railroads ;  Coyle  v.  Smith,  221  U.  S.  674, 
55  L.  Ed.  861,  31  Sup.  Ct.  688  (affirming  28  Okl.  144,  146,  151,  113  Pac. 
964,  956,  957),  holding  void  condition  in  Enabling  Act  for  admission  of 
Oklahoma  temporarily  restricting  ix)wer  of  new  State  to  change  its 
capital;  Bolin  v.  Nebraska,  176  U.  S.  88,  44  L.  Ed.  384,  20  Sup.  Ct.  289, 
holding  Nebraska,  upon  admission,  entitled  to  all  rights  of  dominion 
and  sovereignty,  upholding  proceeding  by  information  for  felony; 
United  States  v.  Sandoval,  198  Fed.  664,  Congress  could  not,  in  admit- 
ting New  Mexico  as  a  State,  reserve  power  to  regulate  liquor  traffic  with 
Pueblo  Indians;  McCabe  v.  Atchison  T.  &  S.  F.  Ry.  Co.,  186  Fed.  969, 
109  C.  C.  A.  110,  function  of  Enabling  Act  ceases  when  President  de- 
clares that  Constitution  conforms  to  Enabling  Act;  United  States  v. 
United  States  Express  Co.,  180  Fed.  1010,  Oklahoma  had  power  to  reg- 
ulate intrastate  commerce  and  sale  of  intoxicating  liquors,  notwith- 
standing anything  in  her  Enabling  Act  to  the  contrary;  Williams  v. 
Hert,  110  Fed.  170,  holding  Indiana  admitted  to  Union,  trial  by  jury  on 
indictment  in  felony  cases  not  guaranteed  by  Constitution;  Mobile 
Transp.  Co.  v.  The  City  of  Mobile,  128  Ala.  346,  30  South.  646,  holding 
Alabama,  upon  admission,  acquired  title  to  shores  and  beds  of  navigable 
streams;  Ex  parte  Crosby,  38  Nev.  395,  149  Pac.  991,  State  court  has 
jurisdiction  of  crime  committed  by  white  person  on  Indian  reservation, 
notwithstanding  provision  of  Enabling  Act;  State  v.  Edmondson,  89 
Ohio  St.  110,  Ann.  Gas.  1915D,  934,  52  L.  R.  A.  (N.  S.)  305,  105  N.  E. 
274,  upholding  statute  creating  State  highway  department;  Shively  v. 
Bowlby,  152  U.  S.  34,  38  L.  Ed.  844,  14  Sup.  Ct.  560,  holding  erection  of 
bridges,  etc.,  within  prerogative  of  States;  Ward  v.  Race-Horse,  163 
U.  S.  613,  41  L.  Ed.  247,  16  Sup.  Ct.  1079,  holding  Indian  treaty  privi- 
lege to  hunt  on  public  lands  does  not  survive  admission  of  State ;  Stock- 
ton V.  Powell,  29  Fla.  45,  15  L.  R.  A.  48,  10  South.  693,  upholding  State 
river  improvement  bonds;  Grand  Rapids  v.  Powers,  89  Mich.  102,  28 
2IV— 8 
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Ajil  St.  Rep.  280,  14  L.  E.  A.  50S,  50  N.  W.  663,  holding  rights  over 
streams  in  territory  embraced  in  said  ordinance,  subject  to  laws  of 
States  carved  therefrom;  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp.,  72  Wis.  84,  7  Am.  St.  Rep.  850,  38  N.  W.  537,  upholding  erection 
of  booms ;  State  v.  .School  District  Board,  76  Wis.  207,  20  Am.  St  Rep. 
58,  7  L.  R.  A.  340,  44  N.  W.  977,  holding  provision  for  fostering  religion, 
in  ordinance  of  1787,  not  applicable  to  State. 

Distinguished  in  State  v.  Boone,  84  Ohio  St.  359,  Aim.  Oas.  19120, 
683,  39  L.  R.  A.  (N.  S.)  1015,  95  N.  E.  927,  holding  void  under  Ordi- 
nance of  1787,  State  statute  requiring  physicians  to  investigate  and 
certify  to  certain  facts. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest 
Territory.    Note,  Aim.  Oas.  1915D,  953,  954. 

Oregon  Admission  Act,  making  navigable  waters  free,  refers  to  politi- 
cal, not  physical  obstmctlons. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  479,  50  L.  Ed.  278,  26 
Sup.  Ct.  127,  State  constitutional  provision  that  all  navigable  waters 
forever  remain  public  highways  does  not  prevent  legislature  from 
authorizing  dam  across  navigable  stream  to  subserve  drainage;  Gearlds 
V.  Johnson,  183  Fed.  621,  Minnesota  Enabling  Act  held  to  repeal  so 
much  of  Chippewa  Indian  Treaty  of  February  22,  1855,  as  prohibited 
introduction  of  liquor  into  ceded  lands;  Rainy  Lake  River  Boom  Corp. 
V.  Rainy  River  Lumber  Co.,  162  Fed.  293,  89  C.  C.  A.  267,  boom  on 
boundary  river  between  United  States  and  Canada  held  ill^al  obstruc- 
tion and  charge  of  tolls  by  owners  of  same  unauthorized;  In  re  Southern 
Wisconsin  Power  Co.,  140  Wis.  261,  122  N.  W.  807,  upholding  statute 
authorizing  individuals  to  dam  navigable  river;  Rhea  v.  Newport  etc. 
R.  Co.,  50  Fed.  20,  holding  obstruction  while  erecting  bridge  not  unlaw- 
ful ;  Pacific  Gas  Imp.  Co.  v.  EUert,  64  Fed.  427,  similarly  construing  act 
admitting  California ;  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp., 
72  Wis.  86,  7  Am.  St.  Rep.  851,  38  N.  W.  538,  similarly  construing  like 
words  in  act  admitting  Wisconsin;  Falls  Mfg.  Co.  v.  Oconto  River  Imp. 
Co.,  87  Wis.  152,  58  N.  W.  262,  upholding  law  allowing  erection  of 
flooding  dams. 

States  have  power  over  navigable  waters  mitU  Congress  acts,  when  it 
is  not  Included  by  State's  acts,  and  may  abate  erections  therein. 

Approved  in  Montgomery  v.  Portland,  190  U.  S.  106,  47  L.  Ed.  970, 
23  Sup.  Ct.  737,  denying  private  person's  right  to  erect  structures  in 
navigable  waters  wholly  within  State  without  concurrent  assent  of 
Federal  and  State  governments;  Leovy  v.  United  States,  177  U^  S.  630, 
44  L.  Ed.  918,  20  Sup.  Ct.  800,  holding,  upon  evidence,  "Red  Pass"  not 
shown  navigable,  rendering  dam  erected  therein,  without  authority  of 
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Secretary  of  War,  unlawful;  United  States  v.  Bellingham  Bay  Boom 
Co.,  176  U.  S.  214,  216,  44  L.  Ed.  441,  20  Sup.  Ct.  344,  enjoining  boom 
erected  across  navigable  stream,  under  authority  of  State,  violating 
same  in  its  construction;  United  States  v.  Union  Bridge  Co.,  143  Fed. 
390,  393,  upholding  power  of  government  without  compensation,  to  com- 
pel alteration  of  bridge  as  obstruction  to  navigation,  though  built  under 
State  authority;  Minnesota  Canal  etc.  Co.  v.  Pratt,  101  Minn.  226,  11 
L.  R.  A.  (N.  S.)  105,  112  N.  W.  403,  right  of  private  persons  to  erect 
structures  in  navigable  waters  depends  upon  consent  of  both  State  and 
Federal  governments;  Kansas  City  etc.  R.  R.  Co.  v.  Wiygul,  82  Miss. 
226,  231,  61  L.  R.  A.  578,  33  South.  965,  967,  railroad  which  has  under 
valid  State  grant  constructed  bridge  over  navigable  stream  may  make 
necessary  repairs;  Greenwood  v.  Westport,  63  Conn.  595,  60  Fed.  571, 
following  rule;  Monongahela  Nav.  Co.  v.  United  States,  148  U.  S.  335, 
336,  87  L.  Ed.  471,  13  SUp.  Ct.  630,  holding  Congress  may  compel  re- 
moval of  lock;  Luxton  v.  North  River  Bridge  Co.,  153  U.  S.  532,  38 
Ii.  Ed.  811,  14  Sup.  Ct.  893,  holding  Congress  may  create  corporation  to 
bridge  navigable  water  between  States;  United  States  v.  Debs,  64  Fed. 
743,  holding  interference  with  commerce  punishable  by  Federal  law;' 
United  States  v.  Bellingham  Bay  Boom  Co.,  81  Fed.  663,  26  C.  C.  A. 
547,  holding  question  of  construction  in  compliance  with  State  laws,  one 
for  State  alone;  Simpson  v.  Shepard,  230  U.  S.  404,  Ann.  Gas.  1916A, 
18,  48  L.  E.  A.  (N.  8.)  1151,  57  L.  Ed.  1543,  33  Sup.  Ct.  729,  arguendo. 

Congress,  by  imyrovliig  State  river,  does  not  assume  police  power 
tliereover. 

Approved  in  Corrigan  Transit  Co.  v.  Sanitary  Dist.,  137  Fed.  856,  70 
C.  C.  A.  381,  applying  rule  to  Chicago  River  improvements;  Stockton 
V.  Powell,  29  Fla.  50,  15  L.  R.  A.  49,  10  South.  695,  holding  fact  that 
Federal  government  is  making  improvements  on  river  does  not  preclude 
State  to  improve  at  different  places. 

Distinguished  in  Greenleaf  Johnson  Lumber  Co.  v.  United  States,  204 
Fed.  496,  act  appropriating  money  for  specific  improvement  of  navi- 
gable stream  is  sufficient  authority  for  Secretary  of  War  to  proceed  with 
work;  United  States  v.  North  Bloomfield  etc.  Min.  Co.,  53  Fed.  629, 
holding  appropriation  for  improving  California  rivers  conferred  Federal 
jurisdiction  over  suit  to  enjoin  deposit  of  debris. 

Miscellaneous.  Cited  in  Carver  v.  San  Pedro  etc.  R.  Co.,  151  Fed. 
335,  referring  historically  to  principal  case. 

125  IT.  S.  l»-39,  31  U  Ed.  607,  8  Sup.  Ct  741,  NEW  OKLBANB  WATEB 
W0BX8  CO.  v.  LOUISIANA  SUGAB  BEFINING  CO. 

Louisiana  Supreme  Court's  opinion  is  part  of  record  on  error  to  Supremo 
c^oort. 
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Approved  in  Thompson  v.  Maxwell  Land-^rant  Co.,  168  U.  S.  456,  42 
L.  Ed.  541, 18  Sup.  Ct.  123,  to  New  Mexico  decision. 

Opinion  of  court  below  as  part  of  record.    Note,  15  L.  E.  A.  799. 

It  must  appear  tliat  same  law,  not  Judicial  decision  or  executive  act,  be 
claimed  to  impair  contract. 

Approved  in  Ross  v.  State,  227  U.  S.  162,  163,  Ann.  Oas.  19140,  224, 
57  L.  Ed.  463,  464,  33  Sup.  Ct.  220,  declining  jurisdiction  where  impair- 
ment claimed  was  by  judicial  decision;  National  Mutual  Building  etc. 
Assn.  V.  Brahan,  193  U.  S.  647,  48  L.  Ed.  828,  24  Sup.  Ct.  532,  upholding 
Maryland  act  of  1902,  requiring  declaration  of  intention  from  persons 
moving  into  State  before  they  can  raster;  New  Orleans  Water- Works 
Co.  V.  Louisiana,  185  U.  S.  350,  46  L.  Ed.  943,  22  Sup.  Ct.  696,  dismiss- 
ing writ  from  judgment  of  State  court  decreeing  forfeiture  of  charter 
for  abuse  of  privilege,  no  Federal  question  involved;  Gulf  &  Ship  Is- 
land R.  R.  Co.  V.  Hewes,  183  U.  S.  76,  46  L.  Ed.  91,  22  Sup.  Ct.  29,  re- 
fusing to  review  State  court's  decision,  holding  exemption  in  charter 
from  taxation  for  twenty  years  repealable;  Allen  v.  Allen,  97  Fed.  530, 
38  C.  C.  A.  336,  denying  suit  in  Federal  court,  by  defeated  party  in 
State  court,  to  set  aside  judgment  on  ground  of  impairment  of  contract ; 
Sedalia  v.  Donohue,  190  Mo.  419,  89  S.  W.  390,  where  city  court  decided 
that  under  statute  conferring  power  on  council  to  provide  for  street 
improvements  and  levy  taxes  therefor  tax  bill  was  valid,  subsequent  tax 
bills  not  contracts  impaired  by  Supreme  Court  decision  holding  them 
void;  concurring  opinion  in  Weston  v.  Ralston,  48  W.  Va.  189  (see  36 
S.  E.  454),  holding  court's  decision  that  limitation  bars  city  of  easement 
in  street  not  a  law  vesting  title ;  Hanf  ord  v.  Davies,  51  Fed.  259,  and  Ray 
V.  Western  Pennsylvania  Natural  Gas  Co.,  138  Pa.  St.  591,  21  Am.  St. 
Rep.  928,  12  L.  R.  A.  293,  20  Atl.  1067,  both  reaffirming  rule ;  St.  Paul 
etc.  Ry.  Co.  v.  Todd  Co.,  142  U.  S.  286,  35  L.  Ed.  1015,  12  Sup.  Ct.  282, 
and  Brown  v.  Smart,  145  U.  S.  458,  36  L.  Ed.  775.  12  Sup.  Ct.  959,  both 
declining  jurisdiction  where  impairment  claimed  was  by  judicial  deci- 
sion; Kentucky  v.  Louisville  Bridge  Co.,  42  Fed.  246,  applying  rule  to 
right  to  remove  cause ;  Bacon  v.  Texas,  183  U.  S.  216,  220,  224,  41  L.  Ed. 
136,  187,  138,  16  Sup.  Ct.  1027,  1028,  1030,  question  of  impairment  by 
subsequent  law  is  necessary  to  give  jurisdiction;  Douglas  v.  Kentucky, 
168  U.  S.  502,  42  L.  Ed.  558,  18  Sup.  Ct.  204,  and  Chicago  etc.  R.  R.  Co. 
V.  Nebraska,  170  U.  S.  68,  42  L.  Ed.  952,  18  Sup.  Ct.  517,  both  assuming 
jurisdiction  of  question  of  existence  of  contract  obligation  and  impair- 
ment thereof  by  law;  Columbia  Water-Power  Co.  v.  Columbia  Elec. 
Street  Ry.  Co.,  172  U.  S.  487,  43  L.  Ed.  525,  19  Sup.  Ct.  251,  assuming 
jurisdiction  to  construe  contract  claimed  to  be  impaired  by  subsequent 
State  law. 
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Distinguished  in  American  Waterworks  etc.  Co.  v.  Home  Water  Co., 
115  Fed.  178,  entertaining  suit  to  restrain  enforcement  of  city's  enact- 
ments annulling  contract  made  by  prior  ordinance;  separate  opinion  in 
Canal  Cos.  Case,  83  Md.  630,  35  Atl.  366,  and  dissenting  opinion  in  Gage 
V.  Gage,  66  N.  H.  300,  28  L.  R.  A.  864,  29  Atl.  552,  arguendo. 

Change  of  decision  of  State  court  as  impairment  of  contract. 
Note,  16  L.  R.  A.  647. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A 
46,  49. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  68  L.  R.  A.  331. 

Any  enactment  having  force  of  law,  e.  g.,  municipal  ordinance,  is  a  law 
within  constitutional  provision  as  to  impairment  of  contracts. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  City  of  Goldsboro,  232 
U.  S.  555,  58  L.  Ed.  725,  34  Sup.  Ct.  364,  ordinances  regulating  use  of 
railroad  right  of  way  are  legislative;  Louisville  etc.  R.  R.  Co.  v.  Garrett, 
231  U.  S.  318,  58  L.  Ed.  245.  34  Sup.  Ct.  48,  rate-making  order  of  rail- 
road commission  is  legislative  act;  Grand  Trunk  Western  Ry.  Co.  v. 
Railroad  Commission,  221  U.  S.  403,  55  L.  Ed.  787,  31  Sup.  Ct.  537,  order 
of  railroad  commission  imposing  upon  junior  road  expense  of  maintain- 
ing railroad  crossing  is  legislative  act;  North  American  Cold  Storage 
Co.  V.  City  of  Chicago,  211  U.  S.  313,  15  Ann.  Gas.  276,  53  L.  Ed.  198, 
29  Sup.  Ct.  101,  ordinance  providing  for  summary  destruction  of  un- 
wholesome food  in  cold  storage  held  to  be  in  effect  statute;  St.  P^ul 
Gaslight  Co.  v.  St.  Paul,  181  U.  S.  148,  45  L.  Ed.  792,  21  Sup.  Ct.  577, 
holding  city  ordinance,  removing  unused  lamp-posts  and  declaring  in- 
tention of  refusing  to  pay  interest  on  cost  of  constructing  same,  not 
law  impairing  contract;  Risley  v.  City  of  Utica,  179  Fed.  887,  173  Fed. 
507,  517,  and  168  Fed.  743,  ordinance  imposing  water  tax  is  legislative 
act;  City  of  Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  155  Fed.  723, 
12  Ann.  Gas.  500,  84  C.  C.  A.  151,  refusing  to  enjoin  ordinance  fixing 
telephone  charges,  which  was  alleged  to  be  without  State  authority; 
State  V.  Corum,  123  Tenn.  397,  131  S.  W.  862,  resolution  of  County 
Court  rescinding  its  former  action  held  not  passed  in  pursuance  of 
legislative  authority;  Hopkins  v.  City  of  Richmond,  117  Va.  725,  86 
S.  E.  148,  upholding  ordinance  providing  for  separate  residential  dis- 
tricts for  white  and  colored  people;  Diefenderfer  v.  State,  14  Wyo.  311, 
83  Pac.  593,  city  ordinance  providing  what  city  oflScer  shall  sign  certi- 
ficate of  legality  to  be  indorsed  on  city  bonds  is  "law"  within  consti- 
tutional provision  requiring  such  certificate  on  bond  to  be  signed  by 
officer  "authorized  by  law";  Capital  City  Gas-Light  Co.  v.  Des  Moines, 
72  Fed.  835,  ordinance  regulating  gas  franchise  is  State  legislation; 
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Hamilton  Gas-Light  Co.  v.  Hamilton  City,  146  U.  S.  266,  86  L.  Ed.  967, 
13  Sup.  Ct.  92,  municipal  ordinance  not  passed  under  legislative  author- 
ity is  not  law;  dissenting  opinion  in  Badger  v.  City  of  New  Orleans, 
49  La.  Ann.  843,  37  L.  R.  A.  555,  21  South.  887,  -majority  refusing  to 
compel  payment  by  city  of  garbage  contract  treated  as  void;  Daly  v. 
Morgan,  69  Md.  482,  1  L.  R.  A.  764,  16  Atl.  296,  construing  articJ/5  XV 
of  the  Declaration  of  Rights ;  Bacon  v.  Texas,  163  U.  S.  216,  41  L.  Ed. 
136,  16  Sup.  Ct.  1027,  arguendo. 

Distinguished  in  Cumberland  Tel.  &  Tel.  Co.  v.  Memphis,  198  Fed. 
956,  ordinance  fixing  telephone  rates  held  not  to  be  ''statute  of  a  State'' 
within  meaning  of  Judicial  Code. 

Ordinance  permitting  laying  of  water-pipes  la  license,  not  a  law,  for 
Jurisdictional  purpose  as  law  impairing  obligation  of  contracts. 

Approved  ini  American  Tel.  &  Tel.  Co.  v.  Town  of  New  Decatur,  176 
Fed.  135,  ordinance  repealing  franchise  of  telephone  company  held  not 
legislative  act;  Missouri  v.  Harris,  144  U.  S.  211,  36  L.  Ed.  409,  12 
Sup.  Ct.  839,  where  State  court  denied  county's  power  to  make  con- 
tract sued  on ;  Central  Land  Co.  v.  Laidley,  159  U.  S.  Ill,  40  L.  Ed.  94, 
16  Sup.  Ct.  82,  denying  jurisdiction  where  validity  of  law  involved  was 
admitted;  New  Orleans  Water- Works  Co.  v.  Southern  Brewing  Co.,  36 
Fed.  833,  834,  835,  836,  following  State  Supreme  Court's  construction 
of  identical  franchise. 

Distinguished  in  Mercantile  Trust  etc.  Co.  v.  Collins  Park  etc.  R.  Co., 
99  Fed.  815,  820,  holding  ordinance,  granting  railroad  franchise  under 
authority  delegated  by  State,  a  law  of  State,  restrainable  on  ground 
of  impairing  contract;  Westerly  Water  Works  v.  Westerly,  75  Fed.  190, 
191,  construing  Rhode  Island  statutes  of  March  30,  1882,  and  May  2, 
1884,  authorizing  water  contracts. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairment  of  obligation  of  contracts.  Note, 
12  Ann.  Cas.  505. 

Federal  courts  are  not  restricted  to  Federal  questions  where  case  origi- 
nates therein. 

Cited  in  Capital  City  Gas-Light  Co.  v.  Des  Moines,  72  Fed.  837,  and 
Westerly  Water  Works  v.  Westerly,  75  Fed.  191,  arguendo. 

When  Supreme  Court  may  review  State  decisions  on  impairment  of  con- 
tracts, stated. 

Approved  in  Wilson  v.  Standefer,  184  U.  S.  412,  46  L.  Ed.  618,  22 
Sup.  Ct.  389,  examining  final  judgment  and  holding  act  changing  mode 
of  procedure  as  to  defaulting  purchasers  of  public  lands  not  impair- 
ment of  contract;  Steams  v.  Minnesota,  179  U.  S.  233,  45  L.  Ed.  170, 
21  Sup.  Ct.  77,  holding  statute  repealing  former  legislation  taxing  rail- 
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road  lands  at  certain  per  cent  of  gross  earnings,  directing  taxation  at 
actual  caah  value,  impaired  contract ;  Houston  &  Texas  Central  R.  R.  Co. 
V.  Texas,  177  U.  S.  77,  44  L.  Ed.  680,  20  Sup.  Ct.  549,  court  declaring: 
payments  already  made  in  treasury  warrants  void  necessarily  gave  effect 
to  act  fixing  amount  company  in  default,-  act  thus  construed  impairing 
validity  of  contract;  Winona  etc.  R.  R.  Co.  v.  Plainview,  143  U.  S.  393, 
36  L.  Ed.  200,  12  Sup.  Ct.  538,  declining  jurisdiction  where  law  upheld 
was  prior  to  contract;  Wilmin^on  etc.  R.  R.  Co.  v.  Alsbrook,  146  U.  S. 
293,  86  L.  Ed.  978,  13  Sup.  Ct.  75,  assuming  jurisdiction  where  question 
was  as  to  impairment  of  charter  exempting  from  taxation;  Mobile  etc. 
R,  R.  Co.  V.  Tennessee,  153  U.  S.  493,  38  L.  Ed.  796,  14  Sup.  Ct.  970, 
assuming  jurisdiction  to  review  State  decision  upholding  tax  law  im- 
pairing charter  exemption;  Huntington  v.  Attrill,  146  U.  S.  684,  36 
L.  Ed.  1133, 13  Sup.  Ct.  234,  and  dissenting  opinion  in  Cornell  v.  Green, 
163  U.  S.  81,  41  L.  E4.  78,  16  Sup.  Ct.  971,  ai^uendo. 

Supreme  Court  cannot  review  State  dedsion  denying  contract  obllga* 
tlon  Independently  oX  law  claimed  to  Impair  it. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  City  of  Olathe,  222  U.  S.  190, 
66  L.  Ed.  158,  159,  32  Sup.  Ct.  47,  San  Francisco  v.  Itsell,  133  U.  S.  66, 
S3  L.  Ed.  571, 10  Sup.  Ct.  242,  Blount  v.  Walker,  134  U.  S.  614,  33  L.  Ed. 
1038,  10  Sup.  Ct.  O^g,  Winona  etc.  R.  R.  Co.  v  Plainview,  143  U  S.  392, 
36  L.  Ed.  200, 12  Sup.  Ct.  537,  and  Bank  of  Commerce  v.  Tennessee,  161 
U.  S.  144,  40  L.  Ed.  649,  16  Sup.  Ct.  460,  all  reaffirming  rule ;  Kreiger  v. 
Shelby  R.  R.,  125  U.  S.  46,  31  L.  Ed.  678,  8  Sup.  Ct.  756,  where  decision 
of  State  court  disregarded  law  complained  of;  De  Saussure  v.  Gaillard.- 
127  U.  S.  234,  32  L.  Ed.  132,  8  Sup.  Ct.  1062,  and  Hale  v.  Akers,  132 
U.  S.  565,  33  L.  Ed.  446, 10  Sup.  Ct.  175,  where  State  courts  unnecessarily 
decided  Federal  questions;  Eustis  v.  Bolles,  150  U.  S.  370,  37  L.  Ed. 
1113,  14  Sup.  Ct.  134,  where  determination  of  Federal  question  was  un- 
necessary ;  Dower  v.  Richards,  151  U.  S.  666,  38  L.  Ed.  308,  14  Sup.  Ct. 
455,  refusing  to  review  question  of  fact. 

Distinguished  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  S.  170, 
59  L.  Ed.  180,  35  Sup.  Ct.  62,  reviewing  State  decision  based  on  ground 
that  contract  claimed  to  be  impaired  was  already  inoperative;  Percy 
Summer  Club  v.  Astle,  163  Fed.  14,  90  C.  C.  A.  527,  authority  of  State 
decision  interpreting  words  of  deed  is  almost  as  great  in  Federal  court 
as  that  of  State  statute;  McCullough  v.  Virginia,  172  U.  S.  116,  43 
L.  Ed.  387,  19  Sup.  Ct.  139  (see  dissenting  opinion  in  172  U.  S.  126, 
43  L.  Ed.  390,  19  Sup.  Ct.  143),  where  State  court's  judgment  incident- 
ally gave  effect  to  subsequent  statute;  separate  opinion  in  Canal  Co.'s 
Case,  83  Md.  626,  35  Atl.  365,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  526,  527. 
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Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  580. 

Right  to  operate  lottery.    Note,  66  Am.  St.  Rep.  385. 

Impairment  of  obligation  of  contracts  by  judicial  decision.        Note, 
4  Ann.  Gas.  93. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  42. 

Miscellaneous.  Cited  in  Govin  v.  Chicago,  132  Fed.  855,  construing 
Illinois  acts  of  1859, 1861,  and  1865,  incorporating  Chicago  city  railways 
as  granting  franchise  over  streets  named. 

125  U.  S.  39-46,  31  L.  Ed.  676,  8  Sup.  Ot.  752,  KBEIQEB  v.  SHELBY  B.  B. 
CO. 

State  opinion  required  to  be  written  and  recorded  may  be  examined  to 
find  grounds  of  Judgment. 

Approved  in  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  U.  S.  54,  31  L.  Ed.  686, 
8  Sup.  Ct.  .759,  Dibble  v.  Bellingham  Bay  Land  Co.,  163  U.  S.  69,  41 
L.  Ed.  74,  16  Sup.  Ct.  941,  Thompson  v.  Maxwell  Land  Grant  Co.,  168 
U.  S.  456,  42  L.  Ed.  541,  18  Sup.  Ct.  123,  and  Columbia  Water-Power 
Co.  V.  Columbia  Elec.  Street  Ry.  Co.,  172  U.  S.  489,  43  L.  Ed.  526,  19 
Sup.  Ct.  252,  all  following  rule;  dissenting  opinion  in  O'Neil  v.  Ver- 
mont, 144  U.  S.  350,  36  L.  Ed.  462, 12  Sup.  Ct.  703,  arguendo. 

State  judgment  that  later  statute  did  not  change  contract  in  earlier 
law  raises  no  Federal  question. 

'  Approved  in  Hopkins  v.  McLure,  133  U.  S.  386,  33  L.  Ed.  663,  10 
Sup.  Ct.  409,  and  Henderson  Bridge  Co.  v.  Henderson  City,  141  U.  S. 
688,  35  L.  Ed.  904,  12  Sup.  Ct.  118,  dismissing  writs  where  questions 
were  decided  in  State  courts  on  other  grounds  than  Federal  questions 
raised;  Hancock  v.  Louisville  etc.  R.  R.  Co.,  145  U.  S.  414,  36  L.  Ed. 
757,  12  Sup.  Ct.  970,  following  decision;  Eustis  v.  Bolles,  150  U.  S.  370, 
37  L.  Ed.  1113,  14  Sup.  Ct.  134,  holding  Supreme  Court,  finding  it  un- 
necessary to  decide  any  Federal  question,  will  dismiss  writ  of  error. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  re- 
view State  court's  decision.    Note,  63  L.  R.  A.  331. 

Time  and  manner  of  raising -and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  47. 

125  IT.  S.  46-54,  31  L.  Ed.  683,  8  Snp.  Ot  756,  DAUB  TII£  MFQ.  CO.  v. 
HYATT. 

Action  on  agreement  with  licensee  for  royalties,  etc.,  held  not  to  arise 
under  patent  laws,  v 
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Approved  in  Holt  v.  Indians  Mfg.  Co.,  176  U,  S.  71,  44  L.  Ed.  376, 
20  Sup.  Ct.  273,  denying  jurisdiction  to  enjoin  collection  of  tax  upon 
patents  or  patent  rights;  St.  Louis  Street  Flushing  Mach.  Co.  v.  Sani- 
tary Street  Flushing  Mach.  Co.,  161  Fed.  727,  88  C.  C.  A.  585,  Federal 
court  has  no  jurisdiction  of  bill  for  specific  performance  of  contract  to 
assign  patent  and  to  restrain  alleged  violation  of  license;  Lefkowitz  v. 
Foster  Hose  Supporter  Co.,  161  Fed.  373,  374,  Federal  court  has  no 
jurisdiction  of  breach  of  license  contract  by  refusal  to  renew ;  McMuUen 
V.  Bowers,  102  Fed.  496,  500,  42  C.  C.  A.  470,  denying  jurisdiction  to 
forfeit  patented  dredge  constructed  under  agreement  providing  for  for- 
feiture; Atherton  Mach.  Co.  v.  Atwood-Morrison  Co.,  99  Fed.  114,  dis- 
missing bill  to  determine  ownership  of  patent  claimed  by  both  parties 
under  separate  assignments  from  patentee ;  Pratt  v.  Paris  Gas-Light  etc. 
Co.,  168  U.  S.  260,  42  L.  Ed.  460,  18  Sup.  Ct.  64,  holding  incidental 
claim  of  defense  that  patent  is  invalid  will  not  oust  State  jurisdiction; 
Pacific  Contracting  Co.  v.  Union  etc.  Contracting  Co.,  80  Fed.  738,  up- 
holding Federal  jurisdiction  to  determine  existence  of  license,  but  not 
to  enforce  same ;  Silver  v.  Holt,  84  Fed.  811,  holding  suit  to  enforce  con- 
tract between  author  and  publisher,  not  under  Federal  copyright  laws; 
Hyatt  V.  Ingalls,  124  N.  Y.  102, 104,  26  N.  E.  287,  288,  holding  licensees 
cannot  question  validity  of  patent  as  defense  to  action  for  royalties; 
Mayer  v.  Hardy,  127  N.  Y.  132,  27  N.  E.  838,  holding  State  court  has 
jurisdiction  to  construe  license.  Under  authority  of  principal  case, 
following  have  been  held  not  to  involve  patent  laws;  Felix  v.  Scharn- 
weber,  125  U.  S.  58,  31  L.  Ed.  688,  8  Sup.  Ct.  761,  action  on  asrreement 
to  pay  royalties;  Marsh  v.  Nichols,  140  U.  S.  355,  35  L.  Ed.  417,  11 
Sup.  Ct.  802,  State  court  decree  in  action  to  enforce  specific  perform- 
ance of  patent  contract;  Wade  v.  Lawder,  165  U.  S.  627,  41  L.  Ed.  862, 
17  Sup.  Ct.  427^  suit  to  enforce  or  annul  contract,  patent  being  subject 
matter;  Williams  v.  Star  Land  Co.,  35  Fed.  371,  bill  to  enjoin  use  of 
patent  unwarranted  by  assignment;  Washburn  etc.  Mfg.  Co.  v.  Cin- 
cinnati etc.  Fence  Co.,  42  Fed.  679,  suit  to  enforce  payment  of  royalty; 
Holt  V.  Indiana  Mfg.  Co.,  80  Fed.  3,  25  C.  C.  A.  301,  suit  to  enjoin 
collection  of  State  tax  on  patent  rights;  Havana  Press-Drill  Co.  v. 
Ashurst,  148  HI.  139,  35  N.  E.  880,  bill  to  compel  accounting  for  use 
of  patent;  Shoemaker  v.  South  Bend  Spark  Arrester  Co.,  135  Ind.  475, 
22  L.  R.  A.  333,  35  N.  E.  282,  suit  to  enjoin  interference  with  patetit 
rights  by  false  statements,  etc.;  Lamson  v.  Martin,  159  Mass.  559,  35 
N.  E.  79,  bill  for  transfer  of  patent ;  Waterman  v.  Shipman,  130  N.  Y. 
307,  29  N.  E.  113,  action  to  determine  whether  license  has  been  given; 
Hubbard  v.  Allen,  123  Pa.  St.  209, 16  Atl.  775,  action  to  enforce  contract 
for  payment  of  royalties ;  dissenting  opinion  in  Henry  v.  A.  B.  Dick  Co., 
224  U.  S.  58,  Ann.  Oafl.  1913D,  880,  56  L.  Ed.  668,  32  Sup.  Ct.  364, 
majority  holding  that  Federal  court  has  jurisdiction  of  action  brought 


125  U.  S.  64-60  NOTES  ON  U.  S.  REPORTS.  122 

by  patentee  against  one  selling  supplies  for  use  on  machine  sold  under 
license  restriction  to  use  only  supplies  made  by  patentee. 

Distinguished  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  15,  Ann.  Cas. 
1913D,  880,  56  L.  Ed.  651,  32  Sup.  Ct.  364,  Federal  court  has  jurisdiction 
of  action  brought  by  patentee  against  one  selling  supplies  for  use  on 
machine  sold  under  license  restriction  to  use  only  supplies  made  by 
patentee;  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S. 
286,  46  L.  Ed.  913,  22  Sup.  Ct.  682,  denying  jurisdiction  for  infringement 
ousted  by  allegation  in  answer,  that  plaintiff  had  forfeited  all  rights 
under  license  revoked  for  failure  to  comply  with  conditions;  Atherton 
Mach.  Co.  V.  Atwood-Morrison  Co.,  102  Fed.  954,  43  C.  C.  A.  72,  re- 
versing District  Court's  decision  (99  Fed.  114),  and  sustaining  jurisdic- 
tion for  injunction  and  recovery  of  damages  for  infringement,  inci- 
dentally involving  determination  of  ownership,  both  parties  claiming 
under  separate  assignments  from  patentee;  St.  Paul  Plough  Works  v. 
Starling,  127  U.  S.  378,  32  L.  Ed.  253,  8  Sup.  Ct.  1328,  action  against 
licensee  on  contract,  validity  of  patent  being  questioned;  United  States 
V.  Palmer,  128  U.  S.  269,  32  L.  Ed.  444,  9  Sup.  Ct.  106,  holding  Court  of 
Claims  has  jurisdiction  over  claim  for  use  of  patent  by  government; 
White  V.  Rankin,  144  U.  S.  639,  36  L.  Ed.  573,  12  Sup.  Ct.  772,  where 
bill  was  for  infringement  and  answer  set  up  contract;  Elgin  etc.  Pump 
Co.  V.  Nichols,  65  Fed.  217,  12  C.  C.  A.  578,  holding  Federal  jurisdiction, 
invoked  by  filing  bill  for  infringement,  cannot  be  defeated  by  plea  of 
license  admitting  validity  of  patent. 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Gas.  1916B,  801,  804,  805. 

Invalidity  or  failure  of  patent  as  defense  to  action  for  royalties. 
Note,  14  Ann.  Gas.  1185. 

What  adjudications  of  State  courts  reviewable  in  Federal  "Supreme 
Court.    Note,  62  L.  R.  A.  539. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  50. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  331. 

Miscellaneous.  Cited  in  In  re  Ingalls,  139  U.  S.  549,  35  L.  Ed.  266, 
11  Sup.  Ct.  653,  to  point  of  practice. 

* 
125  T7.  S.  54-60,  31  L.  Ed.  687,  8  Sup.  Ct.  759,  TELTX  v.  SOHABNWEBEB. 

Action  for  patent  royalties  is  not  under  patent  laws,  and  State  court 
has  Jurisdiction. 

Approved  in  McMullen  v.  Bowers,  102  Fed.  496,  42  C.  C.  A.  470,  de- 
nying jurisdiction  of  suit  for  forfeiture  of  patented  dredge,  constructed 
under  agreement,  providing  for  forfeiture  if  used  outside  prescribed 
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territory;  Silver  v.  Holt,  84  Fed.  811,  holding  suit  to  enforce  contract 
between  author  and  publisher  does  not  arise  under  copyright  laws. 

Distinguished  in  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co., 
185  U.  S.  286,  46  L.  Ed.  913,  22  Sup.  Ct.  682,  denying  jurisdiction  for 
infringement  ousted  by  allegations  in  answer,  that  plaintiff  had  for- 
feited all  rights  under  licenses  revoked  for  failure  to  comply  with  con- 
ditions. 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Gas.  1916B,  801,  802;  804,  805. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  5S9. 

State  chief  Justice's  certificate  tliat  Federal  question  involved  cannot 
snfflce  for  evidence  thereof. 

Approved  in  Home  for  Incurables  v.  City  of  New  York,  187  U.  S.  158, 
47  L.  Ed.  119,  23  Sup.  Ct.  186,  holding  certificate  of  State  judge  insuffi- 
cient to  give  jurisdiction.  Federal  question  not  appearing  from  record 
presented  to  State  court ;  Roby  v.  Colehour,  146  U.  S.  160,  36  L.  Ed.  924, 
13  Sup.  Ct.  50,  holding  record  must  show  existence  of  Federal  question; 
Powell  V.  Brunswick  Co.,  150  U.  S.  439,  37  L.  Ed.  1136,  14  Sup.  Ct.  168, 
and  Newport  Light  Co.  v.  Newport,  151  U.  S.  537,  38  L.  Ed.  262,  14 
Sup.  Ct.  432,  like  cases. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision^    Note,  63  L.  R.  A.  332. 

What  record  must  show  as  to  presentation  and  decision  of  Fed- 
eral question  in  State  court  to  confer  jurisdiction  on  Federal 
Supreme  Court.    Note,  63  L.  R.  A.  477. 

Miscellaneous.  Cited  in  Clifford  v.  Capell,  165  Fed.  195,  91  C.  C.  A. 
227,  royalties  may  be  recovered  on  articles  substantially  those  of  patent 
though  not  purporting  to  have  been  made  thereunder. 

125  U.  S.  60-70,  31  li.  Ed.  689,  7  Sup.  Ot  772,  BAKE  OF  REDEMPTIOK  v. 
BOSTON. 

Exemption  of  savings  bank  deposits  does  not  render  tax  of  national 
'banks  invalid,  if  otherwise  fair.  ^ 

Approved  in  Territory  v.  Pinney,  15  N.  M.  630,  114  Pac.  368,  statute 
providing  that  ''all  delinquent  taxes"  shall  be  distributed  to  county 
funds  held  not  to  apply  to  city  taxes ;  First  Nat.  Bank  v.  Stone,  88  Fed. 
411,  holding  exemption  of  certain  State  banks  not  discrimination  against 
national;  Tennessee  v.  Bank  of  Commerce,  53  Fed.  748,  arguendo. 

Bevised  Statutes,  section  5219,  does  not  prohibit  State  tax  of  national 
1>ank  as  stockholder  in  another. 

Approved  m  People  v.  Coleman,  135  N.  Y.  238,  31  N.  E.  1023,  holding 
foreign  savings  bank  taxable  on  shares  owned  thereby  in  domestic  bank. 
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Distinguished  in  Owensboro  Nat.  Bank  v.  Owensboro,  173  TJ.  S.  680, 
48  L.  Ed.  857,  19  Sup.  Ct.  542,  holding  Kentucky  tax  on  national  banks, 
tax  on  franchises,  and  void. 

State  taxation  of  national  banks.    Notes,  69  Am.  8t.  Bep.  45;  45 
L.  R.  A.  741,  748. 

What  constitutes  savings  bank.    Note,  21  Ann.  Gas.  1209. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  57. 

126  XT.  S.  70-77,  31 1..  £d.  643,  8  Sap.  Ot.  714,  ARTHUB  ▼.  BUTTEBFIELD. 

Merchants'  establidied  designation  of  an  article  determines  construc- 
tion of  revenue  law. 

Approved  in  Wieland  v.  Collector  of  Port  of  San  Francisco,  104  Fed. 
643,  44  C.  C.  A.  23,  holding  small  fish,  known  as  "sprats,''  packed  in 
oil  in  quarter  tins  and  labeled  and  generally  known  to  trade  as  "sardines 
in  oil,"  dutiable  as  such;  dissenting  opinion  in  Oberle  &  Henry  v. 
United  States,  165  Fed.  55,  91  C.  C.  A.  139,  majority  holding  camelshair 
press  cloth  dutiable  as  manufactures  of  "wool";  Robertson  v.  Salomon, 
130  U.  S.  415,  32  L.  Ed.  996,  9  Sup.  Ct.  560,  American  Nat.  etc.  Co.  v. 
Worthingto^,  141  U.  S.  472,  35  L.  Ed.  823, 12  Sup.  Ct.  56,  Cadwalader  v. 
Zeh,  151  U.  S.  176,  38  L.  Ed.  117, 14  Sup.  Ct.  290,  and  "Zante  Currants," 
73  Fed.  188,  all  reaffirming  rule;  Toplitz  v.  Hedden,  146  U.  S.  267,  36 
L.  Ed.  963,  13  Sup.  Ct.  72,  admitting  evidence  to  show  "bonnets  for 
men"  was  not  commercial  designation  of  caps;  In  re  Irwin,  62  Fed.  162, 
holding  certain  preparation  of  "refined  bauxite"  dutiable  as  alumina; 
Field  V.  United  States,  73  Fed.  809,  20  C.  C.  A.  19,  arguendo. 

Whether  article  Is  doth,  hair,  silk,  .etc,  depends  on  predominant  ingre- 
dient. 

Approved  in  United  States  v.  Wanamaker,  176  Fed.  902,  99  C.  C.  A. 
390,  artificial  silk  hats  are  dutiable  by  similitude  to  silk  wearing  ap- 
parel; Schiff  V.  United  States,  99  Fed.  666,  39  C.  C.  A.  662,  assessing 
"gold  straw  braids"  and  "silver  straw  braids,"  composed  mainly  of 
hemp,  remainder  being  metal,  cotton,  and  glue,  as  "manufactures  in 
part  of  metal";  Falconer  v.  Miller,  93  Fed.  665,  35  C.  C.  A.  628,  re- 
afi&rming  rule;  Rossman  v.  Hedden,  146  U.  S.  668,  36  L.  Ed.  820,  12 
Sup.  Ct.  927  (affirming  37  Fed.  101),  holding  goods  similar  to  encaustic 
tile,  dutiable  as  such;  Herman  v,  Robertson,  41  Fed.  881,  applying  rule 
to  cloaking  made  of  hair  and  cotton ;  Smith  v.  Rheinstrom,  65  Fed.  986, 
13.  C.  C.  A.  261,  holding  cherry  juice  reduced,  with  seventeen  per  cent 
alcohol  added,  dutiable  as  alcoholic  compound;  Wolff  v.  United  States, 
71  Fed.  292,  293, 18  C.  C.  A.  41,  holding  "soutache  silk  braid"  dutiable 
as  manufacture  composed  in  part  of  metal;  Dieckerhoff  v.  Miller,  93  Fed. 
664,  36  C.  C.  A.  626,  applying  rule  to  bindings,  etc.,  made  of  mohair; 
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Hemnan  ▼.  Robertson,  152  U.  S.  524,  S8  L.  Ed.  639,  14  Sup.  Ct.  687, 
aigaendo. 

Distinguished  in  Wiebusch  v.  United  States,  84  Fed.  453,  28  C.  C.  A, 
154,  restricting  construction  of  ''other  manufactures''  to  similar  goods. 

Chustomg  duty  on  things  ''not  herein  otherwise  proYided"  means  not 
otherwise  In  that  act. 

Approved  in  Arthur  v.  Victor,  127  U.  S.  576,  32  L.  Ed.  202,  8  Sup,  Ct. 
1227,  construing  section  2,  Act  of  March  2,  1867. 

It  does  not  require  specific  mention  to  exclude  article  from  nonenumer- 
ated  clause. 

Approved  in  G.  B.  Ritchie  &  Co.  v.  United  States,  141  Fed.  664,  flax 
noils  are  dutiable  as  waste  under  Tariff  Act  1897,  §  1,  sched.  N,  par. 
463;  Jules  &  Hugo  Rosenberg  v.  United  States,  141  Fed.  380,  metal 
thread  fabrics  in  the  piece  are  dutiable  under  Tariff  Act  1897,  sched. 
C,  par.  179,  §  1 ;  United  States  v.  Schwarz,  140  Fed.  304,  toys  made  of 
celluloid  are  dutiable  under  par.  418,  sched.  N,  Tariff  Act  1897,  and  not 
under  sched.  A,  par.  17,  §  1;  Junge  v.  Heddon,  146  U.  S.  238,  36  L.  Ed. 
966,  13  Sup.  Ct.  89,  and  In  re  Wise,  93  Fed.  445,  both  reaffirming  rule ; 
Mason  v.  Robertson,  139  U.  S.  627,  36  L.  Ed.  294,  11  Sup.  Ct.  669,  hold- 
ing bichromate  of  soda  dutiable  as  ''chemical  compounds  and  salts''; 
Liebenroth  v.  Robertson,  144  U.  S.  40,  86  L.  Ed.  837,  12  Sup.  Ct.  608, 
holding  photographic  albums  dutiable  as  manufacture  of  paper;  Aloe 
Y.  Churchill,  44  Fed.  52,  holding  ''opera-glasses"  dutiable  as  articles 
composed  partly  of  metal;  Wolff  v.  United  States,  71  Fed.  293,  18 
C.  C.  A.  41,  arguendo. 

Distinguished  in  Hartranft  v.  Meyer,  135  U.  S.  239,  34  L.  Ed.  Ill,  10 
Sup.  Ct..751,  arguendo. 

125  X7.  S.  77-90,  31  L.  Ed.  624,  OUNNINaHAM  ▼.  NOBTON. 

Assignment,  directing  repayment  to  assignor  of  snrplus,  after  paying 
consenting  creditors,  is  valid  in  Texas. 

Approved  in  Manhattan  Life  Ins.  Co.  v.  Hennessy,  99  Fed.  71,  39 
C.  C.  A.  625,  holding  assignee  of  life  insurance  policy  not  barred  from 
recovering  upon  policies,  sharing  in  composition  of  insured  creditors, 
continuing  payment  of  premiums  until  insured's  death,  equities  of  in- 
sured's heirs  enforceable  against  assignee;  Tracy  v.  Tuffly,  134  U.  S. 
221,  33  Ii.  Ed.  884,  10  Sup.  Ct.  530,  upholding  assignment  giving  prefer- 
ence to  consenting  creditors;  Talley  v.  Curtain,  54  Fed.  50,  4  C.  C.  A. 
177,  upholding  conveyance  to  trustee,  despite  invalid  provision  favor- 
ing grantor;  Bank  of  Little  Rock  v.  Frank,  63  Ark.  28,  68  Am.  St.  Bep. 
73,  37  S.  W.  403,  holding  borrower's  prior  promise  to  prefer  lender  in 
deed  of  assignment  does  not  invalidate  such  deed. 
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When  an  assignment  for  the  benefit  of  creditors  is  deemed  fraud- 
ulent, and  the  effect  of  the  fraud  on  the  assignment.  Note,  68 
Am.  St.  Bep.  99. 

Assignment  for  creditors — ^Provision  for  release.  Note,  50  L.  B.  A. 
(N.  S.)  722,  727. 

Whether  unauthorized  clause  In  assignment  for  creditors  Invalidates 
\vliole,  depends  on  statute's  poUcy. 

Approved  in  Bachrack  v.  Norton,  132  U.  S.  338,  33  L.  Ed.  378,  10  Sup. 
Ct.  106,  and  Muller  v.  Norton,  132  U.  S.  505,  33  L.  Ed.  398,  10  Sup.  Ct. 
148,  like  cases ;  Peters  v.  Bain,  133  U.  S.  688,  33  L.  Ed.  703,  10  Sup.  Ct. 
360,  sustaining  assignment,  notwithstanding  invalidity  of  particular 
provision;  Tracy  v.  Tuffly,  134  U.  S.  223,  33  L.  Ed.  884,  10  Sup.  Ct.  531, 
holding  purpose  of  same  act  was  to  encourage  assignments;  Eau  Claire 
Grocer  Co.  v.  Hubbard,  97  Wis.  664,  73  N.  W.  571,  holding  construction 
upholding  assignment  should  be  adopted,  if  possible. 

Contract  of  conditional  sale  as  affected  by  taking  of  purchase 
money  note  from  vendee.     Note,  AniL  Cas.  1916A,  332. 

Assignment  averring  indebtedness  which  assignor  is  "at  present  unable 
to  pay  in  full"  sufliciently  avers  insolvency. 

Approved  in  Northwestern  Port  Huron  Co.  v.  Babcock,  223  Fed.  483, 
139  C.  C.  A.  27,  as  to  definition  of  insolvency;  State  v.  Cramer,  20 
Idaho,  657,  119  Pac.  36,  bank  is  insolvent  when  it  is  unable  to  meet  de- 
mands made  upon  it  in  ordinary  course  of  business;  Brenton  &  McKay 
V.  Peck,  39  Tex.  Civ.  228,  87  S.  W..  901,  evidence  held  insufficient  to 
show  insolvency;  Ring  v.  Chas.  Vogel  Paint  etc.  Co.,  44  Mo.  App.  115, 
holding  failure  of  creditor  to  attempt  collection  of  claim,  evidence  of 
insolvency. 

125  U.  S.  90-98,  81  L.  Ed.  635,  8  Sup.  Ct.  825.  DAVISON  ▼.  DAVIS. 

Mere  receipt  is  subject  to  eiplanation,  but  contract  therein  is  as  con- 
clusive as  any  other. 

Approved  in  Hans  v.  Cape  Girardeau  etc.  R.  Co.,  147  Mo.  App.  273, 

126  S.  W.  526,  words  "in  full  release  of  all  damages,"  written  on  pay- 
roll above  plaintiff's  signature,  held  to  be  release  as  well  as  receipt. 

Receipt  of  note  for  purchase  of  stock,  to  be  delivered  on  its  payment^ 
is  a  conditional  sale. 

Approved  in  In  re  Pittsburgh  Industrial  Iron  Works,  179  Fed.  155, 
payment  of  price  held  to  be  condition  precedent  to  passing  of  title. 

Bight  to  enforce  conditional  sale  ia  lost  by  five  years'  delay  and  in- 
creased value. 
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Approved  in  In  re  International  Mineral  Co.,  222  Fed.  427,  failure  of 
parties  to  act  promptly,  whether  regarded  as  laches  or  equitable  estop- 
pel, held  to  defeat  rescission;  Galliher  v.  Cadwell,  145  U.  S.  373,  36 
L.  Ed.  740,  12  Sup.  Ct.  875,  holding  laches  does  not  grow  out  of  mere 
passage  of  time;  Lemoine  v.  Dunklin  Co.,  51  Fed.  492,  2  C.  C.  A.  343, 
holding  twenty-two  years'  delay  after  repudiation  of  trust  laches; 
Jones  v.  Perkins,  76  Fed.  84,  holding  it  unnecessary  to  show  that  de- 
fendant has  been  injured  by  delay;  Cole  v.  Birmingham  Union  Ry.  Co., 
143  Ala.  435,  39  South.  405,  stockholder's  suit  to  set  aside,  for  ultra 
vires,  sale  of  railroad's  property  to  another  for  its  shares,  is  barred  ten 
years  after  sale  and  two  years  after  knowledge,  where  property  had 
been  sold  to  third  company;  Quirk  v.  Liebert,  12  App.  D.  C.  402,  dis- 
missing bill  to  set  aside  purchase  by  trustee  of  trust  property  after 
lapse  of  thirteen  years  and  great  increase  in  value  of  property ;  Joff rion 
v.  Gumbel,  123  La.  406,  48  South.  1013,  one  holding  option  to  purchase 
land  must  act  upon  it  within  reasonable  time  and  not  wait  for  values 
to  advance ;  Patterson  v.  Hewitt,  11  N.  M.  33,  55  L.  B.  A.  658,  66  Pac. 
561,  eight  years'  delay  bars  suit  by  claimants  of  conflicting  mining 
claims  under  verbal  agreement. 

Specific   performance   of   contract   for   sale   of   stock.    Note,   50 
li.  R.  A.  508. 

125  XT.  8.  98-108,  81  L.  Ed.  645,  8  Sup.  Ot.  869,  WEIB  v.  MOBDEN. 

Words  "substantiaUy  as  ahovm"  limit  application  to  kind  described  in 
upeclficatlons. 

Approved  in  Ross-Moyer  Mfg.  Co.  v.  Randall,  104  Fed.  359,  43 
C.  C.  A.  578,  limiting  inventor  to  elements  designated  as  shown  by 
specifications  and  drawings — invention  an  improvement  of  narrow  char- 
acter; Dickinson  v.  Parker,  38  Fed.  412,  and  Campbell  etc.  Mfg.  Co.  v. 
Duplex  Printing  Press  Co.,  86  Fed.  322,  336,  both  holding  such  words 
negative  broad  construction  of  claim;  American  Road  Mach.  Co.  v.  Pen- 
nock  &  Sharp  Co.,  45  Fed.  255,  holding  road-machine  patent  No.  330,920 
void;  Haughey  v.  Lee,  48  Fed.  384,  holding  patent  No.  379,644,  for  inter- 
fering device,  void ;  Muller  v.  Lodge  &  Davis  Machine  Tool  Co.,  69  Fed. 
740,  Long  V.  Pope  Mfg.  Co.,  75  Fed.  839,  and  American  Tobacco  Co.  v. 
Streat,  83  Fed.  704,  28  C.  C.  A.  18,  restricting  patentee  to  device  shown 
in  specification  referred  to. 

Distinguished  in  Kelsey  Heating  Co.  v.  James  Spear  Stove  etc.  Co., 
155  Fed.  981,  use  of  letters  of  reference  to  drawings  does  not  necessarily 
limit  inventor  to  exact  form  portrayed ;  National  Hollow  Brake-Beam  Co. 
V.  Interchangeable  Brake  Beam  Co.,  106  Fed.  714,  62  C.  C.  A.  644,  hold- 
ing invention  infringed,  although  forms  of  caps  and  specific  mechanical 
devices  for  locking  geometrically  different  from  those  described;  Mc- 
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Cormick  Harvesting  Mach.  Co.  v.  Aultman,  69  Fed.  393,  16  C.  C.  A. 
259  (reversing  58  Fed.  780,  781),  holding  mere  use  of  reference  letters 
does  not  limit  scope  of  primary  meritorions  invention. 

Necessity  that  invention  described  in  complete  specification  be 
within  nature  of  invention  indicated  by  the  provisional  specifica- 
tion.   Note,  20  E.  B.  C.  460. 

Improvement  requiring  only  ordinary  mechanical  skill  is  not  patentable. 
Approved  in  Lorain  Steel.  Co.  v.  Paige  Iron  Works,  158  Fed.  640,  re- 
placing of  washer  with  coil  spring  in  switch  tongue  held  not  invention; 
Muller  V.  Lodge  etc.  Tool  Co.,  77  Fed.  630,  23  C.  C.  A.  357,  holding 
liberal  interpretation  of  doctrine  of  equivalents  not  applicable  to  nar- 
row improvement  of  old  device. 

125  XT.  8.  109-127,  31  L.  Ed.  615,  8  Snp.  Ot.  762,  TOMPKIN8  ▼.  LITTIiE 
BOOK  &  FORT  SMITH  BY.  00. 

Bailroad-aid  bonds,  uider  Arkansas  acts  of  1868  and  1860,  created  no 
lien  binding  foreclosure  .purchasers  of  road. 

Approved  in  Weil  v.  Alabama  State  Land  Co.,  175  Fed.  258,  follow- 
ing rule ;  United  States  v.  Firat  National  Bank,  234  U.  S.  262,  58  L.  Ed. 
1305,  34  Sup.  Ct.  846;  rejecting  construction  of  statute  on  grotlnd  that 
if  it  had  been  intended,  it  would  have  been  easy  for  Congress  to  express 
it  in  apt  terms;  McKittrick  v.  Arkansas  Cent.  Ry.  Co.,  152  U.  S.  492, 
493,  496,  38  L.  Ed.  526,  527,  14  Sup.  Ct.  668,  669,  following  rule ;  Mer- 
cantile Trust  Co.  V.  Baltimore  etc.  R.  Co.,  82  Fed.  363,  369,  370,  372, 
holding  interest  and  dividends  of  State  being  payable  from  profits,  it 
is  not  creditor  but  preferred  stockholder,  without  equitable  lien  on  rail- 
road's property. 

125  XT.  S.  128-186,  31  L.  Ed.  672,  8  Sup.  Ot.  732,  HABTBANFT  Y.  IiAKO- 
FELD. 

Velvet  ribbons,  principally  of  silk,  held  dutiable  as  hat  trimmings  by 
act  of  1883. 

Approved  in  Robertson  v.  Edelhoff,  132  U.  S.  623,  626,  33  L.  Ed.  480, 
481,  10  Sup.  Ct.  189, 190,  Cadwalader  v.  Wanamaker,  149  U.  S.  539,  540, 
37  L.  Ed.  838,  839,  13  Sup.  Ct.  980,  981,  and  Walker  v.  Seeberger,  149 
U.  S.  543,  37  L.  Ed.  840,  13  Sup.  Ct.  982,  all  following  rule ;  Hartranf t 
v.  Meyer,  149  U.  S.  545,  37  L.  Ed.  841,  13  Sup.  Ct.  982  (see  dissenting 
opinion  in  149  U.  S.  547,  37  L.  Ed.  841,  13  Sup.  Ct.  984),  upholding  sub- 
mission to  jury  of  "chief  use"  of  piece  goods,  largely  used  in  trimming 
hats ;  Magone  v.  Wiederer,  159  U.  S.  560,  40  L.  Ed.  260,  16  Sup.  Ct.  124, 
upholding  instruction  as  to  chief  use  of  beveled  glass  clock  face;  United 
States  V.  Nichols,  46  Fed.  359,  "adhesive  felt  for  sheathing  vessels" 
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includes  such  felt,  though  imported  for  other  uses;  Meyer  v.  Cadwala- 
der,  89  Fed.  965,  966,  967,  969,  970,  32  C.  C.  A.  456  (reversing  49  Fed. 
21),  article's  chief  use,  ordinarily  so  called,  determines  its  classification. 
Distinguished  in  Moody  v.  Patterson,  153  Fed.  831,  holding  sheep  dip 
that  could  he  used  for  other  purposes  dutiable  as  '^  chemical  com- 
pound"; Gartner  v.  United  States,  131  Fed.  575,  silk  ribbons  sometimes 
used  for  trimmings  not  dutiable  under  Tariff  Act  1897,  sched.  L,  §  1, 
par.  390,  but  under  par.  391;  Dodge  v.  United  States,  130  Fed.  625, 
orange  flower  water  and  rose  water  are  dutiable  under  Tariff  Act  1883, 
sched.  A. 

BzclnslTe  use  as  hat  tiimmlngB  is  not  essential  to  dassiflcation  as  rach. 
Approved  in  Meyer  v.  Cadwalader,  89  Fed.  965,  969,  32  C.  C.  A.  456, 
arguendo. 

126  U.  S.  136-161,  31  L.  Ed.  664,  8  Sup.  Ot.  894,  TELaHMAK  ▼.  FBOOTOK. 
On  infringement  suit  at  law,  only  actual  damages  are  recoTerable. 
Approved  in  Lawrence  v.  Hull,  169  Mass.  252,  253,  47  N.  £.  1002, 
limiting  plaintiff  to  nominal  damages  for  unauthorized  use  of  his  name. 

Damages  for  inMngement,  generally  measured  by  royalties  or  license 
fees,  but  may  be  trebled. 

Approved  in  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  235 
U.  S.  647,  648,  59  L.  Ed.  403,  404,  35  Sup.  Ct.  221  (reversing  183  Fed. 
317,  105  C.  C.  A.  526),  in  absence  of  established  royalty,  value  taken 
by  infringing  sales  may  be  shown  by  proving  what  has  been  reasonable 
royalty;  Fox  v.  Knickerbocker  Eng.  Co.,  158  Fed.  428,  trebling  damages 
where  defendant  knowingly  infringed  patent  and  continued  infringe- 
ment after  suit  brought;  MeCune  v.  Baltimore  etc.  R.  Co.,  154  Fed.  64, 
83  C.  C.  A.  175,  general  evidence  is  admissible  to  show  extent  of  plain- 
tiff's damr.ges  from  infringement;  Cassidy  v.  Hunt,  75  Fed.  1013,  hold- 
ing, in  absence  of  royalty,  jury  may  consider  what  would  be  reasonable 
one;  Fort  Wayne  etc,  R.  R.  Co.  v.  Haberkom,  15  Ind.  App.  488,  44 
N.  E.  325,  holding  measure  of  damages  to  patentee  from  use  of  appli- 
ance by  licensee,  value  of  patent  generally. 

Infringers'  gains  and  profits  are  recoverable  upon  bill  in  equity. 
Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240 
U.  S.  259,  260,  60  L.  Ed.  634,  685,  36  Sup.  Ct.  272,  allowing  recovery  of 
entire  profits  where  it  could  not  be  shown  what  part  was  due  to  trade- 
mark infringement;  Underwood  Typewriter  Co.  v.  Steams  &  Co.,  227 
Fed.  77,  where  infringing  device  was  detachable  and  itself  patented, 
allowing  recovery  only  for  portion  of  profits  due  to  additional  value  of 
XIV— 9 
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infringed  device;  Decker  v;  Smith,  225  Fed.  782,  infringer  cannot 
counterclaim  expenses  of  fruitless  attempts  to  sell  infringing  goods; 
La  Crosse  Plow  Co.  v.  Van  Brunt,  220  Fed.  628,  136  C.  C.  A.  234 
(aflSrming  Van  Brunt  v.  La  Crosse  Plow  Co.,  208  Fed.  286),  calculating 
profits  on  whole  machine  where  entire  value  is  properly  attributable  to 
patented  feature;  Pedersen  v.  Dundon,  220  Fed.  312,  in  suit  for  in- 
fringement, recovery  may  be  had  both  for  defendant's  profits  and  com- 
l5lainant's  damages;  RoUman  Mfg.  Co.  v.  Universal  Hardware  Wks.,  207 
Fed.  107,  failure  of  owner  of  patent  to  mark  x>atented  article  does  not 
deprive  him  of  right  to  accounting;  Wolf  Bros.  &  Co.  v.  Hamilton- 
Brown  Shoe  Co.,  206  Fed.  616,  124  C.  C.  A.  409,  allowing  recovery  of 
profits  in  suit  for  unfair  competition;  Cheatham  Electric  Switching  De- 
vice Co.  V.  Transit  Dev.  Co.,  203  Fed.  287,  quaere,  whether  accounting 
of  profits  should  be  awarded;  Columbia  Wire  Co.  v.  Kokomo  Steel  etc. 
Co.,  194  Fed.  109,  114  C.  C.  A.  186,  measure  of  profits  recoverable  is 
advantage  gained  by  use  of  patented  machine  as  compared  with  other 
machines  open  to  use  at  date  of  infringement;  Peerless  Brick  Mach. 
Co.  V.  Miracle  Pressed  Stone  Co.,  181  Fed.  528,  where  owner  of  patent 
and  maker  of  infringing  machine  were  without  competitors,  infringer 
is  accountable  for  entire  profits;  Pressed  Prism  Glass  Co.  v.  Continuous 
Glass  Prism  Co.,  181  Fed.  154,  measure  of  damages  is  saving  effected  by 
use  of  patented  process  in  comparison  with  other  processes  open  to 
defendant;  Brown  Bag-Filling  Mach.  Co.  v.  Drohen,  171  Fed.  439,  sav- 
ing effected  by  use  of  complainant's  machine  as  compared  with  hand 
labor  may  be  recovered,  though  defendant  made  no  profits;  Thomson- 
Houston  Electric  Co.  V.  Electrose  Mfg.  Co.,  155  Fed.  546,  that  profits 
are  recoverable  in  suit  in  equity  for  infringement  and  not  in  action  at 
law  is  reason  why  jurisdiction  in  equity  should  not  be  relinquished  if 
it  can  be  upheld;  Beach  v.  Hatch,  153  Fed.  764,  allowance  for  defend- 
ant's profits  does  not  preclude  allowance  for  complainant's  damages; 
Brown  v.  Lanyon,  148  Fed.  840,  841,  78  C.  C.  A.  528,  action  at  law  not 
maintainable  for  sole  purpose  of  recovering  profits  for  infrinprement  of 
patent;  Busch  v.  Jones,  16  App.  D.  C.  44,. defendant  is  liable  for  savings 
resulting  from  infringement,  though  he  made  no  profits;  Regis  v. 
Jaynes,  191  Mass.  247,  77  N.  E.  775,  applying  rule  to  trademaT:k  in- 
fringement; L.  Martin  Co.  v.  L.  Martin  &  Wilckes  Co.,  75  N.  J.  Eq.  260, 
20  Ann.  Cas.  57,  21  L.  B.  A.  (N.  S.)  526,  72  Atl.  295,  decreeing  account- 
ing of  profits  on  bill  to  enjoin  unfair  competition ;  dissenting  opinion  in 
Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Electric  &  Mfg.  Co.,  173 
Fed.  376,  97  C.  C.  A.  621,  majority  holding  that  where  infrinsring  article 
contains  substantial  improvement  over  that  of  patent,  burden  is  upon 
patentee  to  show  what  portion  of  profits  resulted  from  use  of  infrin- 
ging parts;  Crosby  Steam  Gage  &  Valve  Co.  v.  Consolidated  Safety 
Valve  Co.,  141  U.  S.  457,  35  L.  Ed.  816,  12  Sup.  Ct.  55,  holding  defend- 
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ant  not  entitled  to  deduction  for  infringing  articles  destroyed  by  it  be- 
fore sale ;  Sessions  v.  Romadka,  145  U.  S.  49,  36  L.  Ed.  617,  12  Sup.  Ct. 
804,  holding  difference  between  cost  of  patented  article  and  that  dis- 
placed thereby,  measure,  in  default  of  royalty;  Webster  Loom  Co.  v. 
Higgins,  43  Fed.  676,  holding  measure  of  damages  difference  between 
cost  of  weaving  on  noninfringing  looms  and  on  infringing  looms;  Rude 
V.  Westcott,  130  U.  S.  163,  32  L.  Ed.  894,  9  Sup.  Ct.  467,  and  Coupe  v. 
Royer,  155  U.  S.  582,  39  L.  Ed.  269,  15  Sup.  Ct.  206,  ai^endo. 

Distinguished  in  Brookfield  v.  Novelty  Glass  Mfg.  Co.,  170  Fed.  961, 
96  C.  C.  A.  127,  owner  of  patent  suing  for  its  infringement  for  himself 
alone  cannot  recover  damages  sustained  by  his  licensee. 

Lost  profits  by  infringement  of  patents',  copyrights  or  trademarks 
as  damages.    Note,  51  L.  R.  A.  803,  804. 

Burden  of  proof  as  to  profits  in  infringement  suit.  Note,  41 
L.  R.  A.  (N.  S.)  658. 

Infringer  Is  liable  in  equity  for  actual,  not  possible  gains;  if  none,  tben 
no  decree. 

Approved  in  Cambria  Iron  Co.  v.  Carnegie  Steel  Co.,  224  Fed.  949, 
954,  140  0.  0.  A.  437,  infringer  of  process  patent  is  liable  for  lessened 
cost  of  production  over  older  methods;  Westinghouse  Electric  &  Mfg. 
Co.  V.  Wagner  Electric  &  Mfg.  Co.,  173  Fed.  369,  373,  97  C.  C.  A.  621, 
where  infringing  article  contains  substantial  improvement  over  that  of 
patent,  burden  is  upon  patentee  to  show  what  portion  of  profits  re- 
sulted from  use  of  infringing  parts;  Kissinger-lson  Co.  v.  Bradford 
Belting  Co.,  123  Fed.  93,  94,  59  C.  C.  A.  221,  charging  defendants,  buy- 
ing infringing  articles  from  manufacturers  and  reselling  same,  only 
with  profits  made  above  price  paid,  deducting  commissions  paid  agents; 
New  York  fiank  Note  Co.  v.  Hamilton  Bank  Note  Co.,  180  N.  Y.  296,  73 
N.  E.  53,  determining  measure  of  damages  for  breach  of  contract  to 
sell  only  to  certain  company  printing-presses  with  numbering  attach- 
ment ;  Sessions  v.  Romadka,  145  U.  S.  46,  36  L.  Ed.  616,  12  Sup.  Ct.  803, 
reaffirming  rule;  Keystone  Mfg.  Co.  v.  Adams,  151  U.  S.  148,  38  L.  Ed. 
106,  14  Sup.  Ct.  298,  holding  only  nominal  damages  recoverable  whiere 
patentee  failed  to  show  actual  profits;  Belknap  v.  Schild,  161  U.  S.  26, 
40  L.  Ed.  604,  16  Sup.  Ct.  448,  holding  defendants  liable  only  for  such 
profits  as  have  accrued  to  themselves. 

Power  of  equity,  upon  enjoining  unfair  competition  or  infringe- 
ment of  trademark  etc.,  to  require  payment  of  damages  sustained 
by  complainant,  as  distinguished  from  profits  realized  by  de- 
fendant.   Note,  21  L.  R.  A.  (N.  S.)  526. 

Infringer  cannot  escape  liability  nnder  decision  ia  another  Infringer'B 
favor  afterward  oYeiroled. 
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Approved  in  Ross  v.  Ft.  Wayne,  63  Fed.  470,  11  C.  C.  A.  288,  hold- 
ing -expiration  of  patent  before  application  for  preliminary  injunction 
does  not  deprive  jurisdiction  to  award  damages. 

Master's  findings  as  to  Infringers'  profits,  etc,  will  be  followed,  unless 
clearly  shown  wrong. 

Approved  in  Carr  v.  Fair,  92  Ark.  363, 19  Ann.  Gas.  906, 122  S.  W.  661, 
France  v.  Coleman,  29  App.  D.  C.  293,  Hutchins  v.  Munn,  28  App.  D.  C. 
279,  280,  Smith  v.  American  Bonding  etc.  Co.,  12  App.  D.  C.  198,  Grafton 
V.  Paine,  7  App.  D.  C.  266,  Richardson  v.  Auken,  6  App.  D.  C.  213,  York 
V.  Tyler,  21  D.  C.'273,  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co., 
103  Me.  337,  69  Atl.  571,  Locust  v.  Caruthers,  23  Okl.  378,  100  Pac.  622, 
Smith  V.  Carlisle,  228  Fed.  668,  Continuous  Glass  Press  Co.  v.  Schmertz 
Wire  Glass  Co.,  219  Fed.  205,  135  C.  C.  A.  85 ;  Hitner  v.  Diamond  State 
Steel  Co.,  207  Fed.  620,  621,  De  Laval  Separator  Co.  v.  Iowa  Dairy 
Separator  Co.,  194  Fed.  426,  114  C.  C.  A.  385,  Bliss  v.  Washoe  Copper 
Co.,  186  Fed.  826,  109  C.  C.  A.  133,  United  S.  S.  Co.  v.  Haskins,  181 
Fed.  964,  104  C.  C.  A.  426,  Blassengame  v.  Boyd,  178  Fed.  3,  21  Ann. 
Oas.  800,  101  C.  C.  A.  129,  Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner 
Electric  &  Mfg.  Co.,  173  Fed.  374,  97  C.  C.  A.  621,  Wabash  Ry.  Co.  v. 
Compton  172  Fed.  21,  96  C.  C.  A.  603,  Jefferson  Hotel  Co.  v.  Brum- 
baugh, 168  Fed.  873,  94  C.  C.  A.  279,  Fullerton  Walnut  Growers'  Assn. 
V.  Anderson-Bamgrover  Mfg.  Co.,  166  Fed.  453,  92  C.  C.  A.  296,  Cimi- 
otti  Unhairing  Co.  v.  American  Fur  Refining  Co.,  158  Fed.  173,  168  Fed. 
532,  93  C.  C.  A.  546,  and  Sandford  v.  Embry,  151  Fed.  983,  81 
C.  C.  A.  167,  all  holding  every  presumption  favors  correctness  of  deci- 
sions of  commissioners  in  chancery,  and  of  masters;  United  States  v. 
Ness,  230  Fed.  955,  Silver  King  Coalition  Mines  Co.  v.  Silver  King 
Consol.  Min.  Co.,  204  Fed.  178,  122  C.  C.  A.  402,  State  of  Iowa  v.  Carr, 
191  Fed.  263,  112  C.  C.  A.  477,  Thorndyke  v.  Alaska  Perseverance  Min. 
Co.,  164  Fed.  665,  90  C.  C.  A.  473,  Gage  v.  J.  F.  Smyth  Mercantile  Co., 
160  Fed.  429,  87  C.  C.  A.  377,  and  Coder  v.  Arts,  152  Fed.  946,  15 
L.  R.  A.  OX.  S.)  372,  82  C.  C.  A.  91,  all  holding  trial  court's  findings  pre- 
sumptively correct;  Western  Transit  Co.  v.  Davidson  S.  S.  Co.,  212 
Fed.  701,  129  C.  C.  A.  232,  The  William  Chisholm,  163  Fed.  706,  82 
C.  C.  A.  562,  and  The  North  Star,  151  Fed.  177,  80  C.  C.  A.  536,  all 
applying  rule  to  findings  of  commissioner  in  admiralty ;  Epstein  v.  Stein- 
feld,  210  Fed.  237,  127  C.  C.  A.  64,  Century  Electric  Co.  v.  Westing- 
house  Electric  &  Mfg.  Co.,  191  Fed.  362,  112  C.  C.  A.  8,  First  Nat.  Bank 
V.  Abbott,  165  Fed.  859,  91  C.  C.  A.  538,  and  Ohio  Valley  Bank  Co.  ▼. 
Mack,  163  Fed.  158,  24  L.  R.  A.  (N.  S.)  184,  89  C.  C.  A.  605,  all  applying 
rule  to  referee  in  bankruptcy;  Connor  v.  United  States,  214  Fed.  626, 
131  C.  C.  A.  68,  where  reference  was  by  consent,  findings  of  master  are 
unassailable  if  there  is  any  competent  evidence  to  support  them; 
Cleage  v.  Laidley,  149  Fed.  353,  79  C.  C.  A.  284,  sale  of  contract 
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for  future  delivery;  The  Tnca,  148  Fed.  367,  78  C.  C.  A.  273, 
upholding  trial  judge's  findings  that  tug  liable  for  grounding  of  tow; 
La  Bouigogne,  144  Fed.  783,  75  C.  C.  A.  647,  upholding  report  of 
conunissioner  in  admiralty;  Southern  Pine  Co.  v.  Savannah  Trust  Co., 
141  Fed.  805,  73  C.  C.  A.  60,  applying  principle  to  findings  of  referee 
in  bankruptcy;  Chicago  Motor  Vehicle  Co.  v.  American  etc.  Leather 
Co.,  141  Fed.  521,  72  C.  C.  A.  576,  upholding  referee's  findings  of  in- 
solvency and  commission  of  acts  of  bankruptcy;  Meehan  v.  Nelson,  137 
Fed.  737,  70  C.  C.  A.  165,  applying  principle  in  suit  for  specific  per- 
formance of  contract  to  convey  interest  in  mining  claim;  Barton  Bros. 
V.  Texas  Produce  Co.,  136  Fed.  357,  69  C.  C.  A.  181,  upholding  trial 
judge's  findings  that  bankrupt  guilty  of  making  false  oath  to  schedules; 
Paulus  V.  Buck  Mfg.  Co.,  129  Fed.  597,  64  C.  C.  A.  162,  upholding  find- 
ing as  grant  of  exclusive  license  and  as  to  notice ;  Big  Creek  Gap  Coal  & 
Iron  Co.  V.  American  Loan  etc.  Co.,  127  Fed.  633,  62  C.  C.  A.  351, 
aflSrming  judgment,  appellant  failing  to  point  out  any.  plain  mistake 
or  error  of  law  in  master's  report  as  confirmed;  Manhattan  Life  Ins.  Co. 
V.  Wright,  126  Fed.  88,  61  C.  C.  A.  138,  presuming  correctness  of  finding 
and  decree  of  court  of  equity — transaction  a  loan  and  not  ex;tension  of 
time  of  payment  of  premium ;  Gregg  v.  Metropolitdh  Trust  Co.,  124  Fed. 
723,  59  C.  C.  A.  637,  sustaining  master's  report  that  gross  earnings  di- 
verted for  mortgagee's  benefit  more  than  reimbursed  by  money  derived 
from  other  sources;  Moore  v.  Moore,  121  Fed.  738,  58  C.  C.  A.  19,  sus- 
taining trial  court's  finding  that  contract  between  trustee  and  cestui  que 
trust,  whereby  latter  relinquished  title  to  land,  unfair;  Ferguson  Con- 
tracting Co.  V.  Manhattan  Trust  Co.,  118  Fed.  792,  55  C.  C.  A.  529,  sus- 
taining master's  findings  denying  validity  of  lien  upon  railroad  property 
in  favor  of  subcontractor;  Steams-Roger  Mfg.  Co.  v.  Brown,  114  Fed. 
943,  52  C.  C.  A.  559,  sustaining  lower  court's  finding  that  infringement 
clearly  established;  Kinloch  Tel.  Co.  v.  Western  Electric  Co.,  113  Fed. 
665,  51  C.  C.  A.  369,  sustaining  finding  of  lower  court  that  Seeley's  im- 
provement in  grouping  spring-jacks  and  annunciators  for  multiple 
switch-boards  patentable ;  Thallman  v.  Thomas,  111  Fed.  283,  49  G.  C.  A. 
317,  presuming  correctness  of  findings  and  decree  of  lower"  court,  com- 
plainant failing  to  establish  alleged  mistake  in  land  patent;  Daugherty 
V.  Bogy,  104  Fed.  492,  44  C.  C.  A.  266,  sustaining  finding  of  court  of 
equity  that  note  and  mortgage  fraudulent  in  fact  executed  to  hinder  and 
delay  other  creditors;  Fidelity  &  Casualty  Co.  v.  St.  Matthews  Sav. 
Bank,  104  Fed.  860,  44  C.  C.  A.  225,  refusing  to  set  aside  special  mas- 
ter's findings,  case  involving  examination  of  long  and  complicated  ac- 
count and  taking  testimony  of  many  witnesses ;  North  American  Explo- 
ration Co.  V.  Adams,  104  Fed.  408,  45  C.  C.  A.  185,  holding  evidence  of 
abandonment  of  water  rights  not  so  clear  and  convincing  as  to  warrant 
disturbance  of  chancellor's  decision;  Wiser  v.  Lawler,  7  Ariz.  192,  62 
Pae.  704,  refusal  of  trial  court  to  find  facts  which  were  merely  eviden- 
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tiary  not  reviewable  on  appeal;  Raymond  v.  Camden,  48  W.  Va.  465, 

37  S.  E.  643,  holding  court  erred  in  setting  aside  findings  of  commis- 
sioner upon  conflicting  evidence  to  substitute  own  opinion;  dissenting 
opinion  in  Chauncey  v.  Dyke  Bros.,  119  Fed.  21,  55  C.  C.  A.  579,  court 
affirming  decision  of  lower  court  reversing  referee's  finding  that  certain 
fact  established  by  evidence;  dissenting  opinion  in  Wells,  Fargo  &  Co. 
V.  Walker,  9  N.  M.  202,  50  Pac.  924,  court  holding  master's  findings  of 
fact,  in  suit  upon  note,  sustained  by  evidence,  conclusive;  Callaghan  v. 
Myers,  128  U.  S.  666,  32  L.  Ed.  562,  9  Sup.  Ct.  191,  Kimberly  v.  Arms, 
129  U.  S.  524,  32  L.  Ed.  768,  9  Sup.  Ct.  359,  Boescb  v.  Graff,  133  U.  S. 
705,  33  L.  Ed.  791,  10  Sup.  Ct.  381,  Camden  v.  Stuart,  144  U.  S.  119, 
36  L.  Ed.  368, 12  Sup.  Ct.  590,  Crawford  v.  Neal,  144  U.  S.  596,  36  L.  Ed. 
557,  12  Sup.  Ct.  762,  Furber  v.  Ferris,  145  U.  S.  134,  36  L.  Ed.  651,  12 
Sup.  a.  821,  Warren  v.  Keep,  155  U.  S.  267,  39  L.  Ed.  145,  15  Sup.  Ct. 
83,  Henry  v.  Travelers'  Ins.  Co.,  42  Fed.  364,  Keep  v.  Fuller,  42  Fed. 
897,  Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  57  Fed.  445,  Clyde  v.  Rich- 
mond etc.  R.  Co.,  59  Fed.  399,  Wheeler  v.  Billings,  72  Fed.  315, 18  C.  C.  A, 
573,  Emil  Kiewert  Co.  v.  Juneau,  78  Fed.  712,  24  C.  C.  A.  294,  Central 
Trust  Co.  V.  East  Tennessee  Land  Co.,  79  Fed.  20,  Central  Trust  Co.  v. 
East  Tennessee  etc.  R.  Co.,  80  Fed.  626,  26  C.  C.  A.  30,  Mercantile 
Trust  Co.  V.  Farmers'  Loan  etc.  Co.,  81  Fed.  259,  26  C.  C.  A.  383,  Lake 
Erie  etc.  R.  Co.  v.  Fremont,  92  Fed.  731,  34  C.  C.  A.  625,  Hulings  v. 
Hulings  Lumber  Co.,  38  W.  Va.  370, 18  S.  E.  627,  and  Hartman  v.  Evans, 

38  W.  Va.  677,  18  S.  E.  813,  all  holding  every  presumption  favors  cor- 
rectness of  decisions  of  commissioners  in  chancery,  and  of  masters; 
Metropolitan  Nat.  Bank  v.  Rop:ers,  53  Fed.  779,  3  C.  C.  A.  666,  Warren 
V.  Burt,  58  Fed.  106,  7  C.  C.  A.  105,  Gunn  v.  Black,  60  Fed.  155,  8  C.  C.  A. 
534,  Paxson  v.  Brown,  61  Fed.  883,  10  C.  C.  A.  135,  United  States  v. 
Winona  etc.  R.  Co.,  67  Fed.  962,  15  C.  C.  A.  117,  Latta  v.  Granger,  68 
Fed.  72,  15  C.  C.  A.  228,  Snider  v.  Dobson,  74  Fed.  758,  21  C.  C.  A.  76, 
Ottenberg  v.  Comer,  76  Fed.  266,  34  L.  R.  A.  622,  22  C.  C.  A.  163,  Tate 
V.  Holmes,  76  Fed.  667,  22  C.  C.  A.  466,  Denver  etc.  R.  Co.  v.  Ristine, 
77  Fed.  59,  23  C.  C.  A.  13,  Farmers'  Loan  etc.  Co.  v.  McClure,  78  Fed. 
210,  24  C.  Cv  A.  66,  and  Mann  v.  Keene  Guaranty  etc.  Bank,  86  Fed. 
53,  29  C.  C.  A.  547,  all  holding  trial  court's  findings  presumptively  cor- 
rect, and  only  to  be  disregarded  for  error,  apparent  on  face ;  The  Cayuga, 
59  Fed.  488,  8  C.  C.  A.  188,  and  The  Elton,  83  Fed.  520,  31  C.  C.  A, 
496,  applying  rule  to  findings  of  commissioner  in  admiralty;  Knnsemiller 
V.  Hill,  86  Fed.  200,  29  C.  C.  A.  658,  holding,  in  deciding  whether  evi- 
dence supports  theory,  finding  and  decree  are  to  be  regarded  presump- 
tively correct;  De  Cordova  v.  Korte,  7  N.  M.  682,  683,  41  Pac.  528,  hold- 
ing reversal  of  master's  report,  oh  conflicting  evidence,  error;  Cann  v. 
Cann,  40  W.  Va.  152,  20  S.  E.  914,  arguendo. 

Distinguished  in  Guarantee  Gold  Bond  Loan  etc.  Co.  ▼.  Edwards, 
164  Fed.  812j  90  C.  C.  A.  585,  disregarding  finding  of  master  where  it 
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was  clear  that  he  had  made  a  mistake;  National  Hollow  Brake-Beam 
Co.  V.  Interchangeable  Brake-Beam  Co.,  106  Fed.  716,  45  C.  C.  A.  544, 
sweeping  aside  presumptions  where  mind  of  conrt  inexorably  forced  to 
conclusion  that  no  mechanical  equivalent  of  Hein's  first  patented  brake- 
beam  found  in  prior  art;  Johnson  v.  Gallegos,  10  N.  M.  4,  60  Pac.  72, 
upholding  court's  power  to  make  supplemental  and  additional  findings 
to  those  of  special  master;  National  Folding-Box  Paper  Co,  v.  Dayton 
Paper  Novelty  Co.,  91  Fed.  826,  where  master  withdrew  report  and  filed 
second  report  differing  therefrom;  Medler  v.  Albuquerque  Hotel  etc. 
Co.,  6  N.  M.  340,  28  Pac.  553,  holding  chancellor  may  disregard  findings 
of  master  commissioned  to  take  proofs  and  report  same  with  his  findings. 

Conclusiveness  and  weight  of  master's  findings  of  fact.    Note,  19 
Ann.  Gas.  908,  911. 

Flalntlfl  has  burden  ot  showing  amount  of  InMnger's  profits. 
Approved  in  Underwood  typewriter  Co.  v.  Fox  Typewriter  Co.,  220i 
Fed.  885,  applying  rule  where  device  infringed  was  detachable  and 
machines  were  sold  both  with  and  without  it;  James  v.  Germania  Iron 
Co.,  107  Fed.  602,  46  C.  C.  A.  476,  sustaining  finding  charging  legal  title 
under  patent  with  trust,  patent  issued  upon  an  entry  made  before  prior 
entry  declared  void. 

In  equity,  damages  do  not  bear  Interest  against  Infringer  until  Jndi- 
claUy  found  from  masters'  report. 

Approved  in  Western  Glass  Co.  v.  Schmertz  Wire  Glass  Co.,  226  Fed. 
738,  reaffirming  rule ;  Campbell  v.  Mayor  etc.  of  New  York,  106  Fed.  631, 
awarding  interest  from  time  order  entered,  allowing  decree  for  profits, 
notwithstanding  delay  in  entering  decree ;  National  Folding-Box  etc.  Co. 
V.  Dayton  Paper  Novelty  Co.,  97  Fed.  332,  allowing  interest  from  date 
of  master's  first  report,  master  subsequently  filing  another,  court  setting 
both  aside  and  trying  question  de  novo;  New  York  etc.  R.  R.  Co.  v. 
Ansonia  etc.  P.  Co.,  72  Conn.  706,  46  Atl.  168,  holding  plaintiff's  road 
washed  out  through  defendant's  negligence,  interest  on  cost  of  trans- 
porting passengers  around  break  runs  from  date  item  inserted  in  bill  of 
particulars;  Cochran  v.  City  of  Boston,  211  Mass.  173,  174,  Ann.  Gas. 
191SB,  206,  39  L.  R.  A.  (N.  S.)  120,  97  N.  E.  1101,  2  N.  C.  C.  A.  70,  inter- 
est not  allowable  on  claim  for  personal  injuries  until  verdict  entered; 
Keep  V.  Fuller,  42  Fed.  899,  Winchester  Repeating  Arms  Co.  v.  Amer- 
ican etc.  Cartridge  Co.,  62  Fed.  281,  and  Rose  v.  Hirsh,  94  Fed.  180,  36 
C  C.  A.  182,  allowing  interest  from  date  of  filing  master's  report;  Louis- 
ville etc.  R.  R.  Co.  V.  Wallace,  91  Tenn.  41, 14  L.  E.  A.  549, 17  S.  W.  883, 
holding  interest  not  allowable  on  damages  for  death. 

Distinguished  in  Munising  Paper  Co.  v.  American  Sulphite  Pulp  Co., 
228  Fed.  708  court  may  award  interest  from  time  license  fee  should 
have  been  paid;  Union   Steamboat  Co.  v.   Chaffin's  Admrs.,  204  Fed. 
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418,  420,  122  C.  C.  A.  698,  held  no  abuse  of  discretion  to  allow  interest 
on  amounts  due  damage  claimants  in  proceeding  for  limitation  of  liabil- 
ity, where  commissioner's  report  was  not  filed  for  nearly  four  years; 
Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed.  250,  9  C.  C.  A.  468, 
allowing  interest  from  filing,  of  bill. 

Allowance  of  interest  upon  damages  for  conversion  of  property  or 
injury  thereto.    Note,  1  Ann.  Gas.  764, 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  S.)  75. 

Patent  In  suit  held  to  be  yalid  one  for  a  process  and  not  merely  for 
particular  apparatus  described. 

Approved  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed. 
976,  denying  preliminary  injunction  because  of  doubt  on  question  of  in- 
fringement. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  G.  853. 

125  XT.  S.  161-171,  31  L.  Ed.  638,  8  Sup.  Gt.  820,  OHIGAGO  ▼.  TATI>OB. 

Gonsequential  daolages  to  private  property  from  public  improvements 
are  not  actionable. 

Approved  in  Mayor  etc.  of  Baltimore  v.  Bregenzer,  125  Md.  85,  93  Atl. 
427,  refusing  damages  for  loss  to  adjacent  prox)erty  from  construction 
of  approach  to  viaduct;  Sauer  v.  New  York,  180  N.  Y.  33,  70  L.  B.  A. 
717,  72  N.  E.  580,  under  Laws  1887,  p.  787,  allowing  city  to  construct 
elevated  viaduct  on  street,  fee  of  which  is  in  city,  damages  to  abutting: 
owner  are  not  recoverable;  Harvie  v.  Town  of  Caledonia,  161  Wis.  322, 
154  N.  W.  386,  when  township  condemns  land  for  highway,  no  compen- 
sation need  be  made  for  injury  from  discharge  of  surface  waters  upon 
adjacent  lands;  Osborne  v.  Missouri  Pac.  Ry.  Co.,  147  U.  S.  254,  37 
L.  Ed.  159,  13  Sup.  Ct.  301,  holding  injunction  against  railroad  not 
proper  where  property  would  merely  be  injured;  Meyer  v.  Richmond,  172 
U.  S.  95,  43  L.  Ed.  379,  19  Sup.  Ct.  Ill,  where  injury  was  caused  by 
railroad  usine:  part  of  street;  Garrett  v.  Lake  Roland  etc.  Ry.  Co.,  79 
Md.  282,  24  L.  B.  A.  398,  29  Atl.  832,  holding  erection  in  street  of  sup- 
port for  elevated  railroad  not  deprivation  of  property  of  abutting  owner ; 
Buhl  V.  Union  Depot  Co.,  98  Mich.  601,  23  L.  B.  A.  394,  57  N.  W.  831, 
where  plaintiff's  access  was  made  inconvenient  by  erection  of  depot; 
Gray  v.  Dallas  etc.  Ry.  Co.,  13  Tex.  Civ.  App.  165,  36  S.  W.  355,  deny- 
ing recovery  for  damages  consequent  upon  laying  street  railway  tracks; 
Bauman  v.  Ross,  167  U.  S.  587,  42  L.  Ed.  287,  17  Sup.  Ct.  981,  arguendo. 

Distinguished  in  Foster  Lumber  Co.  v.  Arkansas  Valley  etc.  Ry.  Co.,  20 
Okl.  597,  30  L.  B.  A.  (N.  S.)  231,  100  Pac.  1111,  allowing  recovery  where 
plaintiff's  access  to  his  property  was  destroyed  by  laying  five  railroad 
tracks  in  street. 
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Meaning  of  the  word  *' damaged"  in  the  constitutional  guaranty 
that  private  property  shall  not  be  taken  or  damaged  for  public 
nse  without  just  compensation.    Note,  109  Am.  St.  Rep.  906,  912. 

minois  Oonatitatlon  of  1870  gives  compensation  for  consequential  dam- 
age to  private  property  by  public. 

Approved  in  Blincoe  v.  Choctaw  etc.  R.  R.  Co.,  16  Okl.  294,  83  Pac. 
906,  following  rule;  United  States  v.  Lynah,  188  U.  S.  473,  47  L.  Ed. 
549,  23  Sup.  Ct.  358,  holding  government  liable  for  constructing  dams 
in  Savannah  River  totally  flooding  adjoining  property;  Hoist  v.  Savan- 
nah Elec.  Co.,  131  Fed.  943,  enjoining  laying  of  tracks  in  city  street  by 
railroad  under  void  city  enactment  where  use  of  railroad  would  de- 
stroy quiet  and  comfort  of  homes  and  other  tracks  are  ample;  Moore  v. 
New  Orleans  Water- Works  Co.,  114  Fed.  382,  denying  right  of  drainage 
commission  to  interfere  with  pipes  and  mains  of  water  company  without 
making  compensation;  Dana  v.  Rock  Creek  Ry.  Co.,  7  App.  D.  C.  496, 
railroad  company  liable  to  property  owner  where  it  rendered  his  prop- 
erty inaccessible  by  lowering  grade  of  street;  Mayor  etc.  of  Macon  v. 
Daley,  2  Qa.  App.  358,  58  S.  E.  541,  allowing  recovery  for  change  of 
grade;  Idaho- Western  Ry.  Co.  v.  Columbia  Conference  etc.,  20  Idaho, 
584,  38  li.  R.  A.  (Nv  S.)  497,  119  Pac.  65,  in  condemning  part  of  tract 
of  land,  damage  to  part  not  taken  may  be  considered;  Chapman  v.  City 
of  Staunton,  246  111.  397,  92  N.  E.  906,  property  owner  entitled  to  com- 
pensation for  damages  accruing  from  raising  sidewalk  fourteen  inches 
above  first  floor  of  building;  Paducah  v.  Allen,  111  Ky.  366,  63  S.  W. 
982,  holding  city  liable  for  injury  to  owners  of  adjoining  pnoperty  from 
location  of  pesthouse;  Helmer  v.  Colorado  etc.  R.  Co.,  122  La.  143,  47 
South.  444,  allovring  recovery  for  noise,  smoke,  etc.  resulting  from 
operation  of  railroad;  Manning  v.  City  of  Shreveport,  119  La.  1050,  IS 
Ii.  R.  A.  (N.  S.)  452,  44  South.  883,  allowing  recovery  to  abutting  prop- 
erty owner  for  change  of  grade  in  street;  Less  v.  Butte,  28  Mont.  32, 
72  Pac.  141,  and  Dickerman  v.  Duluth,  88  Minn.  293,  92  N.  W.  1120, 
both  holding  city  liable  for  damage  to  abutting  property  by  reason  of 
change  of  street  grade ;  Stehr  v.  Mason  City  etc.  Ry.  Co.,  77  Neb.  645, 124 
Am.  St  Rep.  872,  110  N.  W.  702,  abutting  property  owner  entitled  to 
compensation  for  construction  of  railroad  on  streets,  though  city  ordi- 
nance vacated  portions  of  streets  s*  used;  Raleigh  etc.  Ry.  Co.  v.  Meck- 
lenburg Mfg.  Co.,  169  N.  C.  164,  85  S.  E.  393,  and  Carolina  etc.  R.  Co. 
▼.  Armfield,  167  N.  C.  467,  83  S^  E.  811,  in  fixing  damages  in  eminent 
domain,  injury  to  land  not  taken  from  operation  of  railroad  may  be 
considered;  Kimball  v.  Salt  Lake  City,  32  Utah,  259,  125  Am.  St.  Rep. 
859,  10  Ii.  R.  A.  (N.  S.)  483,  90  Pac.  397,  city  held  liable  for  change  in 
street  grade  resulting  in  damage  to  land  and  buildings;  Tidewater  Ry. 
Co.  v.  Shartzer,  107  Va.  569,  17  L.  R.  A.  (N.  S.)  1053,  59  S.  E.  410, 
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allowing  recovery  for  smoke,  noise,  dust,  etc.,  incident  to  operation  of 
railroad;  Swift  v.  Newport  News,  105  Va.  116,  3  L.  B.  A.  (N.  S.)  404, 
52  S.  E.  824,  applying  rule  where  street  grade  changed;  Compton  v. 
Seattle,  38  Wash.  523,  80  Pac.  760,  where  city  in  condemnation  proceed- 
ings acquired  right  to  lower  grade  of  property  and  to  slope  property 
back  from  street  to  prevent  sliding,  construction  of  slope  was  not  tak- 
ing but  merely  damaging  of  property;  Cline  v.  Norfolk  etc.  Ry.  Co.,  69 
W.  Va.  438,  71  S.  E.  705,  railroad  company  liable  where  its  embank- 
ment changed  current  of  stream  so  as  to  cause  washing  away  on  opposite 
side;  Tracewell  v.  Wood  County  Court,  58  W.  Va.  290,  52  S.  E.  188, 
under  Const.,  art.  in,  §  9,  County  Court  which  by  drainage  ditch  made 
along  road  collects  surface  water  and  casts  it  in  body  on  land  is  liable 
for  damage;  dissenting  opinion  in  Austin. v.  Augusta  Terminal  Ry.  Co., 
108  Ga.  728,  34  S.  E.  874,  court  holding  railroad  company* not  liable  to 
owner  of  property  for  depreciation  thereof  resulting  from  making  noise 
or  sending  forth  smoke  and  cinders;  dissenting  opinion  in  Ashland  etc. 
Catlettsbuig  Ry.  Co.  v.  Faulkner,  106  Ky.  347,  353,  45  S.  W.  239,  240, 
majority  reversing  decision,  verdict  excessive,  evidence  showing  dam- 
age due  to  construction  of  road  in  front  of  lot,  obstructing  access 
thereto,  inconsiderable;  Eachus  v.  Los  Angeles  etc.  Ry.  Co.,  103  Cal. 
618,  42  Am.  St.  Rep.  153,  37  Pac.  752,  and  Brown  v.  Seattle,  5  Wash. 
41,  18  L.  B.  A.  164,  31  Pac.  315,  both  holding  abutting  owner  may  re- 
cover for  change  of  grade,  obstructing  access ;  Pueblo  v.  Strait,  20  Colo. 
20,  46  Am.  St.  Rep.  277,  24  L.  B.  A.  395,  36  Pac.  792,  holding  building 
viaduct  entitles  abutting  owner,  whose  access  has  been  impaired,  to 
compensation;  Pause  v.  Atlanta,  98  Ga.  98,  58  Am.  St.  Bep.  293,  26 
S.  E.  491,  holding  construction  of  any  improvement  in  street,  injuring 
abutting  property,  gives  right  to  compensation;  Henderson  v.  McClain, 
102  Ky.  402,  39  L.  R.  A.  351,  43  S.  W.  702,  holding  injury  to  property, 
justifying  compensation,  need  not  be  physical;  Griffin  v.  Shreveport  etc. 
S.  R.  Co.,  41  La.  Ann.  810,  6  South.  624,  where  railroad  built  embank- 
ment obstructing  plaintiff's  access;  Vanderlip  v.  Grand  Rapids,  73 
Mich.  536,  3  L.  B.  A.  253,  41  N.  W.  682,  where  raising  embankment 
buried  part  of  dwelling;  Vicksburg  v.  Herman,  72  Miss.  217,  16  South. 
435,  holding  like  constitutional  provision  rendered  city  liable  for  dam- 
ages from  lowering  grade ;  Spencer  v.  Metropolitan  St.  Ry.  Co.,  120  Mo. 
160,  22  L.  R.  A.  672,  23  S.  W.  127,*  holding  right  of  owner  to  use  of 
streets  adjoining  his  land  is  property;  Searle  v.  Lead,  10  S.  D.  318,  39 
L.  R.  A.  348,  73  N.  W.  103,  holding  allegation  that  city  threatened  to 
damage  property  by  changing  grade  sufficient  to  support  injunction; 
Gainesville  etc.  Ry.  Co.  v.  Hall,  78  Tex.  175,  22  Am.  St.  Rep.  47,  9 
L.  R.  A.  301,  14  S.  W.  261,  allowing  recovery  for  damage  to  land  from 
construction  of  railroad,  not  thereon;  Cooper  v.  Dallas,  83  Tex.  242, 
29  Am.  St.  Rep.  646,  18  S.  W.  565,  holding  city  liable  for  damage  to 
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property  from  overflow  of  water  caused  by  raising  street  grade;  Blair 
V.  Charleston,  43  W.  Va.  68,  64  Am.  St.  Bep.  843,  35  L.  B.  A.  856,  26 
S.  E.  344,  holding  one  purchasing  after  adoption  of  plan  to  change 
g^ade  may  recover  damages  caused  by  actual  grading;  dissenting  opin- 
ion in  Ashland  etc.  By.  Co.  v.  Faulkner,  106  Ky.  332,  43  L.  B.  A.  562, 
45  S.  W.  239,  51  S.  W.  806,  majority  holding  abutting  owner  not  en- 
titled to  compensation  for  use  of  turnpike  by  railroad;  New  Orleans 
Gaslight  Co.  v.  Drainage  Commission,  111  La.  845,  846,  35  South.  932, 
arguendo. 

Distinguished  in  Johnson  v.  City  of  St.  Louis,  172  Fed.  34,  18  Ann. 
Cas.  949,  96  C.  C.  A.  617,  refusing  damages  to  one  whose  building 
settled  and  cracked  from  construction  of  sewer  in  adjoining  alley; 
Elbert  County  v.  Swift,  2  Ga.  App.  49,  58  S.  E.  397,  refusing  damages 
for  loss  resulting  from  change  in  location  of  public  road;  Edwards  v. 
Thrash,  26  Okl.  478,  138  Am.  St  Bep.  975,  109  Pac.  834,  abutting  prop- 
erty owner  has  no  right  to  enjoin  street  improvements  until  he  has  first 
been  compensated  for  damages  from  change  of  grade;  Brand  v.  Mult- 
nomah Co.,  38  Or.  93,  84  Am.  St.  Bep.  776,  60  Pac.  392,  denying  abut- 
ting lot  owner  compensation  for  construction  of  elevated  roadway  com- 
pletely blocking  street  in  front  of  lot  and  destroying  access  thereto; 
Twenty-Second  Corp.  v.  Oregon  Short  Line  R.  Co.,  36  Utah,  245,  140 
Am.  St.  Bep.  819,  23  L.  B.  A.  (N.  S.)  860,  103  Pac.  246,  denying  re- 
covery for  interference  with  religious  services  by  noises  from  railroad 
trains;  Lambert  v.  City  of  Norfolk,  108  Va.  265,  128  Am.  St.  Bep.  945, 
17  L.  B.  A.  (N.  S.)  1061,  61  S.  E.  778,  owner  of  adjacent  farm  land 
would  not  recover  for  loss  from  establishment  of  cemetery;  Stem  v. 
City  of  Spokane,  73  Wash.  120,  46  L.  B.  A.  (N.  S.)  620,  131  Pac.  477, 
refusing  compensation  where  use  of  property  was  interfered  with  by 
two  towers  built  in  street  to  facilitate  replacing  of  bridge;  Meyer  v. 
Richmond,  172  U.  S.  96,  43  L.  Ed.  380,  19  Sup.  Ct.  112,  where  constitu- 
tional provision  was  different;  Buhl  v.  Union  Depot  Co.,  98  Mich.  600, 
2S  L.  B.  A.  394,  57  N.  W.  830,  holding  damages  to  owner  whose  access 
is  rendered  less  convenient,  damnum  absque  injuria. 

Liability  of  cities  for  change  of  grade  in  streets.  Note,  80  Am.  St. 
Bep.  887. 

Effect  of  legislative  authority  on  liability  for  private  nuisance. 
Note,  1  L.  B.  A.  (N.  S.)  128. 

Cutting  off  access  to  highway  as  taking.  Note,  15  L.  B.  A.  (N.  S.) 
58. 

Liability  of  municipality  for  injury  to  abutting  property  from 
changing  street  grade  under  constitutional  provision  against 
''damaging"  private  property  for  public  use  without  eompensa^ 
tion.    Note,  36  L.  B.  A.  (N.  S.)  1198. 
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City's  liability  for  projfeTtj  consequentially  damaged  is  diminution  of 
sale  value. 

Approved  in  Smith  v.  Floyd  Co.,  85  Ga.  425,  11  S.  E.  851,  and  Mc- 
Mahon  v.  St.  Louis  etc.  R.  R.  Co.,  41  La.  Ann.  831,  6  South.  641,  both 
following  rule;  Denver  etc.  R.  R.  Co.  v.  Costes,  1  Colo.  App.  338,  28 
Pac.  1130,  ordering  nonsuit  where  plaintiff  failed  to  show  damage  to 
market  value ;  Hurt  v.  Atlanta,  100  Ga.  281,  28  S.  E.  68,  but  holding  city 
may  set  off  benefit  of  improvement  against  damages;  St.  Louis  etc.  Ry. 
Co.  V.  St.  Louis  etc.  Stock  Yards,  120  Mo.  550,  25  S.  W.  400,  holding 
witness  may  give  opinion  only  as  to  market  value,  not  value  to  owner; 
Smith  V.  Kansas  City,  128  Mo.  31,  30  S.  W.  316,  holding  cost  of  restor- 
ing property,  proper  measure,  when  less  than  diminution  in  market 
price;  Taylor  v.  Kansas  City  etc.  Ry.  Co.,  38  Mo.  App.  673,  holding 
measure  of  damages  for  changing  grade,  total  depreciation  in  market 
value;  dissenting  opinion  in  Ashland  etc.  Ry.  Co.  v.  Faulkner,  106  Ky. 
332,  43  L.  R.  A.  564,  45  S.  W.  240,  arguendo. 

Right  to  support  of  land  in  its  natural  state  and  to  support  of 
buildings  thereon.    Note,  10  E.  B.  C.  162. 

125  XT.  8.  171-173,  31  I..  Ed.  642,  8  Sop.  Ot.  829,  0I8SEL  ▼.  DXTTOH. 
Not  cited. 


y 


125  n.   S.   173-176,  81  Ii.  Ed.   661,  8  Bvp.  Ot.  880,  FOTT8  ▼.  UlUTED 
STATES. 

Naval  officer,  retired  for  incapacity,  not  caused  by  duties,  is  retired  on 
fnrlougli,  and  entitled  to  hidf  pay. 

Approved  in  United  States  v.  Burchard,  125  U.  S.  177,  31  L.  Ed.  662, 
8  Sup.  Ct.  832,  following  rule. 

Naval  officer,  going  from  furlough  to  retired  list,  gets  half  sea  pay  of 
rank  at  time  of  retirement  on  furlough. 

Approved  in  United  States  v.  Burchard,  125  U.  S.  179,  31  L.  Ed.  663, 
8  Sup.  Ct.  833,  following  rule ;  Morse  v.  United  States,  229  U.  S.  211,  57 
L.  Ed.  1153,  33  Sup.  Ct.  624,  special  act  transferring  naval  officer  from 
half  pay  to  three-quarters  pay  retired  list  did  not  make  his  incapacity 
"incident  to  the  service." 

125   U.    8.    176-181,    81    la.    Ed.   662,    8   Bup.   Ot.    832,   UNITED    STATES 
V.  BX7BCHABD. 

Naval  officer,  incapacitated  while  not  on  duty,  transferred  ftom  fur- 
lough to  retired  list,  gets  half  sea  pay. 

Approved  in  MorSe  v!  United  States,  229  U.  S.  211,  57  L.  Ed.  1153, 
33  Sup.  Ct.  624,  special  act  transferring  naval  officer  from  half  pay  to 
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three-quarters  pay  retired  list  did  not  make  his  incapacity  ''incident 
to  the  service." 

Appeal  docketed  four  years  after  Court  of  Claims  Judgment  dismissed 
for  want  of  .dne  prosecution. 

Cited  in  Morrison  v.  Kuhn,  80  Fed.  741,  26  C.  C.  A.  130,  arguendo. 

President  may  make  transfer  from  furlough  to  retired  list  as  of  previ- 
ous proper  date. 

Approved  in  Wisconsin  Cent.  R.  R.  Co.  v.  United  States,  164  U.  S.  207, 
41  L.  Ed.  405,  17  Sup.  Ct.  50,  holding  action  of  executive  officers  in  ac- 
count and  payment  not  conclusive. 

Court  of  Claims,  in  suit  for  naval  officers'  pay,  may  entertain  govern- 
ment's counterclaim  for  overpayments. 

Approved  in  Allen  v.  United  States,  204  U.  S.  584,  51  L.  Ed.  685,  27 
Sup.  Ct.  324,  United  States  may  set  off  against  claim  of  court  commis- 
sioner for  additional  compensation,  fees  improperly  paid  him  on  settle- 
ment of  his  former  account;  United  States  v.  Gillmore,  189  Fed.  762, 
allowing  government  to  recover  travel  pay  erroneously  allowed  to  re- 
tired army  officer;  United  States  v.  United  States  Fidelity  etc.  Co.,  151 
Fed.  537,  surety  on  government  bond  held  liable  for  full  penalty,  though 
practice  had  been  to  require  only  actual  damage;  State  v.  Albright,  11 
N.  D.  30,  88  N.  W.  734,  holding  suit  lies  by  county  to  recover  salary 
overpaid  to  school  superintendent;  State  v.  Howard,  83  Vt.  20,  74  Atl. 
397,  permitting  State  to  recover  money  erroneously  paid  to  railroad 
commissioner  for  traveling  ezpehses;  United  States  v.  Stahl,  151  U.  S. 
368,  38  L.  Ed.  195,  14  Sup.  Ct.  348,  holding  sum  erroneously  paid  as 
longevity  pay  may  be  recovered;  Wisconsin  Cent.  R.  R.  Co.  v.  United 
States,  164  U.  S.  208,  211,  41  L.  Ed.  405,  406, 17  Sup.  Ct.  50,  52,  holding 
United  States  may  recover  sum  erroneously  paid  in  excess  of  salary; 
Saunders  v.  United  States,  73  Fed.  793,  upholding  right  of  United 
States  to  file  counterclaim  and  obtain  judgment  thereon. 

125  T7.  S.  181-190,  31  I<.  Ed.  660,  8  Sup.  Ct.  737,  PEMBINA  MIN.  CO.  v. 
PENNSYLVANIA. 

Corporation,  cannot  do  business  in  another  State  without  consent,  and 
State  may  make  license  fee  a  condition. 

Approved  in  International  Text-Book  Co.  v.  Lynch,  81  Vt.  107,  69  Atl. 
543,  Commonwealth  v.  Fidelity  etc.  Co.,  244  Pa.  71,  90  Atl.  439,  and 
Schmidt  v.  City  of  Indianapolis,  168  Ind.  641,  120  Am.  St.  Rep.  386, 
14  L.  R.  A.  (N.  S.)  787,  80  N.  E.  636,  all  reaffirming  rule ;  American 
Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.  94,  45  L.  Ed.  104,  21  Sup.  Ct. 
45,  upholding  statute  imposing  license  tax  upon  persons  and  corpora- 
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tions  carrying  on  business  ol  refining  sugar,  exempting  farmers  refining 
own  sugar;  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  46,  44  L.  Ed.  665, 
20  Sup.  Ct.  526,  upholding  State  statute  prohibiting  foreign  corpora- 
tions, violating  provisions  thereof,  from  doing  business  within  State; 
Anglo-American  Provision  Co.  v.  Davis  Provision  Co.,  105  Fed.  637, 
declaring  State  statute,  denying  foreign  corporation  right  to  set  off 
judgment  of  sister  State  against  judgment  rendered 'in  State  court,  un- 
constitutional; American  Smelting  etc.  Co.  v.  People,  34  Colo.  255,  82 
Pac.  536,  upholding  Sess.  Laws  1902,  p.  73,  §  65,  imposing  license  tax  on 
foreign  corporations ;  State  v.  Western  Union  Tel.  Co;,  75  Kan.  632,  645, 
662,  90  Pac.  308,  312,  318,  for  failure  to  comply  with  State  law,  foreign 
telegraph  company  may  be  outsted  from  its  nongovernmental  intrastate 
business;  Baltic  Mining  Co.  v.  Commonwealth,  207  Mass.  389,  93  N.  E. 
834,  upholding  tax  upon  foreign  mining  corporation  maintaining  office 
in  State,  though  engaged  in  interstate^  commerce ;  Attorney  General  v. 
Booth,  143  Mich.  102,  106  N.  W.  872,  upholding  Laws  1899,  p.  409,  re- 
flating to  trusts  and  combinations  and  providing  for  revocation  of  certi- 
ficate of  foreign  corporation  violating  act;  Pollock  v.  German  Fire  Ins. 
Co.,  132  Mich.  227,  93  N.  W.  437,  upholding  statute  relating  to  foreign 
insurance  companies  and  defining  ''agent";  Tolerton  &  Stetson  Co.  v. 
Barck,  84  Minn.  499,  88  N.  W.  20,  upholding  statutory  requirement  re- 
quiring fdreign  corporations  to  appoint  resident  agent  upon  whom  ser- 
vice of  process  might  be  made;  State  v.  Vandiver,  222  Mo.  229,  235, 121 
S.  W.  51,  53,  upholding  statute  refusing  license  to  insurance  company 
paying  salary  of  more  than  fifty  thousand  dollars;  State  v.  Fleming,  70 
Neb.  524,  97  N.  W.  1063,  upholding  statute  imposing  tax  on  gross  earn- 
ings of  corporations ;  Ramaswamy  v.  Hammond  Lumber  Co.,  78  Or.  419, 
152  Pac.  227,  foreign  corporation  doing  business  in  State  is  deemed  to 
have  consented  to  method  for  service  of  process  prescribed  in  its  stat- 
utes; Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  507,  175  S.  W.  651,  up- 
holding privilege  tax  upon  foreign  corporation,  though  portion  of  its 
product  is  sold  in  interstate  conmierce;  State  v.  Merrill,  83  Wash.  17, 
144  Pac.  928,  upholding  statute  prohibiting  foreign  savings  and  loan 
corporations ;  New  York  v.  Roberts,  171  U.  S.  664, 43  L.  Ed.  326, 19  Sup. 
Ct.  60,  Dag^  V.  Orient  Ins.  Co.,  136  Mo.  398,  58  AnL  St.  Rep.  646,  35 
L.  R.  A.  281,  38  S.  W.  88,  Toomey  v.  Supreme  Lodge  Knights  of 
Pythias,  74  Mo.  App.  521,  and  Commonwealth  v.  New  York  etc.  R.  Co., 
129  Pa.  St.  476,  15  Am.  St.  Rep.  727,  18  Atl.  413,  all  reaffirming  rule ; 
Van  Dresser  v.  Oregon  Ry.  etc.  Co.,  48  Fed.  205,  holding  foreign  corpo- 
rations bound  by  State  law,  as  to  service  on  resident  agent;  dissenting 
opinion  in  Gunn  v.  White  Sewing  Mach.  Co.,  57  Ark.  40, 18  L.  R.  A.  209, 
20  S.  W.  594,  majority  upholding  suit  by  foreign  commercial  corpora- 
tion without  filing  certificate;  New  York  Life  Ins.  Co.  v.  Smith  (Tex. 
Civ.  App.),  41  S.  W.  688,  majority  annulling  law  imposing  penalty  on 
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insurance  companies;  Newman  y.  Western  Union  Tel.  Co.,  54  Mo.  App. 
446,  argpiendo. 

Distingaish«d  in  Groton  Bridge  &  Mfg.  Co.  v.  American  Bridge  Co., 
151  Fed.  877,  holding  State  statute  forbidding  foreign  corporation 
from  bringing  suit  in  State  without  complying  with  law  did  not  exclude 
it  from  Federal  courts;  A,  Booth  &  Co.  v.  Weigand,  30  Utah,  138,  10 
L.  B.  A.  (N.  S.)  693,  83  Pac.  735,  holding  that  foreign  corporation  might 
bring  suit  without  compljring  with  State  laws;  McNaughton  v.  McGirl, 
20  Mont.  135,  6S  AnL  St.  Rep.  617,  38  L.  R.  A«  371,  49  Pac.  655,  annul- 
ling statute  regulating  foreign  corporations  as  to  those  engaged  in  in- 
terstate commerce. 

Constitutional  limitations  on  the  power  to  impose  license  or  occupa- 
tion taxes.    Note,  129  Am.  St.  Rep.  288. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  85,  86,  92. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  553. 

State  cannot  exclude  foreign  corporation  engaged  in  interstate  com- 
merce, or  mider  Federal  authority. 

Approved  in  Pullman  Co.  y.  Kansas,  216  U.  S.  68,  54  L.  Ed.  386,  30 
Sup.  Ct.  232,  foreign  sleeping-car  company  cannot  be  restrained  from 
doing  local  business  in  State  because  of  refusal  to  pay  fee  of  given  per 
cent  of  its  capital  stock. 

9ommeroe  clause  is  not  violated  by  State  license  fee  for  use  of  office 
witliin  State. 

Approved  in  Marconi  Wireless  Telegraph  Co.  v.  Commonwealth,  218 
Mass.  564,  571,  579,  Ann.  Obs.  1916C,  214,  106  N.  E.  312,  316,  319,  hold- 
ing that  certain  foreign  corporations  with  offices  in  State  were  not  ex- 
empt from  excise  tax  as  engaged  in  interstate  commerce;  dissent- 
ing opinion  in  Gunn  v.  White  Sewing  Mach.  Co.,  57  Ark.  42,  18  L.  R.  A. 
209,  20  S.  W.  594,  majority  upholding  suit  by  foreign  commercial  cor- 
poration, without  filing  certificate. 

Distinguished  in  Osborne  v.  State,  33  Fla.  183,  192,  195,  39  Am.  St. 
Rep.  112,  119,  121,  25  L.  R.  A.  127,  130,  131,  14  South.  594,  597,  598, 
excluding  from  license  tax  law,  express  companies  doing  interstate 
business. 

Ooxporations  are  not  citizens,  within  guaranty  of  equal  privileges  of 
State  citizens  in  other  States. 

Approved  in  Norfolk  etc.  R.  R.  Co.  v.  Pennsylvania,  136  U.  S.  118, 
84  L.  Ed.  896, 10  Sup.  Ct.  960,  and  Mutual  Mfg.  Co.  v.  Alspaugh,  174  Ind. 
384,  91  N.  E.  505,  both  reaffirming  rule ;  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  45,  44  L.  Ed.  664,  20  Sup.  Ct.  525,  upholding  Texas  statute 
f>rohibiting  foreign  corporations,  violating  provisions  thereof,  from  do- 
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ing  business  within  State;  Douglas  Park  Jockey  Club  t.  Granger,  146 
Fed.  417,  upholding  Kentucky  act  of  1906,  regulating  horse-racing; 
Kirven  v.  Virginia  etc.  Chemical  Co.,  145  Fed.  292,  7  Ann.  Caa.  219,  76 
C.  C.  A.  172,  determining  right  of  foreign  corporation  which  sold  goods 
to  resident  of  South  Carolina  through  local  agent  to  recover- purchase 
price  where  it  had  not  complied  with  local  law  at  time  of  sale ;  Chicago 
etc.  Ry.  Co.  v.  State,  86  Ark.  423,  111  S.  W.  460,  upholding  statute  re- 
quiring full  crews  on  railroad  trains;  Ulmer  v.  ilrst  Nat.  Bank,  61  Fla. 
467,  55  South.  407,  upholding  statute  requiring  foreign  corporation  to 
deposit  copy  of  charter  with  Secretary  of  State;  In  re  Estate  of  Speed, 
216  111.  29,  108  Am.  St.  Rep.  189,  74  N.  E.  811,  upholding  act  of  1901, 
exempting  religious  bequests  from  transfer  taxes,  though  it  does  not 
apply  to  legatee  which  was  foreign  corporation;  Inland  Steel  Co. 
V.  Yedinak,  172  Ind.  433,  189  Am.  St.  Rep.  389,  87  N.  E.  234,  upholding 
child  labor  law ;  Attorney  General  v.  Electric  etc.  Battery  Co.,  188  Mass. 
240,  74  N.  E.  467,  upholding  act  of  1903,  requiring  foreign  corporations 
of  certain  class  to  file  annual  certificate  of  certain  facts  and  pay  excise 
tax  on  capital  stock;  Lewis  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  221,  92 
Pac.  474,  upholding  employers'  liability  law;  Humphreys  v.  State,  70 
Ohio  St.  86,  101  Am.  St.  Rep.  888,  65  L.  R.  A.  776,  70  N.  E.  962,  uphold- 
in  Rev.  Stats.,  §  731,  relating  to  collateral  inheritance  taxes ;  D  'Arcy  v. 
Mutual  Life  Ins.  Co.,  108  Tenn.  572,  69  S.  W.  769,  upholding  service 
upon  Secretary  of  State,  under  act  of  1875,  in  action  upon  insurance 
policy  taken  by  foreign  company  under  and  before  repeal  thereof; 
Hawley  v.  Hurd,  72  Vt.  124,  82  Am.  St.  Rep.  922,  52  L.  R.  A.  195,  47 
Atl.  402,  holding  nonresident  banks  not  discriminated  against  by  State 
law  exempting  from  attachment,  by  trustee  process,  n^otiable  paper 
transferred  to  resident  banks  before  maturity;  dissenting  opinion  in 
Nashua  Sav.  Bank  v.  Anglo-American  Land  etc.  Co.,  108  Fed.  782,  48 
C.  C.  A.  15,  court  sustaining  action  by  foreign  corporation  against 
stockholder  to  recover  call  upon  stock,  action  based  upon  contract 
voluntarily  made  by  defendant  becoming  stockholder;  United  States 
Fidelity  etc.  Co.  v.  Linehan,  73  N.  H.  42,  58  Atl.  957,  arguendo. 

Distinguished  in  Barnes  v.  People,  168  111.  430,  48  N.  E.  93,  as  to 
natural  persons. 

Protection   of   corporations   from   special   and   hostile   legislation. 
Note,  62  Am.  St.  Rap.  167,  168. 

Fourteenth  Amendment  Is  not  violated  laiy  State  license  tax  on  foreign 
corporations. 

Approved  in  Southern  Ry.  Co.  v.  Greene,  160  Ala.  415,  416,  49  South. 
410,  upholding  State  franchise  tax  upon  foreign  corporations  alone; 
Davis  V.  Florida  Power  Co.,  64  Fla.  268,  Ann.  Cas.  1914B,  965,  60  South. 
766,   5   N.    C.   C.   A.   941,   upholding   statute  giving   right   of   action. 
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for  wrongful  death  against  corporations  but  not  against  individuals; 
State  V.  McMaster,  84  S.  C.  499,  66  S.  E.  879,  upholding  statute  requir- 
ing foreign  insurance  companies  to  pay  certain  back  taxes;  Norfolk  etc. 
R.  R.  Co.  V.  Pennsylvania,  136  U.  S.  118,  34  K  Ed.  396,  10  Sup.  Ct.  960, 
and  Scottish  Union  etc.  Ins.  Co.  v.  Herriott,  109  Iowa,  613,  80  N.  W. 
667,  law  taxing  business  of  foreign  corporations  higher  than  domestic 
does  not  violate  State  Constitution. 

Constitutional   equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  B.  A.  580. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
380,  839,  846,  353. 

Discrimination  against  nonresidents  in  imposing  license  or  occupa- 
tion tax.    Note,  40  L.  B.  A.  (N.  S.)  283. 

State  may  regnlate  foreign  corporations,  except  only  Federal  ones,  or 
tbose  in  Interstate  commerce. 

Approved  in  State  v.  Kansas  etc.  Gas  Co.,  71  Kan.  791,  81  Pac.  509, 
following  rule;  Haskell  v.  Cowham,  187  Fed.  409, 109  C.  C.  A-  235,  hold- 
ing void  State  law  designed  to  prevent  exportation  of  natural  gas;  But- 
ler Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  8,  15,  16,  84 
CCA.  167,  foreign  corporation  which  simply  consigns  goods  to  factor 
within  State  for  sale  is  not  subject  to  State  license  tax;  Lehigh  Port- 
land Cement  Co,  v.  McLean,  245  111.  330,  137  Am.  St.  Rep.  322,  92  N.  E. 
249,  foreign  manufacturing  corporation  engaged  in  interstate  commerce 
may  sue  for  goods  sold  without  complying  with  State  law;  S.  S.  White 
Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  43,  Ann.  Cas.  1913Q,  805, 
98  N.  E.  1060,  statute  requiring  foreign  corporation  to  pay  annual  excise 
tax  of  certain  of  its  capital  stock  is  not  interference  with  interstate 
commerce;  Scollard  v.  American  Felt  Co.,  194  Mass.  130,  80  N.  E.  235, 
State  may  suspend  right  of  foreign  corporation  to  do  business  in  State 
while  it  is  delinquent  in  payment  of  taxes;  Attorney  General  v.  Electric 
etc.  Battery  Co.,  188  Mass.  242,  74  N.  E.  468,  upholding  act  of  1903, 
rcquirins:  foreign  corporations  of  certain  class  to  file  annual  certificate 
of  certain  facts  and  to  pay  excise  tax  on  capital  stock;  State  v.  Louis- 
ville, 97  Miss.  44,  Ann.  Gas.  19120, 1150,  51  South.  921,  upholding  statute 
providing  that  railroad  company  shall  forfeit  right  to  do  intrastate  busi- 
ness if  it  removes  action  to  Federal  court;  Anglo-American  Prov.  Co.  v. 
Davis  Prov.  Co.,  169  N.  Y.  511,  62  N.  E.  588,  upholding  validity  of 
restriction  restricting  litigation  between  foreign  corporations  to  causes 
of  action  arising  within  State;  Flint  &  Walline:  Mfs:.  Co.  v.  AfcDonald,  21 
S.  D.  531, 130  Am.  St.  Rep.  735,  14  L.  R.  A.  (N.  S.)  673,  114  N.  W.  687, 
allowing  foreign  corporation  to  recover  for  machinery  famished,  though 
it  had  not  complied  with  State  law;  S.  R.  Smythe  Co.  v.  Ft.  Worth 
XIV— 10 
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Glass  etc.  Co.,  105  Tex.  14,  142  S.  W.  1159,  holding  that  transaction  of 
corporation  plaintiff  did  not  amount  to  interstate  commerce;  Booth  v. 
Weigand,  28  Utah,  385,  79  Pac.  572,  upholding  Rev.  Stats.  1898,  §§  351, 
352,  requiring  foreign  corporations  to  file  certified  copy  of  charter  and 
designate  process  agent  as  condition  to  doing  business  in  State ;  National 
Council  Junior  Order  American  Mechanics  v.  State  Council  Junior  Order 
American  Mechanics,  104  Va.  207,  51  S.  E.  170,  foreign  corporation  con- 
trolling subordinate  councils  of  benefit  society  within  State  is  not  en- 
gaged in  interstate  commerce  and  may  be  excluded  from  State;  Floyd 
V.  National  Loan  &  Inv.  Co.,  49  W.  Va.  335,  87  Am.  St.  Rep.  805,  54 
L.  R.  A.  536,  38  S.  E.  657,  enjoining  sale  of  real  property  within  State, 
under  deed  of  trust,  made  between  foreign  corporation  and  citizen, 
premium  not  fixed  and  certain  as  required  by  law;  Powder  River  Cattle 
Co.  V.  Commissioners  of  Custer  County,  9  Mont.  149,  22  Pac.  384,  and 
People  V.  Wemple,  131  N.  Y.  71,  27  Am.  St.  Rep.  546,  29  N.  E.  1003,  both 
reaffirming  rule;  McCall  v.  California,  136  U.  S.  Ill,  34  L.  Ed.  398,  10 
Sup.  Ct.  883,  annulling  license  tax,  imposed  on  interstate  railroad  com- 
pany's agent,  though  beyond  terminals  thereof;  Horn  Silver  Min.  Co.  v. 
New  York,  143  U.  S.  315,  36  L.  Ed.  168,  12  Sup.  Ct.  405,  upholding 
State's  right  to  tax  business  of  corporations,  though  most  of  it  be  done 
outside;  Clyde  Steamship  Co.  v.  City  Council,  76  Fed.  48,  denying  right 
to  require  license  of  interstate  ship;  Manchester  Fire  Ins.  Co.  v.  Her- 
riott,  91  Fed.  719,  State  may  impose  conditions  upon  foreign  corpora^ 
tion's  right  to" continue  business  therein;  Gunn  v.  White  Sewing  Mach. 
Co.,  57  Ark.  34,  38  Am.  St.  Rep.  225,  18  L.  R.  A.  207,  20  S.  W.  592, 
upholding  right  of  foreign  commercial  corporation  to  sue  without  filing 
statutory  certificate;  Colt  &  Co.  v.  Sutton,  102  Mich.  327,  25  I..  R.  A. 
820,  60  N.*  W.  690,  foreign  corporation  license  act  does  not  apply  to 
companies  selling  manufactures;  McNaughton  v.  McGirl,  20  Mont.  135, 
63  Am.  St.  Rep.  617,  38  L.  R.  A.  371,  49  Pac.  655,  annulling  statute  regu- 
lating foreign  corporation  as  to  one  buying  wool ;  Waters-Pierce  Oil  Co. 
V.  State,  19  Tex.  Civ.  App.  20,  44  S.  W.  945,  upholding  right  to  forfeit 
foreign  corporation '9  license  for  violating  anti-trust  law;  Huffman  v. 
Western  Mtg.  Co.,  13  Tex.  Civ.  App.  171,  36  S.  W.  307,  action  by  for- 
eign corporation,  not  engaged  in  interstate  commerce  should  allege  State 
permit ;  Osborne  v.  State,  33  Fla.  183,  39  Am.  St.  Rep.  112,  25  L.  R.  A, 
127,  14  South.  594,  People  v.  Wemple,  138  N.  Y.  14,  19  L.  R.  A.  699,  33 
N.  E.  724,  and  Wright  v.  Lee,  2  S.  D.  612,  51  N.  W.  711,  arguendo. 

Distinguished  in  Sioux  Remedy  Co.  v.  Cope,  28  S.  D.  410,  133  N.  W. 
688,  holding  that,  while  State  statute  could  not  invalidate  contract  re- 
lating to  interstate  commerce,  foreign  corporation  could  not  sue  in  State 
courts  without  complying  with  its  terms. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note^ 
^  27  Am.  St.  Rep.  564. 
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Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  3 
Ann.  Gas.  633. 

Discrimination  against  citizens  of  other  States  as  to  actions  and 
proceedings.    Note,  1  Ann.  Gas.  832. 

Recognition  or  exclusion  of  foreign  corporations.    Note,  24  L.  R.  A. 
293. 

Corporate  taxation  and  the  commerce  danse.    Note,  60  L.  B.  A.  677, 
678,  679. 

Pnrpoee  of  e^oal  protection  clause  of  Fourteenth  Amendment,  stated. 
Approved  in  Cargill  Co.  v.  Minnesota  ex  rel.  R.  R.  &  W.  Comm.,  180 
TJ.  S.  469,  45  I..  Ed.  627,  21  Sup.  Ct.  429,  upholding  statute  requiring 
license  as  condition  to  en^af^e  in  business  of  warehouseman;  State  v. 
Travelers'  Ins.  Co.,  73  Conn.  273,  47  Atl.  305,  upholding  method  of  tax- 
ation subjecting  resident  stockholders  to  municipal  tax  and  nonresident 
stockholders  to  State  tax;  Milwaukee  Trust  Co.  v.  Germania  Ins.  Co., 
106  La.  672,  31  South.  299,  upholding  State  enactment  declaring  those 
representing  insurance  companies  within  State  shall  be  considered 
agents  upon  whom  service  of  process  may  be  made;  D'Arcy  v.  Mutual 
Life  Ins.  Co.,  108  Tenn.  573,  69  S.  W.  770,  upholding  service  of  process 
upon  Secretary  of  State,  under  act  of  1875,  in  action  upon  insurance 
policy  taken  by  foreign  company  under,  but  before  repeal  thereof;  Black 
V.  Caldwell,  83  Fed.  885,  unauthorized  foreign  corporation  cannot  be 
deprived  of  right  to  buy  on  foreclosure  of  its  mortgage;  Scottish  Unioq 
etc.  Ins.  Co.  v.  Herriott,  109  Iowa,  616,  80  N.  W.  668,  law  providing 
uniform  tax  on  business  of  insurance  companies  does  not  violate  State 
Constitution;  State  v.  American  Sugar  Refining  Co.,  51  La.  Ann.  566, 
25  South.  449,  upholding  a  law  exempting  from  refiner's  license  plant- 
ers who  refine  own  sugar;  Sturtevant  v.  Armsby  Co.,  66  N.  H.  559,  49 
Am.  St.  Rep.  628,  23  Atl.  368,  foreign  insolvency  assignment  void  as  to 
resident  creditor  is  void  as  to  citizen  of  another  State;  Broadfoot  v. 
Fayetteville,  121  N.  C.  422,  61  Am.  St.  Rei>.  670,  39  L.  R.  A.  246,  28 
S.  E.  516,  upholding  law  imposing  higher  fine  on  residents  than  nonresi- 
dents for  allowing  stock  to  run  at  large ;  Campbell  v.  Cook,  86  Tex.  634, 
40  Am.  St.  Rep.  882,  26  S.  W.  487,  upholding  railroad  law  defining  fellow- 
servants;  Union  etc.  Co.  v.  Chowning,  86  Tex.  657,  24  L.  R.  A.  505,  26 
S.  W.  983,  and  Mutual  Life  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  App.  51,  27 
S.  W.  288,  both  upholding  law  imposing  penalty  and  attorney's  fees 
upon  insurance  companies,  for  delay  in  paying  losses;  New  York  Life 
Ins.  Co.  V.  Smith  (Tex.  Civ.  App.),  41  S.  W.  686,  annulling  act  of  1895, 
providing  penalty  for  insurance  company's  delay  in  paying  loss;  Bitten- 
haus  V.  Johnston,  92  Wis.  595,  32  L.  R.  A.  382,  66  N.  W.  806,  upholding 
fish  protection  law,  discriminating  between  kinds  of  fish  and  bodies  of 
water. 
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Distinguished  in  McPherson  v.  Blacker,  146  U.  S.  39,  86  L.  Ed.  879, 
13  Sup.  Ct.  12,  such  amendment  does  not  guarantee  elective  franchise 
to  all  male  adults;  State  v.  Haun,  61  Kan.  156,  59  Pac.  344,  declaring 
unconstitutional  law  prohibiting  payment  of  laborers  in  "scrip,"  by 
corporations  or  trusts  employing  ten  or  more  persons;  State  v.  Leavitt, 
105  Me.  83,  26  L.  R.  A.  (N.  S.)  799,  72  Atl.  878,  upholding  statute  pro- 
hibiting anyone  except  resident  or  hotelkeeper  in  certain  town  from  dig- 
ging clams  therein;  State  v.  Montgomery,  94  Me.  206,  47  Atl.  169,  de- 
claring statute,  permitting  any  citizen  of  United  States  to  obtain  license 
as  hawker  or  peddler,  denying  same  to  alien,  unconstitutional. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  873,  874. 

Corporation  is  a  person,  witbin  Fourteenth  Amendment. 
Approved  in  Southern  Ry.  Co.  v.  Greene,  216  U.  S.  412,  54  L.  Ed.  540,. 
30  Sup.  Ct.  287,  holding  void  additional  franchise  tax  imposed  upon  for- 
eign railway  corporation  already  operating  in  State,  no  such  tax  being  im- 
posed upon  similar  domestic  corporations;  Kansas  Natural  Gas  Co.  v» 
Haskell,  172  Fed.  666,  holding  void  State  law  designed  to  prevent  exporta- 
tion of  natural  gas ;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  532,  sustaining 
validity  of  Tennessee  statute,  prohibiting  foreign  corporations  doing  busi- 
ness without  complying  with  requirement  of  filing  copy  of  charter  with 
Secretary  of  State;  Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.,  118 
Fed.  245,  55  C.  C.  A.  93,  upholding  Michigan  statute  prohibiting  foreign 
corporations  from  beginning  business  until  franchise  tax  paid;  Johnson 
V.  Goodyear  Min.  Co.,  127  Cal,  8,  78  Am.  St.  Rep.  21,  59  Pac.  305,  de- 
claring law  regulating  wages  of  employees  of  corporations  and  subjecting 
property  thereof  to  liens  therefor  discriminative  and  unconstitutional; 
State  V.  Atlantic  etc.  R.  Co.,  56  Fla.  658,  32  L.  R.  A.  (N.  S.)  639,  47 
South.  983,  refusing  to  impose  penalty  upon  railroad  company  for  fail- 
ure to  pay  reciprocal  damage ;  McGuire  v.  Chici^o  etc.  R.  Co.,  131  Iowa, 
350,  83  L.  R.  A.  (N.  S.)  706,  108  N.  W.  906,  upholding  employers'  lia- 
bility law;  dissenting  opinion  in  Julian  v.  Kansas  City  Star  Co.,  209 
Mo.  103,  107  S.  W.  511,  majority  holding  that  publisher  of  newspaper 
may  be  sued  for  libel  in  any  county  in  which  newspaper  circulates; 
Wolf  Chemical  Co.  v.  City  of  Philadelphia,  217  Pa.  219,  66  Atl.  345, 
corporation  may  bring  taxpayers'  bill  to  restrain  misappropriation  of 
public  fund ;  Huber  v.  Martin,  127  Wis.  434,  105  N.  W.  1038,  applying 
rule  to  protection  of  property  of  mutual  insurance  company  and  equi- 
table rights  of  members;  Charlotte  etc.  R.  R.  Co.  v.  Gibbes,  142  U.  S. 
391,  35  L.  Ed.  1053,  12  Sup.  Ct.  256,  and  Hammond  Beef  etc.  Co.  v. 
Best,  91  Me.  438,  42  L.  R.  A.  531,  40  Atl.  340,  both  rieaffirming  rule; 
Minneapolis  etc.  Ry.  Co.  v.  Beckwith,  129  U.  S.  28,  82  L.  Ed.  586,  9 
Sup.  Ct.  207,  and  Covington  etc.  Turnpike  Co.  v.  Sandford,  164  U.  S.  592^ 


149  MAYNARD  v.  HILL.  126  U.  S.  190-216 

41  L.  Ed.  565,  17  Sap.  Ct.  203,  both  reaffirming  rule  as  to  deprivar 
tion  of  property  and  equal  protection  clauses ;  Gulf  etc.  Ry.  Co.  v.  Ellis, 
165  U.  S.  154,  41  L.  Ed.  668,  17  Sup.  Ct.  256,  annulling  Texas  statute 
allowing  attorney's  fees  to  successful  litigants  against  railroads ;  School- 
craft V.  Louisville  etc.  R.  R.  Co.,  92  Ky.  238,  14  L.  R.  A.  584,  17  S.  W. 
568,  but  upholding  law  giving  special  right  of  action  for  death  by  rail- 
road's negligence;  Pittsburgh  etc.  R.  Co.  v.  Montgomery,  152  Ind.  8, 
71  Am.  St.  Rep.  307,  49  N.  E.  585,  railroad  companies  are  also  persons 
within  bill  of  rights ;  Opinion  of  The  Justices,  66  N.  H.  630,  33  Atl.  1077, 
denying  State's  right  to  appropriate  railroad  without  adequate  com- 
pensation; Crafford  v.  Supervisors,  87  Va.  116,  10  L.  R.  A.  132,  12 
S.  E.  149,  construing  person  to  include  corporation  in  local  act ;  dissent- 
incr  opinion  in  State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  840,  17  L.  R.  A. 
397,  15  S.  £.  1013,  majority  upholding  law  requiring  mining  companies 
paying  miners  by  ton  to  weigh  coal  before  screening;  dissenting  opinion 
in  Hale  v.  Henkel,  201  U.  S.  84,  60  L.  Ed.  669,  26  Sup.  Ct.  370,  majority 
holding  corporation  charged  with  violation  of  anti-trust  laws  is  pro- 
tected against  compulsory  production  of  contracts  and  papers  before 
grand  jury. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Mackey,  127  U.  S.  210,  32 
L.  Ed.  109,  8  Sup.  Ct.  1163,  upholding  Kansas  law  fixing  liability  of 
railroads  for  agent's  negligence;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
606,  33  L.  Ed.  1032,  10  Sup.  Ct.  597,  upholding  uniform  corporate  tax,, 
measured  by  dividends;  State  v.  St.  Louis  etc.  R.  Co.,  92  Ark.  78,  122 
S.  W.  629,  upholding  statute  imposing  heavier  penalty  upon  railroad 
company  than  upon  its  agent  for  failure  to  keep  station  supplied  with 
drinking  water. 

Word  ''person"  as  including  private  corporation.    Note,  20  Aim. 
Gas.  739. 

Nonresident's  right  to  sue  foreign  corporation. .  Note,  70  L.  R.  A. 
541. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576. 

Miscellaneous.  Cited  in  Karges  Furniture  Co.  v.  Amalgamated  etc. 
Union,  165  Ind.  421,  75  N.  E.  878,  defining  private  corporation. 

125  U.  8.  190-216,  81  L.  Ed.^664,  8  Sup.  Ct.  723,  MAYKABD  v.  HILL. 
Legislative  divorce  is  witbin  power  of  territorial  legislature. 
Approved  in  Christianson  v.  King  County,  239  U.  S.  365,  60  L.  Ed. 
333,  36  Sup.  Ct.  118,  territorial  legislature  might  provide  for  escheat  on 
failure  of  heirs ;  Andrews  v.  Andrews,  188  U.  S.  30,  47  L.  Ed.  369,  23 
Sup.  Ct.  240,  upholding  Massachusetts  statute  refusing  to  give  effect 
to  divorces  obtained  by  citizens  outside  State  for  causes  not  recognizable 
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in  Massachusetts;  Parker  v.  Parker,  222  Fed.  191,  137  C.  C.  A.  626, 
divorce  obtained  in  State  not  domicile  of  both  parties  and  not  domicile 
of  marriage  is  not  protected  by  full  faith  and  credit  clause  of  Constitu- 
tion ;  W.  C.  Peacock  Co.  v.  Pratt,  121  Fed.  776,  58  C.  C.  A.  48,  holding, 
under  organic  act,  Hawaii  has  full  and  comprehensive  powers  to  legis- 
late in  matter  of  taxation;  Thalheimer  v.  Board  of  Supervisors,  11  Ariz. 
435,  94  Pac.  1130,  territorial  legislature  may  pass  local  option  law; 
Leatherwood  v.  Hill,  10  Ariz.  247,  89  Pac.  522,  upholding  territorial 
statute  making  appropriation  for  historical  society;  Bennett  v.  Nichols, 
9  Ariz.  143,  80  Pac.  393,  upholding  territorial  statute  exempting  from 
taxation  for  twenty  years  railroad  constructed  pursuant  thereto ;  Worth- 
ington  V.  District  Court,  37  Nev.  235,  242,  142  Pac.  238,  241,  upholding 
statute  providing  that  when  both  parties  were  nonresidents  of  State  at 
time  cause  for  divorce  accrued,  divorce  shall  not  be  granted  unless 
either  party  shall  have  been  resident  for  one  year;  Cunningham  v.  Cun- 
ningham, 206  N.  Y.  347,  43  L.  R.  A.  (N.  S.)  355,  99  N.  E.  847,  New  York 
courts  have  power  to  determine  validity  of  a  marriage  contracted  by 
its  citizens  in  another  State;  Trustees  of  Village  of  Saratoga  Springs  v. 
Saratoga  Gas  etc.  .Co.,  191  N.  Y.  135,  14  Ann.  Caa.  606,  18  L.  R.  A. 
(N.  S.)  713,  83  N.  E.  696,  arguendo;  Irwin  v.  Irwin,  3  Okl.  199,  201,  202, 
203,  41  Pac.  374,  375,  determining  probate  court's  jurisdiction  to  grant 
divorce;  dissenting  opinion  in  Allen  v.  Reed,  10  Okl.  132,  152,  63  Pac. 
869,  876,  majority  holding  void  Stats.  1893,  c.  23,  relating  to  changing 
*of  county  seats ;  dissenting  opinion  in  Irwin  v.  Irwin,  2  Okl.  203, 221, 223, 
37  Pac.  557,  561,  majority  determining  probate  court's  jurisdiction  in 
divorce  cases;  Cope  v.  Cope,  137  U.  S.  684,  34  L.  Ed.  833,  11  Sup.  Ct. 
222,  upholding  Utah  provision  that  illegitimate  children  inherit  from 
father;  State  v.  Tutty,  41  Fed.  758,  7  L.  R.  A.  52,  upholding  law  making 
marriages  between  whites  and  negroes  void;  Richards  v.  Bellingham 
Bay  Land  Co.,  47  Fed.  855,  upholding  law  abolishing  dower  as  to  previ- 
ously contracted  marriage;  Irwin  v.  Irwin,  3  Okl.  199,  41  Pac.  374, 
holding  granting  divorce  jurisdiction  to  probate  courts,  proper  exer- 
cise of  rights,  under  like  organic  act;  Hickman  v.  Hickman,  1  Wash. 
258,  22  Am.  St.  Rep.  149,  24  Pac.  445,  upl^olding  law  making  ten  years' 
incurable  insanity  ground  for  divorce;  State  v.  Duket,  90  Wis.  276, 
48  Am.  St.  Rep.  930,  31  L.  R.  A.  519,  63  N.  W.  85,  upholding  statute 
making  sentence  to  life  imprisonment  operate  as  dissolution  of  mar- 
riage; dissenting  opinion  in  Irwin  v.  Irwin,  2  Okl.  209,  221,  223,  37 
Pac.  557,  561,  majority  denying  divorce  jurisdiction  of  probate  courts; 
Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  Ry.,  39  Fed.  155  (overruled,  see 
Angle  V.  Chicago  etc.  Ry.,  151  U.  S.  29,  46,  38  L.  Ed.  55,  14  Sup.  Ct. 
240),  State  v.  Williams,  68  Conn.  150,  35  Atl.  29,  and  Durland  v.  Dur- 
land,  67  Kan.  736,  63  L.  R.  A.  959,  74  Pac.  275,  all  arguendo. 

Distinguished  in  Jones  v.  Jones,  95  Ala.  448,  18  L.  R.  A.  98,  11  South. 
11,  holding  Alabama  constitutional  prohibition  of  special  laws  deprives 


161  MAYNABD  v.  HILL.  125  U.  S.  190-216 

legislature  of  power  to  grant  divorce ;  In  re  Christiensen,  17  Utah,  431, 
70  Am.  St.  Bep.  806,  41  L.  B.  A.  510,  53  Pac.  1009,  holding  legislature 
cannot  validate  void  divorce  decree;  dissenting  opinion  in  Cunningham 
V.  Cunningham,  206  N.  Y.  355,  43  L.  R.  A.  (N.  S.)  855,  99  N.  E.  850, 
majority  holding  that  New  York  courts  have  power  to  determine  validity 
of  marriage  contracted  by  its  citizens  in  another  State. 

Validity  of  legislative  divorce.    Note,  18  L.  R.  A.  95,  96. 

Legislative  divorce  granted  without  notice  la  not  therefor  Invalid. 

Approved  in  dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S.  612, 
631,  633,  50  If.  Ed.  887,  895,  896,  26  Sup.  Ct.  525,  majority  holding  mere 
domicile  in  State  of  one  spouse  does  not  give  jurisdiction  to  grant  di- 
vorce against  nonresident  defendant  served  by  publication;  Irwin  v. 
Irwin,  3  Okl.  202,  41  Pac.  375,  arguendo. 

Distinguished  in  Haddock  v.  Haddock,  201 U.  S.  569, 574, 50  L.  Ed.  869, 
872,  26  Sup.  Ct.  525,  mere  domicile  in  State  of  one  spouse  does  not  give 
courts  of  that  State  jurisdiction  to  grant  divorce  against  nonresident 
nonappearing  defendant  served  by  publication;  Fleming  v. -Fleming,  36 
Nev.  142,  134  Pac.  448,  plaintiff  in  divorce  suit  must  have  actually  lived 
in  county  for  six  months  before  beginning  action;  Hekking  v.  Pfaff,  82 
Fed.  405,  holding  decree  of  alimony,  without  notice  to  defendant  resid- 
ing in  another  State,  void;  Williams  v.  Williams,  130  N.  Y.  198,  27 
Am.  St.  Bep.  519,  14  L.  E.  A.  222,  29  N.  E.  99,  and  McCreery  v.  Davis, 
44  S.  C.  220,  51  Am.  St.  Bep.  813,  28  L.  B.  A.  664,  22  S.  E.  187,  refusing 
to  recognize  foreign  divorces,  granted  without  personal  service. 

Oonstltutional  prohlhltion  against  Impairing  contracts  does  not  apply 
to  marriage. 

Approved  in  Amett  v.  Reade,  220  U.  S.  318,  55  L.  Ed.  480,  31  Sup.  Ct. 
425,  territorial  statute  requiring  signature  of  wife  to  deed  of  community 
property  is  valid  as  to  before  acquired  property;  Andrews  v.  Andrews, 
188  U.  S.  30,  47  L.  Ed.  369,  23  Sup.  Ct.  239,  supporting  Massachusetts 
statute,  declaring  divorces  obtained  in  other  jurisdictions  by  citizens 
for  causes  not  recognizable  in  Massachusetts  without  effect  in  Massa- 
chusetts; Estate  of  Campbell,  12  Cal.  App.  717,  108  Pac.  673,  holding 
slave  marriage  void;  Cohen  v.  Cohen,  3  Boyce  (Del.),  366,  84  Atl.  123, 
resident  of  State  may  obtain  divorce,  though  marriage  was  contracted 
in  foreign  country  of  which  both  parties  continue  to  be  subjects;  Eiken- 
bury  V.  Eikenbury,  33  Ind.  App.  72,  70  N.  E.  838,  in  divorce  proceedings 
where  defendant  does  not  appear,  trial  judge  may  elicit  facts  as  to 
matrimonial  offenses  and  grant  or  withhold  decree  accordingly;  Lewis 
V.  Tapman,  90  Md.  299,  45  Atl.  461,  holding  agreement  to  marry  not 
within  statute  of  frauds,  hence  promise  to  marry  after  expiration  of 
three  years  need  not  be  in  writing;  Coe  v.  Hill,  201  Mass.  21,  86  N.  E. 
950,  testamentary  provision  intended  to  bring  about  reparation  of  bus- 
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band  and  wife  is  invalid;  University  of  Michigan  v.  McGuckin,  64  Neb. 
303,  89  N.  W.  779,  holding  necessary  consent  to  marriage  need  not  be 
expressed  in  particular  manner  or  prescribed  form,  unambiguous  lan- 
guage or  conduct  sufficient;  Tiedmann  v.  Tiedmann,  3^  Nev.  508,  137 
Pac.  829,  complaint  in  action  for  divorce  is  sufficient  when  defendant  is 
tiuly  served,  though  plaintiff  has  not  resided  in  State  for  jurisdictional 
period;  Riddle  v.  Riddle,  26  Utah,  277,  72  Pac.  1084,  denying  common- 
law  marriage  existed,  man  continuing  to  cohabit  with  woman  after 
death  of  legal  wife ;  Carty  v.  Carty,  70  W.  Va.  150,  88  L.  R.  A.  (N.  S.) 
297,  73  S.  E.  311,  wife  deserted  by  husband  at  marital  domicile  in  an- 
other State  may  acquire  separate  domicile  in  State  and  obtain  divorce 
on  constructive  service;  Peterson  v.  Widule,  157  Wis.  666,  Ann.  Gas. 
1916B,  1040,  52  L.  R.  A.  (N.  S.)  778,  147  N.  W.  972,  upholding  statute 
requiring  male  applicant  for  marriage  license  to  furnish  physician's 
certificate  that  he  is  free  from  venereal  disease;  dissenting  opinion  in 
Livingston  v.  Livingston,  173  N.  Y.  389,  98  Am.  St.  Rep.  606,  66  N.  E. 
127,  declaring  statute  unconstitutional  so  far  as  attempting  to  modify 
or  vary  valid  judgments  of  alimony  entered  before  enactment  of  stat- 
ute ;  State  v.  Tutty,  41  Fed.  757,  7  L.  R.  A.  52,  State  v.  Ducket,  90  Wis. 
277,  48  Am.  St.  Rep.  981,  81  L.  R.  A.  519,  63  N.  W.  85,  both  following  rule; 
Norwalk  Street  Ry.  Co.  's  Appeal,  69  Conn.  586,  39  L.  R.  A.  797,  37  Atl. 
1082,  Hickle  v.  Hickle,  6  Ohio  C.  C.  509,  and  In  re  Fitzgibbons'  Estate, 
162  Mich.  425,  189  Am.  St.  Rep.  570,  85  L.  R.  A.  (N.  S.)  628,  127  N.  W. 
316,  all  arguendo. 

Validity  of  eugenics  statute.    Note,  Ann.  Caa.  1916B,  1051. 

Settler  on  Oregon  donation  lands  lias  no  title  till  four  years'  residence. 
Approved  in  Northern  Pac.  Ry.  Co.  v.  George,  51  Wash.  306,  98  Pac. 
1127,  reaffirming  rule;  Oregon  etc.  R.  R.  v.  United  States,  190  U.  S. 
195,  47  L.  Ed.  1016,  23  Sup.  Ct.  677,  holding  grant  to  railroad  not  de- 
feated by  fact  donation  notification  remained  on  record,  person  filing 
same  not  complying  with  statutes;  Bergstrom  v.  Alaska  Cent.  Ry.  Co., 
3  Alaska,  433,  437,  railroad  company  might  take  timber  for  construction 
of  its  road  from  adjacent  lands  of  homesteader  who  had  only  made 
original  entry;  Brann  v.  Mathieson,  139  Iowa,  412,  116  N.  W.  790,  wife 
of  timber  culture  entryman  did  not  take  timber,  in  absence  of  proof  that 
he  had  become  entitled  to  patent  at  time  of  his  death ;  Wadkins  v.  Pro- 
ducers' Oil  Co.,  130  La.  312,  57  South.  938,  homestead  does  not  fall 
into  community  where  wife  dies  before  patent  issued. 

Divorce  ends  rlglits  not  vested;  e.  g.,  wife's  Interest  in  husband's  sub- 
sequent title  to  Oregon  donation  lands. 

Approved  in  Hamilton  v.  McNeill,  150  Iowa,  474,  Ann.  Gas.  1912D, 
604,  129  N.  W.  481,  divorce  decree  adjudging  guilty  party  to  forfeit  *'all 
rights  acquired  by  the  marriage"  deprived  him  of  right  of  action  for 
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alienating  his  wife's  affections;  Quinn  v.  Ladd,  37  Or.  270,  59  Pac.  460, 
denying  husband  an  estate  by  curtesy,  wife  dying  before  completing 
four  years'  residence  and  cultivation,  as  required  by  Oregon  donation  . 
law;  McSorley  v.  Hill,  2  Wash.  642,  27  Pac.  653,  holding  divorce  of 
married  claimant,  pending  required  residence,  reduces  his  rights  to 
those  of  single  claimant. 

Divorce  as  barring  dower.    Note,  Ann.  Gas.  1914B,  665. 

Right  to  contest  validity  of  divorce  after  death  of  one  or  both 
parties.    Note,  57  L.  R.  A.  600. 

Conflict  of  laws  on  divorce.    Note,  59  L.  R.  A.  140,  170,  175. 

Extraterritorial  effect  of  decree  of  divorce  rendered  upon  construc- 
tive service.    Note,  18  L.  R.  A.  (N.  S.)  655. 

Miscellaneous.  Cited  in  In  re  De  Laveaga's  Estate,  142  Cal.  171,  75 
Pac.  795,  denying  illegitimate  child's  right  to  inherit,  never  having  been 
adopted,  as  required  by  Code. 

125  U.  8.  217-224,  31  I..  Ed.  759,  8  Sup.  Ot.  834,  HOSKIN  v.  FISHEB. 

Certified  copy  of  patent,  found  in  record,  may  be  conBldered,  although 
not  shown  properly  Introduced. 

Approved  in  Clark  Thread  Co.  v.  Willimantio  Linen  Co.,  140  U.  S. 
486,  35  L.  Ed.  524, 11  Sup.  Ct.  848,  following  rule. 

Fact  of  grant  of  reissue  is  insufficient  to  explain  delay,  otherwise  con- 
stitiiting  laches. 

Approved  in  United  Blue-Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed. 
159,  160,  55  C.  C.  A.  553,  holding  reissue  void  for  excessive  and  inex- 
cusable delay  in  applying  for  such  reissue. 

Two  years'  unexplained  delay  in  seeking  enlarged  reissue  is  unreason- 
able. 

Approved  in  Electric  Gas  Co.  v.  Boston  Elec.  Co.,  139  U.  S.  502,  35 
L.  Ed.  260,  11  Sup.  Ct.  593,  holding  uneiqplained  delay  in  applying  for 
reissue  fatal  to  its  validity;  Franklin  &  Co.  v.  Illinois  Moulding  Co.,  128  | 

Fed.  51,  court  being  of  opinion  plaintiff  estopped  by  laches,  defendant 
using  machine  two  years  prior  to  date  of  reissue  patent. 

Invention  first  claimed  in  reissue,  and  not  attempted  in  original,  is 
waived. 

.Approved  in  Weston  Elec.  Inst.  Co.  v.  Stevens,  134  Fed.  580,  67 
C.  C.  A.  374,  Weston  reissue  patent  No.  11,250,  for  electrical  measuring 
instrument,  is  void;  Flower  v.  Detroit,  127  U.  S.  571)  S2  L.  Ed.  178,  8 
Sup.  Ct.  1296,  and  Freeman  v.  Asmus,  145  U.  S.  239,  240,  36  L.  Ed.  690, 
691,  12  Sup.  Ct.  942,  943,  both  following  rule;  Featherstone  v.  Georgo 
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R.  Bidwell  Cycle  Co.,  57  Fed.  636,  6  C.  C.  A.  487,  holding  reissue  seek- 
ing to  broaden  original  claim,  invalid. 

Distingaished  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  461, 
reissue  may  broaden  claims  by  omitting  unnecessary  limitations. 

Appellee  should  bring  up,  by  certiorari,  necessary  parts  of  record  neg- 
lected by  appellant. 

Approved  in  West  v.  East  Coast  Cedar  Co.,  113  Fed.  742,  51  C.  C.  A. 
411,  affirming  rule,  refusing  to  reverse,  because  of  mere  existence  in 
record  of  testimony  excluded  by  court  and  not  considered;  Nashua  etc. 
R.  Corp.  V.  Barton  etc.  R.  Corp.,  61  Fed.  245,  9  C.  C.  A.  468,  holding 
remedy  for  appellee  in  case  of  defective  transcript  is  to  suggest  diminu- 
tion and  ask  for  certiorari. 

125  U.   S.  224-240,  31  L.  £d.  736,  8  Sup.  Ct.   838,  FBIEDEN8TEIK  T. 
UNITED  STATES. 

Declarations  to  treasury  agent,  by  one  offering  for  sale  goods  libeled 
for  condemnation,  held  res  gestae. 

Approved  in  Jones  v.  Hess  (Tex.  Civ.  App.),  48  S.  W.  47,  holding 
declaration  of  person  in  charge  of  sheep,  prior  to  seizure,  admissible  to 
show  possession  of  mortgagor. 

Defects  in  information,  available  at  all  stages  of  case,  are  cored  by 
verdict. 

Approved  in  United  States  v.  Fifteen  Barrels,  51  Fed.  423,  following 
rule. 

Information  under  revenue  laws,  seeking  only  forfeiture,  is  dvil  ac- 
tion; yet  so  far  criminal  that  general  verdict  on  several  counts  is  sustain- 
able, if  one  is  good. 

Approved  in  United  States  v.  Chesbrough,  176  Fed.  785,  forfeiture 
and  penalty  of  treble  value  does  not  take  place  of  prosecution  for 
smuggling;  United  States  v.  A  Lot  of  Jewelry,  59  Fed.  686,  holding  in- 
formation after  verdict,  not  to  be  judged  strictly,  as  indictment ;  United 
States  V.  Ortega,  66  Fed.  715,  arguendo. 

Information  for  forfeiture  need  not  aver  intent,  but  finding  of  intent 
is  necessary,  at  triaL 

Approved  in  Origet  v.  United  States^  125  U.  S.  245,  81  L.  Ed.  746,  8 
Sup.  Ct.  849,  following  rule;  Sierra  v.  United  States,  233  Fed.  40, 
arguendo. 

Distinguished  in  Six  Parcels  of  Placer  Gold  v.  United  States,  8  Ariz. 
396,  76  Pac.  475,  statute  having  been  repealed,  intent  of  person  violat- 
ing revenue  laws  is  no  longer  material. 
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125  T7.  S.  240-247,  31  L.  Ed.  743,  8  Sup.  Ot.  846,  OBiaET  ▼.  UNITED 
STATES. 

Inltialg  attached  to  alleged  bill  of  ezceptlonfl  not  snfflclent  antbentica- 
tion  by  Jadge. 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  222 
U.  S.  284,  56  L.  Ed.  202,  32  Sup.  Ct.  101,  reaffirming  rule;  Knight  v. 
Illinois  Cent.  R.  Co.,  180  Fed.  371,  103  C.  C.  A.  514,  certificate  of  official 
reporter  does  not  take  place  of  signature  of  judge;  Oxford  etc.  R.  Co. 
V.  Union  Bank  of  Richmond,  153  Fed.  726,  82  C.  C.  A.  609,  judge's  cer- 
tificate that  he  signed  bill  of  executions  does  not  take  place  of  actual 
signature;  Conery  v.  His  Creditors,  115  La.  809,  40  South.  174,  initials 
of  district  judge  under  order  of  appeal  not  sufficient  evidence  of  grant- 
ing of  such  order;  Thornton  v.  Commonwealth,  113  Va.  744,  73  S.  E. 
484,  evidence  is  no  part  of  record  on  appeal  where  it  was  not  copied 
into  bill  of  exceptions ;  Malony  v.  Adsit,  175  U.  S.  287,  44  L.  Ed.  166, 
20  Sup.  Ct.  117,  holding  settlement  and  signing  by  successor  of  trial 
judge  invalid;  Lincoln  Sav.  Bank  etc.  Co.  v.  Allen,  82  Fed.  150, 
27  C.  C.  A.  87,  holding  statement  of  counsel  in  assigning  errors  insuffi- 
cient; Scaife  v.  Western  North  Carolina  Land  Co.,  87  Fed.  311,  30 
C.  C.  A.  661,  holding  judge's  initials  not  a  signature. 

In  action  for  forfeiture,  Jury's  finding  of  intent  to  dofrand  raficeii 
under  act  of  1874. 

Approved  in  United  States  v.  Fifteen  Barrels,  61  Fed.  423,  following 
rule. 

Forfeiture  for  false  Inyoicing  is  no  part  of  punishment,  and  enforceable 
irrespective  thereof. 

Approved  in  Wood  v.  United  States,  204  Fed.  57,  122  C.  C.  A.  369, 
forfeiture  of  distillery  owned  by  corporation  for  violation  of  internal 
revenue  law  is  no  bar  to  prosecution  of  stockholder  for  same  offense; 
United  States  v.  Bishop,  126  Fed.  187,  60  C.  C.  A.  123,  holding  action  to 
recover  additional  duties  upon  an  undervaluation  maintainable  withdut 
proof  of  fraudulent  intent  on  part  of  owner ;  Five  Hundred  and  Eighty- 
one  Diamonds  v.  United  States,  119  Fed.  560,  60  L.  B.  A.  595,  66 
C.  C.  A.  122,  denying  vendor  having  right  as  against  purchaser  \o  re- 
scind sale  right  as  against  government  to  assert  claim  to  goods  seized 
from  purchaser  attempting  to  smuggle ;  State  v.  McManus,  65  Kan.  726, 
70  Pac.  701,  holding  proceeding  to  condemn  and  destroy  intoxicating 
liquors  seized  in  house  maintained  against  law  maintainable  before  trial 
of  conviction  of  person  charged  with  maintaining  house;  United  States 
V.  One  Thousand  One  Hundred  and  Fifty  and  One-half  Pounds  of  Cellu- 
loid, 82  Fed.  634,  27  C.  C.  A.  231,  holding  proceeding  for  forfeiture  in- 
dependent of  criminal  responsibility. 
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126  U.  8.  247-259,  SI  L.  Ed.  678,  8  Sap.  Ot  881,  80TJTHEBN  DEVELOP- 
MEm!  00.  V.  8II.VA. 

Bespcmslve  answer,  nnder  oath,  must  be  offset  by  testimony  of  more 
than  one  witness. 

Approved  in  Kennedy  v.  Custer,  174  Fed,  974,  975,  98  C.  C.  A.  584, 
reaflGbrming  rule;  Campbell  v.  Northwest  Eckington  Imp.  Co.,  229  U.  S. 
584,  57  L.  Ed.  1339,  33  Sup.  Ct.  796,  to  justify  holding  deed  absolute  on 
its  face  to  be  mortgage,  evidence  must  be  convincing;  De  Roux  v. 
Girard,  105  Fed.  801,  denying  evidence  sufficient  of  attorney's  confi- 
dential relation  and  fraudulent  insertion  of  lands  on  mortgage  to 
authorize  recovery  by  mortgagor  after  foreclosure;  Waters  v.  Ritchie, 
3  App.  D.  C.  390,  circumstances  held  insufficient  to  overcome  denials  of 
answer;  Peeler  v.  Lathrop,  48  Fed.  788,  1  C.  C.  A.  93,  holding  one  wit- 
ness and  unanswered  letter  from  plaintiff's  attorney  insufficient;  Mc- 
Gorray  v.  O'Connor,  79  Fed.  863,  accepting  sworn  answer,  not  waived 
as  true,  in  absence  of  other  evidence;  Beard  v.  Bliley,  3  Colo.  App.  485, 
34  Pac.  273,  party  alleging  fraud  must  prove  it. 

Utider  what  clrcnnuitaaces  vendor's  fraud  will  Justify  rescission  stated. 

Approved  in  Thurston  v.  Reed,  229  Fed.  745,  expression  of  opinion  on 
matter  of  law  held  insufficient  to  show  fraud ;  In  re  Miley,  187  Fed.  182, 
claimant  had  no  right  to  repudiate  contract  with  bankrupt  for  alleged 
false  representation  of  agency  where  fact  could  have  been  easily  ascer- 
tained; Schagun  v.  Scott  Mfg.  Co.,  162  Fed.  212,  89  C.  C.  A.  189,  re- 
newal of  notes  held  to  be  waiver  of  cause  of  action  for  fraud,  if  any 
existed;  Oppenheimer  v.  Clunie,  142  CaL  318,  75  Pac.  901,  refusing  re- 
scission, on  ground  of  lessor's  representations  as  to  exits  and  stairways, 
lessee  occupying  theater  a  season  before  seeking  to  rescind;  Shappirio 
V.  Goldberg,  20  App.  D.  C.  193,  refusing  rescission  where  purchaser  of 
lot  supposed  that  it  included  all  land  within  inclosure;  Kemmerer  v. 
Pollard,  15  Idaho,  39,  40,  96  Pac.  207,  208,  evidence  held  insufficient  to 
show  fraud;  Shuttlefield  v.  Neil,  163  Iowa,  480,  145  N.  W.  5,  seller  of 
land  held  liable  for  fraud  in  pointing  out  wrong  land  to  purchaser; 
Southern  Ins.  Co.  v.  Milligan,  154  Ky.  223,  157  S.  W.  40,  allowing  re- 
scission of  sale  of  corporate  stock  where  agent  represented  that  corpo- 
ration was  on  dividend  paying  basis  and  that  certain  prominent  busi- 
ness man  had  subscribed ;  Zimmerman  v.  Burchard-Hulburt  In  v.  Co.,  Ill 
Minn.  20,  126  N.  W.  283,  false  statements  relied  on  must  be  in 
reasonable  belief  that  they  are  true ;  Sonnesyn  v^  Akin,  14  N.  D.  256, 
104  N.  W.  1029,  false  statement,  to  be  actionable,  must  be  followed  by 
injury;  St.  Louis  etc.  R.  Co.  v.  Chester,  41  Okl.  372,  138  Pac.  151,  evi- 
dence held  insufficient  to  justify  setting  aside  release  from  damages  for 
personal  injuries;  Wheelwright  v.  Vanderbilt,  69  Or.  328,  138  Pac.  858, 
denying  recovery  for  fraud  where  it  did  not  appear  that  defendant  in- 
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tended  that  representations  should  be  acted  upon;  Blair  v.  Baird,  43 
Tex.  Civ.  144,  94  S.  W.  121,  where  contract  of  sale  expressly  protected 
purchaser  against  liens,  purchaser  conld  not  rescind  because  seller 
falsely  represented  that  no  liens  existed-;  Smith  v.  Reed,  141  Wis.  486, 
124  N.  W.  490,  party  must  rely  upon  false  representations  in  order  to 
avail  himself  of  them  as  defense;  Wainscott  v.  Occidental  Bldg.  etc. 
Assn.,  98  Cal.  258,  33  Pac.  90,  and  Crocker  v.  Manley,  164  111.  291,  56 
AnL  St.  Rep.  198,  45  N.  E.  580,  both  reaffirming  rule;  Poppleton 
V.  Bryan,  36  Or.  69,  58  Pac.  769,  where  vendor  was  n6t  shown  to  have 
knowingly  misstated  extent  of  interest  in  property. 

Distinguished  in  Hodkins  v.  Dunham,  10  Cal.  App.  705,  103  Pac.  358, 
representation  as  to  procreative  potency  of  stallion  held  to  be  statement 
of  fact. 

Qualified  in  Bement  v.  La  Dow,  66  Fed.  188,  arguendo. 

Vendor's  false  statement  as  to  amount  of  ore  in  sl£^t  in  mine  Is  not  a 
representation  authorizing  rescission. 

Approved  in  The  Hurstdale,  179  Fed.  372,  102  C.  C.  A.  649,  evidence 
held  insufficient  to  show  that  representation  as  to  speed  of  vessel  was 
not  believed;  Richardson  v.  Lowe,  149  Fed.  634,  79  C.  C.  A.  317,  in  ac- 
tion for  purchase  price  of  mine,  finding  that  defendant  has  not  sus- 
tained burden  of  defense  of  fraud  by  showing  value  of  mine  upheld; 
Munkres  v.  McCaskill,  64  Kan.  525,  68  Pac.  44,  denying  rescission  of 
contract  to  exchange  properties  expressly  providing  exchange  subject  to 
investigations  of  both  parties;  Morgan  County  Coal  Co.  v.  Halderman, 
254  Mo.  639,  641,  645,  646,  163  S.  W.  841,  842,  843,  statement  of  owner 
that  land  contained  coal  in  great  quantities  held  not  to  justify  rescis- 
sion where  purchasers  investigated  for  themselves;  Mount  v.  Loizeaux, 
86  N.  J.  L.  516,  92  Atl.  594,  where  plaintiff  did  not  rely  upon  defend- 
ant's representations  as  to  value  of  timber  land,  but  made  his  own  in- 
vestigation; Donoho  V.  Equitable  Life  Assur.  Soc,  22  Tex.  Civ.  198,  54 
S.  W.  648,  denying  recovery  under  agreement  to  pay  at  expiration  of 
policy  accumulated  surplus  fixed  at  definite  sum,  exact  amount  not 
pruaranteed;  Eldridge  v.  Young  America  Min.  Co.,  27  Wash.  308,  67  Pac. 
706,  refusing  to  rescind,  party  investigating  mining  property  and  after 
purchase  and  knowledge  of  fact  constituting  alleged  fraud,  continued  to 
treat  same  as  owner;  Nounnan  v.  Sutter  Co.  Land  Co.,  81  Cal.  6, 
6  L.  R.  A.  221,  22  Pac.  516,  erroneous  statements  of  opinion  will  not  sup- 
port action  of  damages;  Crocker  v.  Manley,  164  HI.  293,  56  Am.  St. 
Bep.  200,  45  N.  E.  580,  where  mine  owner  stated  ore  on  dump  would  pay 
par  value  of  stock ;  Lake  v.  Tyree,  90  Va.  723,  19  S.  E.  789,  where  ven- 
dor stated  lots  were  "good  building  lots,  and  valuable";  dissenting 
opinion  in  Tooker  v.  Alston,  159  Fed.  606,  16  L.  B.  A.  (N.  S.)  818,  86 
C.  C.  A.  425,  majority  holding  that  false  representation  that  there  was 
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solid  ore  body  in  tract  of  land  and  concealment  of  fact  that  it  had  been 
worked  sustain  verdict  for  fraud. 

Distinguished  in  King  v!  Lambom,  186  Fed.  28,  108  C.  C.  A.  123, 
allowing  rescission  where  seller  of  coal  mine  misrepresented  amount  of 
coal  mined  in  previous  years  and  market  therefor;  Odbert  v.  Marquet, 
163  Fed.  897,  where  seller  misrepresented  thickness  of  coal  vein  when  he 
could  have  easily  ascertained  facts,  there  was  failure  of  consideration 
for  deficiency;  Trenchard  v.  Kell,  127  Fed.  601,  allowing  defendant  to 
set  off  against  piirchase  notes  difference  in  value  of  timber  actually  con- 
veyed and  that  represented;  Benton  v.  Ward,  47  Fed.  256,  sustaining 
complaint  alleging  false  statement  of  ownership  of  secret  process ;  Mud- 
sill Min.  Co.  V.  Watrous,  61  Fed.  167,  9  C.  C.  A.  415,  where  vendor's 
representations  were  accompanied  by  salted  specimens  of  ore;  Green  v. 
Turner,  80  Fed.  45,  where  statements  as  to  ore  vein  were  of  facts. 

Right  of  a  purchaser  to  rescind  contract  of  sale  on  ground  of  fraud 
or  false  representations  as  depending  on  his  having  been  dam- 
aged thereby.    Note,  14  Ann.  Gas.  261. 

Expression  of  opinion  as  fraud.    Note,  35  L.  B.  A.  418,  434* 

Right  to  rely  on  representations  made  to  effect  contract  as  basis  for 
charge  of  fraud.    Note,  37  L.  B.  A.  601. 

Presumption  of  vendor's  knowledge  is  not  raised  by  mere  iiroof  of  false 
statement. 

Approved  in  Caldbeck  v.  Simanton,  82  Vt.  77,  20  L.  R.  A.  (N.  S.)  844, 
71  Atl.  884,  reaffirming  rule. 

Buyer,  neglecting  opportunity  to  investigate  mine,  cannot  rescind  for 
misrepresentation. 

Approved  in  Farrar  v.  Churchill,  135  U.  S.  615,  84  L.  Ed.  250,  10 
Sup.  Ct.  773,  Famsworth  v.  Duffner,  142  U.  S.  48,  35  L.  Ed.  938,  12  Sup. 
Ct.  165,  and  Colton  v.  Stanford,  82  Cal.  383,  16  Am.  St.  Bep.  155,  23 
Pac.  23,  all  reaffirming  rule;  Shappirio  v.  Goldberg,  192  U.  S.  242,  48 
L.  Ed.  425,  24  Sup.  Ct.  261,  denying  rescission,  buyer  undertaking  to 
investigate  for  himself  arid  report  upon  title,  deed  showing  premises 
not  of  uniform  depth ;  McClure  v.  Glady  Fork  Lumber  Co.,  183  Fed.  84, 
105  C.  C.  A.  368,  refusing  to  reform  deed  because  of  deficiency  in  quan- 
tity of  land  where  boundaries  mentioned  were  ascertained  by  natural 
objects ;  Murray  v.  Paquin,  173  Fed.  329,  refusing  rescission  for  mistake 
in  boundary  where  purchaser  might  have  ascertained  true  boundary  be- 
fore purchasing;  Clark  v.  Lyster,  155  Fed.  523,  84  C.  C.  A.  27,  facts 
held  not  to  create  estoppel  to  set  up  duly  recorded  mortgage;  Curran  v. 
Smith,  149  Fed.  951,  81  C.  C.  A.  537,  upholding  contract  for  pipe-line; 
Burk  V.  Johnson,  146  Fed.  216,  76  C.  C.  A.  567,  applying  rule  where 
one  purchased  copjrright  plan  for  establishment  of  mutual  burial  asso- 
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ciations  under  certain  representations ;  Pittsburg  Life  etc.  Co.  v.  North- 
em  etc.  Ins.  Co.,  146  Fed.  893,  applying  rule  to  purchase  of  life  insur- 
ance business;  Smith  v.  Curran,  138  Fed.  157,  applying  rule  where  con- 
tractor made  independent  investigation  before  contracting;  Chemical 
Bank  v.  Lyons,  137  Fed.  978,  false  representations  by  defendant  to 
broker  with  reference  to  notes  sold  to  plaintiff  not  ground  for  action 
by  deceit  by  latter  without  proof  of  repetition  of  representations  by 
broker  to  plaintiff ;  Stratton's  Independence  v.  Dines,  126  Fed.  978,  hold- 
ing answer,  alleging  plaintiff  did  not  purchase  in  reliance  upon  de- 
fendant's representations,  but  upon  other  independent  information, 
states  a  good  defense;  Brown  v.  Smith,  109  Fed.  31,  refusing  rescission, 
seller  visiting  property  and  examining  same  for  himself;  Mitchell  Mining 
Co.  V.  Hammons,  12  Ariz.  305,  100  Pac.  796,  refusing  rescission  of  con- 
tract to  buy  mining  claims  where  purchaser  sent  mining  experts  to 
examine  property ;  J.  I.  Case  Threshing  Mach.  Co.  v.  Bailey,  89  Ark.  110, 
115  S.  W.  950,  where  engine  was  not  warranted  and  opportunity  to 
examine  was  given,  seller  could  not  be  held  liable  for  defects ;  Moore  v. 
Carrick,  26  Colo.  App.  107,  140  Pac.  489,  refusing  rescission  where  pur- 
chaser of  corporate  stock  did  not  rely  on  statements  of  seller  but  made 
his  own  investigations;  Meland  v.  Youngberg,  124  Minn.  452,  Ann.  Gas. 
1915B,  775,  145  N.  W.  170,  applying  rule  where  purchaser  of  engine  had 
ample  opportunity  to  examine  it;  Dare  County  v.  Smith  Const.  Co.,  152 
N.  C.  30,  67  S.  E.  40,  where  committee  appointed  by  county  to  inspect 
work  on  courthouse  made  no  objection  to  same,  clear  proof  of  fraud  on 
^art  of  contractor  will  be  required;  Williamson  v.  Holt,  147  N.  C.  523, 
524,  17  L.  E.  A.  (N.  S.)  240,  61  S.  E.  387,  refusing  damages  for  false 
statements  as  to  capacity  of  ice  plant  where  purchaser,  a  machinist,  had 
full  opportunity  to  examine  before  purchasing;  Cash  Register  Co.  v. 
Townsend,  137  N.  C.  658,  70  L.  E.  A.  849,  50  S.  E.  308,  representations 
of  seller  of  cash  register  that  machine  saves  bookkeeper's  expense  and 
that  books  can  be  kept  therein  in  half  time,  though  false,  are  not  ground 
for  rescission  by  buyer. 

Distinguished  in  Maas  v.  Lonstorf,  194  Fed.  588,  114  C.  C.  A.  419, 
holding  invalid  release  obtained  by  trustee  from  beneficiary  by  conceal- 
ment of  material  facts ;  Kell  v.  Trenchard,  142  Fed.  23,  73  C.  C.  A.  202, 
principle  does  not  apply  where  there  is  fraud  in  information  given  by 
vendor  respecting  material  fact;  Wainscott  v.  Occidental  Bldqj.  Assn., 
98  Cal.  257,  33  Pac.  89,  where  vendor's  artifice  prevents  full  investi- 
gation. 

Miscellaneous.  Cited  in  Gray  v.  Reeves,  69  Wash.  378.  125  Pac.  163, 
to  point  that  doctrine  of  laches  is  peculiarly  applicable  in  cases  in- 
volving mining  property. 
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126  n.  S.  260-273,  31  L.  Ed.  731,  8  Sup.  Ot.  874,  HANNIBAL  £T0.  B.  B. 
OO.  y.  MIS80UBI  BIVEB  PACKET  CO. 

Statute  granting  privilege  from  goyemment  must  be  confltmed  in  gran- 
tor's favor. 

Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  35,  50  L.  Ed. 
359,  26  Sup.  Ct.  224,  municipal  grant  of  waterworks  franchise  does  not 
impliedly  divest  city  of  right  to  construct  own  waterworks;  Cornell  v. 
Coyne,  192  U.  S.  432,  48  L.  Ed.  510,  24  Sup.  Ct.  386,'  construing  act  and 
holding  "filled  cheese"  manufactured  for  export  not  relieved  from  ordi- 
nary manufacturing  tax ;  Swan  &  French  Co.  v.  United  States,  190  U.  S. 
147,  47  L.  Ed.  986,  23  Sup.  Ct.  704,  resolving  doubt  in  favor  of  govern- 
ment and  holding  lubricating  oils  placed  upon  foreign  vessels,  to  be 
consumed  thereon,  not  exportation  entitling  sellers  to  drawbacks; 
Coosaw  Min.  Co.  v.  South  Carolina,  144  U.  S.  562,  36  L.  Ed.  542,  12 
Sup.  Ct.  691,  holding  only  what  is  granted  clearly  and  explicitly  passes 
by  legislative  grant;  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  893, 
upholding  condition  in  railroad  land  grant  that  lands  should  be  sold 
only  to  actual  settlers  with  limitations  as  to  quantity  and  price;  United 
States  V.  Conrad  Inv.  Co.,  156  Fed.  132,  act  of  Secretary  of  the  Interior 
in  approving  map  of  location  of  irrigation  canal  does  not  confer  any 
right  to  waters  necessary  for  Indian  reservation;  Story  v.  Woolverton, 
31  Mont.  354,  78  Pac.  590,  under  act  of  1891,  granting  Montana  section 
of  former  military  reservation  to  be  selected  so  as  to  include  buildings 
and  improvements  thereon,  right  to  use  of  water  from  stream  by  means 
of  ditch  across  other  lands  did  not  pass. 

Bridge  across  the  Missouri  at  Kansas  City,  being,  wlien  propeily  meas- 
ured, less  than  the  one  hundred  and  sixty  feet  between  spans,  authorized  by 
act  of  1866,  is  unlawful. 

Approved  in  Pennsylvania  Ry.  Co.  v.  Baltimore  etc.  Ry.  Co.,  37  Fed. 
130,  holding  congressional  sanction  does  not  render  bridge  legal  struc- 
ture, unless  built  in  conformity  with  act;  Assante  v.  Charleston  Bridge 
Co.,  41  Fed.  366,  holding  bridge  not  built  perpendicularly  across  channel 
must  leave  clear  of  required  width  as  so  built;  Kentucky  y.  Louisville 
Bridge  Co.,  42  Fed.  245,  but  holding  approach  no  part  of  bridge;  Tex- 
arkana  etc.  Ry.  Co.  v.  Parsons,  74  Fed.  411,  20  C.  C.  A.  481,  where 
draw  was  one  hundred  and  twenty-five  instead  of  one  hundred  and  thirty 
feet  wide  in  clear. 

Distinguished  in  Gildersleeve  v.  New  York  etc.  R.  Co.,  82  Fed.  766, 
holding  projection  of  riprap  foundation  below  low-water  line  did  not 
render  bridge  illegal. 

Instruction  that  bridge  liable  to  damaged  vessel  if  not  built  as  Con- 
gress directed  not  a  Federal  question. 
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Approved  in  Hamburg-American  S.  S.  Co.  v.  Lennan,  194  U.  S.  628, 
48  L.  Ed.  1157,  24  Sup.  Ct.  857,  foUowing  rule. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  572. 

125  17.  8.  273-309,  31  K  Ed.  747,  8  Sup.  Ct.  850,  UNITED  STATES  V.  SAK 
JACINTO  TIN  CO. 

United  States  may  sue  in  any  competent  court  to  cancel  land  patent  for 
fzand. 

Approved  in  Luria  v.  United  States,  231  U.  S.  28,  58  L.  Ed.  107,  34 
Sup.  Ct.  10,  proceeding  to  cancel  naturalization  certificate  procured  by 
fraud  is  suit  in  equity;  Johannessen  v.  United  States,  225  U.  S.  239, 
66  L.  Ed.  1070,  32  Sup.  Ct.  613,  sustaining  decree  canceling  naturaliza- 
tion certificate  procured  by  fraud;  McCaskill  Co.  v.  United  States,  216 
U.  S.  508,  64  L.  Ed.  594,  30  Sup.  Ct.  386,  canceling  patent  because  of 
false  testimon]^  of  homestead  entryman;  Oregon  etc.  B.  B.  v.  United 
States,  189  U.  S.  104,  47  L.  Ed.  728,  23  Sup.  Ct.  616,  holding  in  suit  to 
reconvey  lands  patented  to  railroad,  railroad  not  acquiring  any  rights 
to  land  within  indemnity  limits  before  proper  approval  and  selection; 
United  States  v.  Rea-Read  Mill  ft  Elevator  Co.,  171  Fed.  510,  512,  sus- 
taining suit  by  government  to  cancel  for  fraud  deeds  to  town  lots 
belonging  to  Creek  Nation;  United  States  v.  Laam,  149  Fed.  583,  up- 
holding right  of  government  to  sue  to  cancel  patent  issued  by  mistake 
under  homestead  law  to  tract  previously  selected  by  State  as  indemnity 
school  land;  United  States  v.  Chicago  etc.  B.  Co.,  116  Fed.  972,  54 
C.  C.  A.  545,  taking  into  consideration  real  equities  between  parties. 
United  States  suing  to  cancel  patent  wrongfully  conveyed,  to  convey 
to  one  equitably  entitled  thereto;  State  v.  Zachritz,  166  Mo.  314,  65 
S.  W.  1000,  upholding  State's  right  to  restrain  jockey  club  from  exer- 
cising privilege  of  book-making  under  licenses  fraudulently  obtained 
regardless  of  pecuniary  interest;  United  States  v.  Wallamet  Yal.  etc. 
B.  Co.,  44  Fed.  240  (affirming  14  Sawy.  488,  42  Fed.  358),  following 
rule;  In  re  Debs,  158  U.  S.  584,  39  L.  Ed.  1102, 15  Sup.  Ct.  906,  uphold- 
ing power  of  United  States  to  remove  obstruction  to  interstate  com- 
merce by  suit;  United  States  v.  World's  Columbian  Exposition,  56 .Fed. 
640,  holding  United  States  may  maintain  bill  to  secure  enforcement  of 
public  duty. 

Distinguished  in  Burke  v.  Southern  Pacific  B.  B.  Co.,  234  U.  S.  675, 
58  L.  Ed.  1542,  34  Sup.  Ct.  907,  patent  issued  under  railway  la.nd  grant 
of  1866,  which  expressly  excludes  mineral  land,  is  conclusive  upon  col« 
lateral  attack  that  land  is  agricultural;  United  States  v.  Hyde,  174  Fed. 
180,  refusing  to  cancel  patent  for  lieu  lands  on  ground  that  base  lands 
in  forest  reservation  had  been  obtained  from  State  by  fraud;  United 
XIV— 11 
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9  Mont.  79,  22  Pac.  498,  holding  proof  that  land  was  deemed  valnable  for 
minerals  sufficient  in  action  to  cancel  mineral  patent. 

Decree  of  certainty  necessary  to  establish  fraud  in  oivil  action. 
Note,  33  L.  B.  A.  (N.  S.)  838. 

The  attorney  general  has  no  power  except  what  the  Ooimtitiition  and 
the  laws  confer. 

Approved  in  State  v.  Millis,  61  Or.  260,  119  Pac.  765,  creation  of 
office  of  attorney  general  did  not  deprive  prosecuting  attorneys  of  right 
to  bring  actions  in  nature  of  quo  warranto. 

Miscellaneous.  Cited  in  People  v.  District  Court,  37  Colo.  463,  13 
L.  B.  A.  (N.  S.)  768,  86  Pac.  93,  to  i>oint  that  our  institutions  are 
founded  upon  law. 

126  U.  8.  309-886,  31  L.  Ed.  721,  8  8np.  Ot.  907,  CLEMENT  V.  PAOKEB. 

Exception  to  rejection  of  land  patents  is  unayalling,  if  record  does 
not  contain  copies  of  them. 

Approved  in  Ladd  v.  Missouri  Coal  etc.  Co.,  66  Fed.  882,  holding 
bill  of  exceptions  must  state  what  rejected  evidence  was  intended  to 
prove. 

English  rule,  rejecting  declarations  of  deceased  as  to  private  bound- 
aries, prevails  here. 

Approved  in  Ayers  v.  Watson,  137  U.  S.  596,  34  L.  Ed.  809, 11  Sup.  Ct. 
206,  holding  memorandum  of  public  surveyor  in  Texas  admissible;  Wil- 
lison  V.  Ringwood,  190  Fed.  551,  111  C.  C.  A.  401,  rejecting  declaration 
of  person  still  living  that  he  locked  mining  claim  for  another  and  set 
boundary  stakes;  Disharoon  v.  Waters,  114  Md.  462,  80  Atl.  48,  error 
to  reject  evidence  as  to  what  was  recognized  by  community  generally  as 
State  boundary ;  Peters  v.  Tilghman ;,  111  Md.  239,  73  Atl.  731,  admitting 
evidence  of  general  reputation  and  understanding  as  to  boundary. 

Distinguished  in  Kentucky  Coal  &  Timber  Dev.  Co.  v.  Kentucky  Union 
Co.,  214  Fed.  612,  613|  admitting  declaration  of  deceased  surveyor  made 
in  course  of  his  official  duty,  as  shown  by  his  record  of  subsequent 
surveys. 

Declarations  of  person  since  deceased,  when  admissible  against 
third  persons.    Note,  94  Am.  St.  Bep.  682. 

Admissibility  of  declaration  of  deceased  surveyor  as  to  boundary. 
Note,  15  Ann.  Gas.  875. 

Supreme  Court  follows  State  rules  as  to  ownership  of  land  therein. 
Approved  in  Belding  y.  Hebard,  103  Fed.  544,  43  C.  C.  A.  296,  admit- 
ting in  evidence,  under  Tennessee  decisions,  declarations  of  deceased 
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persons  as  to  their  understanding  of  location  of  boundary  line  between 
North  Carolina  and  Tennessee;  Comstock  v.  Tracey,  46  Fed.  170,  hold- 
ing State  decisions  establishing  rales  of  property,  binding  on  Federal 
eonrts. 

State  decisions  on  evidence  as  binding  on  Federal  courts.  Note, 
16  AnxL  Gas.  668. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  417. 

Pennsylvania  rule  as  to  boundaries  and  sorveys  of  block,  etc.,  stated. 

Approved  in  Douglas  Land  Co.  v.  T.  W.  Thayer  Co.,  107  Va.  298,  58 
S.  £.  1104,  admitting  entry  where  there  was  evidence  to  prove  that  its 
lines  and  comers  were  identical  with  calls  of  patent. 

Distinguished  in  McClure  v.  Glady  Fork  Lumber  Co.,  183  Fed.  79,  81, 
105  C.  C.  A.  368,  purchaser  of  tract  described  by  ascertainable  bound- 
aries is  not  entitled  to  enlargement  of  boundaries  at  expense  of  adjoin- 
ing owners. 

After  twenty-one  years,  warrant  is  paresomed  located  as  returned;  but 
ibis  is  rebuttable. 

Approved  in  Washington  Rock.  Co.  v.  Young,  29  Utah,  120,  110  Am. 
St.  Rep.  666,  80  Pac.  386,  on  resurvey  to  establish  lost  boundary,  original 
comers  established  by  government  surveyors  are  conclusive,  regardless 
of  correctness  of  their  location. 

Distinguished  in  Schraeder  Min.  Co.  v.  Packer,  129  U.  S.  697,  32  L.  Ed. 
763,  9  Sup.  Ct.  388,  holding,  after  survey  of  Pennsylvania  public  land 
has  been  retained  over  twenty-one  years,  it  is  conclusively  presumed 
legral. 

125  U.  8.  337>3S8,  31  K  Ed.  763,  8  Sup.  Ot  732,  HABTRANFT  v.  8HEP- 
PABD. 

Silk  or  cotton  auilts,  cblefly  of  eiderdown,  are  dutiable  as  unenumer- 
ated  manufactures. 

Approved  in  Dieckerhoff,  Raffloer  ft  Co.  v.  United  States,  161  Fed. 
957,  needlecases  in  which  steel  needles  are  chief  value  are  dutiable  as 
unenumerated  manufactured  articles;  Hague  v.  United  States,  73  Fed. 
812,  holding  cords  of  cotton  and  rubber  dutiable  as  cords,  under  act 
of  1894;  Legg  v.  Hedden,  37  Fed.  863,  arguendo. 

Distinguished  in  Dodge  v.  United  States,  130  Fed.  626,  orange  flower 
water  and  rose  water  are  dutiable  under  Tariff  Act  1883,  sched.  A. 
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125  U.  S.  S39-345,  31  !■.  Ed.  769,  8  Sup.  Ot  029,  MISSOUBI  EX  BELl 
WAI.KEE  y.  WALKEB. 

Power  coupled  witli' interest  la  irrevocable  only  if  interest  in  thing" 
itself. 

Approved  in  Crowe  v.  Trickey,  204  U.  S.  240,  51  L.  Ed.  461,  27  Sup.  Ct. 
275,  authority  of  broker  to  sell  mining  property  terminated  by  death 
of  owner;  Jacksonville  Term.  Co.  v.  Smith,  67  Fla.  16,  64  South.  356, 
power  is  revocable  where  interest  of  agent  was  to  accrue  by  exercise  of 
the  power;  Wilmington  v.  Bryan,  141  N.  C.  671,  54  S.  E.  545,  employ- 
ment by  city  of  counsel  to  collect  arrearages  of  taxes  was  terminable 
at  will;  State  v.  McCafferty,  25  Okl.  10,  L.  E.  A,  1915A,  639,  105  Pac. 
994,  contract  with  county  commissioners  to  assist  in  discovery  of  prop- 
erty not  listed  for  taxation  may  be  nullified  by  repeal  of  statute;  Ball 
V.  Halsell,  161  U.  S.  82,  40  L.  Ed.  625, 16  Sup.  Ct.  556,  holding  unexecuted 
unilateral  agreement  voidable  by  either  party;  Johnson  Railroad  Signal 
Co.  V.  Union  Switch  &  Signal  Co.,  59  Fed.  22,  holding  power  to  use  pat- 
ent and  sell  same  revocable;  Kolb  v.  Land  Co.,  74  Miss.  571,  21  South. 
234,  holding  unilateral  agreement  appointing  agent  to  sell  land  revocable. 

Distinguished  in  dissenting  opinion  in  Wilmington  v.  Bryan,  141  N.  C. 
680,  54  S.  E.  548,  majority  holding  employment  by  city  of  counsel  to 
collect  arrearages  of  taxes  was  terminable  at  will. 

Effect  of  agent's  right  to  fee  to  prevent  revocation  of  ageney. 
Note,  L.  R.  A.  1915A,  640. 

126  U.  8.  345-861,  31  I..  Ed.  763,  8  Snp.  Ot.  921,  8FENGEB  V.  MEBCHAKT. 

Decision  against  contention  that  statute  deprives  of  property  without 
due  process  presents  Federal  question. 

Approved  in  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  183,  holding 
contention  that  State  tax  was  unlawful  deprivation  of  property  Federal 
question ;  Walston  v.  Nevin,  128  U.  S.  583,  82  L.  Ed.  546,  9  Sup.  Ct.  193, 
and  Mayor  etc.  of  Baltimore  v.  Ulman,  79  Md.  476,  30  Atl.  44,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  coujH; 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
83,  35. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  473. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576. 

Supreme  Court  cannot  review  State  decisions  based  on  construction  of 
State  Constitution. 

Approved  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  340,  45 
L.  Ed.  888,  21  Sup.  Ct.  631,  sustaining  resolution  of  Kansas  City  council 
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assessing  cost  of  street  paving  upon  abutting  owners — question  one  of 
l^slative  expediency;  dissenting  opinion  in  Carleton  v,  Rugg,  149 
Mass.  562,  6  L.  R.  A.  198,  22  N.  E.  59,  arguendo. 

Legislatnre  may  impose  wbole  or  part  of  tax  on  property  to  be  benefited 
by  Improvements. 

Approved  in  Wagner  v.  Leser,  239  U.  S.  ,218,  60  L.  Ed.  287,  36  Sup. 
Ct.  69,  legislature  may  assess  land  for  paving  on  front-foot  basis  with- 
out notice  or  hearing;  Houck  v.  Little  River  Drainage  Dist.,  239  U.  S. 
262,  60  L.  Ed.  273,  274,  36  Sup.  Ct.  60,  legislature  may  impose  tax  of 
uniform  sum  per  acre  on  land  in  drainage  district  for  preliminary  ex- 
penses; Louisville  etc.  R.  R.  Co.  v.  Barber  Asphalt  Pav.  Co.,  197  U.  S. 
432,  434,  49  L.  Ed.  821,  25  Sup.  Ct.  466,  fact  that  only  use  made  of  lot 
abutting  on  street  improvement  is  for  railway  right  of  way  does  not 
make  invalid  assessment  made  under  area  rule;  McCrary  v.  United 
States,  195  U.  S.  58,  49  L.  Ed.  96,  24  Sup.  Ct.  769,  upholding  act  impos- 
ing tax  on  artificially  colored  oleomai^arine ;  Chadwick  v.  Kelley,  187 
U.  S.  543,  47  L.  Ed.  294,  23  Sup.  Ct.  177,  refusing  to  declare  State  stat- 
ute, making  cost  of  paving  street  assessable  tpon  abutting  properties, 
unconstitutional;  Shibley  v.  Ft.  Smith  &  Van  Buren  District,  96  Ark. 
419,  132  S.  W.  448,  upholding  statute  creating  improvement  district  for 
construction  of  bridge;  St.  Louis  etc.  Ry.  Co.  v.  Board  of  Directors  of 
Red  River  Levee  District,  81  Ark.  565,  99  S.  W.  844,  upholding  statute 
creating  levee  district;  Harton  v.  Town  of  Avondale,  147  Ala.  465,  41 
South.  937,  upholding  statute  assessing  cost  of  street  improvements 
against  abutting  property ;  Phipps  v.  Denver,  57  Colo.  214,  140  Pac.  800, 
upholding  statute  providing  that  assessment  for  opening  of  alley  shall 
be  paid  by  owners  of  abutting  property;  Washington  Ry.  etc.  Co.  v. 
Newman,  41  App.  D.  C.  446,  Congress  may  assess  cost  of  opening  street 
upon  property  benefited ;  Macf arland  v.  Umhau,  34  App.  D.  C.  116,  117, 
sustaining  statute  assessing  one-half  cost  of  widening  street  upon  abut- 
ting lands;  District  of  Columbia  v.  Armes,  8  App.  D.  C.  428,,  statute 
must  fix  assessment  district;  Cummins  v.  Pence,  174  Ind.  119,  91  N.  E. 
531,  legislature  may  impose  tax  upon  townships  to  construct  or  repair 
post  roads;  State  v.  Board  of  Commrs.  of  Marion  County,  170  Ind.  609, 
610,  85  N.  E.  518,  upholding  statute  providing  for  taxing  districts  for 
highway  purposes;  Edwards  v.  Cooper,  168  Ind.  66,  76,  79  N.  E.  1051, 
1054,  l^slature  may  provide  for  formation  of  drainage  districts  without 
hearing  as  to  necessity  of  same ;  Voris  v.  Pittsburg  Plate  Glass  Co.,  163 
Ind.  608,  70  N.  E.  253,  upholding  Barrett  law  imposing  oost  of  street 
improvements  on  back-lying  lands;  Indianapolis  v.  Holt,  155  Ind.  241, 
57  N.  E.  972,  upholding  front-foot  rule  as  to  assessment  for  street  im- 
provements as  prima  facie  correct;  Hackworth  v.  Ottumwa,  114  Iowa, 
471,  87  N.  W«  426,  upholding  act  assessing  cost  of  street  improvement 
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against  abutting  property  according  to  front-foot  rule ;  Barfield  v.  Glea- 
son,  111  Ky.  617,  63  S.  W.  969,  upholding  statute,  charging  entire  cost 
of  street  improvements  upon  abutting  owners  according  to  area,  al- 
though preliminary  hearing  not  provided  for;  Shreveport  v.  Kansas 
City  etc.  Ry.  Co.,  125  La.  586,  51  South.  652,  city  authorities  might  com- 
pel railroad  company  to  raise  its  tracks  so  as  to  conform  with  paving 
of  streets;  Lyon  v.  Mayor  etc.  of  Town  of  Hyattsville,  125  Md.  312,  93 
Atl.  922,  cost  of  sewer  may  be  assessed  on  abutting  property  according 
to  frontage;  Bassett  v.  Mayor  etc.  of  Ocean  City,  118  Md.  120,  121,  84 
Atl.  264,  265,  cost  of  sidewalk  may  be  assessed  in  whole  or  in  part  upon 
abutting  property ;  McGhee  v.  Walsh,  249  Mo.  284,  292,  155  S.  W.  449, 
452,  action  of  common  council  in  establishing  sewer  districts  is  conclusive 
against  collateral  attack;  In  re  Little  River  Drainage  District,  236  Mo. 
109,  110,  139  S.  W.  333,  334,  statute  need  not  provide  for  notice  to  land 
owners  of  proposed  formation  of  drainage  district;  Pruin-Bambrick 
Const.  Co.  V.  St.  Louis  Shovel  Co.,  211  Mo.  532,  111  S.  W.  88,  upholding 
charter  provision  for  special  assessment  districts  to  defray  cost  of 
street  improvements;  Heman  Const.  Co.  v.  Wabash  R.  Co.,  206  Mo.  179, 
121  Am.  St.  Rep.  649,  12  Ann.  Gas.  630,  12  L.  B.  A.  (N.  S.)  112,  104 
S.  W.  69,  assessment  for  street  improvement  may  be  imposed  on  rail- 
road right  of  way  abutting  on  streets;  Meier  v.  St.  Louis,  180  Mo.  408, 

79  S.  W.  957,  upholding  St.  Louis  Amended  Charter,  art.  VI,  §  14,  pro- 
viding for  levy  of  special  assessments  for  street  improvements;  Barber 
Asphalt  Pav.  Co.  v.  French,  158  Mo.  544,  546,  553,  58  S.  W.  937,  938, 
940,  upholding  assessment  of  cost  of  paving  upon  lots  fronting  upon 
street  according  to  frontage,  regardless  of  special  benefits;  Heman  v. 
Allen,  156  Mo.  550,  57  S.  W.  563,  upholding  power  of  municipal  corpo- 
ration to  impose  the  whole  or  any  part  of  cost  of  constructing  sewer 
against  adjoining  property  without  notice  or  opportunity  to  owners  to 
contest  existence  of  benefits  derived ;  Trainor  v.  Maverick  Loan  etc.  Co., 

80  Neb.  627,  114  N.  W.  933,  state  may  provide  for  sale  of  property  for 
delinquent  taxes  without  court  proceedings;  Lincoln  St.  R.  R.  Co.  v. 
Lincoln,  61  Neb.  138,  84  N.  W.  811,  holding  city  authorized  under  legis- 
lative act  to  pave  streets  occupied  by  railroad  tracks  and  charge  same 
by  special  assessment  against  railroad  property;  State  v.  Maine  etc. 
R.  R.  Co.,  77  N.  H.  428,  92  Atl.  839,  legislature  may  fix  railroad  rates 
without  giving  carriers  an  opportunity  to  be  heard;  Nehasane  Park 
Assn.  V.  Lloyd,  167  N.  Y.  439,  60  N.  E.  744,  not  deciding  whether  stat- 
ute creating  special  tax  district  and  assessing  all  lands  therein  at  cer- 
tain rate,  regardless  of  benefits  derived,  constitutional,  commissioners 
without  authority  to  act;  Justice  v.  City  of  Asheville,  161  N.  C.  72,  76 
S.  E.  827,  legislature  may  provide  for  taxing  district  for  sewer  pur- 
poses; Ellison  V.  City  of  Lamoure,  30  N.  D.  49,  151  N.  W.  989,  city 
council  may  establish  taxing  district  for  sewer  purposes;  Webster  v. 
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City  of  Fargo,  9  N.  D.  210,  82  N.  W.  733,  upholding  legislative  enact- 
ment charging  entire  cost  of  street  pavement  against  abutting  property 
in  proportion  to  frontage,  legislature  not,  limited  to  actual  increase  in 
value;  Rogers  v.  City  of  Salem,  61  Or.  333,  122  Pac.  312,  city  council 
may  determine  taxing  district  for  sewer  system  and  adopt  plans  and 
specifications  therfefor  without  notice  to  taxpayers;  St.  Benedict's 
Abbey  v.  Marion  County,  50  Or.  417,  93  Pac.  234,  upholding  statute  fix- 
ing limits  of  taxing  district  for  construction  of  roads;  King  v.  Port- 
land, 38  Or.  415,  63  Pac.  5,  upholding  legislature's  power  to  determine 
without  notice  amount  of  money  to  be  raised  for  public  purpose  and 
the  district  taxable  for  amount  thereof;  Nottage  v.  Portland,  35  Or.  554, 
76  Am.  St.  Rep.  519,  58  Pac.  886,  denying  property  owner's  right  to  be 
heard  upon  amount  of  tax  to  be  raised  on  land  among  which  to  be  ap- 
portioned; Blais  V.  Franklin,  31  R.  I.  131,  132,  77  Atl.  187,  legislature 
may  provifde  for  appointment  of  commission  to  erect  bridge  between 
two  towns  without  giving  towns  hearing  on  question  of  necessity 
of  bridge ;  Arnold  v.  Eaioxville,  115  Tenn.  214,  90  S.  W.  473,  upholding 
Acts  1905,  p.  585,  authorizing  special  assessments  for  improvements  oti 
abutting  property  benefited;  In  re  Eighth  Ave.  Northwest  in  City  of 
Seattle,  77  Wash.  575,  138  Pac.  12,  city  may  establish  assessment  dis- 
trict for  street  extension;  Walston  v.  Nevin,  128  U.  S.  582,  32  L.  Ed. 
546.  9  Sup.  Ct.  193,  Lent  v.  Tillson,  140  U.  S.  328^  35  L.  Ed.  425,  11  Sup. 
Ct.  830,  and  Paulsen  v.  Portland,  149  U.  S.  40,  37  L.  Ed.  641,  13  Sup. 
Ct.  753,  all  reaffirming  rule ;  Budd  v.  New  York,  143  U.  S.  546,  36  L.  Ed. 
256,  12  Sup.  Ct.  477,  upholding  act  providing  maximum  charge  for  ele- 
vating, etc.,  grain;  Bauman  v.  Ross,  167  U.  S.  589,  42  L.  Ed.  288,  17 
Sup.  Ct.  982,  holding  Congress  may  direct  half  compensation  assessed 
to  be  charged  on  District  of  Columbia  and  half  on  benefited  lands; 
Williams  v.  Eggleston,  170  U.  S.  311,  42  L.  Ed.  1050,  18  Sup.  Ct.  620, 
holding  legislature  may  create  new  taxing  district  and  determine  what 
property  is  thereby  benefited;  English  v.  Wilmington,  2  Marv.  (Del.)  92, 
93,  94,  37  Atl.  163,  164,  upholding  act  providing  for  sewer  assessment 
on  adjoining  property  proportionate  to  area  and  depth;  Van  Deventer 
v.  Long  Island  City,  139  N.  Y.  136,  34  N.  E.  774,  holding  omission  of 
taxable  property  from  assessment  does  not  invalidate  same;  North 
Dakota  v.  Brass,  2  N.  D.  502,  52  N.  W.  415,  upholding  l^slative  author- 
ity to  fix  charges  for  public  warehouses;  Rolph  v.  Fargo,  7  N.  D.  650, 
665,  669,  42  L.  R.  A.  650,  656,  657,  76  N,  W.  244,  249,  251,  holding  l^s- 
lature  may  direct  that  whole  expense  of  paving  be  assessed  a^inst 
abutting  property  proportionate  to  frontage;  Wilson  v.  Salem,  24  Or. 
508,  34  Pac.  11,  and  Nottage  v.  Portland,  35  Or.  554,  58  Pac.  886,  deny- 
ing constitutional  right  to  be  heard  as  to  amount  of  tax  necessary  or 
districts  to  be  benefited;  Frederick  v.  Seattle,  13  Wash.  434,  43  Pac.  366, 
holding  legislature,  in  providing  for  reassessment,  may  dispense  with 
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jurisdictional  requirement  of  former  assessment;  Hennessy  v.  Douglas 
Co.,  99  Wis.  153,  74  N.  W.  991,  holding  limitation  of  assessment  to  adja- 
cent property  does  not  invalidate  it;  dissenting  opinion  in  Daly  v. 
Morgan,  69  Md.  493,  1  L.  B.  A.  767, 16  Atl.  301,  holding  legislature  may 
extend  city's  limits  without  consent  of  inhabitants  of  annexed  territory. 
Distinguished  in  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  175,  41 
L.  Ed.  394, 17  Sup.  Ct.  69,  holding,  unless  legislatures  decides  question  of 
benefits,  land  owner  has  right  to  hearing  thereon;  Norwood  v.  Baker, 
172  U.  S.  295,  43  L.  Ed.  453,  19  Sup.  Ct.  197  (see  dissenting  opinion'  in 
172  U.  S.  298,  48  L.  Ed.  454,  19  Sup.  Ct.  198),  where  abutting  property 
was  assessed  for  whole  cost  of  road,  irrespective  of  benefits;  Scott  v. 
Toledo,  36  Fed.  398, 1  L.  B.  A.  696,  where  appropriating  act  did  not  pro- 
vide for  compensation;  Ulman  v.  Mayor  etc.  of  Baltimore,  72  Md.  592, 
593,  11  L.  B.  A.  226,  227,  20  Atl.  142  (but  see  dissenting  opinion  in  72 
Md.  597,  599,  11  L.  B.  A.  228,  21  Atl.  709,  710),  holding  city  council  can- 
not assess  for  improvement  without  notice;  Cromwell  v.  MacLean,  123 
N.  T.  491,  25  N.  E.  935,  holding  legislature  cannot  validate  sale  for 
taxes  under  invalid  assessment;  In  re  Trustees  of  Union  College,  129 
N.  Y.  313,  29  N.  E.  462,  holding  legislature  cannot  provide  for  appor- 
tionment of  tax  among  persons  assessed,  without  notice;  Martin  v. 
Tyler,  4  N.  D.  304,  25  L.  B.  A.  848,  60  N.  W.  401,  doubting  whether 
legislature  can  charge  property  with  special  assessments  in  excess  of 
actual  benefits  received ;  Van  Lear  v.  Eisele,  126  Fed.  826,  upholding  power 
of  Congress  to  regulate  use  of  '^ Arkansas  Hot  Springs,"  holding,  how- 
ever, rules  made  by  Secretary  of  Interior,  limiting  use  to  patients  of 
registered  physicians,  unreasonable  and  void;  Brooks  v.  City  of  Oak- 
land, 160  Cal.  428,  117  Pac.  434,  where  legislature  delegates  power  to 
form  local  improvement  districts, to  city  council,  it  must  provide  hear- 
ing for  property  owner  on  question  whether  his  land  shall  be  included 
therein;  Adams  v.  Shelbyville,  154  Ind.  471,  77  Am.  St,  Bep.  488,  57 
N.  E.  116,  holding  imposition  of  assessments  for  local  improvements, 
irrespective  of  accruing  benefits,  violating  Federal  Constitution ;  State  v. 
Robert  P.  Lewis  Co.,  82  Minn.  403,  86  N.  W.  612,  declaring  statute  in- 
valid, assessing  upon  each  and  every  lot  in  St.  Paul  in  front  of  which 
water-pipes  are  laid  an  annual  tax  per  foot  of  frontage;  City  of  Ashe- 
ville  V.  Wachovia  Loan  &  Trust  Co.,  143  N.  C.  369,  55  S.  E.  804,  holding 
void  charter  provision  authorizing  mayor  to  determine  who  should  be 
taxed  for  widening  street ;  In  re  Meggett,  105  Wis.  296,  81  N.  W.  421, 
sustaining  imprisonment  for  contempt  for  wrongfully  diverting  money 
after  sequestration  thereof  by  court,  prisoner  having  had  opportunity 
to  be  heard ;  dissenting  opinion  in  Corrigan  v.  Kansas  City,  211  Mo.  650, 
111  S.  W.  125,  majority  upholding  ordinance  levying  special  assessment 
for  park  purposes* 
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Limited  in  Baltimore  City  v.  Stewart,  92  Md.  645,  48  Atl.  167,  sus- 
taining front-foot  rule  of  apportioning  cost  of  paving  upon  abutting 
owners  where  such  owners  notified;  People  v.  Pitt,  169  N.  Y.  629,  62 
N.  E.  665,  upholding  legislature's  power  to  distribute  cost  upon  prop- 
erty fronting  street  according  to  frontage;  burden  less  than  actual  cost 
of  improvement. 

Validity  of  special  assessment  levied  by  front-foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Gas.  1913A,  655,  657. 

Assessments    for    improvements    by    front-foot    rule.    Note,    28 
L.  R.  A.  (N.  S.)  1201. 

Iieglslatiire's  determination  that  lands  wUl  "be  benefited  by  improT»- 
mentB  is  concliuiye. 

Approved  in  Hibben  v.  Smith,  191  U.  S.  323,  48  L.  Ed.  200,  24  Sup. 
Ct.  88,  holding  decision  of  board  of  trustees  as  to  amount  of  benefits 
arising  from  improvement,  final  hearing  presumed;  French  v.  Barber 
Asphalt  Paving  Co.,  181  U.  S.  341,  45  L.  Ed.  888,  21  Sup.  Ct.  631  (affirm- 
ing Barber  Asphalt  Pav.  Co.  v.  French,  158  Mo.  554,  58  S.  W.  941), 
holding  question  of  assessment  of  entire  cost  of  paving  streets  upon 
abutting  owners  one  of  legislative  expediency ;  Lewis  Pub.  Co.  v.  Wyman, 
152  Fed.  798,  courts  cannot  review  decision  of  postmaster-general  as 
to  number  of  copies  of  periodical  which  may  be  sent  through  the  mails 
as  second-class  matter;  St.  Louis  etc.  Ry.  Co.  v.  Grayson,  72  Ark.  126, 
78  S.  W.  779,  upholding  Acts  1901,  p.  27,  establishing  drainage  district; 
Duncan  v.  Ramish,  142  Cal.  691,  76  Pac.  663,  holding  city  council's  de- 
cision as  to  benefits  final,  property  owners  having  right  to  appear  and 
contest  such  determination;  District  of  Columbia  v.  Burgdorf,  6  App. 
D.  C.  479,  481,  refusing  to  review  rate  of  taxation  imposed  by  legis- 
lature upon  adjoining  property  for  water-mains  and  fire-plugs;  Pitts- 
burgh etc.  Ry.  Co.  v.  Hartford  City,  170  Ind.  683,  20  L.  R.  A.  (N.  S.) 
461,  85  N.  E.  363,  as  exercise  of  legislative  power  city  ordinance  stands 
on  same  general  footing  as  act  of  legislature;  Carson  v.  Brockton,  175 
Mass.  245,  56  N.  E.  2,  upholding  municipal  ordinance,  under  legislative 
authority,  fixing  rates  for  discharge  of  sewerage  into  sewer;  Voight  v. 
Detroit,  123  Mich.  653,  82  N.  W.  255,  denying  law  unconstitutional,  fail- 
ing to  provide  for  notice  to  property  owners  affected  of  time  and  place 
of  hearing,  establishing  assessment  district  and  fixing  total  assessment; 
State  V.  Robert  P.  Lewis  Co.,  82  Minn.  400,  85  N.  W.  211,  holding  stat- 
ute assessing  lots  in  front  of  which  water-pipes  are  laid,  at  annual 
tax  per  foot  of  frontage  is  invalid ;  State  v.  Pillsbury,  82  Minn.  370,  85 
N.  W.  177,  holding  notice  to  property  owners  by  publication  of  record 
of  proceedings  relating  to  improvements  sufficient;  Meier  v.  St.  Louis, 
180  Mo.  409,  79  S.  W.  957,  upholding  St.  Louis  Amended  Charter,  art. 
VI,  §  14,  providing  for  levy  of  special  assessments  for  street  improve- 
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'  jnents ;  In  re  Opinion  of  the.  Justices,  34  R.  I.  200,  201,  83  Atl.  7,  up- 
holding statute  prpviding  for  commission  to  determine  contribution  of 
each  city  and  town  to  Metropolitan  park  district;  Bailey  v.  Mayor  etc. 
of  City  of  Sioux  Falls,  28  S.  D.  130,  132  N.  W.  708,  quaere,  whether 
legislature  could  as'sess  same  property  for  cost  of  more  than  one  main 
sewer;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  654,  108  N.  W,  585,  since 
Laws  1903,  p.  491,  relating  to  taxation,  fixes  date  for  meeting  of  ad- 
ministrative board,  no  notice  to  individuals  is  necessary;  Bauman  v. 
Ross,  167  U.  S.  590,  42  L.  Ed.  288,  17  Sup.  Ct.  982,  Speer  v.  Mayor,  85 
Ga.  61,  11  S.  E.  806,  St.  Louis  v.  Ranken,  96  Mo.  506,  9  S.  W.  914,  and 
Rolph  V.  Fargo,  7  N.  D.  668,  42  L.  R.  A.  657,  76  N.  W.  251,  all  following 
rule;  Parsons  v.  District  of  Columbia,  170  U.  S.  54,  42  L,  Ed.  947,  18 
Sup.  Ct.  524,  holding  Congress'  enactment  that  water-main  assessments 
be  levied  on  abutting  owners  conclusive  of  benefit;  Meggett  v.  Eau 
Claire,  81  Wis.  332,  333,  51  N.  W.  669,  holding  decision  of  city  council 
as  to  what  property  shall  be  assessed  for  sewer  conclusive;  Fallbrook 
Irr.  Dist.  v.  Bradley,  164  U.  S.  170,  41  L.  Ed.  892,  17  Sup.  Ct.  67, 
ai^endo. 

Act  affording  owners  notice  and  opportanlty  to  be  heard  as  to  appor- 
tionment is  valid. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  430,  60 
L.  Ed.  1080,  36  Sup.  Ct.  647,  owners  of  property  sought  to  be  assessed 
in  supplemental  curative  proceeding  are  not  entitled  to  redetermination 
of  assessments  imposed  upon  other  property  in  original  proceedings; 
Turpin  v.  Lemon,  187  U.  S.  58,  47  L.  Ed.  74,  23  Sup.  Ct.  23,  hold- 
ing notice  to  owner  and  opportunity  to  defend  at  some  stage  of  proceed- 
ings essential  to  validity  of  proceedings  for  imposition  of  special  taxes 
for  local  improvements;  Wilson  v.  Standefer,  184  U.  S.  415,  46  L.  Ed. 
619,  22  Sup.  Ct.  390,  following  decision  of  Texas  Supreme  Court  and 
holding  contract  rights  of  defaulting  purchasers  not  impaired  by  subse- 
quent legislation,  opportunity  to  be  heard  on  question  of  payment  same 
in  both  acts ;  Gallup  v.  Schmidt,  183  U.  S.  307,  46  L.  Ed.  213,  22  Sup. 
Ct.  164,  denying  assessment  without  due  process  of  law,  defendant 
actually  appearing,  and  after  demurrer  overruled,  fully  answering  and 
going  to  trial ;  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  337,  45 
L.  Ed.  887,  21  Sup.  Ct.  629,  sustaining  assessment  upon  abutting  owners, 
proceedings  complained  of  orderly  under  scheme  of  local  improvements 
prescribed  by  legislature  and  approved  by  courts;  Michigan  R.  R.  Tax 
Cases,  138  Fed.  238,  upholding  Pub.  Acts  1901,  p.  236,  providing  for 
assessment  of  railroad  property;  Road  Imp.  DisJ.  No.  1  v.  Glover,  86 
Ark.  238,  110  S.  W.  1033,  where  legislature  delegates  power  to  deter- 
mine benefits  to  be  assessed  against  property,  board  so  delegated  must 
give  notice  of  assessments;  District  of  Columbia  v.  Wormley,  15  App. 
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D.  C.  67,  notice  of  reassessment  against  abutting  property  for  sidewalk 
held  sufficient;  AUman  v.  District  of  Columbia,  3  App.  D.  C.  24,  special 
assessment  for  street  improvement  held  invalid  for  want  of  notice  and 
hearing;  Durst  v.  City  of  Des  Moines,  164  Iowa,  93, 145  N.  W.  533,  city 
council  may  determine  value  of  property  benefited  without  notice, 
where  statute  provides  for  notice  of  proceedings  for  assessment;  Ross 
V.  Board  of  Supervisors  of  Wright  County,  128  Iowa,  440,  1  L.  B.  A. 
(K.  S.)  431,  104  N.  W.  511,  upholding  act  relative  to  proceedings  for 
construction  of  drainage  ditches  and  appointment  of  commissioners  to 
classify  lands  and  fix  boundaries  of  district;  Hoertz  v.  Jefferson  South- 
em  Pond  Draining  Co.,  119  Ky.  833,  84  S.  W.  1143,  upholding  Acts 
1857-58,  p.  124,  as  amended,  providing  for  special  assessments  for 
reclamation  of  swamp-lands  after  notice  by  advertisement  and  posting; 
Leser  v.  Wagner,  120  Md.  677,  678,  87  Atl.  1042,  notice  of  special  assess- 
ment for  street  paving  held  sufficient;  People  v.  Purdy,  196  N.  Y,  284, 
89  N.  E.  843,  upholding  statute  enacted  to  cure  invalidity  of  assess- 
ments on  bank  stock  caused  by  want  of  notice  and  hearing;  People  v. 
Common  Council  of  Kingston,  189  N.  Y.  75,  81  N.  E.  560,  where  special 
assessment  is  invalid,  property  benefited  may  be  taxed  under  curative 
act;  Citizens'  Sav.  Bank  v.  Greenburgh,  173  N.  Y.  230,  65  N.  E.  983, 
holding  interested  parties  sufficiently  notified  by  publication  of  notice  of 
time  and  place  appointed  for  hearing  application  to  appoint  commis- 
sioners; Erickson  v.  Cass  County,  11  N.  D.  498,  92  N.  W.  843,  denying 
drainage  law  invalid  on  ground  of  depriving  persons  of  property  with- 
out due  process  of  law,  providing  for  hearing  before  assessments  for 
benefits  become  final;  Kerker  v.  Bocher,  20  Okl.  760,  95  Pac.  994,  notice 
and  hearing  held  to  have  been  sufficiently  provided  for  in  street  assess- 
ment proceedings;  Gray  v.  Stiles,  6  Okl.  543,  49  Pac.  1104,  determining 
power  of  board  of  equalization  to  raise  assessments;  Duniway  v,  Port- 
land, 47  Or.  Ill,  81  Pac.  948,  upholding  reassessment  for  local  improve- 
ments under  Portland  Charter,  §  400 ;  Durkee  v.  City  of  Barre,  81  Vt. 
539,  71  Atl.  821,  notice  of  hearing  on  question  of  assessment  for  street 
improvement  held  sufficient;  dissenting  opinion  in  People  v.  Pitcher,  56 
Colo.  432,  138  Pac.  538,  majority  holding  that  State  tax  commission 
might  raise  county  assessments  without  special  notice;  Palmer  v.  Mc- 
Mahon,  133  U.  S.  669,  33  L.  Ed.  776,  10  Sup.  Ct.  327,  holding  laws  pro- 
viding for  mode  of  confirming  or  contesting  assessment,  with  notice, 
valid;  Paulsen  v.  Portland,  149  U.  S.  41,  87  L.  Ed.  641,  13  Sup.  Ct.  754, 
holding  actual  notice  cured  defect  of  omission  to  provide  for  notice; 
Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  168,  41  L.  Ed.  892,  17  Sup. 
Ct.  66,  upholding  California  irrigation  law  (Laws  Cal.  1887,  p.  29); 
Ulman  v.  Mayor  etc.  of  Baltimore,  165  U.  S.  719,  41  L.  Ed.  1184,  17 
Sup.  Ct.  1001,  following  principal  case;  Merchants'  Bank  v.  Pennsyl- 
vania, 167  U.  S.  467,  42  L.  Ed.  238,  17  Sup.  Ct.  831,  holding  bank  tax 
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statute,  directing  auditor-general  to  hear  stockholders,  provides  "due 
process";  Scott  v.  Toledo,  36  Fed.  401, 1  L.  B.  A.  698,  holding  notice  of 
preliminary  resolution,  not  referring  to  assessment,  insufficient;  Mayor 
etc.  of  Baltimore  v.  Ulman,  79  Md.  480,  481,  482,  483,  30  Atl.  45,  46,  up- 
holding act  of  1892  providing  for  street  assessments ;  Poth  v.  Mayor  etc. 
of  New  York,  151  N.  Y.  20,  45  N.  E.  373,  holding  improvement  having 
been  made  under  invalid  assessment,  legislature  may  provide  reassess- 
ment, on  notice ;  State  v.  Weyerhauser,  68  Minn.  362,  71  N.  W.  267,  up- 
holding provision  for  reassessment  of  property  omitted  or  undervalued 
in  assessment;  Board  of  Directors  of  Alfalfa  &  Irr.  Dist.^.  Collins,  46 
Neb.  423,  64  N.  W.  1090,  holding  requirement  of  notice  satisfied  by 
opportunity  to  be  hear*d  in  court;  People  v.  Turner,  117  N.  Y.  234,  237, 
15  Am.  St.  Rep.  502,  504,  22  N.  E.  1024,  1025,  and  Lamb  v.  Connolly, 
122  N.  Y.  536,  25.  N.  E.  1043,  both  holding  kind  and  mode  of  notice 
within  legislative  discretion;  In  re  Common  Council  of  Amsterdam,  126 
N.  Y.  164,  27  N.  E.  274,  holding  validity  depends  on  fact,  not  on  time 
or  mode  of  notice;  Jones  v.  Tonawanda,  158  N.  Y.  449,  53  N.  E.  283, 
holding  opportunity  to  be  heard  at  some  stage  of  proceedings  all  that  is 
necessary;  Rolph  v.  Fargo,  7  N.  D.  671,  42  L.  R.  A,  658,  76  N.  W.  252, 
upholding  street  assessment  where  owner  had  opportunity  to  contest  ap- 
portionment of  tax;  Wilson  v.  Salem,  24  Or.  509,  34  Pac.  11,  holding 
charter  provision  for  street  assessments  valid,  although  omitting  men- 
tion of  notice,  same  being  implied;  Hennessy  v.  Douglas  Co.,  99  Wis. 
150,  74  N.  W.  990  upholding  sewer  assessment  act;  Richmond  etc.  R. 
Co.  V.  Tranamel,  53  Fed.  200,  and  Nugent  v.  Jackson,  72  Miss.  1057,  18 
South.  497,  arguendo. 

Distinguished  in  Goodrich  v.  Detroit,  184  U.  S.  438,  46  L^  Ed.  63,  22 
Sup.  Ct.  399,  sustaining  statute  requiring  notice  to  owners  of  land  taken 
for  streets,  but  silent  as  to  property  owners  liable  for  assessment; 
Carson  v.  Sewer  Commrs.  of  Brockton,  182  U.  6.  401,  45  L.  Ed.  1154, 
21  Sup.  Ct.  861,  holding  notice  not  required  to  property  owners  of 
charges  fixed  by  ordinance  to  be  paid  for  use  of  common  sewer;  Winona 
etc.  Land  Co.  v.  Minnesota,  159  U.  S.  537,  40  L.  Ed.  251,  16  Sup.  Ct. 
87,  holding  Minnesota  statute  providing  for  assessment  of  property 
omitted  from  tax-rolls  of  preceding  years  invalid  as  to  land  granted 
plaintiff;  Davies  v.  Los  Angeles,  86  Cal.  45,  24  Pac.  774,  holding  notice 
in  proceedings  for  widening  street  may  be  constructive;  Lower  Kings 
River  Reclamation  Dist.  v.  Phillips,  108  Cal.  314,  41  Pac.  337,  holding 
hearing  not  requisite  where  legislature  has  apportioned  tax;  English 
V.  Wilmington,  2  Marv.  (Del.)  97,  37  Atl.  165,  holding  legislature  may, 
without  notice,  fix  amount  per  foot  for  sewer  assessment  of  adjoining 
land;  Ulman  v.  Mayor  etc.  of  Baltimore,  72  Md.  596,  11  L.  R.  A.  227, 

20  Atl.  143  (but  see  dissenting  opinion  in  72  Md.  602,  11  L.  R.  A.  229, 

21  Atl.  711),  holding  assessment  under  ordinance  omitting  provision 
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for  notice  void;  Violett  v.  Alexandria,  92  Va.  573,  58  Am.  St.  Rep.  838, 
31  L..  R.  A.  887,  23  S.  E.  913,  where  law  provided  for  assessment  without 
notice;  Dietz  v.  Neenah,  91  Wis.  428,  64  N.  W.  301,  holding  charter  pro- 
visions for  sewer  assessments  without  notice  unconstitutional;  dissent- 
ing opinion  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  358,  359, 
45  L.  Ed.  896,  21  Sup.  Ct.  638,  court  sustaining  assessment  for  street 
improvement  upon  abutting  owners  without  preliminary  hearing  as  to 
benefits. 

Assessment  Including  interest  on  unpaid  <dd  assessment  and  part  of 
expense  of  levying  is  valid. 

Approved  in  Lombard  v.  West  Chicago  Park  Commrs.,  181  U.  S.  42, 
45  L.  Ed.  787,  21  Sup.  Ct.  511,  holding  upon  special  assessment  being 
declared  void.  United  States  Constitution  not  violated  by  making  new 
special  assessment  to  pay  for  completed  work;  Sudberry  v.  Graves,  83 
Ark.  349,  103  S.  W.  730,  upholding  act  validating  certain  defective 
drainage  assessments;  City  of  Lincoln  y.  Harts,  266  111.  412,  107  N.  £. 
727,  upholding  statute  authorizing  city  council  to  make  new  assessment 
where  public  improvements  had  been  completed  under  void  assessment; 
Nottage  V.  Portland,  35  Or.  557,  76  Am.  St.  Rop.  522,  58  Pac.  887,  up- 
holding act  authorizing  municipality,  when  assessments  heretofore  or 
hereafter  made  are  declared  invalid,  to  bring  suit  against  property 
owners  for  expense  of  work. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
Workmen's  Compensation  Acts  based  upon  State  insurance  fimds, 
and  compensation  acts  modeled  after  the  British  Compensation 
Act  of  1906.    Note,  10  N.  0.  0.  A.  54.  • 

Miscellaneous.  Cited  in  French  v.  Barber  Asphalt  Paving  Co.,  181 
U.  S.  345,  45  L.  Ed.  890,  21  Sup.  Ct.  633,  to  effect  that  Norwood  v.  Baker, 
172  U.  S.  269,  48  L.  Ed.  448,  19  Sup.  Ct.  187,  not  inconsistent  with  prin- 
cipal case;  Ross  v.  Board  of  Supervisors  of  Wright  County,  128  Iowa, 
433,  1  L.  R.  A.  (N.  S.)  481,  104  N.  W.  508,  upholding  amendatory  act 
validating  proceedings  under  void  act  for  construction  of  drainage 
ditch. 

125  U.  8.  361-381,  81  lb  Bd.  694,  8  Sup.  Ot  887,  8AOE  v.  MEMPHIS  ETO. 
B.B.  OO. 

Creditor  suing  to  liave  xeceiyer  appointed  need  not  flxst  sne  out  exeen- 
tlon  if  it  would  be  fruitless. 

Approved  in  Adler  Goldman  Commission  Co.  v.  Williams,  211  Fed. 
533,  sustaining  creditor's  bill  to  set  aside  fraudulent  conveyance,  though 
claim  had  not  been  reduced  to  judgment;  Williams  v.  Adler-Goldman 
Conunission  Co.,  227  Fed.  376,  allowing  suit  by  creditors  to  set  aside 
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fraudulent  conveyance  on  proof  that  debtor  had  left  jurisdiction  and 
wasansolvent ;  Lazurus  Jewelry  Co.  v.  Steinhardt,  112  Fcld.  618, 50  C.  C.  A. 
393,  holding  judgment  is  lien  and  execution  is  unnecessary  to  entitle  creditor 
to  maintain  equitable  suit  to  subject  property  of  debtor  fraudulently 
transferred ;  Taylor  v.  Riggs,  8  Kan.  App.  331,  57  Pac.  46,  creditors  of  in- 
solvent partnership  made  defendants  in  suit  to  marshal  assets  may  attack 
for  frauds,  chattel  mortgages  given  by  insolvents;  Brown  v.  Lake  Su- 
perior Iron  Co.,  134  U.  S.  534,  33  L.  Ed.  1024,  10  Sup.  Ct.  605,  applying 
rule,  where  corporation  had  consented  to  filing  of  creditor's  bills;  Johnson 
V.  Powers,  139  U.  S.  165,  35  L.  Ed.  115,  11  Sup.  Ct.  528,  holding  issuiner 
of  execution  not  prerequisite  to  equitable  interference,  where  iEict  would 
be  useless ;  Talley  v.  Curtain,  54  Fed.  45,  4  C.  C.  A.  177,  holdino:  credi- 
tor's bill  to  set  aside  assignment  maintainable,  although  claim  not  re- 
duced to  judgment,  when  recognized,  and  execution  would  be  worthless; 
Taylor  v.  Riggs,  8  Kan.  App.  323,  57  Pac.  46,  holding  execution  returned 
nulla  bona,  not  prerequisite  to  creditor's  suit  to  annul  fraudulent  con- 
veyances; State  V.  Circuit  Court,  98  Wis.  153,  73  N.  W.  791,  holding 
defense  that  legal  remedies  have  not  been  exhausted  must  be  raised  in 
limine. 

Power  to  appoint  corporate  receivers  where  no  other  relief  asked. 
Note,  20  L.  R.  A.  214. 

Conditions  precedent  to  equitable  remedies  of  creditors.    Note,  23 
L.  R.  A.  (N.  S.)  83. 

Single  judgment  creditor  of  rallioad  may  sue  in  Ills  own  belialf 'for 
appointment  of  receiver. 

Approved  in  First  Nat.  Bank  v.  Hirschkowitz,  46  Fla.  596,  35  South. 
25,  bill  in  equity  by  creditor  against  married  woman  for  purpose  of 
subjecting  separate  property  to  debts  and  appointment  of  receiver  gives 
creditor  prior  lien. 

Distinguished  in  George  v.  St.  Louis  Cable  etc.  Ry.  Co.,  44  Fed.  120, 
holding  all  judgment  creditors  may  share  ratably  with  complainant  on 
sale  of  property. 

Right  of  appointment  of  receiver  of  railway  company.    Note,  22 
E.  R.  0.  875,  376. 

Wliether  receiver  shonld  be  appointed  is  matter  of  discretion  to  be 
exercised  with  cantlon. 

Approved  in  Folk  v.  United  States,  233  Fed.  183,  court  of  equity  will 
not  generally  appoint  receiver  of  real  estate  or  its  income  in  possession 
of  one  holding  under  legal  title;  Elk  Fork  etc.  Gas.  Co.  v.  Foster,  99 
Fed.  498,  39  C.  C.  A.  615,  upholding  appointment  of  receiver  on  court's 
own  motion ;  Culver  Lumber  Co.  v.  Culver,  81  Ark.  114,  118  Am.  St.  Rep. 
17,  99  S.  W.  395,  upholding  appointment  of  receiver  where  corporation 
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was  insolvent  and  its  affairs  recklessly  mismanaged;  Thoronghgood  v. 
Georgetown  Water  Co.,  9  Del.  Ch.  92,  77  Atl.  724,  stockholder  of  public 
service  corporation  may  not  sue  for  appointment  of  receiver  on  ground 
of  insolvency  of  corporation ;  Wood  v,  Grayson,  16  App.  D.  C.  185,  up- 
holding appointment  of  receivers  to  protect  interests  of  beneficiaries 
under  second  trast  deed;  Sheridan  Brick  Works  v.  Marion  Trost  Co., 
157  Ind.  300,  61  N.  E.  669,  sustaining  appointment  of  receiver,  complaint 
alleging  plant  of  corporation  idle,  stockholders  unable  to  asrree  amongst 
themselves,  corporation  without  money  to  operate  works ;  Slover  v.  Coal 
Creek  Coal  Co.,  113  Tenn.  443,  106  Am.  St.  Rep.  851,  68  L.  R.  A.  852, 
82  S.  W.  1136,  refusing  to  appoint  receiver  for  corporation  on  behalf 
of  persons  suing  in  tort;  Farmers'  Loan  etc.  Co.  v.  Kansas  City  etc.  ' 
R.  Co.,  53  Fed.  185,  holding  court,  on  appointing  receiver,  may  impose  • 
conditions;  Towle  v.  American  Bldg.  etc.  Soc,  60  Fed.  132,  asserting 
equity  jurisdiction  to  Appoint  receivers  for  insolvent  corporations ;  Park 
V.  New  York  etc.  R.  Co.,  70  Fed.  642,  upholding  Federal  jurisdiction  to 
appoint  receiver  prior  to  application  for  foreclosure ;  Temple  v.  Glasgow, 
80  Fed.  444,  25  C.  C.  A.  540,  holding  objection  of  appointment  waived 
because  not  taken  in  limine;  Ryder  v.  Bateman,  93  Fed.  29,  refusing 
appointment  where  complainant's  claim  to  land  was  doubtful;  Farmers' 
Loan  etc.  Co.  v.  Centralia  etc.  R.  Co.,  96  Fed.  642,  37  C.  C.  A.  528,  hold- 
ing jurisdiction  to.  appoint  receiver  not  dependent  upon  technical  suffi* 
ciency  of  bill;  Merriam  v.  St.  Louis  etc.  Ry.  Co.,  136  Mo.  160,  36  S.  W. 
633,  holding  railroad's  mere  insolvency  and  failure  to  pay  interest  on 
bonds  does  not  justify  appointment. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Rep.  62, 
86. 

Railroad  mortgagee  out  of  possesBion  cannot  claim  eamlngn  until  lie 
has  asserted  rights  under  mortgage. 

Approved  in  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  295, 
44  L.  Ed.  474,  20  Sup.  Ct.  362,  charging  mortgage  security  with  restora- 
tion of  earnings  improperly  diverted  from  primary  use,  namely,  paying 
current  expenses  in  keeping  road  in  repair;  Davis  v.  Virginia  Ry.  & 
Power  Co.,  229  Fed.  639,  mortgagor  need  not  pay  income  to  mortgagee 
without  demand,  even  where  mortgage  covers  income;  Mellon  v. 
St.  Louis  Union  Trust  Co.,  225  Fed.  705,  lessor  held  entitled,  under  terms 
of  lease,  to  rents  of  building  on  leased  ground  as  against  mortgagee  of 
building;  Gay  v.  Hudson  River  Electric  Power  Co.,  182  Fed.  910,  surety 
on  supersedeas  bond  who  has  paid  judgment  against  insolvent  corpora- 
tion is  not  entitled  to  priority;  Whelan  v.  Enterprise  Transp.  Co.,  175 
Fed.  213,  in  distribution  of  assets  of  insolvent  steamship  company,  claims 
of  connecting  carriers  for  transportation  balances  are  not  entitled  to 
XIV— 12 
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priority;  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  219,  62  C.  C.  A.  657, 
denying  cost  of  improvements,  made  by  receiver  nnder  order  of  court, 
chargeable  upon  income  after  ^nortgagee  asserted  right  thereto  by  inter- 
vening in  suit  to  foreclose  mortgage;  American  Waterworks  etc.  Co.  v. 
Home  Water  Co.,  115  Fed.  176,  holding  weight  of  authority  against 
mortgagee  of  rents  and  profits'  maintaining  action  to  recover  rents  before 
possession  taken  by  mortgt^e  or  receiver  appointed ;  Eau  Claire  v.  Pay- 
son,  109  Fed.  678,  48  C.  C.  A.  608,  denying  suit  By  mortgage  trustee 
against  city  to  collect  rentals  due  water  company  under  contract  assigned 
as  security  for  payment  of  interest  on  bonds;  Gregg  v.  Mercantile  Trust 
Co.,  109  Fed.  228,  48  C.  C.  A.  318,  holding  claims  for  cross-ties  and 
hardware  needed  and  used  in  operation  of  road  payable  out  of  current 
income,  denying  claims  for  locomotives  and  counsel  fees;  Freedman's 
Sav.  etc.  Co.  v.  Shepherd,  127  U.  S.  503,  32  L.  Ed.  167,  8  Sup.  Ct.  1254, 
United  States  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  150  U.  S.  308,  87  L.  Ed. 
1091,  14  Sup.  Ct.  93,  Hook  v.  Bosworth,  64  Fed.  448,  12  C.  C.  A.  208, 
and  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  76  Fed.  498,  22  C.  C.  A.  289, 
all  following  rule;  Farmers'  Loan  etc.  Co.  v.  Kansas  City  etc.  R.  Co., 
53  Fed.  184,  holding,  until  mortgagee  takes  possession,  earnings  subject 
to  attachment  by  judgment  creditor;  Appleton  Water- Works  Co.  v.  Cen- 
tral Trust  Co.,  93  Fed.  290,  35  C.  C.  A.  302,  holding  presumptive  right 
of  mortgagee  to  earnings  after  default  assailable  only  on  possession; 
New  York  Security  Co.  v.  Saratoga  etc.  Light  Co.,  159  N.  Y.  144,  45 
L.  B.  A.  135,  53  N.  E.  760,  holding  mortgage  does  not,  as  against  gen- 
eral creditors,  operate  as  lien  on  earnings  until  possession;  Whiteley  y. 
Central  Trust  Co.,  76  Fed.  77,  84  L.  R.  A.  305,  22  C.  C.  A.  67,  and  Downs 
V.  Farmers'  Loan  etc.  Co.,  79  Fed.  220,  24  C.  C.  A.  500,  both  arguendo. 

Distinguisjied  in  HoUins  v.  Brierfield  Coal  etc.  Co.,  150  U.  S.  380,  37 
L.  Ed.  1116,  14  Sup.  Ct.  128,  holding  simple  creditor  can  have  no  lien 
on  corporation  property;  New  York  Trust  Co.  v.  Michigan  Traction  Co., 
193  Fed.  179,  mortgagee  entitled  to  accounting,  under  agreement  sup- 
plemental to  mortgage,  requiring  percentage  of  gross  earnings  to  be 
placed  in  sinking  fund ;  Haehnlen  v.  Drayton,  192  Fed.  304,  305,  112 
C.  C.  A.  558,  income  collected  by  receivers  appointed  under  general 
creditor's  bill  belongs  to  bondholders  as  against  judgment  creditors; 
In  re  Industrial  Cold  Storage  etc.  Co.,  163  Fed.  393,  mortgagee  of  realty 
in  Pennsylvania,  whose  mortgage  exceeds  value  of  property,  is  entitled 
to  have  rents  applied  to  mortgage  interest  after  payment  of  taxes. 

Mortgage  creditors  not  interrening  cannot  claim  funds  accumulated 
after  receiver,  appointed  throuifh  imposition,  la  discharged  by  court. 

Approved  in  Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  145,  52  L.  R.  A. 
481.  44  C.  C.  A.  389^  holding  loan  to  quasi-public  mortgagor  to  make 


379  NOTES  ON  U.  S.  REPORTS.        125  U.  S.  382-426 

substantial  and  necessary  additions  to  mortgaged  property  not  preferred 
in  equity  to  mortgagee ;  St.  Louis  etc.  R.  R.  Go.  y.  Cleveland  etc.  Ry.  Co., 
126  U.  S.  673,  31  L.  Ed.  837,  8  Sup.  Ct.  1017,  and  Jones  v.  Central  Trust 
Co.,  73  Fed.  573, 19  C.  C.  A.  669,  holding  unsecured  creditors  of  railroad 
may,  throuorh  equities,  outrank  mortgagees;  Central  Trust  Co.  v.  War 
bash  etc.  Ry.  Co.,  46  Fed.  34,  a  similar  case;  Veatch  v.  American  Loan 
etc.  Co.,  84  Fed.  276,  28  C.  C.  A.  384  (affirming  79  Fed.  477,  25  C.  C.  A. 
39),  holding  general  judgment  creditors  entitled  equally  with  bond- 
holders to  participate  in  earnings  accumulated  by  receiver;  Union  Trust 
Co.  V.  Morrison,  126  U.  S.  612,  31  L.  Ed.  881,  8  Sup.  Ct.  1010,  and 
Thomas  v.  Peoria  etc.  Ry.  Co.,  36  Fed.  818,  both  arguendo. 

Disting^hed  in  Seibert  v.  Minneapolis  etc.  Ry.  Co.,  52  Minn.  255,  53 
N.  W.  1154,  holding  senior  mortgagees  may  apply  for  earnings  in  hands 
of  receiver  appointed  through  junior  mortgagees. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  64  Am.  St.  Rep.  429,  432. 

Where,  under  the  elrcunuitaneas  of  a  case,  the  appointment  of  the  t»- 
eeiver  is  within  the  power  of  the  court,  the  order  appointing  him  is  not  a 
noUity.  ' 

Approved  in  Walker  v.  United  States  Light  etc.  Co.,  220  Fed.  394, 
where  defendant  in  suit  to  have  receivers  appointed  waived  objection 
that  plaintiff  was  not  judgment  creditor,  it  could  not  raise  objection  in 
similar  suit  in  another  district ;  Horn  v.  Pere  Marquette  R.  Co.,  161  Fed. 
633,  objection  that  creditor's  bill  was  filed  by  single  unsecured  creditor 
is  waived  where  defendant  joins  in  prayer  for  receiver. 

Right  of  holder  of  debenture  to  a  sale  of  the  corporate  proi>erty. 
Note,  7  E.  R.  0.  443. 

125  V.  a  382-396,  31  pU  Ed.  772,  8  Bop.  Ot.  979,  WALIi  v.  BISSELIi. 

Executor,  in  Indiana,  can  do  no  act  as  such,  except  as  necessary  to 
preserve  estate,  until  issue  of  letters. 

Approved  in  GaU  v.  StoU,  259  111.  181,  182,  102  N.  E.  227,  228,  no 
trust  relation  arises  until  person  named  as  executor  accepts  position. 

Testator  cannot  defeat  policy  of  law  by  bequeathing  personalty  to 
trustee,  disiegarding  executor. 

Approved  in  Burch  v.  Gaston,  182  Ala.  470,  62  South.  509,  fact  that 
property  was  devised  to  executors  in  trust  does  not  exempt  them  from 
rendering  annual  account.  ^ 

Comparison  of  handwriting.    Note,  62  L.  R.  A.  868. 

125  U.  a  397-i26,  81  L.  Ed.  778,  8  Sap.  Ot.  938,  WHJUAMB  v.  OONOEB. 

Public  records,  where  removal  is  allowed,  constitute  best  evidence  of 
contentib 
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Approved  in  State  v.  Rodman,  173  Mo.  693,  73  S.  W.  608,  holding 
objectipn  to  proving  contents  of  indictment  by  original  utterly  unten- 
able; Williams  v.  Bennett,  1  Tex.  Civ.  App.  508,  20  S.  W.  869,  arguendo. 

Papers  not  competent  for  any  otber  purpose  are  not  admissible  to  allow 
Jury  to  compare  handwriting. 

Approved  in  United  States  v.  North,  184  Fed.  163,  letter  which  ac- 
cused did  not  admit  to  be  genuine  could  not  be  used  as  standard  for 
comparison  of  handwriting;  Withaup  v.  United  States,  127  Fed.  635,  62 
C.  C,  A.  3^8,  denying  court's  power  to  take  judicial  notice  of  genuine- 
ness of  signatures  upon  papers  filed  in  other  cases,  although  part  of  own 
records ;  Talbot  v.  Dillard,  22  Tex.  Civ.  361,  54  S.  W.  407,  holding  papers 
containing  admittedly  genuine  signatures,  unconnected  with  subject 
matter  of  litigation  or  competent  evidence  in  case,  improper  basis  for 
comparison. 

Distinguished  in  Coppock  v.  Lampkin,  .114  Iowa,  666,  87  N.  W.  666, 
comparing  husband's  admittedly  genuine  signatures  with  signature  upon 
contract  in  issue,  to  show  contract,  originally  signed  by  husband,  altered 
to  appear  signed  by  wife;  University  of  Illinois  v.  Spalding,  71  N.  H. 
166,  61  Atl.  732,  admitting  specimens  of  handwriting,  for  purpose  of 
comparison  with  disputed  writing,  after  genuineness  determined  by  court 
as  preliminary  fact. 

Handwriting  of  InBtruments  admitted  or  proved  genuine  may  be  com- 
pared with  Instrument  in  question. 

Approved  in  Barnes  v.  United  States,  166  Fed.  114,  92  C.  C.  A.  97, 
reaffirming  rule ;  Keyser  v.  Pickrell,  4  App.  D.  C.  206,  papers  introduced 
in  evidence  by  objecting  party,  though  irrelevant,  may  be  used  for  com- 
parison; State  V.  Coleman,  17  S.  D.  607,  98  N.  W.  178,  applying  rule  in 
murder  case;  Stokes  v.  United  States,  167  U.  S.  194,  39  L.  Ed.  670,  16 
Sup.  Ct.  621,  and  Green  v.  Terwilliger,  66  Fed.  394,  both  following  rule ; 
Cleaver  v.  Traders*  Ins.  Co.,  40  Fed.  713,  following  State  court's  deci- 
sion as  to  admissibility  of  evidence;  Pierce  v.  Tennessee  etc.  R.  R.  Co., 
173  U.  S.  10,  43  L.  Ed.  595,  19  Sup.  Ct.  338,  arguendo. 

Court  may  charge  on  weight  of  evidence  according  to.  Federal  rule. 
Approved  in  United  States  v.  Oppenheim,  228  Fed.  226,  court  may 
call  attention  of  jury  to  certain  portions  of  evidence. 

Becital  in  ancient  power  of  attorney  that  executor  was  Mexican  citizen 
proves  citizenship. 

Approved  in  Barber  v.  International  Co.  of  Mexico,  73  Conn,  603,  48 
Atl.  764,  holding  official  attestation  of  verity  of  copy  of  document  in 
public  archives  "a  true  copy"  sufficient. 

Miscellaneous.  Cited  in  Cleaver  v.  Traders'  Ins.  Co.,  40  Fed.  864, 
taxing  costs. 
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Snccesaful  defendant  may  recover  on  bond  in  default  of  return  of 
goods. 

Approved  in  Lindsey  v.  Hewitt,  42  Ind.  App.  576,  86  N.  E.  447,  and 
Valiancy  v.  Hunt,  26  N.  D.  621,  145  N.  W.  134,  both  reaffirming  rule; 
Trindle  v.  Register  etc.  Co.,  58  Colo.  85,  •143  Pac.  284,  plaintiff's  accept- 
ance of  portions  of  property  operates  only  as  partial  satisfaction;  Gulf 
etc.  Ry.  Co.  v.  Moseley,  6  Ind.  Ter.  374,  98  S.  W.  131,  riparian  owner 
entitled  to  interest  on  damage  caused  by  washing  away  of  his  land 
from  date  of  its  occurrence;  Stewart  v.  Joyce,  205  Mass.  374,  91  N.  E. 
556,  in  suit  to  rescind  sale  of  corporate  stock  where  defendant  has  dis- 
posed of  stock,  damages* will  be  assessed  as  of  date  of  sale;  Chestnut  v. 
Sales,  49  Mont.  325,  Ann.  Gas.  1916A,  620,  52  L.  B.  A.  (N.  S.)  1199, 141 
Pac.  987,  plaintiff  who  obtained  judgment  for  return  of  specified  chat- 
tels and  damages  for  detention  may  maintain  suit  for  detention  of  prop- 
erty pending  unsuccessful  appeal;  Wallace  v.  Cox,  94  Neb.  200,  Ann.  Gas. 
1914D,  109,  47  L.  R.  A.  (N.  S.)  835.  142  N.  W.  893,  refusal  to  receive 
replevied  threshing  outfit  held  not  justified  by  delay  or  damaged  con- 
dition; Leeper  v.  First  Nat.  Bank,  26  Okl.  719,  Ann.  Gas.  1912B,  302, 
29  L.  R.  A.  (N.  S.)  747,  110  Pac.  659,  defendant  may  accept  part  of 
property  replevied  and  recoup  damages  on  replevin  bond;  Webb.  v.  Phil- 
lips, 80  Fed.  961,  26  C.  C.  A.  272,  holding  jury  may  be  instructed  to  find 
verdict  of  interest  from  time  of  detention. 

Judgment  against  principal  as  evidence  against  surety.    Note,  Ann. 
Gas.  1915D,  407. 

Effect  against  surety  of  judgment  against  officer.    Note,  62  L.  &•  A. 
171. 

Effect  upon  surety  of  judgment  against  principal.    Note,  40  L.  B«  A. 
(N.  S.)  745. 

Value  named  in  bond  la  binding  on  obligors,  but  obligee  may  diow* 
amount  stated  erroneous. 

Approved  in  Franks  v.  Matson,  211  111.  348,  71  N.  E.  1015,  where  in 
replevin  only  part  of  property  returned,  in  action  on  bond  damages  for 
depreciation  between  taking  and  return  are  recoverable;  Fair  v.  Citi- 
zens' State  Bank,  69  Kan.  356,  76  Pac.  848,  where  in  replevin  property 
returned  is  depreciated  in  value,  action  lies  for  depreciation;  Lewis  v. 
MoNary,  38  Or.  119,  62  Pac.  898,  denying  recovery  upon  redelivery  bond, 
property  redelivered,  and  damages  not  awarded ;  Capital  Lumbering  Co. 
V.  Learned,  36  Or.  549,  78  Ant  St  Rep.  795,  59  Pac.  456,  holding  signers 
of  replevin  bond  estopped  from  denying  value  stated  therein ;  Moses  v. 
United  States,  166  U.  S.  600,  41  L.  Ed.  1130,  17  Sup.  Ct.  693,  holding 
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judgment  against  officer  admissible  in  action  against  his  sureties;  Cy- 
clone etc.  Plow  Co.  V.  Vulcan  Iron  Works,  62  Fed.  923,  924,  3  C.  C.  A. 
352  (affirming  48  Fed.  652),  holding  replevisors'  valuation  conclusive 
against  him  in  action  on  bond. 

Distinguished  in  Bieree  v.  Waterhouse,  219  U.  S.  334,  55  L.  Ed.  242, 
31  Sup,  Ct.  241,  where  defendant  upon  return  bond '  was  suffered  to 
retain  possession,  plaintiff  may  show  that  he  had  mistakenly  undervalued 
property. 

Recitals  in  replevin  writ  or  bond  as  evidence  of  value  in  action 
on  bond.    Note,  18  Ann.  Oas.  113. 

Elements  of  damages  recoverable  on  replevin  bond.  Note,  30  L.  B. 
A.  (N.  S.)  367,  869,  370,  371. 

Jury's  finding  and  verdict  thereon  is  concliisiye  on  parties  and  mretles. 

Approved  in  Bieree  v.  Waterhouse,  219  U.  S.  335,  66  L.  Ed.  243,  31 
Sup.  Ct.  241,  surety  on  return  bond  bound  where  amendments  to  declara- 
tion increased  his  liability;  American  Bonding  etc.  Co.  v.  United  States, 
23  App.  D.  C.  543,  decree  is  at  least  prima  facie  evidence  against 
surety ;  State  v.  Abbott,  63  W.  Va.  193,  61  S.  E.  370,  decree  finding  re- 
ceiver chargeable  with  certain  amount  is  binding  upon  his  sureties. 

Right  of  defendant  in  replevin  to  compensation  for  depreciation  in 
value  of  property  returned.    Note,  2  Ann.  Gas.  961. 

Right  of  plaintiff  in  replevin  against  whom  judgment  has  been 
rendered  to  return  part  only  of  property.  Note,  Ato.  Gas.  1912B, 
308. 

« 

Right  of  successful  party  in  action  of  replevin  or  similar  proceed- 
ing to  recover  damages  for  further  detention  of  property  during 
appeal.    Note,  Ann.  Gas.  1916A,  624. 

Duty  to  preserve  and  return  property  replevied.  Note,  69  L.  B.  A. 
288. 

125  IT.  8.  447-464,  31  L.  Ed.  807,  8  Sup.  Ot.  967,  TAUB  LOOK  MFO.  OO.  v. 
JAMES. 

Patent  not  being  defective  or  insnfllclent^  reissne  cannot  claim  mode  of 
operating  not  described  in  originaL 

Approved  in  Cornell  v.  Weidner,  127  U.  S.  265,  32  L.  Ed.  150,  8 
Sup.  Ct.  1154,  and  Freeman  v.  Asmus,  145  U.  S.  241,  36  L.  Ed.  691, 
12  Sup.  Ct.  943,  both  holding  reissue  enlarging  invention  void;  Peoria 
Target  Co.  v.  Cleveland  Target  Co.,  47  Fed.  736,  holding  reissuance  of 
patent  not  conclusive  of  mere  inadvertence  in  original  patent;  Craig  v. 
Michigan  Lubricator  Co.,  72  Fed.  176,  holding  patentee  cannot  claim 
by  construction  what  patent  ofi&ce  has  denied. 
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125  V.  S.  466-624,  31  L.  Ed.  700,  8  Sap.  Ot.  1062,  BOWMAN  v.  CHICAGO 
ETC.  BT.  CO. 

Wbiere  subject  Is  locftl  in  nature,  State  regulation  is  valid,  in  alMence 
of  congressional  action. 

Distinguished  in  Addyston  Pipe  etc.  Co.  ▼•  United  States,  175  U.  S. 
231,  44  L.  Ed.  144,  20  Sup.  Ct.  103,  arguendo. 

Foreign  relations  being  general  in  nature.  State  cegnlations  of  foreign 
commerce  are  void. 

Approved  in  Lottery  Case,  189  U.  S.  361,  47  h.  Bd.  499,  23  Sup.  Ct. 
326,  upholding  congressional  legislation  prohibiting  interstate  traffic  in 
lottery  tickets;  International  Transit  Co.  v.  City  of  Sault  Ste.  Marie, 
194  Fed.  628,  city  has  no  right  to  regulate  foreign  ferry-boats  crossing 
international  boundary  river;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed. 
523,  upholding  Federal  Employers'' Liability  Act  of  June  11, 1906. 

Facts  must  determine  wbetlier  failure  of  Congress  to  act  indicates  in- 
tention to  leave  subject  ftee. 

Approved  in  State  v.  Fulker,  43  Kan.  247,  249,  7  L.  B.  A.  187,  188, 
22  Pac.  1024,  1025,  applying  State  regulation  to  sale  of  liquor  in  im- 
ported packages;  dissenting  opinion  in  Commonwealth  v.  Huntley,  166 
Mass.  248,  16  L.  B.  A.  845,  30  N.  E.  1132,  majority  upholding  oleomar- 
garine law,  even  as  to  imports ;  Leisy  v.  Hardin,  136  U.  S.  167,  84  L.  Ed. 
149,  10  Sup.  Ct.  701,  arguendo. 

Congressional  action  conceniing  interstate  commerce  indicates  inten- 
tion that  it  should  be  excluslye. 

Approved  in  Pullman  Co.  v.  linke,  203  Fed.  1021,  sleeping-car,  as 
instrumentality  of  interstate  commerce  is  not  subject  to  attachment  un- 
der State  law;  Lehigh  Valley  R.  Co.  v.  United  States,  188  Fed.  886,  110 
C.  C.  A.  613,  interstate  commerce  commission  may  regulate  demurrage 
charges  on  interstate  shipments;  Fulgham  v.  Midland  Valley  R.  Co.,  167 
Fed.  661,  Federal  Employers'  Liability  Act  of  April  22,  1908,  held  to 
supersede  State  statutes;  United  States  v.  Colorado  etc.  R.  Co.,  167  Fed. 
33, 13  Ann.  Cas.  893,  16  L.  B.  A.  (N.  S.)  167,  86  C.  C.  A.  27,  upholding 
Federal  Safety  Appliance  Acts;  State  v.  Chicago  etc.  Ry.  Co.,  136  Wis. 
411, 19  L.  B,  A.  (N.  S.)  326, 117  N.  W.  688,  holding  void  State  law  which 
forbade  working  of  railroad  telegraph  operators  for  more  than  eight  con- 
secutive hours;  dissenting  opinion  in  McCabe  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  186  Fed.  984, 109  C.  C.  A.  110,  majority  holding  State  statute  requir- 
ing railroad  companies  to  furnish  separate  coaches  for  whites  and 
n^roes,  as  applied  to  intrastate  commerce. 

State  inspection  law  cannot  forbid  trade  in  known  article  of  commerce, 
irrespective  of  quality  or  condition. 
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Approved  in  Pabst  Brewing  Co.  v.  Crenshaw,  120  Fed.  164,  denying 
State,  under  police  power,  to  subject  article  passing  through  State,  or 
temporarily  stored  in  warehouse  for  distribution  outside  State,  to  taxa- 
tion or  inspection  fees ;  Palmer  v.  Southern  Exp.  Co.,  129  Tenn.  138, 165 
S.  W.  241,  holding  void  State  law  requiring  statement  from  consignee 
of  interstate  shipment  of  intoxicating  liquor;  In  re  Barber,  39  Fed.  646, 
650,  annulling  inspection  law  having  effect  of  excluding  meat  from  other 
States;  In  re  Ware,  53  Fed.  783,  784,  annulling  baking-powder  law,  re- 
quiring labels,  as  to  imported  packages;  McGregor  v.  Cone,  104  Iowa, 
469,  65  Am.  St.  Rep.  525,  89  L.  R.  A.  486^  73  N.  W.  1043,  holding  anti- 
cigarette  law  void  as  to  interstate  commerce. 

Distinguished  in  Savage  v.  Scovell,  171  Fed.  567,  State  pure  food  law 
held  valid  even  after  passage  of  national  Food  and  Drugs  Act. 

Right  of  State  to  forbid  exportation  of  natural  resources.    Note, 
85  L.  R.  A.  (N.  S.)  1197. 

State  may  prohibit  Importation  of  articles  wliicli,  because  of  condition, 
would  cause  disease. 

Approved  in  Sligh  v.  Kirkwood,  237  U.  S.  60,  59  L.  Ed.  838,  35  Sup,  Ct. 
501,  upholding  statute  penalizing  delivery  for  shipment  in  interstate 
commerce  of  unwholesome  citrus  fruits;  Globe  Elevator  Co.  v.  Andrew, 
144  Fed.  880,  determining  validity  of  Wisconsin  law  for  inspection  and 
grading  of  grain  at  Superior;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind. 
681,  12  L.  R.  A.  661,  28  N,  E.  84,  holding  natural  gas  subject  to  State 
regulation;  Commonwealth  v.  Huntley,  156  Mass.  242,  243,  15  L.  R.  A. 
843,  30  N.  E.  1130  (see  dissenting  opinion  in  156  Mass.  249,  15  L.  R.  A. 
846,  30  N.  E.  1132),  upholding  oleomargarine  law,  even  as  to  imports; 
McCullough  V.  Brown,  41  S.  C.  239,  23  L.  R.  A.  418,  19  S.  E.  469,  sale  of 
liquor  is  not  malum  in  se;  Austin  v.  State,  101  Tenn.  569,  70  Am.  St. 
R^.  706,  48  S.  W.  307,  cigarettes  are  not  legitimate  subjects  of  com- 
merce. 

Distinguished  in  Swift  v.  Sutphin,  39  Fed.  634,  annulling  inspection 
law  having  effect  of  excludirg  meat  imports. 

Commerce  cannot  be  burdened  by  State  under  cover  of  its  police  powers. 
Approved  in  Stubbs  v.  People,  40  Colo.  419,  122  Am.  St.  Rep.  1068, 
13  AniL  Oaa.  1025,  11  L.  R.  A.  (N.  S.)  1071,  90  Pac.  1115,  holding  void 
State  law  forbidding  importation  of  horses  with  docked  tails;  Armour 
&  Co.  V.  City  Council  of  Augusta,  134  Ga.  182,  27  L.  R.  A.  (N.  S.)  676, 
67  S.  E.  419,  holding  void  municipal  ordinance  providing  for  inspection 
of  meats;  Cincinnati  etc.  R.  Co.  v.  Commonwealth,  126  Ky.  566,  104 
S.  W.  394,  statute  held  void  in  so  far  as  it  sought  to  prevent  introduction 
of  interstate  shipment  of  liquor  into  local  option  territory;  In  re  Opin- 
ion of  the  Justices,  211  Mass.  608,  Ann.  Oas.  1913B,  815,  98  N.  E.  336, 
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holding  void  statute  forbidding  sale  of  convict-made  goods  unless  so 
marked ;  Pennywitt  v.  Blue,  73  W.  Va.  723,  81  S.  E.  401,  holding  void 
tax  upon  merchandise  broker  doing  exclusively  interstate  business; 
Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  365^  upholding  defendant's 
right  to  import  laborers  **of  lawless  type";  People  v.  Hawkins,  157 
N.  T.  16,  68  Am.  St.  B^.  747,  42  L.  B.  A.  497,  51  N.  E.  261,  annulling 
law  requiring  label  on  "convict-made"  goods;  dissenting  opinion  in  Aus- 
tin V.  Tennessee,  179  U.  S.  377,  45  L.  Ed.  239,  21  Sup.  Ct.  145,  court  sus- 
taining conviction,  under  State  statute^  prohibiting  sale  of  cigarettes, 
eigarettes  sold  in  small  packages  imported  from  another  State  in  baskets. 
Distinguished  in  Savage  v.  Jones,  225  U.  S.  525,  66  L.  Ed.  1191,  32 
Sap.  Ct.  715,  upholding  statute  forbidding  sales  of  concentrated  com- 
mercial feeding  stufEs  without  complfance  with  its  requirements  as  to 
inspection,  analysis  and  disclosure  of  ingredients;  Crossman  v.  Lurman, 
171  N.  Y.  332,  63  N.  E.  1098,  upholding  State's  power  to  inspect  ori- 
ginal packages,  and,  if  found  adulterated  for  purposes  of  fraud  and 
deception,  to  exclude  them ;  Chicago  etc.  By.  Co.  v.  Beatty,  34  Okl.  332, 
42  L.  B.  A.  (K.  S.)  984,  126  Pae.  738,  upholding  reciprocal  demurrage 
law. 

While  State  has  exclusive  control  over  matten  within  limits,  It  cannot 
restrict  Intezstate  commerce. 

Approved  in  Crossman  v.*  Lurman,  192  U.  S.  196,  42  L.  Ed.  403,  24 
Sup.  Ct.  236,  upholding  New  York  laws  prohibiting  sale  of  adulterated 
food  and  drugs ;  Haskell  v.  Cowham,  187  Fed.  407,  409, 109  C.  C.  A.  235, 
holding  void  State  legislation  intended  to  prevent  exportation  of  natural 
gas;  Butler  Bros.  Shoe  Co.  v.  United  States  Bubber  Co.,  156  Fed.  9,  84 
C.  C.  A.  167,  holding  void  tax  upon  foreign  corporation  which  shipped 
goods  to  agent  within  State  to  be  sold  on  commission;  Davis  v.  Cleve- 
land etc.  By.  Co.,  146  Fed.  409,  410,  cars  owned  by  railroad  and  deliv- 
ered by  it  loaded  to  another  road  to  transport  to  another  State,  and 
returned,  are  not  subject  to  attachment  under  laws  of  State  to  which 
carried;  Gibbs  v.  McNeeley,  102  Fed.  598,  denying  association  of  manu- 
facturers within  particular  State,  forined  for  purpose  of  concerted 
action  to  prevent  overproduction  and  establish  uniform  prices,  illegal 
restraint  of  interstate  commerce;  Wall  v.  Norfolk  etc.  B.  B.  Co.,  52 
W.  Va.  49.5,  94  Am.  St.  Bep.  957,  44  S.  E.  298,  denying  railroad  car, 
coming  loaded  into  State,  to  be  returned  reloaded,  subject  to  State  at- 
tachment; dissenting  opinion  in  People  v.  Lassen,  142  Mich.  603,  106 
N.  W.  145,  majority  holding  valid  act  of  1899,  making  it  unlawful  to 
possess  certain  fish  weighing  less  than  one  pound,  though  applied  to  fish 
caught  in  foreign  waters;  In  re  Bebman,  41  Fed.  870,  and  Swift  v. 
Sutphin,  39  Fed.  634,  635,  both  annulling  laws  effecting  exclusion  of 
meats  from  other  States;  United  States  v.  Hopkins,  82  Fed.  539,  live- 
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stock  unloaded  at  stockyards  for  further  shipment  is  subject  of  inter- 
state commerce;  Arkansas  v.  Kansas  etc.  Coal  Co.^  96  Fed.  367, 
upholding  company's  right  to  import  laborers  "of  lawless  type";  Cotting 
V.  Kansas  City  Stock- Yards  Co.,  82  Fed.  842,  upholding  State  regula- 
tion of  stockyards;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  0.  283, 
26  Am.  St.  Rep.  573,  14  L.  R.  A.  598,  14  S.  E.  81,  uph(^ding  law  fining 
railroads  for  delay  in  shipping  freight;  Harbison  v.  Knoxville  Iron  Co., 
103  Tenn.  441,  53  S.  W.  960,  upholding  law  requiring  corporations  to 
redeem  employees'  pay-checks  in  cash;  dissenting  opinion  in  Vance  v. 
W.  A.  Vandercook  Co.,  170  U.  S.  466,  42  L.  Ed.  1110,  18  Sup.  Ct.  685, 
majority  upholding  liquor  prohibition  as  to  sales  in  imported  packages, 
under  Wilson  act;  State  v.  Collins,  67  N.  H.  640,  42  Atl.  51,  State  v. 
Kibling,  63  Vt.  643,  22  Atl.  616,  Simpson  v.  Shepard,  230  U.  S.  401, 
Ann.  Caa.  1916A,  18,  48  L.  R.  A.  (N;  S.)  1161,  57  L.  Ed.  1542,  33  Sup. 
Ct.  729,  and  Kirven  v.  Virginia  etc.  Chemical  Co,  145  Fed.  .293,  7  Ann, 
Gad.  219,  71  C.  C.  A.  172,  all  ai^endo. 

Distinguished  in  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  12,  S9 
L.  Ed.  329,  15  Sup.  Ct.  253,  bi-State  sugar  refinery  is  not  suppressable 
as  commercial  monopoly;  Preston  v.  Finley,  72  Fed.  860,  upholding  law 
imposing  tax  on  newspaper  selling,  even  as  to  extfastate  newspapers. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gas.  10. 

Failure  of  CongreBs  to  act  la  not  implied  aatborintion  of  State  X6giil»' 
tlon. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  162, 
47  L.  Ed.  999,  23  Sup.  Ct.  817,  holding  municipality  may  subject  inter- 
state telegraph  companies  to  reasonable  charge  for  police  supervision; 
Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  769,  770,  772,  795,  State 
statute  may  not  fix  intrastate  rates  so  low  as  substantially  to  burden 
interstate  commerce;  In  re  Sanders,  52  Fed.  805,  18  L.  R.  A.  561,  annul-, 
ling  seed  law,  requiring  label  containing  date  of  growth,  as  to  imported 
packages;  Ex  parte  Edgerton,  59  Fed.  116,  annulling  law  prohibiting 
importation  of  liquors;  State  v.  Holleyman,  55  S.  C.  237,  45  L.  R.  A.  576, 
33  S.  E.  367,  liquor  purchased  in  another  State  cannot  be  taken  from 
purchaser  on  way  home;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88 
Va.  103,  29  Am.  St.  Rep.  711,  13  L.  R.  A.  110,  13  S.  E.  342,  annulling 
statute  against  running  interstate  freight  trains  on  Sundays;  In  re 
Rahrer,  140  U.  S.  559,  36  L.  Ed.  676, 11  Sup.  Ct.  868,  upholding  ''Wilson 
act,"  permitting  State  regulation  of  liquors  **upon  arrival"  within 
State ;  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S.  374,  46  L.  Ed. 
238,  21  Sup.  Ct.  144,  court  sustaining  conviction,  under  State  statute, 
prohibiting  sale  of  cigarettes,  cigarettes  sold  in  small  packages,  imported 
from  another  State,  packed  loosely  in  baskets. 
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Distinguished  in  In  re  Van  Vliet,  43  Fed.  762,  10  L.  R.  A.  451,  under 
Wilson  act ;  State  v.  Fulker,  43  Kan.  247,  7  L.  R.  A.  187,  22  Pac.  1024, 
arguendo. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  548,  549,  558,  564,  568: 

Iowa  act^  forbidding  Importations  not  consigned  to  licensed  Uquor 
dealer,  Is  not  yalld  on  any  ground. 

Approved  in  Ex  parte  Webb,  226  U.  S.  687,  66  L.  Ed.  1258,  32  Sup.  Ct. 
769,  Congress  in  admitting  new  State  out  of  territory  inhabited  by  In- 
dian tribes  may  reserve  right  to  regulate  liquor  traffic  with  such  tribes ; 
American  Express  Co.  v.  Iowa,  196  U.  S.  141,  49  L.  Ed.  421,  25  Sup.  Ct. 
182,  liquors  shipped  C.  0.  D.  from  one  State  to  another  are  not  seizable 
under  laws  of  latter  while  in  hands  of  express  company;  Lottery  Case, 

188  U.  S.  360,  47  L.  Ed.  508,  23  Sup.  Ct.  329,  upholding  congressional 
legislation  prohibiting  interstate  traffic  in  lottery  tickets;  Smith  v. 
St.  Louis  &  Southwestern  R.  R.  Co.,  181  U.  S.  264,  45  L.  Ed.  849,  21 
Sup.  Ct.  605,  upholding  State  statute  establishing  quarantine  district 
for  diseased  cattle  and  establishing  regulations  therefor;  Cleveland  etc. 
Ry.  Co.  V.  Illinois,  177  U.  S.  518,  44  L.  Ed.  870,  20  Sup.  Ct.  723,  declar- 
ing State  statute  invalid,  requiring  trains  to  stop  at  county  seats,  so  far 
as  applicable  to  through  trains;  United  States  v.  Adams  Exp.  Co.,  119 
Fed.  242,  holding  commerce  clause  not  involved,  carrier  indicted  for  re- 
ceiving liquors  from  dealer  without  State,  carrying  same  to  consignee 
C.  O.  D.,  and  returning  money  to  vendor;  Van  Winkle  v.  State,  4  Boyce 
(Del.),  599,  600,  603,  607,  626,  Ann.  Oas.  1916D,  104,  91  Ati.  394,  395, 
397,  406,  holding  State  law  regulating  shipments  of  intoxicating  liquor 
into  local  option  territory  invalid  as  to  interstate  shipments  for  personal 
use  recognized  as  legal  by  State  law;  People  v.  Booth  Fisheries,  263  111. 
433,  97  N.  E.  840,  State  law  forbidding  exportation  of  certain  kinds  of 
fish  is  void  as  to  fish  taken  outside  of  Stat§;  State  v.  Hanaphy,  117 
Iowa,  19,  90  N.  W.  602,  holding  salesman  of  nonresident  principal, 
taking  orders  in  Iowa  for  liquors  to  be  shipped  from  Illinois,  not  subject 
to  prosecution  under  State  law  x>rohibiting  sale  of  liquors;  State  v. 
Hickox,  64  Kan.  666,  68  Pac.  37,  declaring  invalid  State  law  placing  re- 
strictions upon  business  of  nonresident  salesman  for  intoxicating  liquors, 
liquors  imported  from  another  State;  State  v.  Intoxicating  Liquors^ 
102  Me.  391,  120  Am.  St.  R^.  504,  67  Atl.  316,  intoxicating  liquors 
trans}>orted  from  another  State  are  not  subject  to  seizure  under  prohib- 
itory law  until  delivery  to  consignee;  State  v.  Intoxicating  Liquors,  101 
Me.  436,  437,  64  Atl.  814,  where  liquor  sent  C.  0.  D.  from  Kentucky  to 
certain  address  in  Maine  was  seized  on  search-warramt  while  in  express 
office  in  Maine,  seizure  interrupted  interstate  commerce;  State  v.  Cole- 
man, 80  N.  J.  L.  19,  77  Atl.  1028,  holding  State  License  Act  did  not 
appl}'  to  resident  employee  of  nonresident  who  obtained  order  for  liquor 
and  subsequently  procured  and  delivered  same;  People  v.  Buffalo  Fish 
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Co.,  164  N.  Y.  102,  104,  79  Am.  St.  Rep.  627,  629,  58  N.  E.  37, 38,  holding 
statute  prohibiting  possession  of  fish  within  certain  season  applicable 
only  to  fish  taken  within  and  not  to  fish  brought  into  State;  McCord  v. 
State,  2  Okl  Cr.  222,  223,  101  Pac.  283,  and  High  v.  State,  2  Okl.  Cr. 
166,  28  L.  R.  A.  (N.  S.)  162,  101  Pac.  117,  both  holding  that  resident 
of  State  has  right  to  order  and  receive  shipment  of  whisky  in  interstate 
commerce  and  to  carry  it  in  original  package  from  depot  to  his  home; 
Palmer  v.  Southern  Exp.  Co.,  129  Tenn.  134, 135, 137, 165  S.  W.  240,  241, 
holding  void  State  law  requiring  statement  from  consignee  of  interstate 
shipment  of  intoxicating  liquor  and  limiting  of  such  shipment  to  one 
gallon;  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  566,  133  S.  W.  1013, 
interstate  shipment  of  liquor  from  State  held  not  subject  to  State  law; 
Sedgwick  v.  State,  47  Tex.  Cr.  628,  630,  85  S.  W.  814,  815,  C.  0.  D. 
shipment  of  liquor  held  not  to  violate  local  option  law;  State  v.  Chi- 
cago etc.  Ry.  Co.,  136  Wis.  411,  117  N.  W.  688,  upholding  act  of  1907, 
prohibiting  railroad  from  requiring  telegraph  operators  to  remain  on 
duty  more  than  eight  consecutive  hours;  dissenting  opinion  in  Pfeifer 
Co.  V.  Israel,  161  N.  C.  419,  77  S.  E.  425,  majority  holding  void  notes 
given  for  shipment  of  whisky  from  another  State;  dissenting  opinion 
in  State  v.  Smith,  61  W.  Va.  339,  345,  56  S.  E.  532,  534,  majority  re- 
fusing to  pass  on  validity  of  statute  penalizing  delivery  of  liquor  tx> 
person  who  had  not  ordered  it;  Covington  etc.  Bridge  Co.  v.  Kentucky, 
154  U.  S.  212,  217,  38  L.  Ed.  967,  968,  14  Sup.  Ct.  1090,  1091,  annulling 
State  regulation  of  interstate  bridge ;  Scott  v.  Donald,  165  U.  S.  95,  41 
L.  Ed.  643, 17  Sup.  Ct.  270,  applying  rule  to  South  Carolina  Liquor  Act  of 
January  2, 1895 ;  Rhodes  v.  Iowa,  170  U.  S.  414,  417,  418,  419,  423,  424, 

42  L.  Ed.  1092,  1093.  1094.  1095,  18  Sup.  Ct.  665,  666,  667,  668  (see  dis- 
senting opinion  in  170  U.  S.  429,  430,  42  L.  Ed.  1097,  1098,  18  Sup.  Ct. 
670,  671),  refusing  to  apply  prohibition  law  to  imported  liquors  in 
transit  to  purchaser;  Schollenberger  v.  Pennsylvania,  171  U.  S.  21,  22, 

43  L.  Ed.  57,  18  Sup.  Ct.  765,  and  In  re  Worthen,  58  Fed.  468,  both  an- 
nulling oleomargarine  laws  as  to  ori^nal  sales  in  imported  packages; 
In  re  Beine,  42  Fed.  546,  annulling  Kansas  liquor  prohibition  as  to  sales 
in  imported  packages ;  Ex  parte  Edgerton,  59  Fed.  117,  Ex  parte  Jervey, 
66  Fed.  960,  and  Jervey  v.  The  Carolina,  66 'Fed.  1019,  all  annulling 
Soutti  Carolina  Dispensary  Act  as  to  interstate  ship  importing  liquor; 
W.  A.  Vandercook  v.  Vance,  80  Fed.  789,  annulling  South  Carolina  Dis- 
pensary Act*as  to  importations  for  personal  use;  Cuban  S.  S.  Co.  v.  Fitz- 
patrick,  66  Fed.  67,  annulling  law  against  use  of  wharves  by  foreign 
sailors,  as  to  loading  of  ship;  Sawrie  v.  Tennessee,  82  Fed.  621,  623. 
annulling  anti-cigarette  law  as  to  imports  in  original  packages;  Bennett 
V.  American  Express  Co.,  83  Me.  242,  23  Am.  St.  Rep.  779,  13  L.  R.  A. 
37,  22  Atl.  161,  interstate  railroad  cannot  be  punished  under  game  law 
for  transporting  game;  Coit  &  Co.  v.  Button,  102  Mich.  327,  25  L.  R.  A. 
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820,  60  N.  W.  690,  law  regulating  contracts  of  foreign  corporations 
does  not  apply  to  sales  by  agents;  Stern weis  v.  Stilsing,  52  N.  J.  L.  519, 
20  Atl.  66,  annulling  city  liquor  license  ordinance  as  regards  interstate 
liquor  sales;  In  re  Langford,  57  Fed.  572,  **upon  arrival,"  as  used  in 
Wilson  act,  means  upon  reaching  destination;  dissenting  opinion  in 
Missouri  etc.  Ry.  v.  Haber,  169  U.  S.  643,  42  L.  Ed.  888,  18  Sup.  Ct. 
499,  500,  majority  upholding  Kansas  statute  against  importing  cattle 
liable  to  communicate  Texas  fever;  In  re  Jordan,  49  Fed.  239,  and  State 
V.  Illinois  Cent.  R.  Co.,  246  111.  213,  92  N.  E.  826,  both  arguendo. 

Distinguished  in  United  States  Express  Co.  v.  Friedman,  191  Fed. 
681, 112  C.  C.  A.  219,  requirement  of  Oklahoma  Enabling  Act  that  State 
Constitution  should  prohibit  liquor  in  Indian  reservations  did  not  re- 
peal Federal  laws  penalizing  introduction  of  liquor  into  such  reserva- 
tions; Southern  Express  Co.  v.  State,  188  Ala.  478,  66  South.  23,  State 
v.  United  States  Express  Co.,  164  Iowa,  135, 140, 145  N.  W.  459,  462,  and 
Taylor  v.  Commonwealth,  117  Va.  915,  85  S.  E.  501,  all  upholding 
Webb-Kenyon  Act;  Toole  v.  State,  170  Ala.  49,  54  South.  197,  keeping 
of  beer  in  storage  after  its  arrival  in  State  makes  it  subject  to  State 
laws;  Priest  v.  State,  5  Ala.  App.  176,  59  South.  319,  interstate  ship- 
ment of  liquor  into  prohibition  State  held  entitled  to  protection  only 
until  delivery  to  tsonsignee ;  State  v.  Grier,  4  Boyce  (Del.),  368,  370,  371, 
382,  88  Atl.  598,  599,  603,  affirming,  under  Webb-Kenyon  Act,  convic- 
tion for  bringing  intoxicating  liquor  into  local  option  territory;  Racine 
Iron  Co.  V.  McCommons,  111  Ga.  545,  36  S.  E.  870,  holding  State  not 
prohibited  from  imposing  tax  upon  traveling  agent  of  nonresident  prin- 
cipals, receiving  goods  in  original  packages,  breaking  same  and  dis- 
tributing goods;  American  Express  Co,  v.  Bper,  107  Miss.  539,  547,  Ann. 
Oas.  1916D,  127,  65  South.  579,  581,  upholding  State  law  forbidding  any 
person  to  import  more  than  one  gallon  of  intoxicating  liquor,  under 
Webb-Kenyon  Act,  depriving  traffic  in  intoxicating  liquors  of  protection 
derived  from  its  interstate  character;  Hart  v.  State,  87  Miss.  180,  39 
South.  525,  upholding  Code  1892,  §  1604,  making  it  misdemeanor  to  act 
as  agent  in  effecting  sale  of  liquor  in  territory  in  which  sale  prohibited ; 
People  V.  Abramson,  208  N.  Y.  142,  101  N.  E.  850,  upholding  statute 
requiring  that  adulterated  milk  should  be  so  labeled;  Glenn  v.  Southern 
Express  Co.,  170  N.  C.  289,  87  S.  E.  139,  upholding,  under  Webb-Kenyon 
law,  statute  limiting  amount  of  liquor  which  resident  of  State  can  im- 
port for  personal  use ;  State  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C.  299,  302, 
84  S.  E.  285,  286,  upholding,  under  Webb-Kenyon  law,  statute  prescrib- 
ing record  for  interstate  shipments  of  liquor;  State  v.  Eighteen  Casks 
of  Beer,  24  Okl.  790,  791,  793,  25  L.  R.  A.  (N.  S.)  492,  104  Pac.  1095, 
1096,  intoxicating  liquor,  imported  to  be  sold  in  violation  of  prohibitory 
laws,  may  be  seized  upon  carrier's  premises  as  soon  as  delivei^ed  to 
consignee;  Huff  v.  State,  9  Okl.  Cr.  681,  133  Pac.  267,  following  decision 
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of  United  States  Supreme  Court  which  upheld  Federal  statutes  forbid- 
diug  introduction  of  liquor  for  personal  use  into  what  was  formerly 
Indian  Territory;  dissenting  opinion  in  State  v.  Cardwell,  166  N.  C.  318, 
81  S.  E.  632,  majority  holding  that  person  ordering  liquor  from  another 
State  solely  for  accommodation  of  third  party  was  not  guilty  of  illegal 
sale;  In  re  Spickler,  43  Fed.  654,  655,  10  L.  B.  A.  447,  448,  and  In  re 
Van  Vliet,  43  Fed.  762,  10  L.  R.  A.  451,  under  act  of  Congress,  subject- 
ing imports  to  State  regulations  "upon  arrival' ';  Ex  parte  Brown,  48 
Fed.  440,  441,  upholding  merchants'  license  tax  based  on  purchases; 
Ex  parte  Maier,  103  Cal.  486,  42  Am.  St.  Rep.  136,  37  Pac.  405,  uphold- 
ing law  against  selling  deer-meat  cut  from  imported  carcass;  Collins  v, 
•  Hills,  77  Iowa,  186,  8  L.  R.  A.  114,  41  N.  W.  573,  upholding  anti-liquor 
law,  even  as  to  goods  sold  in  imported  bottles ;  State  v.  Creeden,  78  Iowa, 
557,  7  L.  R.  A.  301,  43  N.  W.  673,  where  railroad  ceased  to  be  carrier 
and  became  warehouseman ;  Wind  v.  Her,  93  Iowa,  323,  27  L.  R.  A.  221, 
61  N.  W.  1003,  refusing  foreign  vender  judgment  for  liquor  furnished 
for  unlawful  sale  within  State;  State  v.  Wheelock,  95  Iowa,  585,  58 
Am.  St.  Rep.  445,  30  L.  R.  A.  440,  64^N.  W.  622,  upholding  law  imposing 
license  on  itinerant  drug  venders  who  profess  to  cure;  Territory  v. 
Guyott,  9  Mont.  49,  22  Pac.  134,  sale  to  Indian  outside  reservation  is 
not  commerce  with  Indian  tribe;  Tredway  v.  Riley,  32  Neb.  505,  29  Am. 
St.  Rep.  454,  49  N.  W.  271,  upholding  Iowa  law  against  liquor  manu- 
facture, though  goods  be  for  export;  State  v.  Holleyman,  55  S.  C.  219, 
45  L.  R.  A.  569,  31  S.  E.  363,  upholding  law  against  handling  contra- 
band liquors  in  night-time,  though  from  another  State;  O'Neil  v.  Ver- 
mont, 144  U.  S.  335,  36  L.  Ed.  457,  12  Sup.  Ct.  698  -(see  dissenting  opin- 
ion in  144  U.  S.  355,  356,  86.  L.  Ed.  464,  12  Sup.  Ct.  705,  706),  arguendo. 

When  imported  liquors  become  subject  to  State  regulation.    Note, 
7  Ann.  Gaa.  1182. 

Carrier's  liability  for  transporting  liquors.    Note,  46  L.  R.  A.  418. 

Regulating  sale  of  intoxicants  on  vessels  engaged  in  interstate  com- 
merce.   Note,  1  L.  R.  A.  (N.  8.)  640. 

Validity  of  statute  forbidding  carrying  liquors  into  prohibition  dis- 
trict.   Note,  17  L.  R.  A.  (N.  S.)  299. 

Duty  of  carrier  to  accept  liquor  for  transportation  to  where  sale 
prohibited  or  restricted.    Note,  40  L.  R.  A.  (N.  S.)  798. 

Wbether  right  to  import  Indudes  rlglit  to  sell  In  original  package^ 
quaere. 

Approved  in  Foppiano  v.  Speed,  199  U.  S.  516,  517,  50  L.  Ed.  291,  26 
Sup.  Ct.  138,  upholding  State  license  on  one  conducting  bar  within  State 
on  board  interstate  ferry-boat;  State  v.  Lowry,  166  Ind.  380,  398,  9 
Ann.  Oaa.  850,  4  L.  R.  A.  (N.  S.)  528,  77  N.  E.  730,  736,  State  may  not 
prohibit  importation  of  cigarettes  in  original  package;  State  v.  Ecken- 
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rode,  148  Iowa,  185,  127  N.  W.  60,  packages  of  food  products  shipped 
from  outside  State  to  agent  within  State  fpr  delivery  to  persons  order- 
ing same  are  not  subject  to  State  pur^  food  law;  Wrought  Iron  Range 
Co.  V.  Campen,  135  N.  C.  529,  531,  47  S.  E.  666,  where  ranges  made  in 
one  State  and  sold  by  sample  in  another  State  and  delivered  in  original 
package,  agents  exhibiting  sample  and  making  deliveries  are  not 
peddlers  within  license  act  of  1903;  Greek- American  Sponge  Co.  v. 
Richardson  Drug  Co.,  124  Wis.  475,  102  N.  W.  890,  sale  by  foreign  to 
domestic  corporation  whereby  goods  consigned  to  local  agent  for  pur- 
chaser's inspection,  and  after  inspection  delivered  in  original  package, 
is  interstate  commerce  and  enforceable  by  corporation  without  comply- 
ing with  statute  relating  to  foreign  corporations;  Leisy  v.  Hardin,  135 
U.  S.  Ill,  34  L.  Ed.  133,  10  Sup.  Ct.  685  (see  dissenting  opinion  in  135 
U.  S.  155,  34  L.  Ed.  148,  10  Sup.  Ct.  700),  annulling  liquor  prohibition 
law  as  to  sales  in  original  imported  packages;  State  v.  Chapman,  1 
S.  D.  429,  47  N.  W.  416,  importers  or  agents  may  sell  in  original  pack- 
ages ;  State  v.  Goetze,  43  W.  Va.  501,  64  Am.  St.  Rep.  876,  27  S.  E.  227, 
annulling  cigarette  license  law  as  to  sales  in  imported  packages;  Rhodes 
V.  Iowa,  170  U.  S.  414,  42  L.  Ed.  1092,  18  Sup.  Ct.  665,  and  Swift  v. 
Sutphin,  39  Fed.  635,  both  arguendo. 

Distinguished  in  In  re  Van  Vliet,  43  Fed.  763,  765,  10  L.  B.  A.  452, 
453,  upholding  prohibition  law,  as  to  imports,  under  Wilson  ac'i;;  State 
V.  Zimmerman,  78  Iowa,  616,  43  N.  W.  458,  holding  intoxicants,  after 
reaching  State,  subject  to  State  laws;  Ex  parte  Maier,  103  Cal.  487,  42 
Am.  St.  Bep.  137,  37  Pac.  405,  upholding  law  against  selling  deer-meat 
cut  from  imported  carcass;  Stommel  v.  Timbrel,  84  Iowa,  341,  51  N.  W. 
161,  upholding  State  prohibition  where  liquor  was  drawn  from  original 
package;  Waterbury  v.  Newton,  50  N.  J.  L.  538,  14  Atl.  606,  upholding 
oleomargarine  law,  even  as  to  sale  in  imported  packages ;  McGlasson  v. 
Johnson,  86  Iowa,  480,  53  N.  W.  268,  and  English  v.  Johnson,  86  Iowa, 
751,  53  N.  W.  268,  both  enjoining  defendants  from  maintaining  liquor 
nuisance;  Wind  v.  Her,  93  Iowa,  325,  27  L.  B.  A.  222,  61  N.  W.  1004, 
foreign  vender  cannot  recover  for  liquor  sold  to  be  unlawfully  retailed 
within  State;  Oregon  R.  &  Nav.  Co.  v.  Campbell,  108  JPed.  255, 
where  merchandise  was  transported  to  its  destination,  placed  by  con- 
signee in  warehouse  and  freight  paid,  subsequent  transportation  of 
goods  in  original  packages  was  interstate  commerce;  Harrell  v.  Speed, 
113  Tenn.  231,  233,  234,  106  Am.  St.  Rep.  814,  81  S.  W.  842,  one  running 
bar  on  interstate  boat  is  liable  to  license  tax  for  running  bar  while  boat 
is  at  landing  in  State. 

Power  to  regulate  or  forbid  sale  does  not  include  power  to  prevent 
importatioiL 
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Approved  in  Leisy  v.  Hardin,  135  U.  S.  124,  34  L.  Ed.  138,  10  Sup.  Ct. 
689  (see  dissenting  opinion  in  136  U.  S.  156,  34  L.  Ed.  149,  10  Sup.  Ct. 
701),  and  Lyng  v.  Michigan,  135.  U.  S.  166,  34  L.  Ed.  163,  10  Sup.  Ct. 
727  (reversing  74  Mich.  590,  42  N.  W.  142),  both  annulling  liquor  pro- 
hibition law  as  to  sales  in  original  imported  packages;  SchoUenberger 
V.  Pennsylvania,  171  U.  S.  22,  43  K  Ed.  67,  18  Sup.  Ct.  765,  annulling 
oleomargarine  law  as  to  original  sales  in  imported  packages;  Shaw  v. 
City  of  Atlanta,  11  Ga.  App.  394,  76  S.  E.  487,  one  orderii]^  liquor  from 
another  State  cannot  be  convicted  of  keeping  it  for  unlawful  sale  until 
it  has  been  delivered  to  him  by  carrier;  State  v.  Intoxicating  Liquors, 
94  Me.  339,  47  Atl.  532,  declaring  Maine  statutes  prohibiting  importa- 
tion of  liquor  with  intent  to  sell  same  repugnant  to  Federal  Constitu- 
tion. 

Distinguished  in  Lang  v.  Lynch,  38  Fed.  490,  4  L.  B.  A.  832,  upholding 
conviction  of  nonresident's  agent  for  soliciting  liquor  sales. 

Bight  to  Import  legitimate  articles  carries  right  to  selL 
Approved  in  McGregor  v.  Cone,  104  Iowa,  470,  66  Am.  St.  Rep.  526,  39 
K  R.  A.  486,  73  N.  W.  1043,  annulling  anti-cigarette  law  as  to  sale  in 
imported  packages. 

Where  subject  is  local  in  nature,  State  may  regnlate  if  Oongress  does 
not;  alitor,  where  nationaL 

Approved  in  Wilmington  Transportation  Co.  v.  Railroad  Commission, 
236  U.  S.  165,  59  L.  Ed.  616,  35  Sup.  Ct.  276,  in  absence  of  Federal  ac- 
tion. State  may  regnlate  charges  for  transportation  over  high  seas  be- 
tween tiYo  ports  in  same  State;  Port  Richmond  etc.  Ferry  Co.  v.  Bd.  of 
Chosen  Freeholders,  234  U.  S.  330,  68  L.  Ed.  1386,  34  Sup.  Ct.  821,  State 
may  regitlate  charges  on  interstate  ferry  in  absence  of  congressional 
action ;  Globe  Elevator  Co,  v.  Andrew,  144  Fed.  880,  determining  valid- 
ity of  Wisconsin  law  for  inspection  and  grading  of  grain  at  Superior; 
The  City  of  Norwalk,  55  Fed.  106,  upholding  State  law  giving  damages 
for  negligence  on  its  navigable  waters;  Leisy  v.  Hardin,  135  U.  S.  119, 
34  L.  Ed.  136,  10  Sup.  Ct.  687,  annulling  liquor  prohibition  as  to  sales 
in  original  packages;  In  re  Minor,  69  Fed.  235,  Sawrie  v.  Tennessee,  82 
Fed.  618,  and  State  v.  Goetze,  43  W.  Va.  499,  64  Am.  St.  Rep.  876,  27 
S.  E.  226,  all  annulling  cigarette  r^ulations  as  to  sales  thereof  in  im- 
ported packages;  Simpson  v.  Shepard,  230  U.  S.  400,  Ann.  Ca«.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1161,  67  L.  Ed,  1641,  33  Sup.  Ct.  729,  arguendo. 

State  can  regnlate  sales  only  after  importation  is  complete. 

Approved  in  Swift  v.  Sutphin,  39  Fed.  635,  and  In  re  Rebman,  41 

Fed.  869,  both  annulling  inspection  law  effecting  exclusion  of  meats  of 

other  States;  McGregor  v.  Cone,  104  Iowa,  470,  65  Am.  St.  Rep.  626, 

39  L.  R.  A.  486,  73  N.  W.  1043,  upholding  anti-cigarette  law  as  to  im- 
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ported  packages  when  opened;  dissenting  opinion  in  Vance  v.  W.  A. 
Vandereook  Co.,  170  U.  S.  457,  42  L.  Ed.  1107,  18  Sup.  Ct.  681, 
aigaendo. 

Wliat  l8  article  of  commerce  Is  determined  by  commercial  usage. 

Approved  in  Swift  v.  Sutphin,  39  Fed.  636,  641,  annulling  inspection 
law  which  effected  exclusion  of  meat  imports. 

Miscellaneous.  Cited  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  884, 
determining  validity  of  Wisconsin  law  for  inspection  and  grading  of 
grain  at  Superior;  Ejiorville  v.  ElnoxviUe  W.  Co.,  107  Tenn.  675,  64 
S.  W.  1082,  to  point  of  legislature's  power  to  enter  into  irrevocable  con- 
tract for  water  supply. 

125  U.  8.  52&n530,  31  L.  Ed.  813,  8  Sup.  Ot.  958,  HABTRAKTT  ▼.  OLIVER. 

Goods  left  In  custody  of  govermnent  until  act  of  1B83  effective  aret. 
dutiable  as  of  time  when  delivered. 

Approved  in  American  Cigar  Co.  v.  United  States,  146  Fed.  488,  77 
C.  C.  A.  40,  liquidation  of  duties  by  collector  not  final  till  after  goods 
delivered  to  importer;  United  States  v.  A.  D.  Shaw  &  Co.,  144  Fed.  333, 
75  C.  C.  A.  291,  no  allowance  can  be  made  for  leakage  of  wines  while  in 
transit;  American  Sugar  Refining  Co.  v.  Bidwell,  124  Fed.  681,  holding 
goods  shipped  from  Philippines  before,  but  arriving  at  port  of  entry 
after,  repeal  of  duties,  not  dutiable;  De  Pass  v.  Bidwell,  124  Fed.  621, 
622,  subjecting  goods  imported  from  Porto  Rico  after  cession,  volun- 
tarily placed  in  bonded  warehouse,  to  duty  in  force  at  time  of  with- 
drawal; North  American  Commercial  Co.  v.  North  American  Transp. 
etc.  Co.,  52  Wash.  507,  100  Pac.  986,  duty  on  coal  not  subject  to  rebate 
where  it  was  not  entered  until  after  rebate  statute  had  expired;  Sher- 
man V.  Robertson,  136  U.  S.  571,  34  L.  Ed.  540, 10  Sup.  Ct.  1003,  follow- 
ing rule ;  Saltonstall  v.  Russell,  152  U.  S.  631,  38  L.  Ed.  577,  14  Sup.  Ct. 
734,  holding  duties  payable  at  first  port  of  entry;  Burr  v.  United  States, 
66  Fed.  743,  holding  duties  li(j[uidated  day  after  new  act,  on  goods  im- 
ported under  old,  determinable  by  new  act;  Schmid  v.  United  States,- 66 
Fed.  745,  holding  goods  deposited  before,  but  withdrawn  after  act, 
dutiable  thereunder;  United  States  v.  E.  L.  Goodsell  Co.,  84  Fed.  441, 
28  C.  C.  A.  453  (affirming  78  Fed.  807),  a  like  case,  under  act  of  1894;  In 
re  Mathews,  45  Fed,  850,  arguendo. 

Ctoods  In  charge  of  customs  officer,  preliminary  to  removal  to  bonded 
warehouse,  are  deemed  actually  therein. 

Approved  in  Seeberger  v.  Schweyer,  153  U.  S.  611,  613,  88  L.  Ed.  840, 
841,  14  Sup.  Ct.  882,  regarding  goods  in  charge  of  carrier,  en  route  to 
warehouse,  as  in  warehouse. 
3IV— 13 
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125  XT.  S.  630-655,  31  L.  Ed.  790,  8  Sup.  Ct.  961,  WESTERN  UNION  TEL. 
CO.  ▼.  MASSACHUSETTS. 

Act  giving  telegraph  companies  right  of  way  oyer  post  roads  confers 
no  exemption  from  taxation. 

Approved  in  Williams  v.  City  of  Talladega,  226  U.  S.  414,  il6,  57 
L.  Ed.  279,  280,  33  Sup.  Ct.  116  (reversing  164  Ala.  640,  646,  51  South. 
331,  333),  holding  void  municipal  license  tax  ux>on  local  business  of 
telegraph  company,  including  government  nnessages;  Western  Union 
Tel.  Co.  Yi  City  of  Richmond,  224  U.  S.  169,  170,  56  L.  Ed.  716, 
32  Sup.  Ct.  449  (afi&rming  178  Fed.  323),  sustaining  city  ordinance 
imposing  annual  tax  of  two  dollars  on  telegraph  poles  and  giving  city 
engineer  power  to  regulate  their  number  and  character;  Atlantic  & 
Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  163,  47  K  Ed.  999,  23  Sup. 
Ct.  818,  holding  municipal  corporation  may  charge  interstate  tele* 
graph  companies  a  reasonable  amount  for  police  supervision;  West- 
em  Union  Tel.  Co.  ¥.  Trapp,  186  Fed.  124,  108  C.  C.  A.  226,  refusing  to 
set  aside  assessment  as  illegally  discriminating  against  telegraph  com- 
pany; Western  Union  Tel.  Co.  v.  Wright,  166  Fed.  955,  958,  State  tax 
held  not  to  include  Federal  franchise;  Sunset  Tel.  &  Tel.  Co.  v.  City  of 
Pomona,  164  Fed.  572,  telegraph  companies  have  no  right  to  occupy 
streets  of  city  without  latter 's  consent;  Ganz  v.  Ohio  Postal  Tel.  etc. 
Co.,  140  Fed.  695,  72  C.  C.  A.  186,  upholding  order  of  supervisors  com- 
pelling telegraph  company  to  remove  line  from  road  where  it  incom- 
modes public;  Toledo  v.  Western  Union  Tel.  Co.,  107  Fed.  13,  52 
L.  B.  A.  730,  46  C.  C.  A.  Ill,  denying  telegraph  companies  accepting 
provisions  act  Congress,  1866,  right  to  erect  and  maintain  lines  and 
X)oles  without  complying  with  city's  regulation;  Carver  v.  State,  11  Ga. 
App.  25,  26,  74  S.  E.  557,  558,  county  authorities  cannot  deny  to  tele- 
graph company  right  to  use  highway  for  its  poles  and  lines;  City  of 
Springfield  v.  Postal  Telegraph-Cable  Co.,  253  111.  353,  97  N.  E.  674, 
sustaining  city  ordinance  imposing  rental  charge  of  one  dollar  per  year 
for  each  telegraph  pole;  State  v.  Western  Union  Tel.  Co.,  165  Mo.  519, 
65  S.  W.  778,  subjecting  tangible  property  and  franchise  of  telegraph 
company  within  State  to  taxation  by  State;  West  Shore  R.  Co.  v.  State 
Board  of  Assessors,  82  N.  J.  L.  39,  Sl.Atl.  352,  applying  rule  to  valua- 
tion of  railroad  franchise;  Massachusetts  v.  Western  Union  Tel.  Co., 
141  U.  S.  41,  42,  35  L.  Ed.  629,  11  Sup.  Ct.  890,  sustaining  same  law; 
Ficklen  v.  Shelby  Co.,  145  U.  S.  23,  36  K  Ed.  607,  12  Sup.  Ct.  812,  hold- 
ing property  of  corporations  operatir^  under  Federal  franchise  not 
exempt;  St.  Louis  v.  Western  Union  Tel.  Co.,  148  U.  S.  102,  87  L.  Ed. 
384,  13  Sup.  Ct.  489,  upholding  municipal  charge  for  use  of  streets; 
Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S.  699,  89  L.  Ed.  816,  15  Sup. 
Ct.  271,  upholding  like  Mississippi  tax  on  telegraph  companies;  Rich- 
mond V.  Southern  Bell  Tel.  Co.,  174  U.  S.  771,  48  L.  Ed.  1166,  19  Sup. 
Ct.  781  (affirming  85  Fed.  25,  28  C.  C.  A.  659,  modifying  78  Fed.  801), 
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holding  decision  applicable  to  telephone  companies;  Western  Union  Tel. 
Co.  V.  Mayor  etc.  of  New  York,  38  Fed.  559,  3  L.  B.  A.  454,  holding 
companies  not  exe^npted  under  act  from  obedience  to  New  York  law, 
requiring  wires  to  be  laid  underground ;  Telegraph  Co.  v.  State,  71  Miss. 
567,  42  Am.  St.  Bep.  483,  14  South.  39,  upholding  privilege  tax  on  tele- 
graph companies. 

Distinguished  in  Western  Union  Tel.  Co.  v.  City  of  Omaha,  73  Neb. 
534,  103  N.  W.  86,  amount  of  gross  receipts  is  not  reasonable  basis  for  . 
estimating  value  of  tel^raph  company's  franchise. 

Scope  and  effect  of  act  of  Congress  of  July  24,  1866.    Note,  1  Ann. 
Caji.  533. 

Federal  agencies  are  exemirt  only  so  far  as  tax  tends  to  Impair  efllciency. 
Approved  in  State  v.  Western  Union  Tel.  Co.,  75  Kan.  637,  638,  653, 
658,  90  Pac.  309,  310,  315,  317,  sustaining  law  imposing  charter  fee  upon 
telegraph  company  based  upon  amount  of  its  capital  stock;  Western 
Union  Tel.  Co.  v.  Village  of  Wakefield,  69  Neb.  276,  95  N.  W.  661,  de- 
termining validity  of  village  occupation  tax  on  telegraph  companies; 
Baltic  Mining  Co.  v.  Commonwealth,  207  Mass.  389,  93  N.  E.  834,  sus- 
taining State  tax  on  foreign  corporation  engaged  m  interstate  commerce 
for  privilege  of  maintaining  office  in  State;  De  Rochemont  v.  New  York 
Cent.  etc.  R.  R.  Co.,  75  N.  H.  162,  139  Am.  St.  Rep.  673,  29  L.  R.  A. 
(N.  S.)  529,  71  Atl.  870,  attachment  of  freight-car  not  in  actual  use  does 
not  directly  affect  interstate  commerce;  State  v.  Clement  Nat.  Bank,  84 
Vt.  182,  Ann.  Oas.  1912D,  22,  78  Atl.  950,  upholding  State  tax  upon 
interest-bearing  deposits  in  national  banks;  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  23,  28,  85  K  Ed.  616,  618,  11  Sup.  Ct.  878,  880 
(but  see  dissenting  opinions  in  141  U.  S.  36,  35  L.  Ed.  621,  11  Sup.  Ct. 
883),  Postal  Tel.  Cable  Co.  v.  Charleston,  153  U.  S.  696,  38  L.  Ed.  873, 

14  Sup.  Ct.  1096,  and  Western  Union  Tel.  Co.  v.  City  Council  of  Charles- 
ton, 56  Fed.  422,  all  upholding  city  taxes  on  local  business  of  telegraph 
companies ;  Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S.  698,  39  L.  Ed.  816, 

15  Sup.  Ct.  270,  holding  interstate  telegraph  companies  subject  to  prop- 
erty tax;  Central  Pac.  R.  R.  Co.  v.  California,  162  U.  S.  123,  40  L.  Ed. 
914,  16  Sup.  Ct.  778,  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  14, 
41  If.  Ed.  54,  16  Sup.  Ct.  1058,  and  Western  Union  Tel.  Co.  v.  Norman, 
77  Fed.  21,  all  holding  employment  of  property  in  interstate  commerce 
does  not  exempt  it  from  taxation ;  Western  Union  Tel.  Co.  v.  Mayor  etc. 
of  New  York,  38  Fed.  554,  8  L.  R.  A.  451,  holding  telegraph  company 
amenable  to  police  regulations;  Sanford  v.  Poe,  69  Fed.  554,  16  C.  C.  A. 
305,  and  Western  Union  Tel.  Co.  v.  Poe,  69  Fed.  559,  16  C.  C.  A.  683, 
upholding  Ohio  "Nichols  law,"  taxing  telephone  companies;  Phila- 
delphia V.  Western  Union  Tel.  Co.,  89  Fed.  460,  32  C.  C.  A.  246,  holding 
city  may  exact  license  tax  for  poles  and  wires  maintained  tisercin; 
Osborne  v.  State,  33  Fla.  200,  89  Am.  St.  Rep.  124,  25  L.  R.  A.  182,  14 
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South.  600,  holding  fact  that  express  company  does  interstate  business 
does  not  exempt  it  from  taxation  for  local  business;  Crown  Cork  etc. 
Co.  V.  State,  87  Md.  699,  67  Am.  St.  Rep.  376,  40  Atl.  1076,  holding  in- 
vestment of  corporation  stock  in  patent  rights  does  not  exempt  holders 
from  tax  on  real  value;  Postal  Tel.  Cable  Co.  v.  State  Revenue  Agent, 
71  Miss.  660,  562,  42  Am.  St.  Rep.  477,  479,  14  South.  37,  38,  upholding 
tax  on  telegraph  companies;  Elmira  Sav.  Bank  v.  Davis,  142  N.  Y.  595, 
597,  25  L.  R.  A.  650,  551,  37  N.  E.  646,  647,  upholding  State  banking 
law,  making  savings  banks  depositing  in  national  banks  preferred  credi- 
tors on  latter 's  insolvency;  Transit  Co.  v.  Lynch,  18  Utah,  394,  55  Pac. 
643,  upholding  tax  on  cars  of  foreign  corporation  used  in  Utah;  New 
York  V.  Roberts,  171  U.  S.  666,  48  K  Ed.  326,  19  Sup.  Ct.  61,  arguendo. 

The  following  have  been  held  invalid,  as  transcending  State  power: 
Ratterman  v.  Western  Union  Tel.  Co.,  127  U.  S.  426,  32  K  Ed.  233,  8 
Sup.  Ct.  1131,  and  Western  Union  Tel.  Co.  v.  Alabama,  132  U.  S.  473, 
33  L.  Ed.  409, 10  Sup.  Ct.  162,  tax  based  partly  on  gross  returns  without 
State;  Leloup  v.  Mobile,  127  U.  S.  649,  32  K  Ed.  314,  8  Sup.  Ct.  1384, 
general  license  tax  on  telegraph  companies;  State  v.  Indiana  etc.  Min. 
Co.,  120  Ind.  679,  22  N.  E.  779,  act  penalizing  exportation  of  natural  gas 
from  State ;  People  v.  Wemple,  138  N.  Y.  15,  19  L.  R.  A.  699,  33  N.  E. 
724,  tax  on  interstate  ferry  having  only  terminal  in  State. 

Distinguished  in  Town  of  New  Decatur  v.  American  Tel.  etc.  Co.,  176 
Ala.  641,  Ann.  Gas.  1915A,  875,  58  South.  628,  town  had  no  right  to 
compel  removal  of  telephone  poles  though  ordinance  permitting  their 
erection  had  been  expressly  made  subject  to  revocation;  Postal 
Telegraph-Cable  Co.  v.  Mayor  etc.  of  Cordele,  139  Ga.  132,  Ann.  Gu. 
1914 A,  984,  76  S.  E.  747,  holding  void  city  ordinance  imposing  annual 
tax  of  one  hundred  dollars  on  telegraph  companies  or  in  lieu  thereof,  two 
dollars  for  each  pole;  St.  Louis  v.  Western  Union  Tel.  Co.,  39  Fed.  60, 
denying  municipal  or  State  power  to  impose  privilege  tax  on  interstate 
telegraph  companies;  Bain  v.  Richmond  etc.  R.  R.  Co.,  105  N.  C.  365, 
18  Am.  St.  Tiep.  914,  8  L.  R.  A.  300,  11  S.  E.  312,  holding  cars  of  non- 
resident corporation,  passing  through  State,  not  taxable. 

Protection   of   corporations   from   sp<Bcial   and   hostile   legislation. 
Note,  62  Am.  St.  Refp.  175. 

Statute  or  ordinance  imposing  tax  on  telegraph  company  as  inter- 
ference with  interstate  commerce.    Note,  Ann.  Gas.  19i4A,  987. 

Imposition  by  States  of  burdens  on  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  R.  A.  162. 

Taxation  of  telegraph  companies,  based  upon  proportionate  length  of 
lines  In  State,  Is  constitutional. 

Approved  in  In  re  Assessment  of  Western  Union  Tel.  Co.,  35  Okl.  630, 
130  Pac.  667,  following  rule;  St.  Louis  Southwestern  Ry.  Co.  v.  Arkan- 
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sas,  235  U.  S.  365,  59  L.  EcL  272,  35  Sup.  Ct.  99,  sustaining  annual 
franchise  tax  upon  foreign  railway  company  based  upon  property  used 
by  it  in  its  interstate  business;  Western  U.  Tel.  Co.  v.  Missouri  ex  rel. 
Gottlier,  190  U.  S.  423,  47  K  Ed.  1120,  23  Sup.  Ct.  733,  sustaining  State 
tax  upon  interstate  telegraph  company,  considered  for  purposes  of  tax- 
ation as  part  of  system  operating  in  other  States ;  Louisville  &  N.  R.  Co. 
V.  Bosworth,  230  Fed.  200,  in  computing  mileage  for  assessment  purposes, 
of  interstate  railroad  company,  all  mileage  owned,  leased  or  controlled 
must  be  considered;  Fargo  v.  Powers,  220  Fed.  710,  711,  express  com- 
pany may  be  taxed  upon  mileage  basis;  In  re  Arkansas  Rate  Cases,  187 
Fed.  319,  value  of  railroad  property  devoted  to  interstate  business  may 
be  presumed  to  bear  same  ratio  to  total  value  as  intrastate  earnings  bear 
to  total'  earnings ;  Western  Union  Tel.  Co.  v.  Wright,  158  Fed.  1006, 
1008,  upholding  State  tax  upon  franchise  and  other  property  of  tele- 
graph company;  St.  Louis  etc.  R.  Co.  v.  Davis,  132  Fed.  633,  applying 
rule  to  railroad;  St.  Louis  Southwestern  Ry.  Co.  v.  State,  106  Ark.  331, 
152  S.  W.  114,  upholding  annual  franchise  tax  of  one  per  cent  upon 
that  part  of  capital  stock  represented  by  property  owned  in  State; 
Wright  V.  Union  Tank  Line  Co.,  143  Ga.  771,  85  S.  E.  997,  sustaining 
taxation  of  equipment  companies  on  track-mileage  basis;  State  v.  Can- 
adian Pac.  Ry.  Co.,  100  Me.  207,  60  Atl.  903,  applying  rule  to  taxation 
of  railroad;  Cumberland  &  Pa.  R.  R.  v.  State,  92  Md.  685,  48  Atl.  508, 
upholding  tax  upon  gross  receipts,  amount  determined  by  proportion 
length  of  line  *within  State  hears  to  entire  len^h  of  line;  S.  S.  White 
Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  39,  Ann.  Gas.  1913G,  805, 
98  N.  E.  1058,  upholding  annual  excise  tax  upon  foreign  corporation  of 
one-fiftieth  of  one  per  cent  of  capital  stock,  not  to  exceed  two  thousand 
dollars;  Blackstone  Mfg.  Co.  v.  Town  of  Blackstone,  200  Mass.  93,  18 
L.  R.  A.  (N.  S.)  755,  85  N.  E.  884,  value  of  water-power  appurtenant  to 
land  in  one  State  may  be  assessed  there  though  utilized  in  another 
State;  American  Glue  Co.  v.  Commonwealth,  195  Mass.  530,  122  Am.  St. 
Bep.  268,  81  N.  E.  302,  corporate  franchise  is  not  subject  to  taxation  in 
State  other  than  that  which  granted  it;  State  v.  Wiggins  Ferry  Co.,  208 
Mo.  651,  106  S.  W.  1014,  in  assessing  property  of  ferry  company,  value 
derived  from  use  in  connection  with  railroads  owned  by  it  at  its  ter- 
mini might  be  considered;  State  v.  Western  Union  Tel.  Co.,  165  Mo. 
519,  521,  522,  525,  526,  65  S.  W.  778,  779,  780,  781,  upholding:  tax  upon 
franchise  considering  franchise  and  tangible  property  as  a  system  and 
assessing  in  proportion  as  property  within  State  bears  to  whole  prop- 
erty; People  v.  Reardon,  184  N.  Y.  455,  456,  112  Am  St.  Bep.  644,  645, 
77  N.  E.  978,  upholding  act  of  1905,  imposing  tax  on  transfers  of  stock 
in  foreign  and  domestic  corporations;  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  25,  36  L.  Ed.  617,  IL  Sup.  Ct.  879  (but  see  dissenting 
opinion  in  141 U.  S.  34,  35  L.  Ed.  620, 11  Sup.  Ct.  882),  affirming  55  Fed. 
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209,  upholding  tax  on  foreign  sleeping-cars  upon  like  method  of  valua- 
tion; Massachusetts  v.  Western  Union  Tel.  Co.,  141  U.  S.  45,  86  L.  Ed. 
630, 11  Sup.  Ct.  891,  case  on  all-fours ;  Pittsbm^h  etc.  Ry.  Co.  v.  Backus, 
154  U.  S.  431,  38  L.  Ed.  1038,  14  Sup.  Ct.  1118  (affirming  133  Ind.  656, 
33  N.  E.  442),  and  Cleveland  etc.  Ry.  Co.  v.  Backus,  133  Ind.  545,  18 
L.  B.  A.  743,  33  N.  E.  431,  both  upholding  like  method  of  fixing  taxable 
value  of  railroads  partly  in  State;  Postal  Tel.  Cable  Co.  v.  Adams,  155 
U.  S.  700,  39  L.  Ed.  317,  15  Sup.  Ct.  271,  Western  Union  Tel.  Co.  v. 
Taggart,  163  U.  S.  15, 16, 17,  21,  41  K  Ed.  55,  57,  16  Sup.  Ct.  1058, 1059^^ 
1061  (affirming  141  Ind.  293,  301,  40  N.  E.  1054,  1057),  and  Western 
Union  Tel.  Co.  v.  Henderson,  68  Fed.  600,  all  upholding  like  fcaxes; 
Adams  Exp.  Co.  v.  Ohio,  165  U.  S.  220,  41  L.  Ed.  695,  17  Sup.  Ct.  309, 
Wells-Fargo  &  Co.  v.  Crawford  Co.,  63  Ark.  589,  37  L.  E.  A.*  375,  40 
S.  W.  713,  and  State  v.  Adams  Express  Co.,  144  Ind.  557,  42  N.  E.  485, 
all  approving  same  method  of  valuation  applied  to  express  companies; 
American  etc.  Transit.  Co.  v.  Hall,  174  U.  S.  75,  43  L.  Ed.  899, 19  Sup.  Ct. 
601,  upholding  tax  on  average  number  of  cars  habitually  used  in  State ; 
Western  Union  Tel.  Co.  v.  Norman,  77  Fed.  24,  holding  like  Kentucky 
tax  on  "franchises,"  really  one  on  capital  stock,  and  valid;  State  v. 
New  York  etc.  R.  R.  Co.,  60  Conn.  334,  22  Atl.  767,  upholding  tax  on 
railroads  running  into  otiier  States;  Osborne  v.  State,  33  Fla.  175,  39 
Am.  St.  Rep.  106,  25  L.  E.  A.  125,  14  South.  592,  upholding  tax  on  ex- 
press companies  as  only  applicable  to  local  business;  Postal  Tel^raph 
Cable  Co.  v.  State  Revenue  Agent,  71  Miss.  563,  565,  42  Am.  St.  Rep. 
480,  482,  14  South.  38,  39,  upholding  tax  of  so  much  per  jnile  of  wires; 
Lumberville  Bridge  Co.  v.  Board  of  Assessors,  55  N.  J.  L.  535,  25  K 
R.  A.  137,  26  Atl.  713,  upholding  license  fees  on  domestic  corporation, 
though  engaged  in  interstate  trade;  State  v.  State  Board  of  Assessment 
and  Equalization,  3  S.  D.  351,  53  N.  W.  196,  upholding  tax  on  express 
companies  doing  business  in  State. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  31,  39, 
54  K  Ed.  367,  371,  30  Sup.  Ct.  190,  holding  void  "charter  fee"  of  given 
per  cent  of  capital  stock  imposed  upon  foreign  telegraph  company; 
Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  206,  50  L.  Ed.  154,  26 
Sup.  Ct.  36,  due  process  of  law  is  denied  Kentucky  corporation  by  tax 
assessed  under  authority  of  Ky.  Stats.,  §  4020,  on  its  rolling  stock  per- 
manently located  in  other  States;  Eidman  v.  Martinez,  184  U.  S.  582, 
46  L.  Ed.  701,  22  Sup.  Ct.  517,  holding  war  tax  law  of  1898  not  applicable 
to  intangible  personal  property  of  alien  domiciled  abroad  passing  by 
will  to  son  also  an  alien;  Louisville  etc.  '  Co.  v.  Bosworth,  209  Fed. 
424,  434,  in  making  assessment  gf  railroad  based  upon  proportional 
mileage,  tangible  property  within  and  without  State  must  be  consid- 
ered ;  Western  Union  Tel.  Co.  v.  Wright,  185  Fed.  254,  256,  107  C.  C.  A. 
356,  assessment  of  franchise  held  excessive  in  view  of  net  profits;  Coul- 
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ter  V.  Weir,  127  Fed.*  908,  62  C.  C.  A.  429,  holding  valuation  of  express 
company's  intangible  property  in  Kentucky  fixed  without  deducting  sur- 
plus funds  invested  outside  State  erroneous;  Yost  v.  Lake  Erie  Transp. 
Co.,  112  Fed.  747,  50  C.  C.  A.  511,  denying  Ohio's  right  to  tax  vessels 
engaged  in  interstate  commerce,  owned  by  corporation  in  another  State, 
where  name  of  home  port  is  painted  on  stem;  Ruckgaber  v.  Moore,  104 
Fed.  950,  31  C.  C.  A.  310,  holding  bequest  of  nonresident  alien  to 
daughter,  also  nonresident,  of  accounts  against  New  York  citizens  and 
bonds  of  New  York  corporations,  not  subject  to  war  tax ;  Town  of  Fair- 
banks V.  Independent  Meat  Market,  4  Alaska,  151,  town  had  no  right 
to  tax  personal  property  situated  outside  of  its  corporate  limits;  West- 
em  Union  Tel.  Co.  v.  Lakin,  53  Wash.  328,  329,  333,  17  Ann.  Cas.  718, 
101  Pac.  1095,  1096,  1097,  holding  void  county  tax  upon  franchise  of 
Federal  corporation  engaged  in  interstate  business;  Western  Union  Tel. 
Co.  V.  Poe,  61  Fed.  463,  464,  465,  holding  tax  on  telegraph  companies 
determined  by  aggregate  value  of  shares  of  capital  stock  invalid;  San 
Francisco  v.  Western  Union  Tel.  Co.,  96  Cal.  149,  17  L.  R.  A.  304,  31 
Pac.  13,  holding  tax  on  defendant's  franchise,  in  addition  to  tax  on 
its  property,  void ;  Osborne  v.  State,  33  Fla.  192,  39  Am.  St.  Rep.  119, 
25  L.  R.  A.  130,  14  South.  597,  arguendo ;  dissenting  opinion  in  Western 
Union  Tel.  Co.  v.  Fremont,  39  Neb.  714,  26  K  R.  A.  705,  58  N.  W.  422, 
majority  upholding  city  ordinance  exacting  license  from  telegraph  com- 
panies ;  Western  Union  Tel.  Co.  v.  Alabama,  132  U.  S.  476,  33  L.  Ed.  410, 
10  Sup.  Ct.  163,  arguendo. 

Tax  on  corporattons,  if  imifoniL  and  Just,  will  be-  upheld  altliougli 
method  of  comimtation  may  be  unwise. 

Approved  in  Detroit  Citizens'  St.  R.  R.  Co.  y.  Common  Council  of 
Detroit,  125  Mich.  692,  84  Am.  St.  Rep.  589,  85  N.  W.  103,  holding  de- 
termining railroad's  cash  value  for  assessment  purposes, , tangible  prop- 
erty regarded  as  unit  value  enhanced  by  franchise  privileges ;  Arterbum 
v.  Beard,  111  Minn.  32, 124  N.  W.  383,'  sustaining  assessment  based  upon 
income  producing  value  of  property;  State  v.  Western  Union  Tel.  Co., 
165  Mo.  522,  65  S.  W.  779,  upholding  tax  on  gross  earnings,  amount 
measured  by  proportion  length  of  line  within  State  bears  to  entire 
length  of  line;  dissenting  opinion  in  Jackson  v.  Corporation  Commission, 
130  N.  C.  420,  42  S.  E.  135,  court  holding  railroad  franchises  need  not 
be  assessed  separately  from  tangible  property;  Chamberlain  v.  Walter, 
60  Fed.  790,  reaffirming  ruling;  Baltimore  etc.  Ry.  Co.  v.  Mayor  etc.  of 
Baltimore,  71  Md.  418,  18  Atl.  919,  construing  tax  on  street  railroads; 
Postal  Telegraph  Cable  Co.  v.  State  Revenue  Agent,  71  Miss.  560,  561, 
42  Am.  St.  Rep.  477,  478,  14  South.  37,  arguendo. 

Taxation  of  franchise.    Note,  131  Am.  St.  Rep.  881. 

Taxation  of  corporate  franchises.     Note,  57  L.  R.  A.  56,  83,  92,  108. 
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Tax  on  capital  'stock  of  corporations.    Note,  68  L.  B.  A.  622,  524, 
643,  558. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
652,  671,  682. 

Telegraph  company  anthorized  to  use  goYemmect  post  roada  cannot 
be  enjoined  by  State  for  nonpayment  of  taxes. 

Approved  in  Town  of  Essex  v.  New  Enrfand  Tel.  Co.,  239  U.  S.  320, 
322,  60  L..Ed,  306,  36  Sup.  Ct.  104  (affirming  206  Fed.  931,  932), 
town  cannot  arbitrarily  interfere  with  lines  and  poles  which  it  has 
permitted  telegraph  company  to  construct;  St.  Louis  Southwestern 
Ry.  Co.  V.  Arkansas,  235  U.  S.  368,  59  L.  Ed.  274,  35  Sup.  Ct.  99,  statute 
imposing  forfeiture  of  right  to  transact  interstate  business  for  failure  to 
pay  State  tax  would  be  void;  Kansas  City  Southern  Ry.  Co.  v.  Kaw 
Valley  Drainage  Dist.,  233  U.  S.  78,  58  L.  Ed,  859,  34  Sup.  Ct.  564, 
State  court  cannot  order  removal  of  bridge  used  by  interstate  railway; 
Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  195  U.  S.  564,  49 
L.  Ed.  320,  25  Sup.  Ct.  133,  telegraph  companies  not  granted  right  of 
eminent  domain  or  right  to  enter  on  railway's  right  of  way  without 
latter 's  consent  by  Rev.  Stats.,  §  5263;  Western  Union  Tel.  Co.  v.  Penn- 
sylvania R.  Co.,  120  Fed.  984,  enjoining  railroad  company  from  removing 
or  interfering  with  telegraph  company's  lines  until  suit  to  condemn 
right  of  way  determined ;  Western  Union  Tel.  Co.  v.  Alabama,  132  U.  S. 
475,  33  L.  B.  A.  410,  10  Sup.  Ct.  163,  holding  State  cannot  tax  inter- 
state telegrams,  or  receipts  thereof;  The  l^atie,  40  Fed.  491,  7  L.  B.  A. 
64,  holding  separable  act  enforceable  as  to  part  within  power  of  Con- 
gress to  enforce;  In  re  Pennsylvania  Tel.  Co.,  48  N.  J.  Eq.  93,  27 
Am.  St.  Bep.  463,  20  Atl.  847,  denying  regulation  by  injunction  of  tele- 
phone messages  from  other  States  for  corporation's  failure  to  pay  tax; 
Standard  etc.  Cable  Co.  v.  Attorney  General,  46  N.  J.  Eq.  274,  19  Am. 
St.  Bep.  398,  19  Atl.  734,  arguendo. 

Distinguished  in  Western  Union  Tel.  Co.  v.  State,  146  Ind.  60,  44 
N.  E.  795,  upholding  provision  for  action  by  State  for  taxes,  and  impo- 
sition of  penalty  on  defaulting  corporation. 

Constitutionality    of    State    regulations    of   interstate    conmierce. 
Note,  27  Am.  St.  Bep.  564. 

126  XT.  S.  656-686,  31  L.  Ed.  796,  8  Sap.  Cft.  974,  BUUHEK  ▼.  OHESHIBB 
B.  B.  GO. 

Judgment  of  nonsolt  In  State  conrt  does  not  esto]^  plaintiff  In  Federal 
courts. 

Approved  in  Ex  parte  Loung  June,  160  Fed.  259,  judgment  of  United 
States  commissioner  discharging  by  consent  Chinaman  attempting  to 
enter  United  States  held  not  res  adjudicata;  Gilbert  v.  American  Surety 
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Co.,  121  Fed.  502,  61  L.  R.  A.  263,  57  C,  C.  A.  619,  holding  dismissal  fo^ 
want  of  prosecution  no  bar  to  subsequent  action ;  Mclver  v.  Florida  Cent. 
R.  R.  Co.,  110  Ga.  225^  36  S.  E.  776,  allowing  second  suit  in  Stato  court, 
first  suit  commenced  in  State  court  removed  to  Federal  court  discon- 
tinued and  dismissed  there;  Spring  Valley  Coal  Co.  v.  Patting,  210  111. 
347,  71  N.  E.  373,  decision  of  United  States  Circuit  Court  of  Appeals 
on  reversing  and  granting  new  trial  that  person  causing  injury  was 
fellow-servant  does  not  govern  disposition  of  new  action  in  State  court 
after  nonsuit  in  Circuit  Court;  Kerrigan  y.  Chicago  etc.  Ry  Co.,  86 
Minn.  410,  90  N.  W.  977,  holding  action  dismissed  for  failure  of  plain- 
tiff to  pay  costs  on  appeal  not  bar  to  another  action;  Illinois  Central 
R.  R.  Co.  V.  Bentz,  108  Tenn.  675,  91  Am.  St.  Rep.  766,  69  S.  W.  319, 
denying  Federal  comrt's  decision  against  plaintiff  on  appeal,  remanding 
cause,  bar  to  another  action  in  State  court,  plaintiff  voluntarily  dis- 
missing first;  Gardner,  v.  Michigan  Cent.  Ry.  Co.,  150  U.  S.  357,  37 
K  Ed.  1109,  14  Sup.  Ct.  142,  holding  nonsuit  in  State  court  no  bar  to 
action  in  Federal;  Cleaver  v.  Traders'  Ins.  Co.,  40  Fed.  714,  but  hold- 
ing rulings  of  State  court,  before  removal,  stand  as  if  made  by  Federal 
court;  Smith  v.  Floyd  Co.,  85  Ga.  423,  39  Am.  St.  Rep.  201, 11  S.  E.  850, 
holding  judgment  of  nonsuit  no  bar  to  subsequent  action;  Giles  v. 
Little,  134  U.  S.  649,  SS  K  Ed.  1063,  10  Sup.  Ct.  625,  arguendo. 

Distinguished  in  Strottman  v.  St.  Louis  etc.  Ry.  Co.,  228  Mo.  191,  192, 
193,  SO  L.  R.  A.  (N.  8.)  877,  128  S.  W.  195,  reversal  of  judgment  for 
plaintiff  is  not  equivalent  to  nonsuit. 

Judgment  of  nonsuit  or  dismissal  in  one  jurisdiction  as  bar  to 
action  in  another.    Note,  19  Aim.  Gas.  1017. 

State  Practice  Act  ia  Inapplicable  to  trials  In  equity  or  admiralty,  or 
of  offenses  a^jUnst  government. 

Approved  in  Chicago  &  N.  W.  Ry.  Co.  v.  Kendall,  167  Fed.  66,  16 
AxuL  Oas.  560,  93  C.  C.  A.  422,  court  may  compel  plaintiff  in  personal 
injury  case  to  submit  to  surgical  examination,  notwithstanding  State 
practice;  Ex  parte  Petterson,  166  Fed.  546,  State  statute  defining 
"minor"  is  not  binding  upon  immigration  officer;  Wiemer  v.  Louisville 
Water  Co.,  130  Fed.  254,  decision  of  highest  State  court  denying  man- 
damus to  compel  certain  action  by  water  company  not  binding  on  Fed- 
eral court  as  to  duties  of  company,  where  under  prior  decisions  con- 
struing State  statute  court  must  have  held  that  mandamus  did  not 
lie  against  such  class  of  corporation. 

Federal  courts  will  follow  dedslons  of  IdglieBt  State  comt,  oonstming 
State  Ctonstitution  or  laws. 

Approved  in  Nashua  Sav.  Bank  v.  Anglo-American  Co.,  189  U.  S.  228, 
47  L.  Ed.  785,  23  Sup.  Ct.  518,  holding  laws  of  several  States  with 
respect  to  reception  as  evidence  includes  decisions  of  highest  State  court; 
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League  v.  Texas,  184  U.  S.  159,  46  L.  EcL  480,  22  Sup.  Ct.  476,  following 
State  .court  and  upholding  statute  changing  remedy  for  collection  of 
taxes  applied  to  tax  already  delinquent;  Holly  v.  McDowell  Coal  etc. 
Co.,  203  Fed.  670,  l22  C.  C.  A.  64,  3  N.  C.  C.  A.  744,  miner  and  mine 
foreman  fellow-servants;  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  832,  94 
C.  C.  A.  346,  as  to  rights  of  bona  fide  holder  of  commercial  paper; 
Joseph  Dixon  Crucible  Co.  v.  Paul,  167  Fed.  788,  93  C.  C.  A.  204,  con- 
struing State  statute;  McCue  v.  Northwestern  Mut.  Life  Ins.  Co.,  167 
Fed.  441,  93  C.  C.  A.  71,  insurer  liable  on  life  policy  where  insured  was 
legally  executed;  Malloy  v.  American  Hide  etc.  Co.,  148  Fed.  485,  re- 
fusing to  disr^ard  State  decisions  in  construing  State  Employers' 
Liability  Act;  McBride  v.  Farrington,  131  Fed.  804,  applying  rule^n 
construing  stockholders'  statutory  liability;  Western  Union  Tel.  Co.  v. 
Sklar,  126  Fed.  298,  61  C.  C.  A.  281,  following  construction  of  State 
statute  allowing  plaintiff  nominal  damages,  defendant  failing  to  deliver 
messages;  refusing  to  follow  State  court  allowing  damages  for  mental 
suffering;  Elliott  v.  Felton,  119  Fed.  272,  56  C.  C.  A.  74,  following  Ten-  , 
nessee  court's  construction  of  statute,  holding  plaintiff's  contributory 
negligence  not  a  bar  to  action  for  railroad's  nonobservance  of  statute; 
Coltrane  v.  Baltimore  Bldg.  etc.  Assn.,  110  Fed.  314,  following  State  law 
and  holding  upon  winding  up  of  corporation  borrowing  stockholder  does 
not  contribute  to  losses  of  building  association  incorporated  under 
Maryland  law;  American  Surety  Co.  v.  Worcester  Cycle  Mfg.  Co.,  100 
Fed.  44,  declaring  chattel  mortgage,  under  Connecticut  law,  invalid  as 
to  after-acquired  property,  mortgagee  not  taking  actual  possession; 
F.  Miller  Brewing  Co.  v.  Capital  Insurance  Co.,  Ill  Iowa,  599,  82  N.  W. 
1026,  sustaining  judgment  entered  by  clerk  of  court  in  vacation;  State 
V.  Citizens'  Bank,  52  La.  Ann.  1103,  27  South.  717,  determining  effect 
of  corporation  accepting  legislative  act  without  being  controlled  by 
decisions  of  Federal  court. 

Following  cases  held  State  decisions  conclusive:  Grand  Trunk  Ry.  v. 
Ives,  144  U.  S.  423,  86  L.  Ed.  491,  12  Sup.  Ct.  685,  and  Schurz  v.  Cook, 
148  U.  S.  411,  37  K  Ed,  508,  13  Sup.  Ct.  649,  construing  State  statute; 
Long  Island  Water-Supply  Co.  v.  Brooklyn,  166  U.  S.  688,  41  L.  Ed.  1166, 
17  Sup.  Ct.  719,  and  Merchants'  etc.  Bank  v.  Pennsylvania,  167  U.  S. 
462,  42  L.  Ed.  287, 17  Sup.  Ct.  830,  as  to  constitutionality  of  laws  under 
State  Constitutions;  Lang  v.  Lynch,  38  Fed.  490,  4  L.  B.  A.  882,  con-  . 
struing  New  Hampshire  liquor  law.  Following  State  decisions  have 
been  followed  by  Federal  courts :  Hartford  Ins.  Co.  v.  Chicago  etc.  Ry. 
Co.,  175  U.  S.  100,  44  L.  Ed,  89,  20  Sup.  Ct.  37,  following  State  decision 
on  question  of  public  policy  as  affecting  contracts ;  Byrne  v.  Kansas  City 
etc.  R.  Co.,  61  Fed.  616,  24  L.  R.  A.  701,  9  C.  C.  A.  666,  copstruing  rule 
that  contributory  negligence  shall  not  be  complete  defense ;  Chicago  etc. 
Ry.  Co.  V.  Stahley,  62  Fed.  365,  11  C.  C.  A.  88,  adopting  State's  con- 
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struction  of  statute  adopted  from  another  State;  Pacific  etc.  Mills  Co. 
V.  James  St.  Const.  Co.,  68  Fed.  969,  16  C.  C.  A.  68,  that  materialman 
has  no  lieu  on  street  railway  track. 

Approved  in  Wade  v.  Travis  Co.,  174  U.  S.  508,  43  L.  Ed.  1064,  19 
Sup.  Ct.  718,  holding  highest  State  court's  decision  must  be  looked  to 
to  determine  what  is  State  statute;  Western  etc.  R.  Co.  v.  Roberson,  61 
Fed.  604,  9  C.  C.  A.  646,  taking  judicial  notice  of  State  acts  regulating 
construction,  leasing,  etc.,  of  railroad ;  Braun  v.  Board  of  ^Commissioners 
of  Benton  County  66  Fed.  479,  reafi&rming  rule;  Van  Matre  v.  Sankey, 
148  HI.  552,  39  Am.  St.  Rep.  201,  23  L.  E.  A.  670,  36  N.  E.  631,  follow- 
ing Pennsylvania  court  on  its  law;  dissenting  opinion  in  Carleton  v. 
Rugg,  149  Mass.  562,  5  L.  B.  A.  198,  22  N.  E.  59,  and  Townsend  v. 
Meneley,  37  Ind.  App.  137,  74  N.  E.  277,  both  arguendo. 

Distinguished  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  359,  54  L.  Ed. 
238,  234,  130  Sup.  Ct.  140  (reversing  152  Fed.  1014,  1015,  179  Fed.  191, 
195,  102  C.  C.  A.  457,  66  W.  Va.  711,  717,  718),  refusing  to  foUow  de- 
cision of  State  court  rendered  after  cause  of  action  accrued  and  after 
action  commenced;  Adelbert  College  v.  Wabash  R.  Co.,  171  Fed.  811, 
17  Ann.  Oas.  1204,  96  C.  C.  A.  465,  refusing  to  follow  State  decision 
based  only  in  part  upon  statute;  Snare  &  Triest  Co.  v.  Friedman,  169 
Fed.  12, 16,  40  L.  B.  A.  (N.  8.)  367,  94  C.  C.  A.  369,  Federal  courts  will 
not  follow  State  decisions  on  question  of  negligence  even  though  based 
on  identical  facts ;  Federal  Lead  Co.  v.  Swyers,  161  Fed.  691,  88  C.  C.  A. 
547,  refusing  to  follow  decisions  of  Kansas  City  Court  of  Appeals ;  Lee 
v.  Board  of  Commrs.  of  Monroe  County,  114  Fed.  746,  52  C.  C.  A.  .376, 
refusing  to  follow  construction  contended  for,  allowing  holder  of  void 
warrants,  issued  in  payment  of  bridge,  to  sue  to  remove  same  unless 
paid  for;  Independent  School  Dist.  v.  Rew,  111  Fed.  11,  55  L.  B.  A. 
364,  49  C.  C.  A.  198,  declining  to  follow  State  decisions  upon  questions 
of  commercial  law  and  holding  municipality  estopped  to  deny  recitals  in 
bond;  Forsyth  v.  Hammond,  71  Fed.  453,  18  C.  C.  A.  175,  where  State 
decision  was  rendered  between  argument  and  judgment  in  Federal  court. 
The  following  have  been  held  questions  of  general  law,  and  State  deci- 
sions therein  not  binding:  Baltimore  etc.  R.  R.  Co.  v.  Baii^h,  149  U.  S 
373,  37  Ik  Ed.  776,  13  Sup.  Ct.  916  (but  see  dissenting  opinion  in  149 
U.  S.  397,  37  L.  Ed.  786,  13' Sup.  Ct.  925),  and  Newport  News  etc.  Co.  v. 
Howe,  62  Fed.  366,  3  C.  C.  A.  121,  decision  as  to  who  are  fellow-servants ; 
Eells  v.  St.  Louis  etc.  Ry.,  52  Fed.  905,  questions  of  carrier's  right  to 
stipulate  for  exemption  from  liability  for  n^ligence;  Hartford  Fire 
Ins.  Co.  V.  Chicago  etc.  Ry.  Co.,  70  Fed.  203,  30  L.  B.  A.  198, 17  C.  C.  A. 
62,  validity  of  lease  provision,  exempting  leasing  railroad  from  liability 
for  fire  from  engines. 

The  following  have  been  held  questions  of  general  law,  and  State 
decisions  therein  not  binding;  Barkley  v.  Hayes,  208  Fed.  334,  validity 
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of  xmion  of  Presbyterian  and  Cumberland  Presbyterian  obnrcbes ;  First 
Nat.  Bank  v.  liewer,  187  Fed.  19,  109  C.  C.  A.  70,  burden  of  proof  as 
to  time  when  promissory  note  was  altered;  Sheppey  v.  Stevens,  177 
Fed.  490,  legality  of  contract  in  restraint  of  marriage;  Converse  y. 
Mears,  162  Fed.  771,  as  to  nature  of  stockholders'  liability.  ' 

State  decisions  on  evidence  as  binding  on  Federal  courts.  Note, 
16  Ann.  Oaa.  567. 

Questions^  of  State  law  as  to  which  State  court  decisions  must  be* 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  890,  393,  401,  417,  418,  450. 

'*Bnles  of  property"  applied  to  dectelonB  means  rules  goveznlng  or 
affecting  descent  or  transfer. 

Approved  in  McClaskey  v.  Barr,  62  Fed.  211,  holding  State  laws  re- 
lating to  compensation  for  improvements  rules  of  property. 

Federal  courts  will  treat  State  declsloiis  that  have  become  rules  ofl 
property  as  laws. 

Approved  in  Guffey  v.  Smith,  237  U.  8. 113,  69  L.  Ed.  868,  35  Sup.  Ct. 
526,  oil  and  gas  lease  passes  freehold  interest  and  does  not  create  ten- 
ancy at  will;  Fretts  v.  Shriver,  181  Fed.  281,  writing  held  to  be  option 
and  not  contract  of  sale;  Hamilton  v.  David  C.  Beggs  Co.,  179  Fed.  953, 
effect  upon  unfiled  chattel  mortgage  of  property  passing  into  hands  of 
receiver;  Tincher  v.  Arnold,  147  Fed.  677,  8  Ann.  Gas.  917,  7  L.  R.  A. 
(N.  S.)  471,  77  C.  C.  A.  649,  construing  trust  bequest;  Toledo  Traction  Co. 
V.  Cameron,  137  Fed.  66, 69  C.  C.  A.  28,  applying  Ohio  statute  authorizing 
admission  of  testimony  given  at  former  trial  of  case  where  witness  is 
dead  or  beyond  jurisdiction  of  court;  Keene  Five-Cent  Sav.  Bank  v. 
Reid,  123  Fed.  226,  59  C.  C.  A.  225,  construing  independently  of  State 
court  provisions  of  mortgage  note,  holding  mortgage  not  causing  note  to 
mature  in  advance  of  time  expressed  upon  face ;  Hillyer  v.  Le  Roy,  179 
N.  Y.  376, 103  Am.  iSt.  Rep.  919,  72  N.  C.  238,  arguendo. 

Following  cases  follow  State  decisions :  Truman  v.  Weed,  67  Fed.  648, 
14  C.  C.  A.  595,  State  decision  subsequently  overruled,  but  under  which 
rights  involved  vested;  Stone  v.  Perkins,  85  Fed.  619,  construing  stat- 
ute relating  to  swamp-lands;  Wheeling  Bridge  etc.  Ry.  Co.  v.  Reymann 
Brewing  Co.,  90  Fed.  195,  32  C.  C.  A.  571,  as  to  laches  affecting  realty 
rights;  Buford  v.  Kerr,  90  Fed.  514,  33  C.  C.  A.  166,  course  of  decisions 
giving  certain  effect  to  certain  words  in  deeds,  wills,  etc. 

Distinguished  in  Ryan  v.  Staples,  76  Fed.  727,  23  C.  C.  A.  541,  where 
rights  in  property  claimed  under  judgment  vested  before  decision  re- 
garding effect  of  judgments.    > 

Reversal  of  judgments.    Note,  96  Am.  St.  Rep.  188. 

State  rules  of  evidence  prevail  in  actions  at  law  in  Federal  courts* 
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Approved  in  American  Agricnltutal  Chemical  Co.  v.  Hogan,  218  Fed. 
420, 130  C.  C.  A.  52,  following  State  rule  that  witness  may  be  impeached 
by  former  testimony  without  first  calling  his  attention  thereto;  Stewart 
y.  Morris,  89  Fed.  291,  32  C.  C.  A.  203,  following  State  decisions  as  to 
roles  of  evidence. 

L^w  covering  admissibility  of  evidence.    Note,  Ann.  Gas.  1915B, 
846,  847. 

^Kkanmon  law,**  as  used  In  Sapreme'Conrt,  means  common,  law  of  several 
States. 

Approved  in  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  132,  142,  28 
L.  R.  A.  563,  566,  63  N.  W.  596,  599,  denying  recovery  for  overcharges 
on  interstate  shipments,  made  before  Interstate  Commerce  Act. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Gas.  1913E,  1239. 

Local  law  or  custom,  establlsbed  by  State  dedsions,  becomes  law  gov- 
eming  Federal  courts. 

Approved  in  Gormley  v.  Clark,  134  U.  S.  348,  33  L.  Ed.  913,  10  Sup. 
Ct.  556,  affirming  rule.  Under  authority  of  principal  case,  following 
State  laws  and  decisions  have  been  held  binding  on  Federal  courts ;  De- 
troit V.  Osborne,  135  U.  S.  499,  34  L.  Ed.  262,  10  Sup.  Ct.  1013,  holding 
local  law  concerning  recovery  for  injuries  from  defective  highways, 
binding;  Forsyth  v.  Hammond,  166  U.  S.  519,  41  L.  Ed.  1100,  17  Sup. 
,Ct.  670,  decision  as  to  powers  of  municipalities;  Russell  v.  Lamb,  49 
Fed.  774,  construction  of  statutes  as  to  effect  of  pleadings;  First  Nat. 
Bank  v.  Mitchell,  84  Fed.  92,  that  contract  signed  in  Connecticut,  to  be 
executed  elsewhere,  is,  as  to  signer,  Connecticut  contract;  Hill  v.  Hite, 
85  Fed.  270,  29  C.  C.  A.  549  (affirming  79  Fed.  827),  decisions  as  to 
effects  of  Sunday  law  upon  contracts. 

Distinguished  in  Helm  v.  Zarecor,  213  Fed.  655,  refusing  to  follow 
State  decisions  holding  invalid  union  between  Presbyterian  and  Cumber- 
land Presbyterian  churches ;  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  443,  32  L.  Ed.  793,  9  Sup.  Ct.  472,  holding  Federal  courts  not 
bound  by  State  decisions,  on  questions  of  commercial  law;  Stowe  v.  Bel- 
fast Sav.  Bank,  92  Fed.  99,  holding  single  decision,  based  on  comity, 
not  binding  on  Federal  courts. 

Violation  of  statute  or  ordinance  as  contributory  negligence.    Note, 
4  Ann.  Oas.  514. 

Persons  engaged  in  traveling  on  the  Sabbath  cannot  recover  for  negli- 
gence of  carrier. 

Distinguished  in  Gerretson  v.  Rambler  €ku-age  Co.,  149  Wis.  533,  40 
L.  B.  A.  (N.  S.)  457, 136  N.  W.  188,  recovery  may  be  had  for  negligence 
of  chauffeur,  though  automobile  was  hired  on  Sunday. 
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Miscellaneous.  Cited  in  Island  Transp.  Co.  v.  City  of  Seattle,  205 
Fed.  996,  without  apparent  application;  Newbury  v.  Luke,  68  N.  J.  L. 
192,  52  Atl.  626,  allowing  .recovery  of  damages  for  overdriving  horse 
although  horse  hired  upon  Sunday  for  Sunday  driving. 

125  IT.  8.  585-^90,  31  L.  Ed.  815,  8  Sup.  Ot.  986,  BOWEBMAb  y.  BOOESa 

Miscellaneous.  Cited  in  Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.,  156  Fed.  17,  84  C.  C.  A.  167,  without  apparent  application. 

125  IT.  S.  591-^13,  31  L.  Ed.  826,  8  Sup.  Ot.  1004,  UNION  TBTT8T  OO.  Y. 
MOBBISOK. 

Uen  of  surety  on  bond  1b  not  affected  by  failure  to  pay  wltUn  time 
allowed. 

Approved  in  Pavarini  v.  Title  Guaranty  etc.  Co.,  36  App.  D.  C.  352, 
Ann.  Gas.  19120,  367,  surety  on  bond  may,  without  discharging  it,  main- 
tain suit  to  compel  principal  to  do  so. 

Personalty  of  mortgaged  railroad,  is  subject  to  disposal  and  execution 
until  foreclosure. 

Approved  in  Chicago  etc.  R.  Co.  v.  Ellson,  113  Mich.  37,  71  N.  W.  326, 
holding  coal  of  railroad  subject  to  tax  levy. 

Property  or  franchise  of  quasi-public  corporation  as  subject  to  sale 
under  execution.    Note,  6  Ann.  Oas.  514. 

Ourrent  expenses  are  chargeable  on  mortgage,  so  far  as  earnings  have 
been  diverted  for  its  benefit. 

Approved  in  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  281, 
44  L.  Ed.  469,  20  Sup.  Ct.  356,  charging  mortgage  security  with  restora- 
tion of  funds  improperly  diverted  from  payment  of  current  expenses; 
Citizens'  Trust  Co.  v.  National  etc.  Supply  Co.,  178  Ind.  172,  41  L.  R.  A. 
(N.  S.)  695,  98  N.  E.  867,  giving  preference  to  repair  claims  to  extent 
of  income  diverted ;  Thomas  v.  Peoria  etc.  Ry.  Co.,  36  Fed.  818,  charging 
rent  of  cars  on  mortgage  security,  where  earnings  were  diverted  to  im- 
provements ;  Southern  Ry.  Co.  v.  Tillett.  76  Fed.  509,  22  C.  C.  A.  303, 
diversion  of  earnings  to  permanent  improvements,  g^ves  repair  claims 
priority  over  mortgage;  Fidelity  Ins.  etc.  Co.  v.  Shenandoah  Val.  R.  R. 
Co.,  86  Va.  11,  19  Am.  St.  Rep.  866,  9  S.  E.  762,  receiver  should  pay 
vendor  of  rolling  stock,  with  lien  thereon,  only  for  use  thereof,  out  of 
current  income;  Whitley  v.  Central  Trust  Co.,  76  Fed.  77,  34  L.  R.  A. 
305,  22  C.  C.  A.  67,  arguendo. 

Distinguished  in  Southern  R.  Co.  v.  Ensign  Mfg.  Co.,  117  Fed.  420, 
54  C.  C.  A.  591,  denying  creditors,  furnishing  car- wheels  with  knowl- 
edge of  use  for  leased  road,  preference  over  mortgagees,  whose  mort- 
gages do  not  include  leased  road;  Hassall  v.  Wilcox,  130  U.  S.  504,  32 
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L.  Ed.  1005,  9  Sup.  Ct.  593^  under  Texas  statute ;  Farmers '  Loan  etc.  Co. 
V.  Fidelity  Ins.  etc.  Co.  (Tex.  Civ.  App.),  41  S.  W.  115,  payment  of 
mortgage  interest  is  not  improper  diversion  of  earnings. 

Cited  in  California  etc.  Trust  Co.  v.  Yakima  Inv.  Co.,  82  Fed.  544, 
doubting  application  of  rule  to  irrigating  canal. 

One  incurring  liability  to  save  property  from  seizure  is  entitled  to 
prior  lien. 

Approved  in  Towle  v.  Great  Shoshone  etc.  Water  Power  Co.,  232  Fed. 
734,  allowing  preference  to  surety  on  supe]:^edeas  bond  where  judgment 
was  based  upon  negligent  construction  of  electric  power  line  held  by 
defendant  uhder  contract  to  purchase;  City  Trust  Co.  v.  Sedalia  Light 
&  Traction  Co.,  195  Fed.  849,  claim  of  surety  on  supersedeas  bond  of 
insolvent  corporation  held  entitled  to  priority;  Seaboard  Air  Line  Ry. 
V.  Continental  Trust  Co.,  166  Fed.  6Q0,  claim  of  division  counsel  of  rail- 
roa;d  for  service  entitled  to  priority;  Farmers'  etc.  Trust  Co.  v. 
American  Water- Works  Co.,  107  Fed.  28,  decreeing  income  diverted  to 
pay  interest  on  mortgage  indebtedness  restored  to  pay  for  engines 
necessary  to  ox>erate  plant;  Farmers'  Loan  etc.  Co.  v.  Northern  Pac. 
R.  Co.,  71  Fed.  248,  where  liability  of  surety  on  appeal  bond  only  be- 
came fixed  after  receiver  was  appointed ;  Jones  v.  Central  Trust  Co.,  73 
Fed,  571,  573, 19  C.  C.  A.  569,  where  to  procure  release  of  railroad  prop- 
erty from  attachment,  sureties  executed  replevin  bond;  Cleveland  etc. 
Ry.  Co.  T.  Ejiickerbocker  Trust  Co.,  86  Fed.  77,  giving  necessary  repairs 
priority  over  mortgage,  though  diversion  of  earnings  not  shown ;  North- 
em  Pac.  R.  Co.  V.  Lamont,  69  Fed.  25,  16  C.  C.  A.  364,  preferring  claim 
for  furnishing,  heating,  etc.,  waiting-room  and  ticket  office,  before  re-, 
ceivership;  New  York  etc.  Indemnity  Co.  v.  Tacoma  Ry.  etc.  Co.,  83 
Fed.  368,  370,  27  C.  C.  A.  550,  giving  cable  vendor  priority  over  cable 
railroad's  mortgagees;  dissenting  opinion  in  Illinois  Trust  etc.  Bank  v. 
Doud,  105  Fed.  154,  52  L.  E.  A.  481,  44  C.  C.  A.  389,  court  denying 
preferential  lien  for  money  loaned  to  make  substantial,  beneficial,  and 
necessary  additions  to  mortgaged  property. 

Distinguished  in  Gay  v.  Hudson  River  Electric  Power  Co.,  182  Fed. 
908,  909,  911,  claim  of  surety  on  supersedeas  bond  of  insolvent  corpora- 
tion held  not  entitled  to  priority ;  Whelan  v.  Enterprise  Transp.  Co.,  175 
Fed.  213,  in  distribution  of  assets  of  insolvent  steamship  company, 
claims  of  connecting  carriers  for  traffic  balances  are  not  entitled  to 
priority;  Gr^g  v.  Mercantile  Trust  Co.,  109  Fed.  228,  48  C.  C.  A.  318, 
allowing  preferential  lien  for  cross-ties  but  denying  same  for  loco- 
motives and  counsel  fees  rendered  in  ordinary  course  of  busines.^;  Illi- 
nois Trust  etc.  Bank  v.  Doud,  105  Fed.  146,  52  L.  E.  A.  481,  44  C.  C.  A. 
389,  denying  preferential  lien  for  money  loaned  to  make  substantial, 
beneficial,  and  necessary  additions  to  mortgaged  property;  Van  Frank 
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V.  Brooks,  93  Mo.  App.  428,  67  N.  W.  692,  holding  account  of  railroad 
employee,  extending  over  period  of  eight  years,  including  moneys  paid 
out  indiscriminately  on  own  motion,  not  such  demand  to  displace  prior 
liens  upon  property;  St.  Louis  etc.  R.  R.  Co.  v.  Cleveland  etc.  Ry.  Co., 
125  U.  S.  673,  31  L.  Ed*  837,  8  Sup.  Ct.  1017,  in  absence  of  special  cir- 
cumstances mortgagee  is  preferred  to  general  creditors;  Whiteley  v. 
Central  Trust  Co.,  76  Fed.  75,  34  L.  E.  A.  304,  22  C.  C.  A.  67,  denying 
priority  .over  mortgagee  of  surety,  on  supersedeas  bond,  given  during 
railroad's  apparent  solvency;  Farmers'  Loan  etc.  Co.  v.  Northern  Pac. 
R.  Co.,  68  Fed.  41,  denying  priority  of  surety  on  appeal  bond,  no  diver- 
sion of  funds  being  shown;  St.  Louis  Trust  Co.  v.  Riley,  70  Fed.  35,  30 
L.  B.  A.  458,  16  C.  C.  A.  610,  and  Farmers'  Loan  etc.  Co.  v.* Detroit  etc. 
R.  Co.,  71  Fed.  37,  both  denying  priority  of  judgment  for  personal  in- 
juries, sustained  before  receivership;  International  Trust  Co.  v.  T.  B. 
Townsend  etc.  Contracting  Co.,  95  Fed.  862,  37  C.  C.  A.  396,  denying 
priority  of  claim  for  repairs,  on  proceeds  of  foreclosure,  where  earnings 
are  not  diverted. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,^  54  Am.  St.  Rep.  402,  422,  431. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.  Notes,  2  L.  E.  A.  (N.  8.)  1028,  1029;  41  L.  B.  A. 
(N.  S.)  706. 

Representation  of  bondholders  by  mortgage  trustee.  Note,  16 
L,  B.  A.  (N.  S.)  1013. 

Right  of  surety  before  payment  of  debt  to  maintain  action  in 
equity  to  compel  payment  by  principal.  Note^  Ann.  Oas.  19120, 
869. 

m 

125  IT.  8.  614-618,  SI  L.  Ed^  818,  8  Sap.  Ot.  990,  DE  WOLF  y.  HAYa 
Not  cited. 

125  IT.  8.  618-642,  31  L.  Ed.  844,  8  Sup.  Ot.  1228,  DOOLAN  v.  CAER. 
Whether  TTnited  States  land  patent  is  valid,  1b  Federal  question. 
Approved  in  North  Pac.  Ry.  v.  Soderberg,  188  U.  S.  528,  47  L.  Ed.  581, 
23  Sup.  Ct.  366,  entertaining  jurisdiction,  plaintiff's  case  depending 
upon  construction  of  act  of  Congress,  defeated  by  one  construction  and 
sustained  by  another;  Clark  v.  Southern  Pac.  Co.,  175  Fed.  126,  Fed- 
eral court  has  jurisdiction  of  action  arising  under  Federal  Employers' 
Liability  Act ;  Nevada  Sierra  Oil  Co.  v.  Miller,  97  Fed.  690,  taking  juris- 
diction of  bill  asserting  rights  under  mining  claim  location,  question 
whether  locator  discovered  mineral  vein  prior  to  location  raised;  Spo- 
kane Falls  etc.  Ry.  Co.  v.  Ziegler,  167  U.  S.  72,  42  L.  Ed.  81,  17  Sup.  Ct. 
730,  where  settler  claimed  und^r  land  laws,  and  defendant  under  congres- 
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sional  grant;  Florida  etc.  R.  Co.  v.  Bell,  87  Fed.  374,  31  C.  C.  A.  9, 
assuming  jurisdiction  of  action  for  mesne  profits  of  pre-empted  land; 
Washington  etc.  R.  R.  Co.  v.  Coeur  D'Alene  etc.  Ry.  Co.,  160  U.  S.  94, 
40  L.  Ed.  352,  16  Sup.  Ct.  237,  arguendo. 

Distinguished  in  Taylor  v.  Anderson,  197  Fed.  388,  390,  391,  action  of 
ejectment  held  not  to  involve  Federal  question  because  questions  as  to 
construction  of  Federal  statute  relating  to  Indian  allotments  might 
arise. 

Patent  valid  on  face  may  be  shown  to.  hare  been  Issaed  without  au^ 
thority. 

Approved  in  Sawyer  v.  Gray,  205  Fed.  162,  one  who  files  proper  appli- 
cation to  select  certain  land  in  lieu  of  land  surrendered  in  forest  reserva- 
tion cannot  be  deprived  of  same  by  issuance  of  patent  to  another ;  Reeve 
v.  North  Carolina  Land  etc.  Co.,  141  Fed.  825,  72  C.  C.  A.  287,  applying 
rule  to  grant  of  State  lands ;  King  v.  McAndrews,  104  Fed.  431,  denying 
patent,  admissible  in  evidence  to  establish  title,  showing  on  face  lands 
embraced  therein,  not  subject  to  appropriation ;  Ledbetter  v.  Borland,  128 
Ala.  423,  29  South.  580,  declaring  patent  void  upon  record  evidence, 
showing  location  made  upon  lands  other  than  covered  by  patent ;  People 
V.  California  Fish  Co.,  166  Cal.  611,  138  Pac.  94,  patent  of  tide-lands 
within  two  miles  of  city  held  void;  Williams  v.  City  of  San  Pedro,  153 
Cal.  48,  94  Pac.  236,  certificate  of  purchase  from  State  of  tide-lands 
within  city  held  void;  United  Land  Assn.  v.  Knight,  3  Cal.  Unrep.  214, 
219,  221,  223,  23  Pac.  268,  270,  271,  272,  description  given  in  decree  con- 
firming Mexican  grant  held  to  preyail  over  that  given  in  survey  and 
patent;  Missouri  etc.  Ry.  Co.  v,  Watson,  74  Kan.  507,  14  L.  B.  A. 
(N.  S.)  592,  87  Pac.  691,  patent  including  part  of  railroad  right  of  way 
held  invalid;  Bryant  v.  Kentucky  Lumber  Co.,  144  Ky.  760,  139  S.  W. 
1091,  patent  held  void  because  unaccompanied  by  certificate  of  county 
treasurer  that  land  had  been  paid  for;  Morgan  v.  Stoddard,  187  Mb. 
331,  86  S.  W.  135,  patent  to  county  of  swamp-lands  void  where  extrinsic 
evidence  shows  that  at  time  of  patent  lands  not  situated  in  county; 
Whitehill  V.  Victorio  Land  &  Cattle  Co.,  18  N.  M.  526,  139  Pac.  186, 
holding  void  desert  land  entry  of  land  reserved  by  government;  Okla- 
homa City  V.  Hill,  6  Okl.  125,  50  Pac.  245,  town-site  trustees  cannot 
deed  undisposed  of  lots  for  site  for  public  building  while  applications 
for  deeds  by  virtue  of  occupancy  pending;  Sandford  v.  King,  19  S.  D. 
338,  103  N.  W.  29,  town-site  patent  of  lands  included  in  railroad  grant 
held  invalid;  dissenting  opinion  in  United  States  v.  Ju  Tov,  198  U.  S. 
278,  49  L.  Ed.  1050,  25  Sup.  Ct.  644,  majority  holding  decision  of  Secre- 
tary of  Labor  affirming  denial  by  immigration  officers  of  rv^hi  of  Chinese 
to  land  is  conclusive  on  habeas  corpus,  though  right  to  land  claimed  as 
XIV— 14 
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citizen;  dissenting  opinion  in  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L. 
420,  75  Atl.  221,  majority  rejecting  evidence  that  patent  was  void  be- 
cause lands  were  natural  oyster-beds;  Lakin  v.  Dolly,  53  Fed.  336,  Gar- 
rard V.  Silver  Peak  Mines,  94  Fed.  990,  36  C.  C.  A.  603  (affirming  82 
Fed.  583,  584),  Foss  v.  Hinkell,  78  Cal.  165,  20  Pac.  396,  Carr  v.  Quig- 
ley,  79  Cal.  132,  21  Pac.  608,  Johnson  v.  Drew,  34  Fla.  137,  43  Am.  St. 
Rep.  177,  15  South.  782,  and  Cummings  v.  Powell,  116  Mo.  478,  38  Am. 
St.  Rep.  612,  21  S.  W.  1080,  all  reaffirming  rule;  Burfenning  v.  Chicago 
etc.  Ry.  Co.,  163  U.  S.  323,  41  L.  Ed.  176,  16  Sup.  Ct.  1019,  unauthor- 
ized patent  confers  no  title;  Curtner  v.  United  States,  149  U.  S.  675, 
37  L.  Ed.  894,  13  Sup.  Ct.  990,  courts  may  determine  priority  of  title 
from  United  States;  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham, 
155  U.  S.  374,  39  L.  Ed.  190,  15  Sup.  Ct.  110,  111,  affirming  44  Fed.  832, 
838,  839,  840  (see  dissenting  opinion  in  44  Fed.  844),  where  patent  was 
to  canal  company;  Wisconsin  Cent.  R.  R.  Co.  v.  Forsythe,  159  U.  S.  61, 
40  L.  Ed.  76, 15  Sup.  Ct.  1025,  Land  Department's  decisions  do  not  con- 
clude courts  on  questions  of  law ;  Morris  v.  United  States,  174  U.  S.  243, 
43  L.  Ed.  963,  19  Sup.  Ct.  668,  applying  rule  to  patent  of  riparian  lands 
in  District  of  Columbia,  not  intended  by  Congress  to  be  sold ;  Francoeur 
V.  Newhouse,  14  Sawy.  359,  40  Fed.  623,  where  title  to  lands  patented 
had  already  passed  out  of  the  United  States ;  Lakin  v.  Roberts,  54  Fed. 
463,  4  C.  C.  A.  438,  where  patent  was  for  mining  claim  over  three  hundred 
feet  wide ;  McLaughlin  v.  Menotti,  89  Cal.  362,  26  Pac.  882,  where  lands 
listed  to  State  had  already  been  granted  to  railroad;  Board  of  Trustees 
V.  Cuppett,  52  Ohio  St.  587,  40  N.  E.  796,  where  patent  was  for  lands 
already  eeded  to  State;  Northern  Pac.  Ry.  Co.  v.  Miller,  20  Wash.  31, 
54  Pac.  606,  holding  validity  of  patent  issued  after  railroad  g^ant,  as- 
sailable in  ejectment;  Stewart  v.  Altstock,  22  Or.  188,  29  Pac.  555, 
Where  patent  covered  lands  not  granted;  United  States  v.  Conway,  175 
U.  S.  68,  44  L.  Ed.  75,  20  Sup.  Ct.  16,  Kirby  v.  Lewis,  39  Fed.  73,  Burr 
V.  Greeley,  52  Fed.  927,  3  U.  C.  A.  357,  Heeser  v.  Miller,  77  Cal.  193,  19 
Pac.  375,  and  Commonwealth  v.  James,  138  Ky.  475,  128  S.  W.  339, 
all  arguendo. 

Distinguished  in  J.  W.  Frellsen  &  Co.  v.  Crandell,  217  U.  S.  76,  54 
L.  Ed«  672,  30  Sup.  Ct.  490,  patent  cannot  be  collaterally  attacked  be- 
cause scrip  accepted  for  purchase  price  was  not  legally  receivable ;  Stuts- 
man V.  Olinda  Land  Co.,  231  Fed.  527,  decision  of  Land  Department 
that  lands  selected  in  lieu  of  school  lands  were  nonmineral  is  not  open 
to  collateral  attack ;  King  v.  McAndrews,  111  Fed.  '863,  50  C.  C.  A.  29, 
reversing  decision  of  District  Court  and  holding  Land  Department  hav- 
ing jurisdiction  to  determine  controversy,  patent  issued  therefor,  evi- 
denced legal  title  and  impervious  to  collateral  attack;  Old  Dominion 
Copper  Min.  etc.  Co.  v.  Haverly,  11  Ariz.  250,  90  Pac.  337,  decision  of 
Land  Department  that  land  is  mineral  and  not  agricultural  is  not  sub- 
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ject  to  eollateral  attack;  Janes  v.  Wilkinson,  2  Kan.  App.  366,  42  Pac. 
737,  holding  void  patent  to  portion  of  railroad  land  grant  covered  by 
pre-emption  claim .  at  time  of  definite  location,  though  subsequently 
abandoned;  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  403,  75  Atl.  215, 
in  ejectment  by  State  to  recover  tide-lands,  evidence  that  grant  to. de- 
fendant is  void  because  lands  are  natural  oyster-beds  is  inadmissible; 
Knight  V.  United  States  Land  Assn.,  142  U.  S.  176,  212,  213,  35  L.  Ed. 
979,  992,  993, 12  Sup.  Ct.  262,  275  (reversing  85  Cal.  459,  460,  464,  24 
Pac.  824,  826,  affirming  on  rehearing,  85  Cal.  473,  477,  487,  24  Pac.  820, 
823,  829),  upholding  United  States  patent  to  tide- water  lands,  not  exist- 
ing when  Mexican  treaty  made;  Johnson  v.  Drew,  171  U.  S.  100,  43 
L,  Ed.  91,  18  Sup.  Ct.  802,  and  United  States  v.  Winona  etc.  R.  Co.,  67 
Fed.  956,  957,  15  C.  C.  A.  96,  where  Land  Department  had  control  of 
lands  patented;  Northern  Pac.  R.  Co.  v.  Cannon,  54  Fed.  258,  4  C.  C.  A. 
303,  patent  of  mineral  lands  excluded  from  railroad  grant,  is  not  void ; 
St.  Paul  etc.  Ry.  Co.  v.  St.  Paul  etc.  Ry.  Co.,  57  Fed.  273,  where  State 
Governor  had  authority  to  deed  railroad  lands;  New  Dunderberg  Min. 
Co.  V.  Old,  79  Fed.  602,  25  C.  C.  A.  116,  holding  decisions  of  Land  De- 
partment final,  where  it  has  jurisdiction;  Howell  v.  Killie,  17  Colo.  91,' 
28  Pac.  465,  holding  Land  Department's  decisions  conclusive  of  facts 
in  contest;  Horsky  v.  Moran,  21  Mont.  353,  358,  53  Pac.  1067,  1068, 
denying  right  of  placer  claimant  to  collaterally  attack  town-site  patent. 

Plaintiff  must  recover  on  strength  of  own  title. 

Approved  in  Lakin  v.  Dolly,  53  Fed.  340,  and  Foss  v.  Hinkell,  78  Cal. 
163,  20  Pac.  395,  both  reaffirming  rule;  Cucamonga  etc.  Land  Co.  v. 
Moir,  83  Cal.  107,  23  Pac.  361,  holding  application  for  lieu  lands  void, 
for  want  of  statutory  description ;  United  Land  Assn.  v.  E^night,  85  Cal. 
483,  24  Pac.  822,  arguendo. 

Distinguished  in  Deweese  v.  Reinhard,  61  Fed.  781,  10  C.  C.  A.  55, 
denying  subsequent  settler's  right  to  cancellation  of  certification  of  land 
to  State ;  Johnson  v.  Drew,  34  Fla.  145,  43  Am.  St.  Eep.  188,  15  South. 
785,  where  defendant  is  mere  squatter  on  lands  not  subject  to  entry; 
Winona  etc.  Land  Co.  v.  Ebilcisor,  52  Min.  320,  54  N.  W.  93,  where 
lands  patented  were  not  excluded  by  treaty  from  public  domain. 

Public  lands  subject  to  grant  do  not  include  Mexican  grants,  not  held 
invalid. 

Approved  in  Southern  Pac.  R.  Co.  v.  United  States,  133  Fed.  666,  66 
C.  C.  A.  581,  following  rule ;  Oregon  etc.  R.  R.  Co.  v.  United  States,  190 
U.  S.  189,  47  L.'Ed.  1013,  23  Sup.  Ct.  675,  denying  railroad  grant  attach- 
ing to  lands  sold,  pre-empted,  reserved,  or  otherwise  disposed  of  by 
United  States ;  Minnesota  v.  Hitchcock,  185  U.  S.  392,  46  L.  Ed.  964,  22 
Sup.  Ct.  657,  holding  lands  known  as  Red  Lake  Indian  reservation  not 
passing  to  Minnesota  under  grant  of  school  lands;  Oregon  etc.  R.  Co.  v. 
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United  States,  148  Fed.  606,  78  C.  C.  A.  375,  railroad  grant  of  July  25, 
1866,  did  not  attach  to  lands  within  limits  of  grant,  upon  which  there 
were  uncanceled  homestead  claims  on  file  in  land  office;  United  States 
V.  Oregon  etc.  R.  Co.,  143  Fed.  771,  76  C.  C..A.  66,  Central  Pacific  grant 
of  1866  did  not  include  land  subject  to  live  homestead  entry,  though 
entry  relinquished  prior  to  filing  map  of  definite  location;  Northern 
Lumber  Co.  v.  O'Brien,  139  Fed.  617,  71  C.  C.  A.  598,  land  withdrawn 
by  Land  Department  for  benefit  of  railroad  grant  is  excluded  from  sub- 
sequent railroad  grant,  though  it  subsequently  became  public  land; 
Snowden  v.  Loree,  122  Fed.  497,  holding  patent,  attempting  to  convey 
land  dedicated  as  public  street,  without  authority  of  law  and  void; 
McFadden  v.  Mountain  View  Min.  &  Mill.  Co.,  97  Fed.  680,  38  C.  C.  A. 
354,  den3dng  right  to  locate  mining  claims  in  advance  to  President's 
proclamation  Indian  reservation  open  to  settlement;  Fredericks  v.  Zum- 
wait,  134  Cal.  48,  66  Pac.  40,  holding  swamp-lands  excepted  by  State, 
certificate  of  purchase  thereof,  as  swamp-land,  void ;  Florida  Town  Imp. 
Co.  V.  Bigalsky,  44  Fla.  776,  33  South.  451,  public  lands  on  north  end  of 
Amelia  Island  reserved  for  military  purposes,  and  not  subject  to  swamp- 
land certification;  Eastern  Oregon  Land  Co.  v.  Andrews,  45  Or.  210,  77 
Pac.  119,  on  issue  as  to  exterior  limits  of  land  grant  diagram  from  office 
of  Secretary  of  Interior,  showing  primary  limits  of  land,  is  prima  facie 
correct;  Southern  Pac.  R.  Co.  v.  Brown,  75  Fed.  90,  21  C.  C.  A.  23^ 
(affirming  68  Fed.  335),  where  lands  are  sub  judice;  Mann  v.  Tacoma 
Land  Co.,  153  U.  S.  284,  38  L.  Ed*  717,  14  Sup.  Ct.  822,  legislation  con- 
cerning public  lands  does  not  include  tide-lands;  De  Lacey  v.  Northern 
Pac.  R.  Co.,  72  Fed.  733,  19  C.  C.  A.  157,  and  dissenting  opinion  i^ 
United  States  v.  Southern  Pac.  R.  R.  Co.,  14  Sawy.  636,  45  Fed.  607, 
both  holding  existence,  not  validity,  of  adverse  claim,  operates  to  ex- 
clude land  from  railroad  grant;  United  States  v.  Winona  etc.  R.  Co.,  67 
Fed.  957,  15  C.  C.  A.  96,  and  Weeks  v.  Bridgman,  41  Minn.  357,  43  N.  W. 
S3,  both  arguendo. 

Distinguished  in  Union  Pac.  Ry.  Co.  v.  Karges,  169  Fed.  462,  gi-ant 
to  railroad  of  right  of  way  held  to  include  lands  reserved  for  school 
purposes;  Apis  v.  United  States,  88  Fed.  935,  938,  upholding  patent  of 
part  Mexican  claim,  based  on  congressional  grant ;  Lockhart  v.  Wills, 
9  N.  M.  355,  54  Pac.  340,  where  such  lands  were  not  reserved  by  law  or 
treaty;  Winona  etc.  Land  Co.  v.  Ebilcisor,  52  Minn.  321,  322,  324,  54 
N.  W.  93,  94,  arguendo. 

Mexican  claims  are  excluded  from  railroad  grants,  If.  sufficiently  de- 
scribed. 

Approved  in  Foss  v.  Hinkell,  78  Cal.  161,  20  Pac.  394,  following  rule ; 
Cameron  v.  United  States,  148  U.  S.  310,  .37  L.  Ed.  462,  13  Sup.  Ct.  599, 
holding  lands  in  question  not  public. 
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Distinguished  in  Carr  v.  Quigley,  149  U.  S.  661,  87  L.  Ed.  889, 13  Sup. 
Ct.  966,  reversing  79  Cal.  131,  21  Pac.  607  (see  dissenting  opinion  in 
79  Cal.  135,  136,  21  Pac.  609),  holding  lands  within  exterior  limits  of 
Mexican  grant,  not  reserved  from  railroad  grant;  United  States  v. 
Southern  Pac.  R.  R.  Co.,  14  Sawy.  636,  45  Fed.  607  (see  dissenting  opin- 
ion in  14  Sawy.  639,  642,  643,  45  Fed.  609,  611,  612),  reversing  14  Sawy. 
74,  39  Fed.  142,  holding  lands  outside  boundaries  fixed  by  final  decree, 
thereupon  cease  to  be  sub  judice;  Foss  v.  Hinkell,  91  Cal.  201,  27  Pac. 
64  (see  dissenting  opinion  in  91  Cal.  204,  27  Pac.  647),  denying  rule, 
except  where  such  claims  are  pending  in  competent  court. 

Written  evidence  of  Mexican  grant  and  its  confirmation  and  affirmance 
1>7  courts,  is  documentary. 

Approved  in  Carr  v.  Quigley,  79  Cal.  132,  21  Pac.  608,  following  rule ; 
United  Land  Assn.  v.  Knight,  85  Cal.  485,  24  Pac.  822,  admitting  deed 
and  other  extrinsic  evidence,  to  show  lands  not  within  government's 
control. 

Parol  is  probably  admissible  to  Identify  lands  under  Mexican  grant. 

Approved  in  Foss  v.  Hinkell,  91  Cal.  205,  25  Pac.  762,  reaffirming 
rule;  Kirby  v.  Lewis,  39  Fed.  73,  arguendo. 

Distinguished  in  Veve  Y.  Diaz  v.  Sanchez,  226  U.  S.  241,  57  L.  Ed. 
204,  33  Sup.  Ct.  36,  rejecting  parol  evidence  to  modify  mortgage  exe- 
cuted in  Porto  Rico  in  1885. 

Only  one  having  prior  rigbt  may  attack  patent  collaterally. 
Approved  in  Miller  v.  Severs,  42  Okl.  384,  141  Pac.  968,  defendant  in 
ejectment  cannot  set  up  fraud  in  procurement  of  patent  relied  upon  by 
plaintiff;  Horsky  v.  Moran,  21  Mont.  360,  53  Pac.  1069|  denying  right 
of  placer  claimant  to  collaterally  attack  town-site  patent. 

125  IT.  S.  642-646,  SI  L.  Edi  820,  8  Sup.  Ot.  1135,  JOHNSON  v.  CHRISTIAN. 

Circuit  Court  baa  ezdusiye  Jurisdiction  to  enjoin  its  own  Judgment, 
regardless  of  averments. 

Approved  in  Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  55,  52 
L.  Ed.  386,  28  Sup.  Ct.  182,  Federal  court  may  retain  jurisdiction  of 
property  after  sale  under  foreclosure  decree;  City  of  New  Orleans  v. 
Howard,  160  Fed.  398,  87  C.  C.  A.  345,  Circuit  Court  has  jurisdiction  of 
suit  to  partition  property  in  hands  of  its  receiver;  Bmn  v.  Mann,  151 
Fed.  150,  12  lb  B.  A.  (N.  S.)  164,  80  C.  C.  A.  513,  Federal  court  may 
enforce  its  decree  against  property  of  deceased  person,  notwithstanding 
pendency  of  administration  in  State  court;  Bradford  Belting  Co.  v. 
Kisinger-Ison  Co.,  113  Fed.  813,  51  C.  C.  A.  483,  holding  jurisdiction  of 
former  suit  supporting  second  suit,  subject  matter  of  second  dependent 
npon  that  of  first ;  Aldrich  v.  Campbell,  97  Fed.  665, 38  C.  C.  A.  347,  enter- 
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taining  jurisdiction  to  restrain  receiver  of  insolvent  national  bank  from 
prosecuting  action  at  law  in  same  court;  Widaman  v.  Hubbard,  88  Fed. 
812,  reaffirming  rule;  Jesup  v.  Illinois  Cent.  R.  Co.,  43  Fed.  496,  retain- 
ing jurisdiction  of  cross-bill  after  dismissal  of  original  bill;  Symmes  v. 
Union  Trust  Co.,  60  Fed.  853,  bill  to  set  aside  decree  is  ancillary;  Pull- 
man's Palace  Car  Co.  v.  Washburn,  66  Fed.  793,  suit  to  enforce  surety's 
liability  for  costs,  is  ancillary;  Compton  v.  Jesup,  68  Fed.  279,  283,  15 
C.  C.  A.  397,  486,  possession  of  rem  gives  ancillary  jurisdiction  of  fore- 
closure suit;  Brigel  v.  Tug  River  etc.  Salt  Co.,  73  Fed.  18,  change  of 
jurisdictional  residence  does  not  divest  jurisdiction;  Brown  v.  Walker, 
84  Fed.  534,  where  judgment  of  Circuit  Court  was  upon  mandate  of 
Supreme  Court;  McBee  v.  Marietta  etc.  Ry.  Co.,  48  Fed.  246,  and 
Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed.  613,  73  C.  C.  A.  260,  both 
arguendo. 

Oouxt  below  may  allow  record  to  be  amended  to  show  diyerse  citizen- 
■hip. 

Approved  in  Puget  Sound  etc.  Co.  t.  Lavendar,  156  Fed.  362,  84 
C.  C.  A.  259,  reaffirming  rule. 

125  Xr.  8.  646-650,  31  L.  Ed.  824,  8  Sup.  Ot.  1022,  UNITED  STATES  y. 


Midshipman  appointed  while  student  before  act  of  1870,  is  line  officer 
entitled  to  time  credits. 

^  Apprpved  in  United  States  v.  Cook,  128  U.  S.  255,  82  L.  Ed.  464,  9 
Sup.  Ct.  108,  and  United  States  v.  Alger,  151  U.  S.  365,  38  L.  Ed.  194, 
14  Sup.  Ct.  347,  both  holding  time  credit  runs  from  appointment  as 
cadet  midshipman. 

Distinguished  in  Hartigan  v.  United  States,  196  U.  S.  174,  49  L.  Ed. 
436,  25  Sup.  Ct.  204,  West  Point  cadet  is  not  officer  in  army  within  Rev. 
Stats.,  §  1229,  prohibiting  dismissals  from  service  in  time  of  peace  with- 
out court-martial. 

125  IT.  8.  650-655,  31  L.  Ed.  821,  8  Sup.  Ot.  997,  KOTT  v.  UNITED  STATES. 
What  constitutes  account  stated.    Note,  27  L.  E.  A.  816. 

125  U.  S.  656-658,  81  L.  Ed.  828,  8  Sup.  Ot.  1021,  T7NITED  STATES  T. 
STBOKa. 

Officer  on  duty  on  unseawortliy  ship,  anchored  at  navy  yard,  entitled 
to  sea-service  pay. 

Approved  in  United  States  v.  Bamette,  165  U.  S.  17^,  41  L.  Ed.  677, 
17  Sup.  Ct.  288,  where  officer  was  on  school  ship ;  Johnson  v.  Sayre,  158 
U.  S.  116,  39  L.  Ed.  917,  15  Sup.  Ct.  776,  ''actual  service"  in 
fifth  amendment,  refers  to  militia  only. 
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125  Xr.  8.  658-680,  31  L.  Ed.  832,  8  Sup.  Ot.  1011,  ST.  LOTHS  ETO.  B.  R. 
CO.  y.  ClaEVEIiAND  ETO.  B.  B.  OO. 

Operating  expenses  and  debts  due  connections  are  chargeable  on  gross 
income,  before  net  revenne  arises. 

Approved  in  Atchison  etc.  R.  Co.  v.  Osbom,  148  Fed.  610,  78  C.  C.  A. 
378,  holders  of  unsecured  claims  for  damages  arising  from  negligence  of 
railrofid  prior  to  receivership  are  not  entitled  to  priority  over  mortgage 
creditors;  Farmers '^  etc.  Trust  Co.  v.  American  Water- Works  Co.,  107 
Fed.  28,  ordering  moneys  diverted  from  income  to  pay  interest  on  mort- 
gage restored  for  purpose  of  paying  claim  for  engines  furnished;  Shu- 
gart  &  Barnes  Bros.  v.  Atlantic  etc.  Ry.  Co.,  161  Iowa,  356,  143  N.  W. 
92,  allowing  preference  to  claim  of  connecting  railroad  for  balance  due 
on  joint  traffic  arrangement;  Security  etc.  Trust  Co.  v.  Goble  R.  Co.,  44 
Or.  374,  376,  74  Pac.  921,  922,  services  rendered  railroad  within  ninety 
days  of  receivership  in  furtherance  of  logging  venture  in  which  rail- 
road interested  not  prior  to  mortgage  lien;  Wood  v.  New  York  etc.  R. 
Co.,  70  Fed.  743,  ordering  payment  of  claim  for  coupling  links,  froin 
earnings  in  receiver's  hands;  Jones  v.  Central  Trust  Co.,  73  Fed.  573, 
19  C.  C.  A.  569,  allowing  precedence  to  claims  of  railroad's  sureties  on 
release  of  attachment;  Ames  v.  Union  Pac.  Ry.,  73  Fed.  57,  reaffirming 
rule;  Atlantic  Trust  Co.  v.  Woodbridge  Canal  etc.  Co.,  79  Fed.  41,  hold- 
ing claims  for  labor,  etc.,  necessary  to  keep  irrigation  works  a  going 
concern,  precede  mortgage  debt ;  New  York  etc.  Indemnity  Co.  v.  Tacoma 
Ry.  etc.  Co.,  83  Fed.  367,  27  C.  C.  A.  550,  holding  claim  for  cable  sold 
cable  railway,  entitled  to  priority  over  mortgage  debt;  Litzenberger  v. 
Jarvis-ConkHn  Trust  Co.,  8  Utah,  19,  28  Pac.  872,  holding  wages  for 
operating  expenses  prior  to  receiver's  appointment,  a  first  lien. 

Distinguished  in  In  re  Clark  Coal  etc.  Co.,  173  Fed.  663,  general  ex- 
penses of  bankruptcy  and  loss  incurred  by  receiver  in  conducting  busi- 
ness not  preferred  to  mortgage  lien;  Kneeland  v.  American  Loan  Co., 
136  U.  S.  98,  34  L.  Ed.  383,  10  Sup.  Ct.  953,  holding  lessor  of  rolling 
stock  not  entitled  to  priority  over  mortgagee  on  foreclosure;  Moi^an's 
Co.  V.  Texas  Cent.  Ry.  Co.,  137  U.  S.  199,  34  L.  Ed.  635,  11  Sup.  Ct.  70, 
holding  balance  of  five  years'  account,  not  entitled  to  superior  equity  as 
current  expenses;  Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  46  Fed.  29, 
and  Central  Trust  Co.  v.  Charlotte  etc.  R.  Co.,  65  Fed.  270,  both  hold- 
ing rent  not  entitled  to  priority  over  mortgage  lien ;  Atlantic  Trust  Co. 
V.  Woodbridge  Canal  etc.  Co.,  79  Fed.  40,  holding  claims  for  labor  pre- 
cede mortgage  debt,  only  where  income  has  been  diverted  to  pay  latter; 
Central  Trust  Co.  v.  East  Tennessee  etc.  R.  Co.,  80  Fed.  628,  26  C.  C.  A. 
30,  holding  claim  for  advertising  furnished  prior  to  receivership,  not 
entitled  to  rank  as  debt  for  operating  expenses. 

Railroad's  unsecured  debts  cannot  take  precedence  in  distribution  oTsr 
creditor's,  secured  by  express  liens. 
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Approved  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  187,  49  L.  Ed. 
719,  26  Sup.  Ct.  416,  claim  for  ties  necessary  for  preservation  of  road 
furnished  within  six  months  of  receivership  not  prior  to  mortgage  re- 
corded before  tie  contract ;  Mersick  v.  Hartford  etc.  R.  R.  Co.,  76  Conn. 
20,  100  Am.  St.  Rep.  977,  66  Atl.  668,  persons  furnishing  supplies  to 
railroad  and  money  to  pay  wages  are  not  entitled  to  preference  over 
bondholders  on  foreclosure  sale;  Toledo  etc.  R.  R.  Co.  v.  Hamilton,  134 
U.  S.  302,  33  L.  Ed.  908,  10  Sup.  Ct.  648,  holding  debt  for  original  con- 
struction cannot  precede  mortgage  debt;  Farmers'  Loan  etc.  Co.  y. 
Green  Bay  etc.  Ry.  Co.,  46  Fed.  667,  St.  Louis  Trust  Co.  v.  Riley,  70 
Fed.  36,  36,  30  L.  B.  A.  458,  459,  16  C.  C.  A.  610,  and  Farmers'  Loan 
etc.  Co.  V.  Detroit  etc.  R.  Co.,  71  Fed.  37,  all  holding  judgment  for  per- 
sonal injuries  does  not  precede  mortgage;  Central  Trust  Co.  v.  Charlotte 
etc.  R.  Co.,  66  Fed.  267,  holding  contract  for  rent  cannot  displace  mort- 
gage lien;  Farmers'  Loan  etc.  Co.  v.  Northern  Pac.  R.  Co.,  68  Fed.  38, 
holding  claim  of  railroad's  sureties  on  appeal  cannot  precede  mortgage 
bonds  in  absence  of  diversion;  Merchants'  Bank  v.  Moore,  106  Ala.  650, 
17  South.  706,  denying  unsecured  claims  for  work  in  improving  prop- 
erty, preference  over  other  creditors;  dissenting  opinion  in  Southern 
Ry.  Co.  V.  Carnegie  Steel  Co.,  176  U.  S.  297,  44  L.  Ed.  475,  20  Sup.  Ct. 
363,  court  charging  mortgage  security  in  equity  with  restoration  of 
funds  improperly  diverted  for  benefit  of  mortgage  creditors. 

Liability  for  rent  of  premises  occupied  by  receiver  or  assignee  for 
creditor.    Note,  59  L.  B.  A.  694,  696. 

Mortgage  security  Is  chargeable  with  restoration  of  fund  improperly 
applied,  before  current  expenses  paid. 

Approved  in  Citizens'  Trust  Co.  v.  National  etc.  Supply  Co.,  178  Ind. 
172,  41  L.  R.  A.  (N.  S.)  695,  98  N.  E.  867,  reaffirming  rule ;  Southern  Ry. 
V.  Carnegie  Steel  Co.,  176  U.  S.  282,  44  L.  Ed.  469,  20  Sup  Ct.  367,  char- 
ging mortgage  security  in  equity  with  restoration  of  funds  improperly 
diverted  for  benefit  of  mortgage  creditors;  Moore  v.  Donahoo,  217  Fed. 
186,  133  C.  C.  A.  171,  such  right  may  be  affirmatively  enforced  against 
mortgagee ;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  208  Fed. 
171,  176, 178,  allowing  preference  to  claims  for  supplies  furnished  street 
railroad;  Fordyce  v.  Omaha  etc.  R.  R.  Co.,  146  Fed,  662,  diversion  of 
earnings  by  receiver  on  new  construction  does  not  give  unsecured  credi- 
tor priority  over  mortgagee  from  corpus  of  property  unless  it  is  shown 
that  but  for  diversion  there  would  have  been  net  earnings  suf)ject  to 
lien ;  Southern  R.  Co.  v.  Ensign  Mfg.  Co.,  117  Fed.  420,  54  C.  C.  A.  691, 
denying  as  preferential  claims  for  car-wheels  furnished  with  knowl- 
edge of  use  for  repairing  equipment  of  leased  road ;  Gregg  v.  Mercantile 
Trust  Co.,  109  Fed.  228,  229,  48  C.  C.  A.  318,  giving  preferential  char- 
acter to  claims  for  cross-ties  and  hardware,  denying  same  to  claims  for 
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locomotives  and  counsel  fees;  Farmers'  etc.  Trust  Co.  v.  American 
Water-Works  Co.,  107  Fed.  28,  ordering  moneys  diverted  from  income 
to  pay  interest  on  mortgage  restored  to  pay  claim  for  engines  furnished ; 
Lee  V.  Pennsylvania  Traction  Co.,  105  Fed.  409,  holding  claim  for  pur- 
chase price  of  rail  joints  and  track  bolts  entitled  to  preference  over 
mortgage  debt ;  dissenting  opinion  in  Illinois  Trust  etc.  Co.  v.  Doud,  105 
Fed.  153,  62  L.  E.  A.  481,  44  C.  C.  A.  389,  majority  denying  loan  to 
quasi-public  corporation  to  make  substantial,  beneficial,  and  necessary 
additions  to  mortgage  property  entitled  to  priority  over  prior  mort- 
gages; Clyde  V.  Richmond  etc.  R.  Co.,  56  Fed.  541,  reaffirming  rule; 
Wood  V.  New  York  etc.  R.  Co.,  70  Fed.  746,  holding  debts  for  labor  and 
supplies  necessary  to  daily  operation,  entitled  to  precedence;  Barstow 
V.  Pine  Bluff  etc.  Ry.  Co.,  57  Ark.  338,  21  S.  W.  659,  but  denyii^  prefer- 
ence to  claim  for  original  construction,  done  after  execution  of  mort- 
gage; Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  46  Fed.  36,  and  Central 
Trust  Co.  V.  Charlotte  etc.  R.  Co.,  65  Fed.  268,  both  arguendo. 

Distinguished  in  Gay  v.  Hudson  River  Electric  Power  Co.,  182  Fed. 
908,  claim  of  surety  on  supersedeas  bond  not  entitled  to  preference; 
Gregg  V,  Metropolitan  Trust  Co.,  124  Fed.  723,  725,  59  C.  C.  A.  637, 
holding  gross  earnings  reimbursed  by  money  borrowed  on  notes  secured 
by  mortgage  and  used  to  pay  current  expenses;  Rhode  Island  Locomo- 
tive Works  V.  Continental  Trust  Co.,  108  Fed.  9,  47  C.  C.  A.  147,  deny- 
ing claim  for  engines  preferential,  it  not  appearing  engines  necessary 
to  maintain  road  as  a  going  concern;  Illinois  Trust  etc.  Bank  v.  Doud, 
105  Fed.  141, 145,  146,  52  L.  R.  A.  481,  44  C.  C.  A.  389,  denying  loan  to 
quasi-public  corporation  to  make  substantial,  beneficial,  and  necessary 
additions  to  mortgaged  property  entitled  to  priority  over  prior  mort- 
gage ;  Old  Colony  Trust  Co.  v.  Medfield  etc.  St.  Ry.  Co.,  215  Mass.  161, 
l<y2  N.  E.  486,  denying  preference  to  one  furnishing  electric  power  to 
street  railway;  Kneeland  v.  American  Loan  Co.,  136  U.  S.  96,  34  L.  Ed. 
883, 10  Sup.  Ct.  952,  there  having  been  no  diversion ;  Farmers '  Loan  eta, 
Co.  V.  Green  Bay  etc.  Ry.  Co.,  45  Fed.  665,  holding  doctrine  inapplicable 
to  judgment  for  death  throup'h  negligence;  Finance  Co.  v.  Charleston 
etc.  R.  Co.,  52  Fed.  527,  holding  claim  of  railroad's  attorney  cannot  pre- 
cede mortgage  lien,  even  if  funds  be  diverted;  St.  Louis  Trust  Co.  v. 
Riley,  70  Fed.  37,  80  L.  R.  A.  459,  16  C.  C.  A.  610,  holding  only  expenses 
necessary  to  keep  road  a  going  concern  entitled  to  precedence ;  Fidelity 
Ins.  etc.  Co.  v.  Shenandoah  Val.  R.  R.  Co.,  86  Va.  9,  19  Am.  St.  Rep. 
866,  9  S.  E.  762,  holding  vendor  of  cars,  retaining  title  as  security,  en- 
titled to  be  paid  by  receiver  for  their  use,  but  only  a  general  creditor 
for  balance,  after  exhausting  lien. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  B.  A.  (N.  S.)  1018,  1032. 
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Bailroad  not  in  default  on  account  of  rent,  la  not  bound  to  accumulate 
contingent  fund. 

Approved  in  Central  Trust  Co.  v.  East  Tennessee  etc.  R.  Co.,  80  Fed. 
626,  26  C.  C.  A.  30,  holding  company  not  obligated  to  accumulate  sur- 
plus to  meet  possible  future  deficiencies. 

Bailroad  being  in  default,  application  of  eamlngs  to  first  mortgage 
bonds,  is  chargeable  to  such  holders  only. 

Approved  in  Central  Trust  Co.  v.  East  Tennessee  etc.  R.  Co.,  80  Fed. 
625,  26  C.  C.  A.  30,  holding  junior  mortgagees  not  liable  for  diversion 
of  income  to  payment  of  interest  on  prior  mortg^ages. 

125  U.  S.  680-692,  31  L.  Ed.  841,  8  Sup.  Gt.  1028,  DOW  ▼.  BEIDELMAK. 
Iiegislatlve  limitation  of  rates  is  valid  regulation  of  quasi-pubUc  utilitieflc 
Approved  in  San  Di^o  Land  etc.  Town  Co.  v.  Jasper,  189  U.  S.  443, 
47  L.  Ed.  895,  23  Sup.  Ct.  573,  sustaining  water  rates  fixed  by  board  of 
supervisors,  under  California  statute  March  12,  1885;  Minneapolis  &  St. 
L.  R.  R.  Co.  V.  Minnesota,  186  U.  S.  264,  46  L.  Ed.  1156,  22  Sup.  Ct.  903, 
holding  commission  rates  for  coal  in  carload  not  proven  unreasonable  by 
showing,  if  rate  applied  to  all  freight,  road  unable  to  pay  operating  ex- 
penses; Pulaski  Heights  Sewerage  Co.  v.  Loughborough,  95  Ark.  266, 
-  29  L.  R.  A.  (N.  S.)  819,  129  S.  W.  536,  court  may  regulate  charges  of 
sewerage  company;  City  of  Madison  v.  Madison  Gas  etc.  Co.,  129  Wis. 
265,  116  Am.  St  Rep.  944,  9  Ann.  Gas.  819,  8  L.  R.  A.  (N.  S.)  529,  108 
N.  W.  68,  State  may  prescribe  gas  rates ;  Budd  v.  New  York,  143  U.  S. 
538,  86  L.  Ed.  268,  12  Sup.  Ct.  474,  upholding  law  regulating  grain 
elevating  charges ;  North  Dakota  v.  Brass,  2  N.  D.  500,  52  N.  W.  414, 
upholding  law  regulating  public  warehouse  chaises. 

Judiciary's  power  to  fix  public  service  rates.    Note^  8  L.  R.  A. 
(N.  S.)  530. 

States  may  limit  rates,  unless  thereby  violating  charter,  or  regulating 
Interstate  commerce. 

Approved  in  Southern  Pacific  Co.  v.  Campbell,  230  U.  S.  551,  57 
ll  Ed.  1624,  33  Sup.  Ct.  1027,  State  may  regulate  rates  though  charter 
gives  company  right  to  prescribe  its  own  rates;  Southern  Ry.  Co.  v. 
Atlanta  Stove  Works,  128  Ga.  222,  57  S.  E.  435,  burden  is  on  railroad 
company  to  prove  that  classification  is  illegal;  Smith  v.  Stephens,  173 
Ind.  573,  80  L,  R.  A.  (N.  S.)  704,  91  N.  E.  167,  171,  upholding  statute 
requiring  deduction  of  assessed  valuation  of  realty  owned  by  bank  from 
assessed  value  of  its  capital  stock;  State  v.  Missouri  Pac.  Ry.  Co.,  76 
Kan.  480,  92  Pac.  610,  upholding  statute  creating  railroad  commis- 
sion; Corporation  Com.  v.  Atlantic  Coast  etc.  R.  Co.,  137  N.  C.  15,  49 
S.  E.  196,  upholding  Acts  1899,  pp.  291,  304,  §§1,  21,  giving  railroad 
commission  power  to  require  railroads  to  make  reasonable  connections 
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with  trains  of  other  roads ;  State  v.  Corvallis  etc.  R.  Co.,  59  Or.  458,  117 
Pac.  983,  upholding  order  of  railroad  commission  requiring  railroad  to 
erect  depot;  Wishkah  Boom  Co.  v.  Greenwood  Timber  Co.,  88  Wash. 
573,  153  Pac.  369,  whether  charges  for  raftiixg  and  booming  were  rea- 
sonable held  to  be  matter  for  courts;  Chicago  etc.  R.  R.  Co.  v.  Jones, 
149  111.  374,  41  Am.  St.  Bep.  283,  24  L.  R.  A.  144,  37  N.  E.  250,  and 
Wellman  v.  Railway,  83  Mich.  611,  47  N.  W.  494,  both  reaffirming  rule ; 
Geoi^ia  R.  R.  &  Banking  Co.  v.  Smith,  128  U.  S.  179,  32  L.  Ed.  380,  9 
Sup.  Ct.  48,  incorporation  as  railroad  is  acceptance  of  State's  right  to 
regulate  fares;  Atlantic  etc.  R.  Co.  v.  United  States,  76  Fed.  192,  hold- 
ing Congress  has  similar  power  over  interstate  traffic;  dissenting  opin- 
ion in  Spring  Valley  Water  Works  v.  San  Francisco,  82  Cal.  328,  329, 
22  Pac.  1050,  majority  holding  complaint  sufficient  to  support  judgment 
annulling  water  rates ;  Storrs  v.  Pensacola  etc.  R.  R.  Co.,  29  Fla.  623,  11 
South.  228,  upholding  law  submitting  rates  to  railroad  commission;  In- 
dianapolis V.  Navin,  151  Ind.  143,  41  L.  R.  A.  340,  47  N.  E.  526,  sustain- 
ing law  regulating  street  railroad  fares ;  Attorney-General  v.  Old  Colony 
R.  R.  Co.,  160  Mass.  87,  22  L.  R.  A.  119,  35  N.  E.  256,  State  may  require 
railroads  to  issue  universal  mileage  tickets;  Bullard  v.  Northern  Pac. 
R.  R.  Co.,'  10  Mont.  181,  11  L.  R.  A.  250,  25  Pac.  123,  constitutionality 
of  interstate  commerce  law  is  not  affected  by  prior  carrying  contracts; 
People  V.  Budd,  117  N.  Y.  20,  15  Am.  St.  Rep.  475,  5  L.  R.  A.  568,  22 
N.  E.  677,  upholding  law  regulating  charge  for  elevating  grain;  North 
Dakota  v.  Brass,  2  N.  D.*  502,  52  N.  W.  415,  upholding  law  regulating 
public  warehouse  charges;  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  416, 
41  Am.  St.  Rep.  115,  23  L.  R.  A.  268,  25  S.  W.  77,  upholding,  as  to  cor- 
porations, law  regulating  payment  of  wages. 

Distinguished  in  Prairie  Oil  etc.  Co.  v.  United  States,  204  Fed.  809, 
private  pipe-lines  are  not  common  carriers;  Faulkner  v.  Solazzi,  79 
Conn.  542,  9  Ann.  Gsfl.  67,  9  L.  R.  A.  (N.  S.)  601,  65  Atl.  947,  barber- 
shop is  not  "place  of  public  accommodation"  within  statute  forbidding 
discrimination  against  negroes;  Union  Pac.  R.  R.  Co.  v.  Public  Utilities 
Commission,  95  Kan.  619,  148  Pac.  672,  rate  on  one  commodity  cannot 
be  justified  by  return  from  entire  intrastate  business ;  Missouri  Pac.  Ry. 
Co.  V.  Nebraska,  164  U.  S,  416,  41  L,  Ed.  494,  17  Sup.  Ct.  135,  annuUinjr 
statute  requiring  railroad  to  grant  equal  elevator  privileges  to  all: 
Louisville  etc.  R.  R.  Co.  v.  Commonwealth,  99  Ey.  141,  59  Am.  St.  Rep. 
461,  33  L.  R.  A.  213,  35  S.  W.  131,  annulling  penal  statute  against  ''un- 
reasonable charge"  for  uncertainty  in  failing  to  fix  same. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  19150,  280. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  S3  L.  B.  A. 
179,  186. 
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State  power  to  limit  rates  does  not  extend  to  confiscation  of  private 
property. 

Approved  in  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed.  975, 
reaffirming  rule ;  Cotting  v.  Godard,  183  U.  S.  86,  87,  46  L.  Ed.  99, 100,  22 
Sup.  Ct.  33,  holding  act  unconstitutional,  regulating  stockyards,  appli- 
cable only  to  Kansas  City  Stock  Yards  Company;  Chicago,  Milwaukee 
etc.  Ry.  Co.  v.  Tompkins,  176  U.  S.  173,  44  L.  Ed.  420,  20  Sup.  Ct.  338, 
holding  findings  of  court  insufficient  to  determine  question  of  reason- 
ableness of  rates  and  declaring  process  employed  unreliable;  Louisiana 
etc.  Ry.  Co.  v.  State,  85  Ark.  21,  106  S.  W.  962,  in  prosecution  of  rail- 
road for  failure  to  obey  statute  requiring  it  to  establish  station  at  cer- 
tain  point,  it  may  be  shown  that  requiiement  is  unreasonable ;  Morgan 's 
Louisiana  etc.  S.  S.  Co.  v.  Railroad  Commission,  127  La.  669,  53  South. 
901,  annulling  freight  rate  on  sugar  cane  established  by  State  railroad 
commission ;  State  v.  Minneapolis  etc.  R.  R..  Co.,  80  Minn.  204,  83  N.  W. 
66,  refusing  to  assume  reproduction  cost  or  present  cost  of  construction 
equivalent  to  amount  of  stock  and  bonds  outstanding,  upon  question  of 
fixing  rates;  State  v.  Missouri  etc.  Ry.  Co.,  262  Mo.  523,  L.  R.  A.  19150, 
778,  172  S.  W.  39,  holding  void  one  cent  militia  fare  law;  Aqua  Pura 
Co.  V.  Mayor  etc.  of  Las  V^as,  10  N.  M.  29,  60  Pac.  216,  declaring  un- 
constitutional act  delegating  to  city  authority  to  fix  water  rates,  without 
providing  for  determination  of  reasonableness,  thereof  by  courts ;  State 
V.  Great  Northern  Ry.  Co.,  43  Wash.  661,  117  Am.  St.  Rep.  1084,  6 
L.  B.  A.  (N.  S.)  908,  86  Pac.  1057,  holding,  void  statute  requiring  weight 
of  "standards"  to  be  deducted  from  net  weight  of  lumber  shipped ;  Smyth 
V.  Ames,  169  U.  S.  523,  42  L.  Ed.  841,  18  Sup.  Ct.  425,  leaffirming  rule; 
Reagan  v.  Farmers'  Loan  etc.  Co.,  154  U.  S.  398,  88  L.  Ed.  1023,  14  Sup. 
Ct.  1054,  St.  Lduis  etc.  Ry.  Co.  v.  Gill,  156  U.  S.  658,  39  L.  Ed.  570,  15 
Sup.  Ct.  488,  and  Covington  etc.  Turnpike  Co.  v.  Sandford,  164  U.  S. 
592,  41  L.  Ed.  565,  17  Sup.  Ct.  204,  both  holding  courts  may  inquire  as 
to  unreasonableness  of  rates,  and  enjoin  enforcement  thereof;  Chicago 
etc.  Ry.  Co,  v.  Dey,  35  Fed.  878,  1  L.  R.  A.  752,  rates  must  be  sufficient 
to  pay  employees,  repairs,  bond  interest,  and  profits;  Atlantic  etc.  R. 
Co.  V.  United  States,  76  Fed.  190,  and  Cotting  v.  Kansas  City  Stock- 
Yards  Co.,  79  Fed.  683,  both  holding  facts  must  appear  to  show  unrea- 
sonableness of  rates ;  San  Joaquin  etc.  Irr.  Co.  v.  Stanislaus  Co.,  90  Fed. 
521,  where  supervisors  fixed  rates  depriving  irrigation  company  of  fair 
profits;  Spring  Valley  Water  Works  v.  San  Francisco,  82  Cal.  313,  16 
Am.  St  Rep.  131,  6  L.  R.  A.  762,  22  Pac.  916,  annulling  unreasonable 
water  rates  arbitrarily  fixed  by  supervisors;  Pensacola  etc.  R.  R.  Co.  v. 
State,  25  Fla.  323,  3  L.  R.  A.  666,  5  South.  839,  holding  tariff  fixed  by 
commissioners  confiscatory;  State  v.  Sioux  City  etc.  R.  Co.,  46  Neb.  692, 
31  L.  R.  A.  61,  65  N.  W.  768,  annulling  law  equalizing  freight  charges 
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on  roads  of  different  lengths,  between  same  points;  State  v.  Southern 
By.  Co.,  145  N.  C.  529,  IS  L.  R.  A.  (N.  S.)  966,  59  S.  E.  582,  arguendo. 
Distingaished  in  Cotting  v.  Elansas  City  Stock-Yards  Co.,  82  Fed.  844, 
where  State  reg^ilating  statute  permits  profit  of  5.67  per  cent  on  plant's 
value. 

The  Fourteenth  Amendment  considered  with  relation  to  special 
privileges,  burdens,  and  restrictions.    Note,  25  Am.  St.  Bep.  889. 

Constitutionality  of  statutes  designed  to  prevent  extortion.    Note, 
1  A2m.  Gas.  433. 

Railroads,  purchased  and  organized  after  adoption  of  Arkansas  Oonstlta- 
tlon,  are  subject  to  provisions  thereof. 

Apy»roved  in  Covington  etc.  Turnpike  Co.  v.  Sandford,  164  U.  S.  586, 
41  L.  Ed.  562,  17  Sup.  Ct.  201,  reorganized  corporation  does  not  acquire 
charter  immunities  of  original  company. 

Arkansas  act,  limiting  fares  to  three  cents  per  mile,  Is  not  unreasonable. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  423,  Ann.  Gas.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1551,  33  Sup.  Ct.  729,  upholding 
State  r^^lation  of  intrastate  freight  rates ;  State  v.  Maine  etc.  R.  R.  Co., 
77  N.  H.  429,  92  Atl.  839,  upholding  statute  requiring  sale  of  mileage 
books  at  two  cents  per  mile ;  Budd  v.  New  York,  143  U.  S.  547,  86  L.  Ed. 
256, 12  Sup.  Ct.  477,  where  record  failed  to  show  grain  elevating  charges 
unreasonable;  dissenting  opinion  in  Spring  Valley  Water  Works  v.  San 
Francisco,  82  Cal.  322,  323,  326,  22  Pac.  1047,  1048,  1049,  majority  hold- 
ing allegations  of  complaint  sufOicient  to  annul  unreasonable  water  rates ; 
St.  Louis  etc.  Ry.  Co.  v.  Oill,  156  U.  S.  661,  89  L.  Ed.  571,  15  Sup.  Ct. 
489,  arguendo. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
600,  Ann.  Gas.  1916A,  1,  59  L.  Ed.  743,  35  Sup.  Ct.  429,  State  cannot 
compel  railroad  company  to  transport  particular  commodity  for  less  than 
cost,  though  revenue  from  entire  intrastate  business  may  be  adequate; 
Pensacola  etc.  R.  R.  Co.  v.  State,  25  Fla.  331,  3  L.  B.  A.  668,  5  South.  842, 
railroad  cannot  be  compelled  to  carry  at  unremunerative  rates. 

Validity  and  effect  of  statute  requiring  carriers  to  carry  passengers 
at  fixed  rate  per  mile.    Note,  21  Ann.  Gas.  191. 

Oonflscatlon  does  not  appear  from  fact  that  road  reorganised  after 
foreclosure  can  earn  but  one  and  one-half  per  cent. 

Approved  in  Indianapolis  v.  Navin,  151  Ind.  144,  41  L.  B.  A.  840,  47 
N.  E.  526,  where  pleadings  failed  to  show  confiscation  resulted  from 
three-cent  street-car  fare  law;  Wellman  v.  Chicago  etc.  Ry.  Co.,  83 
Mich.  607,  608,  47  N.  W.  493,  494,  upholding  law  fixing  different  fares 
for  different  localities. 
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Distinguished  in  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  190,  67 
S.  E.  639,  holding  statute  fixing  passenger  rates  void  where  railroad 
earned  less  than  two  and  one-half  per  cent  on  actual  cost. 

Oarrlers  may  be  classified  by  State  in  regulating  fares,  and  law  is  valid 
if  each  class  is  uniformly  affected. 

Approved  in  Houston  etc.  R.  Co.  v.  Storey,  149  Fed.  504,  following 
rule;  Tanner  v.  Little,  240  U.  S.  383,  60  L.  Ed.  701,  36  Sup.  Ct.  383, 
upholding  State  statute  imposing  prohibitive  license  tax  upon  merchants 
using  trading  stamps;  Chesapeake  etc.  Ry.  Co.  v.  Conley,  230  U.  S.  522, 
57  L.  Ed.  1603,  33  Sup.  Ct.  985,  upholding  law  fixing  passenger  fares 
but  exempting  short  railroads;  Citizens'  Telephone  Co.  v.  Fuller,  229 
U.  S,  331,  57  L.  Ed.  1213,  ^3  Sup.  Ct.  833,  upholding  ad  valorem  tax 
though  telephone  companies  with  gross  earnings  of  less  than  five  hun- 
dred dollars  annually  were  exempted;  Southern  Pac.  Co.  v.  Bartine,  170 
Fed.  743,  upholding  statute  permitting  narrow-gauge  railroads  to  charge 
higher  rates  than  broad-gauge;  Consumers'  League  v.  Colorado  etc.  Ry. 
Co.,  53  Colo.  59,  63  Ann.  Gas.  1914A,  1158,  125  Pac.  578,  upholding  stat- 
ute regulating  carriers,  which  excepted  mountain  railroads  less  than 
twenty  miles  in  length;  Southern  Indiana  Ry.  Co.  v.  Railroad  Commis- 
sion, 172  Ind.  130,  87  N.  E.  972,  railroad  commission  need  not  prescribe 
same  rate  per  mile  for  all  railroads;  State  v.  Leavitt,  105  Me.  84,  26 
L.  R.  A.  (N.  S.)  799,  72  Atl.  879,  upholding  statute  forbidding  digging 
of  clams  in  certain  town  except  by  inhabitants  or  hotel-keepers  thereof; 
Andrus  v.  Fidelity  Mut.  Life  &  Ins.  Assn.,  168  Mo,  163,  67  S^  W.  585, 
sustaining  practice  of  permitting  proof  of  waiver,  without  specially 
pleading  same,  although  applicable  only  to  insurance  companies;  Lacy 
V.  Armour  Packing  Co.,  134  N.  C.  573,  47  S.  E.  55,  upholding  Laws  1903, 
p.  339,  §  56,  imposing  license  tax  on  packing-houses ;  Coal  &  Coke  Ry. 
Co.  V.  Conley,  67  W.  Va.  184,  67  S.  E.  637,  sustaining  statute  resrulating 
railroads  but  excepting  railroads  less  than  fifty  miles  long,  not  con- 
•  trolled  by  longer  railroads;  Cotting  v.  Kansas  City  Stock- Yards  Co.,  79 
Fed.  682,  upholding  regulating  statute  applicable  only  to  stockyards 
doing  certain  volume  of  business;  Wellroan  v.  Chicago  etc.  Ry.  Co.,  83 
Mich.  606,  47  N.  W.  493,  upholding  law  fixing  different  fares  for  dif- 
ferent localities;  Storrs  v.  Pensacola  etc.  R.  R.  Co.,  29  Fla.  632,  11 
South.  230,  upholding  classification  by  railroad  commissioners ;  Northern 
Pac.  R.  R.  Co.  V.  Barnes,  2  N.  D.  338,  346,  51  N.  W.  393,  396,  upholding 
gross-earnings  tax  law. 

Disapproved  in  Western  Ry.  v.  Railroad  Commission,  197  Fed.  973, 
974,  holding  void  statute  establishing  classification  of  railroads  for  rate- 
making  purposes. 
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Elements  entering  into  determination  of  reasonableness  of  State 
railroad  rates.    Note,  15  L.  B.  A.  (N.  S.)  110. 

Returns    to    which    public    service    corporations    entitled.    Note, 
L.  B.  A.  1915A,  28,  60. 

126  U.  S.  692»  31  I..  Ed.  854,  8  Sap.  Ot.  1390,  BONAHAK  ▼.  NEBBABEA. 
Plaintiff  in  error  having  escaped  pending  inrit,  case  was  ordered  off 
docket  unless  in  custody  before  end  of  term. 

Approved  in  State  v.  Scott,  70  Kan.  693,  79  Pac.  126,  dismissing  ap- 
peal by  defendant  who  became  fugitive  after  appeal;  State  v.  Keebler, 
145  N.  C.  561, 13  Ann.  Cas.  496,  59  S.  E.  873,  dismissing  appeal  where  de- 
fendant had  broken  jail;  Batesburg  v.  Mitchell,  58  S.  C.  571,  37  S.  E.  38, 
denying  appeal  by  defendant  copvicted  by  town  council  of  violation  of 
ordinance  after  payment  of  fine  imposed;  Allen  v.  Georgia,  166  U.  S. 
140,  41  L.  Ed.  949,  17  Sup.  Ct.  526,  upholding  dismissal  by  State  Su- 
preme Court  in  like  case ;  State  v.  Murrell,  33  S.  C.  96, 11  S.  E.  683,  sus- 
pending appeal  in  like  case;  State  v.  Jacobs,  107  N.  C.  774,  22  Am.  St. 
Rep.  913,  11  S.  E.  962,  court  has  in  such  case  discretion  to  proceed  or 
dismiss ;  dissenting  opinion  in  State  v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C. 
446,  23  S.  E.  376,  arguendo. 

Distinguished  in  State  v.  Colby,  92  Iowa,  465,  61  N.  W.  188,  where 
defendant  is  present  when  appeal  reached. 

Escape  of  person  convicted  of  crime  as  affecting  his  proceedings 

for  review.    Note,  3  Ann.  Oas.  612. 
Effect  of  escape  on  appeal  from  conviction.    Note,  26  L.  R.  A. 
(N.  S.)  922. 

125  U.  S.  693,  31  K  Ed.  853,  8  Sup.  Ot.  1891,  ABDINGTON  ▼.  BURKE. 

Writ  of  error  will  be  dismissed  where  debt  sued  on  has  been  paid, 
pending  hearing. 

Approved  in  State  v.  Lambert,  52  W.  Va.  250,  43  S.  E.  177,  dismissing 
writ  of  error  from  order  awarding  mandamus  commanding  that  candi- 
date's name  be  placed  upon  ballot,  election  having  been  held. 

125  U.  S.  694,  31  Lb  Ed.  854,  8  Sup.  Ot.  1389,  SHBEVEPOBT  ▼.  HOLMES. 
Petition  for  rehearing,  alter  decision  by  divided  courts  denied,  no 
important  question  being  Involved. 

Approved  in  Territory  v.  Delinquent  Tax  List,  3  Ariz.  89,  21  Pac.  893, 
stating  purpose  of  rehearing  to  give  opportunity  to  court  to  correct  mis- 
apprehensions of  record  or  any  oversight  or  omission  inadvertently 
made. 

125  U.  S.  695-698,  81  L.  Ed.  853,  8  Sup.  Ot.  1891,  EAST  TENNESSEE  ETC. 

B.  B.  GO.  ▼.  SOUTHEBN  TEL.  00. 

Cause  dismissed  upon  insufficient  showing  that  plaintiff  bad  not  ac- 
quired defendant's  interest. 
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Approved  in  Hatfield  v.  King,  184  U.  S.  165,  46  L.  Ed.  483,  22  Sup. 
Ct.  478,  holding  upon  motion  supported  by  affidavits,  no  real  controversy 
involved,  court's  duty  to  make  inquiry;  Western  Electric  Co.  v.  Anthra^ 
cite  Tel.  Co.,  113  Fed.  835,  denying  conclusiveness  of  decree  in  prior 
suit,  adjudging  validity  of  patent,  where  prior  to  hearinng  cause  ceased 
to  be  an  adversary  proceeding  (affirming  100  Fed.  304) ;  State  v.  Lambert, 
52  W.  Va.  250,  43  S.  E.  177,  dismissing  writ  of  error  from  order  award- 
ing mandamus  commanding  that  candidate's  name  be  placed  upon 
ballot,  election  having  heeii  held;  Arnold  v.  Woolsey,  54  Fed.  269,  4 
C.  C.  A.  319,  where  same  person  purchased  interests  of  both  parties; 
Weaver  v.  Kelly,  92  Fed.  421,  34  C.  C.  A.  423,  where  defendant  bought 
plaintiff's  interest  and  conveyed  to  third  party  to  continue  suit;  Mills 
V.  Green,  159  U.  S.  654,  40  L.  Ed.  294,  16  Sup.  Ct.  133,  where  possibility 
of  relief  ceased  pending  suit,  without  defendant's  fault. 

Distinguished  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178 
Fed.  986,  and  Sehmerta  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed. 
975,  in  suit  to  obtain  issuance  of  patent,  uniting  of  adverse  interests, 
when  fully  disclosed^  to  court,  is  not  collusive. 

125  U.  S.  696-697,  31  Lb  Ed.  855,  8  Sup.  Ot.  1392,  IN  BE  BOYAU^ 

Petition  to  enforce  mandate  to  State  court  denied,  petitioner  not  liavlxig 
applied  to  latter  to  enforce  It. 

Approved  in  Henry  v.  Henkel,  235  U.  S.  230,  59  L.  Ed.  206,  35  Sup. 
Ct.  54,  refusing  to  try  question  of  jurisdiction  on  habeas  corpus. 

125  U.  S.  698-702,  81  L.  Ed.  839,  8  Sup.  Ct.  1024,  LYON  ▼.  PEBIK  BTO. 
MFG.  CO. 

Judgment^  to  be  conclusive,  should  sliow  identity  of  subject  matter,  of 
cause,  of  parties,  and  of  quality  of  parties. 

Approved  in  Victor  Talking  Mach.  Co.  v.  Sonora  Phonograph  Co.,  188 
Fed.  330,  judgment  held  not  res  adjudicata  because  of  diversity  of  par- 
ties ;  Vincent  v.  Mutual  Reserve  Fund  Life  Assn.,  77  Conn.  284,  68  Atl. 
964,  where  action  on  life  policy  stricken  from  docket  and  plaintiff  com- 
menced other  action,  which  was  dismised  as  not  brought  within  time 
limited  in  policy,  such  dismissal  no  bar  to  prosecution  of  first  action 
after  reversal  of  order  striking  it  off  docket;  Hearst  v.  Putnam  Min. 
Co.,  28  Utah,  200,  107  Am.  St.  Rop.  898,  66  L.  R.  A,  784,  77  Pac.  758, 
judgment,  in  suit  by  stockholder  suing  in  right  of  corporation  to  cancel 
sale  on  ground  of  fraud,  so  that  there  was  no  fraud,  concludes  other 
stockholders;  Rahr  v.  Wittmann,  147  Wis.  201,  86  L.  R.  A.'  (N.  S.)  892, 
132  N.  W.  1110,  judgment  against  plaintiff  as  mayor  of  city  is  no  bar 
to  subsequent  action  by  him  in  his  individual  capacity. 

judgment  of  dismissal,  absolute  in  terms,  is  adjudication  of  merits 
and  bar  to  further  suit. 
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Approved  in  Russell  v.  Russell,  134  Fed.  841,  67  C.  C.  A.  436,  Barbee 
▼.  Shannon,  1  Ind.  Ter.  208,  40  S.  W.  587,  and  Pond  v.  Huling,  125  Mo. 
App.  483,  101  S.  W.  117,  all  reaffirming  rule;  Burt  v.  Smith,  203  U.  S. 
134,  51  Li  Ed.  126,  27  Sup.  Ct.  37,  decree  dismissing  suit  for  infringe- 
ment is  not  adjudication  that  it  was  brought  without  probable  cause; 
Johnson  v.  United  Rys.  Co.,  243  Mo.  294, 147  S.  W.  1080,  judgment  sus- 
taining demurrer  held  to  be  judgment  on  merits;  Lawrence  v.  Nelson, 
143  U.  S.  223,  86  L.  Ed.  134,  12  Sup.  Ct.  443,  Jaros  etc.  Underwear  Co. 
T.  Fleece  etc.  Underwear  Co.,  65  Fed.  425,  and  Martin  v.  Evans,  85  Md. 
13,  60  Am.  St.  Bep.  296,  36  L.  R.  A.  220,  36  Atl.  260,  all  reaffirming 
rule;  Da  Costa  v.  Dibble,  40  Fla.  424,  24  South.  913,  even  though  dis- 
missal be  made  at  complainant's  instance. 

Distinguished  in  Billing  v.  Gilmer,  60  Fed.  336,  8  C.  C.  A.  645,  where, 
in  Alabama,  decree  of  dismissal  was  made  during  vacation;  O'Keefe  v. 
Irvington  Real  Estate  Co.,  87  Md.  199,  39  Atl.  428,  where  dismissal  was 
'^ without  prejudice  to  complainant'';  Dunham  v.  Carson,  37  S.  C.  283, 
15  S.  E.  963,  where  dismissal  was  in  chambers. 

Effect  as  res  judicata  of  judgment  or  decree  '' without  prejudice." 
Note,  Ann.  Gas.  1914A,  1107. 

Miscellaneous.  Cited  in  Irion  v.  Bexar  Co.,  26  Tex.  Civ.  529,  63  S.  W. 
551,  holding  inadmissible  parol  evidence  to  eontradiot  the  record  as  to 
date  of  entry  of  judgment. 
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126  U.  8.  1-684,  SI  L.  Ed.  863,  8  Sup.  Ot.  778,  TEI^EPHOKE  OASB& 

Patent  w^U  Issne  for  Invention  producing,  by  snlMitantlaUy  .different 
means,  same  result  as  previously  patented  invention. 

Approved  in  Manhattan  General  Const.  Co.  v.  Helios-Upton  Co.,  135 
Fed.  789,  Baker  patent  No.  684,165,  for  method  of  regulating  electric, 
circuits,  is  void;  Chisholm  v.  Johnson,  106  Fed.  200,  sustaining  patents 
for  improvement  in  method  for  hulling  green  peas  as  not  anticipated 
by  patent,  of  which  hulling  is  mere  incident;  Hake  v.  Brown,  37  Fed. 
784,  construing  patent  for  card-beveling  machine;  Ford  v,  Bancroft,  85 
Fed.  459,  for  machine  for  inserting  diagonal  strips  in  fabrics-. 

Distinguished  in  Davis  Elect.  Works  v.  Edison  etc.  Light  Co.,  60  Fed. 
280,  8  C.  C.  A.  615,  holding  replacing  carbon  filament  in  Edison  incan- 
descent lamps  was  reconstruction  and  impaired  patent. 

Bight  to  patent  for  new  process.    Note,  20  £.  R.  0.  131. 

Patent  will  issue  for  any  useful  art  or  process. 
Approved  in  Expanded  Metal  Co.  v.  Bradford,  214  U.  S.  385,  58 
L.  Ed'  1041,  29  Sup.  Ct.  652,  Golding  patent  for  process  of  expanding 
metal  producing  new  and  useful  result  for  reforming  such  process  is 
valid;  Hildreth  v.  Lauer  &  Suter  Co.,  208  Fed.  1012,  Dickenson  patent 
for  candy-pulling  machine  is  for  pioneer  and  basic  invention,  and  is 
neither  for  function  nor  broader  than  invention,  and  is  infringed; 
Goodwin  Film  etc.  Co.  v.  Eastman  Kodak  Co.,  207  Fed.  361,  Hannibal 
Goodwin  patent  for  film  support  for  photographic  purposes,  especially  in 
connection  with  roller  cameras,  is  valid  and  infringed  as  to  claim 
covering  process  and  product  of  patent;  Siemund  v.  Enderlin,  206  Fed. 
292,  Siemund  patent  for  method  of  electric  welding  is  void  as  not  for 
process  in  patentable  sense,  but  as  in  fact  descriptive  of  expert  mechan- 
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ioal  application  of  old  method;  San  Francisco  Cornice  Co.  v.  Beyrle, 
195  Fed.  518,  115  C.  C.  A.  426,  Beyrle  patent  for  process  of  casing 
wooden  moldings  with  metal  is  valid,  and  infringed;  Corrington  v. 
Westinghouse  Air  Brake  Co.,  173  Fed.  78,  Corrington  patent  for  fluid 
pressure  brake  apparatus  is  not  invalid  as  for  function  and  not  mechan- 
ism because  it  claims  generally  means  for  doing  certain  thing,  provided 
mechanism  is  fully  described  in  specification;  Expanded  Metal  Co.  v. 
General  Fireproofing  Co.,  164  Fed.  854,  90  C.  C.  A.  611,  Golding  patent 
for  method  of  making  expanded  sheet  metal  by  slitting  and  stretching 
sheet  at  same  time  is  not  for  function  only,  but  for  improvement  in  art  of 
expanding  sheet  metal,  and  is  valid ;  Denning  Wire  etc.  Co.  v.  American 
Steel  etc.  Co.,  169  Fed.  795,  95  C.  C.  A.  259  (affirming  American  Steel 
etc.  Co.  V.  Denning  Wire  etc.  Co.,  160  Fed.  lU),  Bates  patent  for  ma- 
chine for  making  fence  of  woven  wire  mesh  t3npe  is  not  for  function, 
but  for  machine  itself,  and  is  valid;  Cameron  Septic  Tank  Co.  v.  Vil- 
lage of  Saratoga  Springs,  159  Fed.  463,  86  C.  C.  A.  483,  Cameron,  Com- 
min  and  Martin  patent  for  process  and  apparatus  for  treating  sewage 
as  to  process  claims  discloses  patentable  invention  and  utilization  of 
prociess  of  nature  for  practical  purpose,  and  is  infringed;  Bullock  Elec. 
•Mfg.  Co.  V.  Crocker- Wheeler  Co.,  141  Fed.  109,  upholding  Leonard  pat- 
ent No.  478,344  for  system^ of  electrical  distribution;  In  re  Heroult,  29 
App.  D.  C.  51,  foreign  inventor  of  process  for  making  metals  in  electric 
furnace,  disclosing  process  in  application,  but  making  claim  only  for 
electric  furnace,  was  entitled  to  reissue  covering  process,  where  applica- 
tion for  reissue  was  made  without  unnecessary  delay  and  before  inter- 
vening claims  arose;  In  re  Weston,  17  App.  D.  C.  438,  holding  process 
for  making  symmetrical  movable  coil  for  electrical  measuring  instru- 
ment to  be  patentable ;  Busch  v.  Jones,  16  App.  D.  C.  35,  holding  claim  in 
patent  for  machine  and  process  for  dry-pressing  folded  sheets  or  signa- 
tures of  printed  matter  was  not  merely  claim  for  function  of  machine, 
but  for  process,  and  was  proper  subject  for  patent;  Grant  v.  Walter,  38 
Fed.  596,  holding  dyeing  process  patentable;  American  Sulphite  Pulp 
Co.  V.  Howland  Falls  Pulp  Co.,  80  Fed.  401,  25  C.  C.  A.  500,  application 
of  cement  to  pulp-digesters  is  invention;  Westinghouse  etc.  Mfg.  Co.  v. 
Catskill  etc.  Power  Co.,  94  Fed.  871,  new  method  of  transmitting  power 
by  electricity  is  patentable. 

Distinguished  in  American  etc.  Pulp  Co.  v.  De  Grasse  Paper  Co.,  151 
Fed.  55,  Russel  reissue  patent  for  improvement  in  Wood  pulp-digestera 
is  void  for  lack  of  invention,  and  not  infringed;  Risdon  Locomotive 
Works  V.  Medart,  158  U.  S.  76,  39  L.  Ed,  908,  15  Sup.  Ct.  748,  mere 
function  of  machine  is  not  patentable. 

Patent  Issues  on  description,  clear  tQ  Skilled  artiflan,  alfhoagli  inTeii- 
tion  not  perfected  to  lilghest  degree. 
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Approved  in  Hyde  v.  Minerals  Separation,  214  Fed.  105,  130  C.  C.  A. 
576,  Sulman,  Picard  and  Ballot  patent  for  improvement  in  ore  concen- 
tration by  oil  process  describes  process  not  differing  essentially  from 
those  in  nse,  and  is  void;  Lovell-McConnell  Mfg.  Co.  v.  Automobile 
Supply  Co.,  212  Fed.  205,  Hutchison  patents  relating  to  signaling  or 
alarm  horns  for  use  on  automobiles,  launches  or  fire-engines  were  not 
anticipated;  Eastern  Paper  Bag  Co.  v.  Continental  Paper  Bag  Co.,  142 
Fed.  493,  upholding  Liddell  patent  No.  558,969,  for  paper-bag  machine; 
Marconi  Wireless  Tel.  Co.  v.  De  Forest  Wireless  Tel.  Co.,  138  Fed.  673, 
construing  Marconi  reissue  No.  11,913,  for  wireless  telegraph;  Westing- 
house  Elec.  etc.  Co.  ▼.  Stanley  Inst.  Co.,  133  Fed.  171,  68  C.  C.  A.  523, 
upholding  Tesla  patents  Nos.  511,559  and  511,560,  for  improved  means 
of  operating  electric  motors;  Lamson  Consol.  Store  Service  Co.  v.  Hill- 
man,  123  Fed.  422,  59  C.  C.  A.  510,  holding  utility  of  McCarty's  appa- 
ratus for  store  service  not  negatived  by  fact  susceptible  of  improvement; 
Brislin  v.  Carnegie  Steel  Co.,  118  Fed.  600,  holding  mere  mechan- 
ical improvement  in  patented  machine,  increasing  efficiency  without 
changing  principle  of  operation,  not  avoiding  infringement;  American 
Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed.  1027,  holding  caveat, 
made  without  experimental  knowledge,  statements  therein  being  merely 
possibilities  not  based  upon  scientific  or  experimental  knowledge,  do  not 
constitute  reduction  to  practice  supporting  invention;  Porter  v.  Louden,  7 
App.  D.  C.  73,  filing  of  allowable  application  for  patent  constitutes  reduc- 
tion to  practice;  Packard  v.  Lacing  etc.  Co.,  70  Fed.  67,  16  C.  C.  A.  639, 
construing  patent  for  machine  for  feeding  and  setting  lacing  hooks ;  Inde- 
pendent Electric  Co.  v.  Jeffrey  Mfg.  Co.,  76  Fed.  991,  for  improvement 
in  mining  machine;  American  Sulphite  Pulp  Co.  v.  Howland  Falls  Pulp 
Co.,  80  Fed.  402,  407,  26  C.  C.  A.  500  (reversing  70  Fed.  988),  for  wood- 
palp  digester. 

Distinguished  in  Dowagiac  Mfg.  Co.  v.  Superior  Drill  Co.,  115  Fed. 
895,  53  C.  C.  A.  36,  holding  objection  untenable,  although  expert  unable 
to  state  precise  angle  disk  set  at  to  work  properly,  result  being  obtainable 
through  exercise  of  expert's  judgment. 

Bell's  application  of  vibratory  or  nndnlating  current  to  speech-trans- 
mission was  patentable  invention. 

Approved  in  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109 
Fed.  992,  1027,  denying  Berlinger  h3a  in  fact  made  invention  of  tele- 
phone for  transmitting  speech  at  date  of  filing  application,  such  inven- 
tion being  expressly  disclaimed ;  Piaget  Novelty  Co.  v.  Headley,  107  Fed. 
136,  sustaining  claim  for  patent  for  money  receptacle,  having  dials  indicat- 
ing amount  of  coins  deposited,  and  not  being  openable  until  definite  amount 
deposited;  Sunset  Tel.  &  Tel.  Co.  v.  Pacific  Tel.  Sa  Tel.  Co.,  161  Cal.  277, 
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118  Pac.  801,  words  "telegraph  corporations"  used  in  Civil  Code,  sec- 
tion 536,  prior  to  its  repeal  and  re-enactment  in  1905,  authorizing  tele- 
graph companies  to  construct  lines  along  public  road,  could  not  be  con- 
strued to  include  telephone  companies;  Toch  v.  Zibell  Damp  Resisting 
Paint  Co.,  233  Fed.  997,  Toch  patent  for  method  of  treating  cement  and 
cement  construction  is  void  for  anticipation,  though  Toch  may  under- 
stand scientiiic  principle  involved  in  process  better  than  Zibell;  United 
Wireless  Telegraph  Co.  v.  National  Electric  Signaling  Co.,  198  Fed.  393, 
117  C.  C.  A.  262,  Fessenden  patent  for  apparatus  for  wireless  tele- 
graphy, if  not  wholly  invalid,  because  of  amendments  of  application 
while  pending  in  patent  office,  must  be  restricted  to  principle  of  opera- 
tion described  in  specification,  and,  so  construed,  is  not  infringed; 
American  Bell  Tel.  Co.  v.  Southern  Tel.  Co.,  34  Fed.  796,  American  Bell 
Tel.  Co.  v.  American  Cushman  Tel.  Co.,  35  Fed.  735,  American  Bell  Tel. 
Co.  V.  Cushman  Tel.  Service  Co.,  36  Fed.  488,  1  L.  R.  A.  800,  American 
Bell  Tel.  Co.  v.  McKeesport  Tel.  Co.,  57  Fed.  661,  and  American  Bell 
Tel.  Co.  V.  Cushman,  57  Fed.  843,  all  enjoining  use  of  similar  telephones ; 
United  States  v.  American  Bell  Tel.  Co.,  128  U.  S.  353,  32  L.  Ed.  457, 
9  Sup.  Ct.  91,  arguendo. 

Distinguished  in  Spirella  Co.  v.  Nubone  Corset  Co.,  216  Fed.  904,  133 
C.  C.  A.  102,  Beeman  patent  for  method  of  making  garment  stays  is  void 
for  lack  of  patentable  novelty  in  view  of  disclosures  of  prior  art. 

Patent  for  art  or  process  Is  not  limited  to  mere  means  Improvised  to 
prQve  reality  of  conception. 

Approved  in  Steinmetz  v.  Allen,  192  U.  S.  559,  48  L.  Ed.  561,  24  Sup. 
Ct.  421,  declaring  invalid  rule  41  of  practice  in  patent  office,  requiring 
division  between  claims  for  a  process  and  claims  for  an  apparatus;  Brush 
Electric  Co.  v.  Electric  Imp.  Co.,  52  Fed.  975,  construing  patent  for 
mechanism  for  separating  carbons  in  lamp  dissimultaneously ;  American 
Sulphite  Pulp  Co.  v.  Rowland  Falls  Pulp  Co.,  80  Fed.  403,  25  C.  C.  A.  500, 
patent  for  pulp-digester  not  void  because  inventor  doubtful  as  to  which 
composition  specified  was  preferable;  dissenting  opinion  in  Westinghouse 
V.  Boyden  etc.  Brake  Co.,  170  U.  S.  579,  42  L.  Ed.  1151,  18  Sup.  Ct.  727, 
arguing  that  Boyden  air-brake  was  infringement  on  Westinghouse  brake. 

Vaiiotui  experiments,  aiming  at  electrical  speech-transmission,  prior  to 
Bell's  patents,  discussed.  • 

Approved  in  American  Bell  Tel.  Co.  v.  National  TeL  Mfg.  Co.,  109 
Fed.  1051,  holding  substitution  by  Berliner  of  solid  metal  electrode  for 
mercury  electrode  of  Bell's  anticipated  by  Edison's  inventions. 

Beid,  by  discovering  means  of  transmitting  musical  sounds,  did  not 
anticipate  BelL 
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Approved  in  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109 
Fed.  979,  988,  998, 1026, 1054,  holding  Berliner's  patent  claiming  broadly 
method  of  producing  circuit  electrical  undulations  anticipated  by  prior 
Bell  liquid  transmitter. 

InTentor  first  reducing  to  actual  practice  idea  concetved  by  others  is 
entitled  to  patent. 

Approved  in  Automatic  Weighing  Mach.  Co.  v.  Pneumatic  Scale 
Corp.,  166  Fed.  296,  92  C.  C.  A.  .206,  Thomas  patent  for  improvements 
in  automatic  weighing  machines  was  not  anticipated  by  invention  not 
actually  reduced  to  practice;  Alexander  v.  Blackman,  26  App.  D.  C.  544, 
where  each  of  two  parties  in  interference  claims  disclosure  to  other, 
presumption  is  in  favor  of  person -having  practical  knowledge  of  art; 
Ingersoll  v.  Holt,  15  App.  D.  C.  526,  where  one  party  to  interference 
testifies  that  his  idea  went  into  model  and  that  he  directed  other  party 
to  make  model,  and  such  testimony  is  corroborated,  failure  of  latter  to 
testify  is  conclusive  corroboration  of  rival's  statement;  Slater  v.  Ham- 
acher,  15  App.  D.  C.  572,  holding  defendant's  testimony  was  unworthy 
of  credence  and  vacating  deed  of  real  estate  in  which  grantor,  aged  and 
dying  woman,  having  life  estate  with  power  to  sell,  if  necessary  for  her 
maintenance,  where  it  appeared  that  sale  was  not  necessary  for  that  pur- 
pose, but  defendant  testified  that  she  stated  it  was  necessary;  Pickles 
V.  Aglar,  13  App.  D.  C.  560,  where,  in  interference  case,  junior  applicant 
made  drawings  for  rival  and  made  no  claim  that  he  was  inventor,  and 
there  is  no  testimony  except  his  own  to  support  junior  applicant's  claim, 
priority  will  be  awarded  to  senior  applicant;  Beals  v.  Finkenbiner,  12 
App.  D.  C.  29,  reversing  decision  of  Commissioner  of  Patents  awarding  . 
priority  to  Finkenbiner,  since  evidence  is  not  sufficient  to  overcome  pre- 
sumption in  favor  of  Beals,  arising  from  his  having  been  first  to  file 
application;  Croskey  v.  Atterbury,  9  App.  D.  C.  218,  in  contest  upon 
question  of  priority  of  invention,  where  first  to  conceive  is  g^^ilty  of 
laches  in  completing  and  reducing  conception  to  practice,  another  person 
conceiving  same  invention  and  reducing  it  to  practice  is  first  inventor; 
Electric  Mfg.  Co.  v.  Edison  etc.  Light  Co.,  61  Fed.  839, 10  C.  C.  A.  106, 
construing  patent  for  improved  electric  lamp  (affirming  57  Fed.  621), 
Appleton  V.  Ecaubert,  62  Fed.  748,  for  method  of  ornamenting  watch- 
cases;  Fruit-Cleaning  Co.  v.  Fresno  Home  Packing  Co.,  94  Fed.  858,  for 
fruit-seeding  machine. 

Mere  conception  of  an  idea  is  not  anticipation. 
Approved  in  Brown  v.  Zaubitz,  105  Fed.  244,  holding  oral  testimony 
insufficient,  xmsupported  by  patents   or  exhibits,  and  under  circum- 
stances shown,  contrary  to  probabilities,  to  support  defense  of  prior 
use;  Electric  Accumulator  Co.  y.  Julien  Electric  Co.,  38  Fed.  121,  127, 
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uncorroborated  testimony  as  to  manofactrire  of  secondary  battery,  in- 
sufficient ;  Mack  v.  Spencer  etc.  Mfg.  Co.,  52  Fed.  821,  as  to  manufacture 
of  opera-glass  holder  thirty  years  previous;  Edison  etc.  Light  Co.  v. 
Beacon  etc.  Electric  Co.,  54  Fed.  693,  evidence  of  anticipation  of  incan- 
descent light  patent  must  be  clear;  Oval  etc.  Dish  Co.  v.  Sandy  Creek 
etc.  Mfg.  Co.,  60  Fed.  288,  evidence  of  anticipation  of  method  for  making 
wooden  dishes  held  insufficient;  Dodge  v.  PoSt,  76  Fed.  810,  proof  of 
anticipation  of  pulley  invention;  Bowers  v.  San  Francisco  Bridge  Co., 
91  Fed.  409,  inpracticable,  prior  dredging  device  is  not  anticipation; 
Lamson  v.  Martin,  159  Mass.  563,  35  N.  E.  80,  conception  of  idea  for 
cash-carrier,  orally  described,  was  not  invention. 

Drawbangh  did  not  anticipate  Bell  in  discoverixig  art  of  speech-tranv- 
mlsaion  by  means  of  electricity. 

Approved  in  In  re  Appeals  of  Drawbaugh,  9  App,  D.  C.  233,  234, 
237,  238,  241,  242,  243,  247,  248,  251,  255,  256,  257,  258,  decision  by 
Federal  Supreme  Court  in  proceeding  by  holders  of  patent  to  enjoin 
infringement  thereof  by  parties  claiming  as  assignees  of  person  alleging 
himself  to  be  prior  inventor  adverse  to  claim  of  priority  of  invention 
by  assignor,  is  binding  upon  patent  office  officials  and  courts  in  applica- 
tion for  patent  for  same  invention  tiled  by  assignor. 

Under  section  4887,  Bevlsed  Statutes,  American  patent  is  not  invalid  be- 
cause date  differs  from  that  in  foreign  patent. 

Approved  in  Sawyer  Spindle  Co.  v.  Carpenter,  133  Fed.  239,  amend- 
ment of  1903  to  Rev.  Stats.,  §  4887,  did  not  revive  patent  which  had  ex- 
pired under  original  section,  by  reason  of  expiration  of  foreign  patent 
for  same  invention. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presump- 
tion against  him.    Note,  Ann.  Gaa.  1914A,  927. 

Miscellaneous.  Cited  in  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg. 
Co.,  109  Fed.  987,  988,  990,  993,  1001,  1005,  1006,  1012,  1019,  1026, 
1030,  1034,  1048,  in  general,  to  effect  Berliner's  patent  for  combined 
telegraph  and  telephone  anticipated  by  Bell's  invention;  United  States 
V.  American  Bell  Tel.  Co.,  167  U.  S.  260,  42  L.  Ed.  161,  17  Sup.  Ct.  818 
(affirming  68  Fed.  546,  554,  558,  559,  560,  561,  570,  15  C.  C.  A.  569), 
construing  agreement  to  postpone  action  on  patent  until  principal  case 
decided  (reversing  65  Fed.  90) ;  Richmond  v.  Southern  etc.  Tel.  Co.,  85 
Fed.  24,  28  C.  C.  A.  659,  and  Duke  v.  Central  etc.  Tel.  Co.,  63  N.  J.  L. 
346,  11  L.  R.  A.  666,  21  Atl.  461,  Eels  v.  American  etc.  Telegraph  Co., 
143  N.  Y.  136,  26  L.  R.  A.  642,  38  N.  E.  203,  and  Gulf  etc.  Ry.  Co.  v. 
Southwestern  Tel.  Co.,  18  Tex.  Civ.  App.  501,  45  S.  W.  152,  on  point 
that  statute  applicable  to  incorporation  of  telegraph  companies  compre- 
hends telephone  companies;  dissenting  opinion  in  Kiley  v.  Chicago  etc. 
Ry.  Co.,  138  Wis.  256,  119  N.  W.  325,  application  not  apparent. 
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AjSMsment  embracing  more  property  than  law  antliorizes  is  pro  tanto 
Toid. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Phillips,  111  Iowa,  384,  82  N.  W. 
789,  holding  assessment  on  all  property  of  railroad  to  pay  for  construc- 
tion of  sewer  void,  being  in  part  tax  on  i)ersonal  property;  dissenting 
opinion  in  Henderson  Bridge  Co.  y.  Kentucky,  166  U.  S.  160,  41  L.  £d« 
957,  17  Sup.  Ct.  536,  majority  affirming  State  right  to  tax  interstate 
bridge  company. 

Lawful  part  of  assessment  may  stand,  if  separable;  if  Inseparable,  wbole 
Is  void. 

Approved  in  Fargo  v.  Hart,  193  U.  S.  503,  48  L.  Ed.  767,  24  Sup.  Ct. 
498,  tender  not  prerequisite  to  injunctive  relief  against  assessment  for 
taxation  made  on  unconstitutional  principle;  Clearwater  Timber  Co.  v. 
Shoshone  County,  155  Fed.  631,  holding  State  cannot  tax  pre-empted 
lands  until  they  have  been  approved  by  Secretary  of  Interior;  United 
States  Trust  Co.  v.  Territory,  10  N.  M.  427,  62  Pac.  991,  sustaining 
validity  of  assessment,  though  number  of  miles  different  from  that  stated 
in  original  assessment,  tax  per  mile  being  given. 

Distinguished  in  Central  Pac.  B.  R.  Co.  v.  California,  162  U.  S.  112, 
117,  40  L.  Ed.  910,  912,  16  Sup.  Ct.  774,  776  (see  dissenting  opinion  in 
162  U.  S.  137,  140,  40  L.  Ed.  919,  920,  16  Sup.  Ct.  783,  784),  presuming 
that  railroad's  return  in  lump  sum  did  not  include  Federal  franchise. 

Commerce  power  includes  power  to  antboiise  corporations  to  constmct 
Interstate  higbways^ 

Approved  in  Wilson  v.  Shaw,  204  U.  S.  33,  35,  61  L.  Ed.  857,  27  Sup. 
Ct.  233,  upholding  title  of  United  States  to  Panama  Canal  Zone;  South- 
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em  Pac.  R.  R.  Co.  v.  United  States,  1S3  U.  S.  527,  46  L.  Ed.  312,  22  Sup. 
Ct.  157,  upholding  congressional  power  to  grant  corporations  created  by 
State  additional  powers;  Mercantile  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  216 
Fed.  230,  refusing  to  uphold  statute  of  Louisiana  repealing  charters  of 
foreign  corporations  seeking  removal  of  cause;  Latinette  v.  City  of  St. 
Louis,  201  Fed.  679,  120  C.  C.  A.  638,  upholding  right  of  City  of  St. 
Louis  to  construct  bridge  over  Mississippi  River;  St.  Louis  &  S.  F.  R. 
Co.  V.  Cross,  171  Fed.  489,  holding  act  of  Oklahoma  of  May  26,  1908, 
depriving  foreign  corporations  of  right  to  do  business  upon  their  filing 
of   petition    for   removal   of    cause,   could   not   operate    against   rail- 
road holdii^  rights  before  its  admission;  United  States  v.  Adair,  152 
Fed.  757,  upholding  act  of  Congress  making  it  offense  for  railroads  to 
prohibit  labor  unions  among  employees;  Snead  v.  Central  of  Georgia 
Ry.  Co.,  151  Fed.  617,  upholding  Federal  Liability  Act;  Haeussler  v. 
City  of  St.  Louis,  205  Mo.  686, 103  S.  W.  1042,  upholding  issue  of  bonds 
made  by  city  of  St.  Louis  to  aid  in  construction  of  bridge  across  Missis- 
sippi; dissenting  opinion  in  Citizens'  Bank  v.  Parker,  192  U.  S.  92,  48  ' 
L.  Ed.  359,  24  Sup.  Ct.  189,  court  including  within  exemption  from  taxa-  ! 
tion  license  tax  on  occupation,  as  well  as  taxes  on  property;  Cherokee  i 
Nation  v.  Southern  etc.  Ry.  Co.,  135  U.  S.  658,  34  L.  Ed.  302,  10  Sup.  j 
Ct.  971,  Congress  may  authorize  railroads  to  expropriate  right  of  way; 
Luxton  V.  North  River  Bridge  Co.,  153  U.  S.  529,  533,  534,  38  L.  Ed.  810,  | 
811,  812,  14  Sup.  Ct.  892,  894,  Congress  may  incorporate  interstate 
bridge   company;    Or^on    Short   Line   v.    Skottowe,    162   U.    S.    494, 
40  L.  Ed.  1049,  16  Sup.  Ct.  869,  to  give  Federal  court  jurisdiction,  Fed- 
eral character  of  franchise  must  appear;  dissenting  opiiflon  in  Lake  j 
Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  309, '48  L.  Ed.  711,  19  Sup.  Ct.  | 
475,  majority  upholding  State  law  requiring  trains  to  stop  at  certain 
towns;  United  States  v.  Southern  Pac.  R.  R.  Co.,  14  Sawy.  626,  45  Fed. 
601,  aiguendo. 

State  may  tax  outside  visible  property  of  corporatioii,  enfranchised  tuy 
Federal  government. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  61,  44  L.  Ed.  978,  20  Sup. 
Ct.  755,  upholding  war  tax  upon  legacies  and  distributive  shares  of  per- 
sonal property;  Central  Pac.  R.  R.  Co.  v.  California,  162  U.  S.  123,  40 
L.  Ed.  914,  16  Sup.  Ct.  778  (and  dissenting  opinion  in  162  U.  S.  146, 
40  L.  Ed.  922,  16  Sup.  Ct.  786),  State  may  tax  property  of  corporation, 
though  it  be  agent  of  United  States ;  Williams  v.  City  of  Talladega,  164 
Ala.  643,  645,  646,  51  South.  332,  333,  holding  State  may  subject  tele- 
graph company  to  license  tax  on  intrastate  business;  San  Francisco  etc. 
Ry.  Co.  V.  City  of  Stockton,  149  Cal.  86,  84  Pac.  773,  holding  cattle- 
yards  and  switches  are  not  roadbed  and  may  be  taxed  by  county  author- 
ities; Pacific  Coast  Ry.  Co.  v.  Ramage,  4  Cal.  Unrep.  747,  37  Pac.  533, 
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holding  railroad  may  be  taxed  on  its  terminus  located  on  wharf;  In  re 
Appeal  of  Union  Tank  line  Co.,  204  111.  360,  68  N.  E.  505,  holding  for- 
eign corporation's  cars  in  transit  through  State,  to  be  returned  when 
not  in  use,  not  subject  to  State  taxation ;  State  v.  Wells  Fargo  &  Co.,  38 
Nev.  538,  150  Pac.  845,  upholding  action  of  county  assessors  in  meet- 
ing to  determine  value  of  property  for  purpose  of  assessments. 

Distinguished  in  San  Francisco  v.  Western  Union  Tel.  Co.,  96  Cal. 
151,  17  L.  R.  A.  305,  31  Pac.  14,  State  may  not  tax  franchise  of  inter- 
state telegraph  company. 

State  cannot  tax  Federal  ftanchise. 

Approved  in  Williams  v.  City  of  Talladega,  226  U.  S.  419,  57  L.  Ed. 
281,  33  Sup.  Ct.  116,  holding  telegrapji  company  not  subject  to  munici- 
pal license  tax;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  152,  Ann.  Oaa. 
1912B,  1312,  55  L.  Ed.  414,  31  Sup.  Ct.  342,  upholding  Federal  corpora- 
tion tax ;  State  v.  Western  Union  Tel.  Co.,  43  Mont.  449,  451, 117  Pac.  94, 
95  and  Western  Union  Tel.  Co.  v.  Wright,  185  Fed.  253, 107  C.  C.  A.  356, 
both  refusing  to  sustain  State  tax  on  franchise  of  telegraph  company; 
State  V.  Texas  etc.  Ry.  Co.,  100  Tex.  281,  282,  98  S.  W.  834,  835,  refus- 
ing to  allow  State  tax  on  gross  receipts  of  railroad ;  Western  Union  Tel. 
Co.  V.  Lakin,  53  Wash.  329,  334,  17  Ann.  Oaa.  718,  101  Pac.  1096,  1097, 
refusing  to  uphold  municipal  tax  on  franchise  of  telegraph  company ;"" 
San  Benito  Co.  v.  Southern  Pac.  R.  R.  Co.,  77  Cal.  519,  520,  19  Pac.  828, 
following  rule ;  United  States  v.  Stanford,  161  U.  S.  433,  40  L.  Ed.  760, 
16  Sup.  Ct.  584  (affirming  70  Fed.  361,  17  C.  C.  A.  143),  railroads  con- 
solidated under  acts  of  Congress  are  ** organized"  thereunder;  Nash- 
ville etc.  Ry.  Co.  v.  Taylor,  86  Fed.  186,  prohibitions  of  Four- 
teenth Amendment  apply  to  taxing  power;  San  Francisco  v.  Western 
Union  Tel.  Co.,  96  Cal.  144,  145,  17  L.  R.  A.  308,  31  Pac.  11,  State  may 
not  tax  franchise  of  interstate  telegraph  company;  State  v.  Stephens, 
146  Mo.  682,  69  Am.  St.  Rep.  637,  48  S.  W.  934,  State  cannot  tax  cars 
of  foreign  commercial  corporation  passing  through  State ;  Commonwealth 
V.  Westinghouse  Mfg.  Co.,  151  Pa.  St.  271,  24  Atl.  1110,  State  cannot 
tax  part  of  corporation's  capital  invested  in  patent  rights. 

Distinguished  in  Chieajgo  etc.  Ry.  Co.  v.  Babcoek,  204  U.  S.  597,  51 
L.  Ed.  640,  27  Sup.  Ct.  326,  holding  State  may  tax  portion  of  interstate 
railroad  within  its  boundaries;  Western  Union  Tel.  Co.  v.  Wright,  158 
Fed.  1006,  holding  State  may  levy  franchise  tax  on  telegraph  company; 
Atlantic  etc.  R.  R.  Co.  v.  Lesueur,  2  Ariz.  433,  19  Pac.  160,  upholding 
territorial  right,  under  powers  delegated  to  Congress  and  territories,  to 
tax  franchises  regardless  of  whether  Federal  agencies  or  means  of  inter- 
state conmierce;  Western  Union  Tel.  Co.  v.  County  of  Los  Angeles,  160 
Cal.  126,  127,  116  Pac.  565,  566,  upholding  State  tax  on  franchise  of 
telegraph  company  obtained  from  State;  Hooper  v.  California,  155  U.  S. 
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652,  39  L.  Ed.  299,  15  Sup.  Ct.  209,  upholding  State  law  agninst  insur- 
ing resident  in  foreign  company,  which  has  iiot  complied  with  laws; 
Central  Pac.  R.  R.  Co.  v.  CaUfomia,  162  U.  S.  123,  40  L.  Ed.  914,  16 
Sup.  Ct.  778  (see  dissenting  opinion  in  162  U.  S.  140,  142, 143,  146, 154, 
161,  40  L.  Ed.  920,  921,  922.  924,  927,  16  Sup.  Ct.  784,  785,  786,  790, 
792),  affirming  People  v.  Central  Pac.  R.  R.  Co.,  105  Cal.  589,  590,  38 
Pae.  908  (see  dissenting  opinion  in  105  Cal.  598,  38  Pac.  911),  State 
franchise  is  not  merged  in  later  Federal  franchise,  so  as  to  defeat  taxa- 
tion; Henderson  Bridge  Co.  v.  Commonwealth,  99  Ky.  644,  29  L.  R.  A. 
78,  31  S.  W.  491,  upholding  State  tax  of  interstate  bridge. 

Constitutionality    of  State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  660. 

Taxation  of  patent  rights,  and  patented  articles.    Note,  87  Am.  St. 

Rep.  748. 
Taxation  of  franchises.    Note,  131  Am.  St.  Bep.  881. 
Right  of  State  to  tax  Federal  franchise.    Note,  17  Ann.  Oaa.  723. 

State  regulation  of  sale  or  enjoyment  of  patent  rights.    Note,  29 
L.  R.  A.  793. 

Franchige  is  right  or  power,  granted  uider  fucli  regulations  as  govern- 
jaent  may  prescribe. 

Approved  in  Greenfield  Savings  Bank  v.  Commonwealth,  211  Mass. 
209,  97  N.  E.  928,  holding  bank  in  hands  of  banking  commission  not 
liable  to  excise  tax;  Malone  v.  New  York  etc.  R.  Co.,  197  Mass.  197,  83 
N.  E.  410,  attorney  general  may  bring  information  in  nature  of  quo 
warranto  to  determine  wheth^  railroad  is  exercising  franchise  without 
authority  J.Ashley  v.  Ryan,  153  U.  S.  441,  38  L.  Ed.  777,  14  Sup.  Ct. 
866,  State  may  exact  incorporation  fee,  based  on  entire  capital  of  con- 
solidating companies ;  Central  Pac.  R.  R.  Co.  v.  California,  162  U.  S.  146, 
155,  40  L.  Ed.  922,  925,  16  Sup.  Ct.  786,  790,  arguendo. 

Franchises  are  under  control  of  ezecntiye  department  of  goyemment. 

Approved  in  Duffield  v.  Ashurst,  12  Ariz.  369,  100  Pac.  824,  holding 
quo  warranto  will  not  reach  action  of  board  of  Supervisors  contracting 
for  maintaining  of  toll-road;  Trustees  of  Southampton  v.  Jessup,  162 
N.  Y.  126,  56  N.  E.  539,  holding  town  trustees  authorizing  riparian 
owner  to  construct  bridge  across  bay  not  to  delay  navigation  granted 
franchise;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  103  Va.  292,  49 
8.  E.  40,  corporation  commission  may  reg^ate  charges  of  switching 
company  for  placing  cars  on  scales. 

Approved  in  State  v.  East.Fifth  St.  Ry.  Co.,  140  Mo.  549,  62  Am.  St. 
Rep.  748,  88  L.  R.  A.  221,  41  S.  W.  957,  city  railroad  franchise  may  be 
forfeited  upon  condition  broken;  Central  Pac.  R.  R.  Co.  v.  California, 
162  U.  S.  146,  40  L.  Ed.  922,'  16  Sup.  Ct.  786,  arguendo. 
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Fraacbifle  is  neceasary  for  establislimeiit  of  highway  ferry  or  railroad* 
or  right  to  charge  toll. 

Approved  in  San  Joaquin  etc.  Irr.  Co.  v.  Merced  Co.,  2  Cal.  App.  600, 
84  Pae.  288,  canal  corporation  having  place  of  business  in  one  county 
and  having  canals  for  distributing  and  selling  water  in  other  county  has 
special  franchise  taxable  in  latter  county;  Covington  etc.  Turnpike 
Road  Co.  V.  Sandford,  164  U.  S.  594,  41  L.  Ed.  566,  17  Sup.  Ct.  204, 
statute  which  makes  rates  for  turnpike  company  equivalent  to  confisca- 
tion, is  void ;  Central  Pac.  R.  R.  Co.  v.  California,  162  U.  S.  146,  40 
L.  Ed.  922,  16  Sup.  Ct.  786,  arguendo. 

Body  corporate  and  politic  cannot  he  created  without  legislative  au- 
thority. 

Approved  in  Ashley  v.  Ryan,  153  U.  S.  441,  38  L.  Ed.  777, 14  Sup.  Ct. 
866,  State  may  exact  incorporation  fee,  based  on  entire  capital  of  con- 
solidating companies;  Central  Pac.  R.  R.  Co.  v.  California,  16^  U.  S. 
146,  40  L.  Ed.  922, 16  Sup.  Ct.  786,  arguendo. 

Distinguished  in  State  v.  Scougal,  3  S.  D.  62,  44  Am.  St.  Rep.  760,  15 
L.  E.  A.  482,  51  N.  W.  860,  anyone  may  engage  in  banking  business. 

Taxation  of  corporate  franchise  Is  exercise  of  arbitrary  authority, 
limited  only  by  discretion  of  taxing  power. 

Approved  in  Home  Ins.  Co.  v.  New  York,  134  U.  S.  600,  33  L.  Ed. 
1030,  10  Sup.  Ct.  595,  State  may  fix  its  own  mode  of  ascertaining  f ran- 
^chise  tax;  Ashley  v.  Ryan,  153  U.  S.  445,  38  L.  Ed.  778,  14  Sup.  Ct.  868, 
State  may  impose  its  own  conditions  on  corporation  consolidating  under 
its  laws ;  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  709,  43  S.  W.  121, 
legal  right  to  tax  privilege  carries  discretion  as  to  amount;  Detroit  Citi- 
zens' St.  R.  R.  Co.  V.  Common  Council  of  Detroit,  125  Mich.  681,  84 
Am.  St.  Rep:  589,  85  N.  W.  98,  considering,  in  determination  of  cash 
value  of  street  railway  for  assessment  purposes,  tangible  property  as 
unit,  value  enhanced  by  special  privileges. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  47,  66,  80. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
331. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
685. 

Miscellaneous.  Cited  in  Smith  v.  Reeves,  178  U.  S.  446,  44  L.  Ed. 
1145,  20  Sup.  Ct.  923,  excluding  from  judicial  power  of  United  States 
suits  brought  by  Federal  corporations  against  State  without  consent; 
Germania  Trust  Co.  v.  San  Francisco,  128  Cal.  596,  61  Pac.  180,  holding 
bonds  of  a  railroad  corporation  secured  by  mortgage  on  property  within 
State  not  assessable  for  taxation  to  holders  thereof. 
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Distingaished  in  Kansas  v.  Atchison  etc.  Ry.  Co.,  77  Fed.  343,  antici- 
patory matter  in  complaint  showing  Federal  question  will  not  support 
removal. 

127  U.  8.  45-50,  32  I..  Bd.  199,  8  Sup.  Ot.  1094,  PBOVIDENCE  ETC.  STEAH- 
SHIP  CO.  ▼.  OLABE. 

Recovery  for  death  on  circumstantial  evidence.    Note,  2  L.  R.  A. 

(N.  S.)  905. 
Liability  for  collision  during  fog.    Note,  23  E.  R.  0.  671. 

127  IT.  S.  51-68,  32  Ii.  Ed.  62,  8  Sap.  Ct.  1000,  UNITED  STATES  ▼.  WEIJ). 

Suit  to  recover  part  of  judgment  rendered  by  court  of  Alabama  claims 
is  not  cognizable  in  Court  of  Claims. 

Approved  in  Eastern  Extension,'  Australasia  etc.  Tel.  Co.  v.  United 
States,  231  U.  S.  332,  333,  58  L.  Ed.  255,  34  Sup.  Ct.  57,  holding  claim 
arising  under  transfer  of  Phillippines  from  Spain  to  United  States  was 
not  within  jurisdiction  of  Court  of  Claims;  dissenting  opinion  in  Pam- 
to-Pee  V.  United  States,  187  U.  S.  400,  47  L.  Ed.  238,  23  Sup.  Ct.  154, 
court  holding  Claims  Court's  method  of  distribution  of  funds  approved 
by  Supreme  Court  final,  further  relief  obtainable  only  from  Congress. 

Distinguished  in  Williams  v.  Heard,  140  U.  S.  545,  35  L.  Ed.  556,  11 
Sup.  Ct.  889,  award  of  Court  of  Commissioners  of  Alabama  Claims 
passes  to  assignee  in  bankruptcy. 

'  Award  under  treaty  of  Washington,  with  Great  Britain,  was  to  United 
States  as  nation. 

Approved  in  WiUiams  v.  Heard,  140  U.  S,  537,  35  L.  Ed.  653,  11  Sup. . 
Ct.  886,  award  under  Geneva  treaty  of  arbitration  was  a  national  fund ; 
United  States  v.  Realty  Co.,  163  U.  S.  442,  41  L.  Ed.  22Q,  16  Sup.  Ct. 
1126,  Congress  may  determine  justness  of  claims  upon  public  treasury. 

127  U.  S.  68-62,  82  I..  Ed.  60,  8  Sup.  Ct.  1031,  BO  BARDS  ▼.  LAMB. 

Missouri  act  authorizing  special  administrator  to  render  settleyient  of 
accounts  without  notice  is  valid. 

Approved  in  In  re  Meggett,  105  Wis.  296,  81  N.  W.  421,  holding  in 
contempt  proceedings,  final  step  committing  for  contempt  summary  not 
objectionable  when  prior  to  determination  party  given  opportunity  to  be 
heard. 

Equitable    doctrine   of   virtual   representation.    Note,   Ann.    Oas. 
19130,  658. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Rep.  559. 

Notice  after  jurisdiction  has  attached  as  condition  of  due  process 
of  law.    Note,  52  L.  B.  A.  (N.  S.)  1162. 
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127  IT.  8.  63-67,  32  L.  Ed.  56,  8  Sap.  Ct.  1041,  MOBOAK  ▼.  EGOEBS. 

Judgment  may  be  for  part  of  land  only,  according  to  court's  finding* 

Approved  in  Roby  v.  Eggers,  130  Ind.  422,  29  N.  E.  367,  single  cause 
cannot  be  split  so  as  to  support  several  actions. 

Distinguished  in  Davis  v.  Davis,  72  Fed.  82,  18  C.  C.  A.  438,  Federal 
rule  of  conforming  to  State  practice  does  not  obliterate  distinction  be- 
tween common  law  and  equity. 

Order  is  not  nnllity  because  it  embraces  both  finding  and  Judgment. 
Approved  in  Judge  v.  Powers,  156  Iowa,  257,  Ann.  Oas.  1915B,  280, 
136  N.  W.  317,  holding  judgment  for  violation  of  liquor  law  not  void 
because  findings  contained  therein. 

Miscellaneous.  Cited  in  Daniel  v.  Felt,  100  Fed.  728,  holding  equi- 
table title  cannot  be  interposed  as  defense  to  action  in  ejectment. 

127  U.  8.  67-69,  32  L.  Ed.  65,  8  Snp.  Ct.  1026,  PAGE  ▼.  UNITED  STATES^ 

Not  cited. 

127  U.  a  70-85,  82  Ii.  Ed.  61,  8  Snp.  Ot.  1067,  MOBE  ▼.  STEINBAOH. 
Treaty  ceding  Oalif omia  did  not  affect  inhabitants'  titles. 

Approved  in  Vilas  v.  City  of  Manila,  220  U.  S.  360,  55  L.  Ed.  497,  31 
Sup.  Ct.  416,  holding  present  city  of  Manila  liable  for  debts  of  city  of 
Manila  incurred  beforS  cession  of  territory  by  Spain;  O'Reilly  De 
Camara  v.  Brooke,  135  Fed.  391,  Spanish  subject  having  perpetual  ex- 
clusive franchise  to  slaughter  cattle  in  Havana  coidd  not,  under  Spanish 
treaty,  be  deprived  thereof  by  military  governor. 

Delivery  of  possession  by  Mexican  oflLcialB  was  necessary  to  complete 
title. 

Approved  in  United  States  v.  Elder,  177  U.  S.  117,  44  L.  Ed.  695,  20 
Sup.  Ct.  542,  denying  mere  approval  of  Mexican  governor  indorsed  on 
petition  for  grant  equivalent  to  grant  where  no  reference  had  to  ascer- 
tain prerequisites ;  Ainsa  v.  United  States,  161  U.  S.  232,  40  L.  Ed.  681, 
16  Sup.  Ct.  553,  unlocated  Mexican  grant  was  not  binding  on  United 
States ;  Botiller  v.  Dominguez,  130  U.  S.  263,  32  L.  Ed.  931,  9  Sup.  Ct. 
529,  ai^endo;  Stoneroad  v.  Beck,  16  N.  M.  763,  768,  120  Pac.  901,  903, 
discussing  property  rights  in  State  of  New  Mexico. 

Establishment  of  boundaries  was  condition  precedent  to  delivery  by 
Mexican  ofDlcials. 

Approved  in  Ohm  v.  San  Francisco,  3  Cal.  Unrep.  317,  25  Pac.  156, 
refusing  to  uphold  Mexican  grant  on  account  of  vagueness  of  boundary. 

Mexican  Jurisdiction  over  California  terminated  July  7,  1846. 
Approved  in  State  v.  Russell,  38  Tex.  Civ.  21,  85  S.  W.  292  holding 
act  of  September  3,  1901,  confirmed  not  only  legal  but  also  equitable 
titles. 
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Doctrine  tliat  Ukws  of  ceded  country  remain  In  force  does  not  apply  to 
land  laws. 

Approved  in  Harvey  v.  Barker,  126  Cal.  275,  58  Pac.  6&7,  following 
rule. 

Distin^ished  in  Ely's  Admr.  v.  United  States,  171  U.  S.  230,  4S 
L.  Ed.  146,  18  Sup.  Ct.  845,  where  new  sovereign  continues  functions  of 
local  officer  and  receives  consideration. 

Confirmation  Act  of  1861  obliged  holder  of  perfect  title  to  present  daim. 
Approved  in  Botiller  v.  Dominguez,  130  U.  S.  253,  S2  L.  Ed.  9S1,  9 
Sup.  Ct.  529,  De  La  Guerra  v.  Santa  Barbara,  117  Cal.  533,  49  Pac.  735, 
and  Harvey  v.  Barker,  126  Cal.  274,  58  Pac.  697,  failure  to  present 
claim  abandons  it;  Houston  v.  San  Francisco,  47  Fed.  339,  presuming 
attorney's  knowledge  of  said  act  and  above  decision. 

Act  of  commissioners  under  act  of  1851,  confirmed  by  court,  bound  claim- 
ant. 

Approved  in  Thompson  v.  Los  Angeles  Farming  etc.  Co.,  180  U.  S.  78, 
80,  45  L.  Ed.  435,  436,  21  Sup.  Ct.  291,  holding,  upon  confirmation  of 
claim  by  commissioners.  District  or  Supreme  Court  issued  patent  con- 
clusive against  United  States ;  Brown  v.  Parker,  127  Mich.  394,  86  N.  W. 
990,  holding  government  survey  line  bounded  by  meander  line  of  lake 
conclusively  established  character  of  territory  as  Jand ;  Russell  v.  Maxwell 
Land  Grant  Co.,  158  U.  S.  255, 258,  39  L.  Ed.  971, 972, 15  Sup.  Ct.  828, 829, 
and  Colorado  Fuel  Co.  v.  Maxwell  Land  Grant  Co.,  22  Colo.  74,  43  Pac. 
557,  official  survey  of  public  land  is  not  open  to  collateral  attack;  De 
Guyer  v.  Banning,  167  U.  S.  742,  42  L.  Ed.  346,  17  Sup.  Ct.  944,  un« 
canceled  patent  is  conclusive  as  to  situation  of  land ;  Los  Angeles  Farm- 
ing etc.  Co.  V.  Thompson,  117  Cal.  600,  49  Pac.  716,  unvacated  patent  is 
conclusive  on  government  and  claimants  thereunder;  Walsh  v.  Abbott, 
145  Cal.  289,  104  Am.  St.  Rep.  38,  78  Pac.  716,  arguendo. 

Under  Oalifomla  statute,  plaintiff  out  of  possession  may  sue. 
Approved  in  American  Land  Co.  v.  Zeiss,  219  U.  S.  60,  55  L.  Ed.  95, 
31  Sup.  Ct.  200,  upholding  statute  of  California  of  June  16,  1906,  pro- 
viding for  restoring  of  record  title  to  land;  North  Carolina  Mining  Co. 
V.  Westfeldt,  151  Fed.  294,  upholding  suit  to  quiet  title  instituted  by  one 
in  possession;  Mathews  Slate  Co.  v.  Mathews,  148  Fed.  493,  Federal 
court  has  no  jurisdiction  over  suit  under  Mass.  Rev.  Laws,  c.  159,  §  3,. 
cl.  7,  giving  courts  jurisdiction  in  equity  of  suits  by  creditors  to  reach 
property  of  debtor  not  subject  to  attachment  or  execution ;  Ames  Realty 
Co.  V.  Big  Indian  Min.  Co.,  146  Fed.  175,  Civ.  Code  Mont.,  §  1891,  pro- 
viding  for  settlement  of  rights  of  all  diverters  of  water  from  same 
stream  in  one  suit  is  enforceable  in  Federal  equity  court;  Ely  v.  New 
Mexico  etc.  Ry.  Co.,  129  U.  S.  292,  32  L.  Ed.  689,  9  Sup.  Ct.  294,  sus- 
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taining  complaint  in  Arizona  praying  determination  of  adverse  title  and 
injunction;  Greeley  v.  Lowe,  155  U.  S.  75,  39  L.  Ed.  76,  15  Sup.  Ct.  28, 
and  Grether  v.  Wright,  75  Fed.  746,  23  C.  C.  A.  498,  Federal  equity 
courts  may  enforce  new  equitable  rights  created  by.  States;  Lone  Jack 
Min.  Co.  V.  M^ginson,  82  Fed.  91,  27  C.  C.  A.  63,  objection  to  equity 
jurisdiction  first  raised  on  appeal  is  too  late;  O'Neil  v.  Tyler,  3  N.  D. 
63,  53  N.  W.  439,  construing  statute  providing  for  actions  to  cancel  or 
avoid  tax  deeds. 

127  V.  S.  85-96,  S2  I..  Ed.  102,  8  Sup.  Ot.  1142,  BTTOKEB  ▼.  WHEELER. 
Federal  judge  may  express  opinion  on  facts  to  Jury. 
Approved  in  Graham  v.  United  States,  231  U.  S.  480,  58  L.  Ed.  324, 
34  Sup.  Ct.  148,  holding  Federal  jury  may  direct  jury's  attention  to 
certain  testimony  of  party;  United  States  v.  Oppenheim,  228  Fed.  227, 
upholding  right  of  judge  to  give  additional  instructions  when  jury  is 
unable  to  agree;  United  States  v.  Foster,  183  Fed.  627,  holding  it  is 
preferable  for  the  judge  to  venture  his  opinion  only  when  the  jury  dis- 
agrees; United  States  v.  Schneider,  21  D.  C.  426,  Marey  v.  United 
States,  30  App.  D.  C.  78,  and  Union  Pac.  R.  Co.  v.  Thomas,  152  Fed. 
371,  81  C.  C.  A.  491,  all  refusing  to  review  conduct  of  judge  in  comment- 
ing on  facts  before  jury;  Pittsburgh  R.  Co.  v.  Bloomer,  146  Fed.  722, 
77  C.  C.  A.  146,  upholding  instruction  in  action  against  street  railroad 
for  injuries  to  passenger  by  being  thrown  by  sudden  starting  of  car; 
Parulo  V.  Philadelphia  etc.  R.  Co.,  145  Fed.  677,  upholding  instructions 
in  action  against  railroad  for  injuries  to  person  pushed  from  moving 
train;  Butler  v.  Barret,  130  Fed.  948,  applying  rule  in  libel  suit;  Kerr 
V.  Modem  Woodmen  of  America,  117  Fed.  596,  54  C.  C.  A.  655,  denying 
error,  court  expressing  opinion  as  to  fact  proven,  jury  instructed  not 
bound  by  opinion,  but  should  consider  evidence  and  find  facts  there- 
from; Lesser  Cotton  Co.  v.  St.  Louis  etc.  Ry.  Co.,  114  Fed.  142, 
52  C.  C.  A.  95,  refusing  to  review  on  error  Federal  judge's  opinion  on 
facts  expressed  in  charge,  no  rule  of  law  incorrectly  stated;  Nyback  v. 
Champagne  Lumber  Co.,  109  Fed.  737,  48  C.  C.  A.  632,  holding  question 
of  fact  properly  submitted,  court  erred,  further  stating  jury  not  justi- 
fied finding  fact  as  alleged  by  plaintiff  "evidence  all  on  one  side"; 
Aerheart  v.  St.  Louis  etc.  R.  Co.,  99  Fed.  909,  40  C.  C.  A.  171,  denying 
reversible  error,  court  further  instructing  jury  at  request  thereof,  in 
explanation  of  previous  charge,  in  absence  of  counsel ;  Lovejoy  v.  United 
States,  128  U.  S.  173,  32  L.  Ed.  390,  9  Sup.  Ct.  58,  and  Van  Gunden  v. 
Virginia  etc.  Iron  Co.,  52  Fed.  856,  3  C.  C.  A.  294,  following  rule ;  Pull- 
man's  Palace  Car  Co.  v.  Harkins,  55  Fed.  938,  5  C.  C.  A.  326,  where 
judge  stated  that  boxing  of  shaft  would  doubtless  have  prevented  acci- 
dent; Pittsburgh  etc.  Ry.  Co.  v.  Russ,  57  Fed.  827,  6  C.  C.  A. 
XIV— 16 
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597,  judge's  favorable  comments  will  not  cure  erroneous  instraction; 
Endleman  v.  United  States,  86  Fed.  463,  30  C.  C.  A.  186,  where  judge 
stated  that  he  did  not  see  how  defendant  could  be  acquitted;  dissent- 
ing opinion  in  Sparf  v.  United  States,  156  U.  S.  178,  39  L.  Ed.  888,  15 
Sup.  Ct.  322,  majority  holding  judge  may  instruct  jury  as  to  presump- 
tions from  fact ;  dissenting  opinion  in  Green6  v.  United  States,  154  Fed. 
417,  86  C.  C.  A.  251,  majority  refusing  to  review  instruction  where  rec- 
ord does  not  show  exception  taken  to  instructions  while  jury  were  at  the 
bar. 

Distinguished  in  Foster  v.  United  States,  188  Fed.  307,  110  C.  C.  A. 
283,  holding  error  for  judge  to  venture  his  opinion  after  jury  have 
announced  themselves  unable  to  agree;  Haun  v.  Rio  Grande  etc.  Ry.  Co., 
22  Utah,  361,  62  Pac.  912,  declaring  instruction,  practically  directing 
jury  to  give  greater  weight  to  affirmative  testimony  of  defendant's 
credible  witnesses  than  to  negative  testimony  of  plaintiff's  credible  wit- 
nesses, erroneous;  Starr  v.  United  States,  153  U.  S.  625,  38  L.  Ed.  845, 
14  Sup.  Ct.  923,  judge  must  separate  law  and  facts  and  leave  latter  un- 
equivocally to  jury;  Joyce  v.  Charleston  etc.  Mfg.  Co.,  50  Fed.  374, 
court  cannot  grant  third  trial  because  verdicts  conflict  with  his  per- 
sonal opinion. 

Invasion  by  the  court  of  the  province  of  the  jury.    Note,  14  Am. 
St.  Rep.  36. 

127  U.  S.  96-106,  32  Ii.  Ed.  70,  8  8np.  Ot.  1096,  BIiAOKLOOK  ▼.  SMAIiL. 

Under  act  of  1875,  assignee  of  bond  cannot  sue  in  Circuit  Oouit  if 
assignor  could  not. 

Approved  in  Kolze  v.  Hoadley,  200  U.  S.  83,  84,  85,  50  L.  Ed.  381,  382, 
26  Sup.  Ct.  220,  foreclosure  of  trust  deeds  not  maintainable  where  as- 
signor could  not  sue  in  Circuit  Court  though  bill  prays  cancellation  of 
release  of  deeds  as  in  fraud  of  complainant's  rights ;  Power  &  Irrigation 
Co.  V.  Capay  Ditch  Co.,  26  Fed.  640,  holding  bill  in  nature  of  mort- 
gagor's'bill  to  redeem  was  not  chose  in  action;  Metcalf  v.  Watertown, 

128  U.  S.  587,  32  L.  Ed.  543,  9  Sup.  Ct.  173,  and  Republic  Iron  Min.  Co. 
V.  Jones,  37  Fed.  723,  2  L.  R.  A.  748,  assignee's  complaint  on  contract 
must  show  assignor's  right  to  maintain  action;  Mangels  v.  Donau  Brew- 
ing Co.,  53  Fed.  515,  dismissing  suit  where  intervening  bondholder  was 
of  same  citizenship  as  some  defendants;  Jackson  &  Sharp  Co.  v.  Pear- 
son, 60  Fed.  118,  construing  act  of  1888,  in  light  of  decisions  under 
above  act;  Tzschuck  v.  Mead,  47  Neb. '267,  66  N.  W.  430,  denying  nul- 
lity of  Circuit  Court's  judgment  based  on  bill  sufficient  on  face;  dissent- 
ing opinion  in  Hicklin  v.  Marco,  56  Fed.  556,  6  C.  C.  A.  10,  majority 
permitting  dismissal  as  to  nonessential  party  to  support  jurisdiction. 

Distinguished  in  Cincinnati  etc.  R.  Co.  v.  Thiebaud,  114  Fed.  922,  923, 
52  C.  C.  A.  538,  entertaining  suit  by  administrator  to  recover  damages 
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for  wrongful  death   of  intestate;  regardless  of  citizenship  of  hene- 
ficiaries. 

Clrcnit  Conrt  cannot  entertain  suit  substantially  for  benefit  of  one  de- 
fendant, resident  In  same  State  with  other. 

Approved  in  Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed. 
367,  denying  suit  by  Massachusetts  citizen  in  Circuit  Court  of  Massa- 
chusetts against  corporation  incorporated  in  Massachusetts  and  Con- 
necticut. 

Distinguished  in  Carroll  v.  Chesapeake  &  0.  Coal  Agency  Co.,  124 
Fed.  309,  61  C.  C.  A.  49,  enteHaining  suit  to  restrain  strikers  from  in- 
terfering with  operation  of  mines,  plaintiff's  interests  not  adverse  to 
mine  owners,  but  founded  on  different  rights. 

I>ecree,  dismissing  on  merits,  will  be  reversed,  when  it  should  have  been 
for  want  of  Jurisdiction. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  421,  55  L.  Ed. 
624,  31  Sup.  Ct.  460,  holding  Federal  court  may  consider  question  of 
jurisdiction  on  ifS  own  motion;  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211 
U.  S.  152,  53  L.  Ed.  127,  29  Sup.  Ct.  42,  holding  suit  to  compel  issuance 
of  passes  by  railroad  company  is  not  within  jurisdiction  of  Circuit 
Court;  Doolittle  v.  Knobeloch,  39  Fed.  41,  dismissing  bill  in  admiralty 
for  nonmaritime  services  to  owner;  Alexander  v.  Mortgage  Co.,  47  Fed. 
134,  judgment  rendered  without  jurisdiction  may  be  collaterally  at- 
tacked. 

Costs  must  be  borne  by  appellant  where  Circuit  Court  should  have 
dismissed  for  want  of  jurisdiction. 

Approved  in  Morris  v.  Gilmer,  129  U..  S.  326,  32  L.  Ed.  694,  9  Sup.  Ct. 
292,  where  record  discloses  absence  of  jurisdiction.  Circuit  Court  should 
dismiss;  Citizens'  Bank  v.  Cannon,  164  U.  S.  324,  41  L.  Ed.  463,  17  Sup. 
Ct.  91,  Circuit  Court  cannot  decree  costs  on  dismissal  for  want  of  juris- 
diction; Miller  v.  Clark,  47  Fed.  851,  arguendo. 

Miscellaneous.  Cited  in  Grisby  v.  Miller,  231  Fed.  524,  holding  in 
suit  by  wife's  administrator  to  set  aside  deed  given  by  her  and  her  hus- 
band, latter  was  not  indispensable  party. 

127  U.  8.  105-118,  82  Ii.  Ed.  73,  8  Sup.  Ct.  1043,  SBOTH  ▼.  BOXTBBON 
COUNTY. 

County  is  not  liable  in  damages  for  refusal  to  issue  aid  bonds;  mandamus 
is  remedy. 

Approved  in  Jones  Co.  v.  Guttenberg,  66  N.  J.  L.  669,  51  Atl.  277, 
awarding  mandamus  to  compel  issuance  of  bonds,  councilmen  determin- 
ing bonds'  issue,  advertising  for  and  accepting  bid  of  relator;  May  v. 
Cass  Co.,  12  N.  D.  142,  143,  96  N.  W.  294,  where  pursuant  to  authority 
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county  issued  twenty  year  drainage  bonds,  which  were  delivered  to  ptir- 
chaser,  but  before  delivery  statute  amended  so  that  only  seven  year 
bonds  permitted,  bonds  cannot  be  canceled;  First  Nat.  Banl^  v.  Society 
for  Saving,  80  Fed.  682,  25  C.  C.  A.  466,  assuming  jurisdiction  of  suit 
to  enjoin  levy,  under  mandamus  of  county. 

Ballfoad's  creditor  cannot  sue  county  In  equity  to  compel  issue  of  aid 
bonds. 

Approved  in  Smith  v.  Commrs.  of  Bourbon  County,  43  Kan.  622,  23 
Pac.  643,  railroad 's  creditor  cannot  recover  bonds  due  it  from  county. 

Mandamus  cannot  be  granted  in  equity. 
Approved  in  United  States  v.  Nashville  etc.  Ry.  Co.,  217  Fed;  259, 
holding  mandamus  will  not  lie  to  compel  railroad  to  produce  correspond- 
ence before  Interstate  Conmierce  Commission. 

Equity  Jurisdiction  depends  on  equitable  nature  of  r^ef  sought. 
Approved  in  Alger  v.  Anderson,  92  Fed.  700,  following  rule;  Gaugler 
V.  Chicago,  M.  &  P.  S.  Ry.  Co.,  197  Fed.  84,  holding  equity  has  no  juris- 
diction of  joint  suit  by  equitable  assignor  and  his  assignee ;  Whitaker  & 
Ray  Co.  y.  Roberts,  155  Fed.  887,  holding  one  seeking  pa3nnent  for  desks 
furnished  school  cannot  sue  in  equity. 

Equity  may  compel  railroad  to  allow  creditor  to  use  name  to  mandamus 
county. 

Approved  in  Young  v.  Clarendon  County,  132  U.  S.  355,  33  L.  Ed.  363, 
10  Sup.  Ct.  112,  its  judgment  creditor's  right  to  bonds  can  be  no  greater 
than  railroad's;  Security  etc.  Loan  Assn.  v.  Buchanan,  66  Fed.  801,  14 
C.  C.  A.  97,  equitable  suit  does  not  lie  merely  to  establish  lost  instru- 
ment on  which  to  found  action  of  tort;  Alger  v.  Anderson,  92  Fed.  711, 
defect  of  title  will  not  support  equitable  rescission  before  purchaser's 
eviction  unless  vendor  be  insolvent ;  Riggin  v.  Hilliard,  56.  Ark.  483,  35 
Am.  St.  Rep.  117,  20  S.  W.  403,  equity  may  comi)el  defendant  to  assign 
to  creditor  claim  against  county. 

Distinguished  in  Provisional  Municipality  v.  Lehman,  57  Fed.  331,  6 
C.  C.  A.  349,  mandamus  to  force  conveyance  is  not  so  adequate  as  to 
bar  Federal  suit  in  equity. 

Property  reachable  by  creditor's  bill.    Note,  Ann.  Caa.  1914B,  959. 

Circuit  Court  can  issue  mandamus  only  in  aid  of  acquired  jurisdiction. 
Approved  in  Mystic  Milling  Co.  v.  Chicago  etc.  R.  Co.,  132  Fed.  292, 
action  for  mandamus  under  Iowa  statute  permitting  recovery  of  dam- 
ages therein  is  not  removable;  Cleveland  v.  United  States,  127  Fed. 
669,  62  C.  C.  A.  393,  holding  mandamus  proceedings  to  enforce  payment 
of  judgment,  strictly  legal  in  nature,  should  be  conducted  in  conformity 
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with  common-law  practice;  Indiana  v.  Lake  Erie  etc.  Ry.  Co.,  85  Fed.  3, 
Federal  court's  jurisdiction  over  mandamus  is  purely  ancillary. 

Circuit  Conrty  being  without  Jurisdiction  to  give  legal  remedy  80uglit» 
Bbould  dlsmlBS  without  prejudice. 

Approved  in  In  re  Williams,  120  Fed.  36,  denying  costs,  proceedings 
to  declare  debtor  involuntary  bankrupt  dismissed  for  want  of  jurisdic- 
tion; Hudson  V.  Wood,  119  Fed.  771,  778,  holding  bill,  multifarious, 
uniting  equitable  and  legal  demands,'  should  be  dismissed  as  to  legal  re- 
lief sought. 

Miscellaneous.  Cited  in  American  Waterworks  etc.  Co.  v.  Home 
Water  Co.,  115  Fed.  181,  denying  jurisdiction  of  Federal  court,  as  court 
of  equity,  of  suit  against  city  to  recover  rentals,  although  equitable 
jurisdiction  acquired  to  determine  other  matters  between  parties;  Mit- 
chell V.  Evans,  18  App.  D.  C.  257,  holding  money  deposited  in  bank  in 
lieu  of  appeal  bond  is  not  subject  to  payment  of  costs  in  lower  >court. 

127  IT.  a  113-116,  82  L.  Ed.  91,  8  Sup.  Ot.  1099,  IiAWBEKOE  ▼.  MEBBITT. 
Tiasue  paper,  used  for  press  copies  of  letters,  is  not  dutiable  as  "printing 
paper." 

Distinguished  in  De  Jonge  v.  Magone,  159  U.  S.  569,  40  L.  Ed.  263,  16 
Sup.  Ct.  122,  paper  made  to  imitate  leather  is' dutiable  as  ''paper  hang- 
ings." 

127  IT.  S.  117-125,  82  L.  Ed.  94,  8  Sup.  Ct.  1087,  MABYE  ▼.  BALTIMORE 
ETC.  B.  B.  CO. 

State  may  tax  property  used  and  found  within  its  limits. 

Approved  in  Carstairs  v.  Cochran,  193  U.  S.  16,  48  L.  Ed.  597,  24  Sup. 
Ct.  318,  upholding  tax  of  liquors  in  bonded  warehouses  in  State  under 
Md.  Laws  1892,  c.  704,  requiring  warehousemen  to  pay  tax  and  giving 
him  lien  on  goods  therefor;  Eidman  v.  Martinez,  184  U.  S.  582,  46  L.  Ed. 
701,  22  Sup.  Ct.  517,  holding  war  tax  not  applicable  to  intangible  per- 
sonal property  of  alien  domiciled  abroad,  passing  by  will  to  son,  also 
domiciled  abroad. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62« 
Am.  St.  Rep.  449,  471. 

Situs  for  taxation  of  rolling  stock  of  railroad  company.    Note,  10 
Ann.  Oaa.  366. 

Situs  of  railroad's  personal  property  may  be  fixed  In  whatever  locality 
it  may  be  brougbt. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  163, 
47  L.  Ed.  999,  23  Sup.  Ct.  818,  upholding  State's  power  to  charge  inter- 
state telegraph  companies  reasonable  charge  for  police  supervision; 
Ruckgaber  v.  Moore,  104  Fed.  950,  holding  bequest,  under  will  of  alien. 
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of  accounts  against  New  Yoik  citizens  and  of  stocks  and  bonds  of 
American  corporations  in  New  York,  to  nonresident  alien  not  subject 
to  war  tax ;  State  v.  Fidelity  &  Deposit  Co.,  35  Tex.  Civ.  222,  80  S.  W. 
549,  municipal  securities  deposited  with  State  treasurer  by  foreign  cor- 
poration in  order  to  do  business  in  State  are  taxable  by  State;  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  28,  35  L.  Ed.  618,  11 
Sup.  Ct.  880,  upholding  tax  of  cars  based  on  local  business  of  company ; 
Reinhart  v.  McDonald,  76  Fed.  405,  State  may  tax  cars  whose  legal  situs 
is  elsewhere;  Hall  v.  American. Refrigerator  Transit  Co.,  24  Colo.  298, 
65  Am.  St.  Rep.  226,  51  Pac.  424,  upholding  tax  on  foreign  corporation's 
refrigerator  cars. 

Distinguished  in  Union  Refrigerator  Transit  Co.  v.  Lynch,  18  Utah, 
399,  55  Pac.  645,  upholding  tax  of  nonresident  corporation's  cars. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corpora- 
tions.   Note,  69  L.  E.  A.  442. 

State  may  base  tax  on  railroad's  personalty  on  aTerage  amount  used  in 
State. 

Approved  in  Fargo  v.  Powers,  220  Fed.  710,  holding  property  of  ex- 
press company  may  be  taxed  according  to  mileage  basis;  American  Re- 
frigerator Transit  Co.  v.  Hall,  174  U.  S.  82,  43  L.  Ed.  904,  19  Sup.  Ct. 
604,  reaffirming  rule ;  Hall  v.  American  Refrigerator  Trans.  Co.,  24  Colo. 
301,  65  Am.  St  Rep.  228,  51  Pac.  425,  upholding  tax  on  foreign  corpora- 
tion's refrigerator  cars ;  State  v.  State  Board,  3  S.  D.  351,  53  N.  W.  196, 
upholding  law  taxing  express  companies'  local  property. 

Distinguished  in  People  v.  Wemple,  131  N.  Y.  71,  27  Am.  St,  Rep.  546, 
29  N.  E.  1003,  arguendo. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  R.  A.  1915C,  910. 

Fact  that  cars  are  used  In  intentate  conunerce  does  not  prevent  State 
taxation. 

Approved  in  Scottish  Union  etc.  Ins.  Co.  v.  Rowland,  196  IT.  S.  632, 
49  L.  Ed.  628,  25  Sup.  Ct.  345,  upholding  distraint  of  government  bonds 
to  satisfy  taxes  lawfully  levfed  on  unexempt  property ;  Atlantic  etc. 
R.  R.  Co.  V.  Lesueur,  2  Ariz.  434, 19  Pac.  161,  upholding  Arizona's  right, 
under  powers  delegated  to  Congress  and  Territories,  to  tax  franchises, 
whether  Federal  or  means  of  interstate  commerce;  People  v.  Reardon, 
184  N.  Y.  455, 112  Am.  St.  Rep.  644,  77  N.  E.  978,  upholding  Laws  1900, 
pp.  474,  477,  §§  315,  324,  imposing  tax  on  transfers  of  stock  in  domestic 
and  foreign  corporations;  Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  23,  29,  35  L.  Ed.  616,  619,  11  Sup.  Ct.  878,  880,  upholding  tax 
of  cars  based  on  ratio  of  local  mileage  to  company's  capital;  Cleve- 
land etc.  Ry.  Co.  v.  Backus,  154  U.  S.  445,  88  L.  Ed.  1046,  14  Sup.  Ct. 
1124,  upholding  assessment  of  interstate  railroad   on   mileage  basis; 
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Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  14,  41  L.  Ed.  54,  16  Sup. 
Ct.  1058,  upholding  tax  of  stock  of  telegraph  company  based  on  length 
of  lines  in  State;  Linehan  etc.  Transf.  Co.  v.  Pendergrass,  70  Fed.  2, 
16  C.  C.  A.  686,  Reinhart  v.  McDonald,  76  Fed.  405,  and  Transit  Co.  v. 
Lynch,  18  Utah,  394,  55  Pac.  643,  all  upholding  State  tax  of  nonresident 
corporation's  cars;  Western  Union  Tel.  Co.  v.  Taggart,  141  Ind.  295, 
40  N.  £.  1055,  upholding  law  taxing  telegraph  lines. 

Distinguished  in  Tamble  v.  Pullman  Co.,  207  Fed.  36,  38, 124  C.  C.  A. 
590,  holding  before  State  can  tax  such  cars,  it  must  fix  the  situs  of 
same.  City  of  Bessemer  v.  Southern  Ry.  Co.,  157  Ala.  432,  48  South. 
105,  holding  tax  on  railroad  by  municipality  cannot  exceed  one-half  of 
one  per  cent  of  State  valuation. 

Virginia  laws  of  1881  and  1882,  regarding  railroad  taxation,  applies 
only  to  Virginia  corj^orations. 

Approved  in  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  28, 
35  L.  Ed.  618, 11  Sup.  Ct.  880,  applying  rule  in  Pennsylvania. 

Distinguished  in  Pullman's  Palace  Car  Co.  v.  Board  of  Assessors,  55 
Fed.  209,  under  Louisiana  statutes;  Reinhart  v.  McDonald,  76  Fed.  406, 
under  California  statutes. 

Miscellaneous.  Approved  in  Goodwin  v.  New  York,  N.  H.  &  H. 
R.  R.  Co.  V.  Lesueur,  2  Ariz.  434, 19  Pac.  161,  upholding  Arizona's  right, 
citizen  in  Circuit  Court  of  Massachusetts  against  corporation  incorpo- 
rated in  both  Massachusetts  and  Connecticut;  Howard  v.  Gold  Reefs  of 
Georgia,  102  Fed.  658,  refusing  to  remand,  name  indicating  corporation 
of  same  State,  owning  property  and  carrying  on  business  there,  plain- 
tiff's pleadings  showing  incorporation  in  different  State;  Martin  v. 
Baltimore  etc.  R.  R.  Co.,  151  U.  S.  677,  88  L.  Ed.  813,  14  Sup.  Ct.  535, 
Circuit  Court  takes  same  judicial  notice  of  nonresident  railroad 's  license 
as  State  courts ;  Western  etc.  R.  Co.  v.  Roberson,  61  Fed.  597,  9  C.  C.  A. 
646,  State  may  permit  nonresident  railroad  to  do  business  therein. 

127  TT.  8. 125-lSS,  32  L.  Ed.  99,  8  Sop.  Ct.  1033,  UNITED  STATES  ▼.  IBWIN. 
Not  cited. 

127  U.  S.  133-lSO,  82  Ii.  Ed.  92,  8  Sap.  Ot.  1118,  QLEASON  ▼.  DISTBIOT 
OF  OOLUMBIA. 

Not  cited. 

127  U.  S.  139-160,  82  L.  Ed.  77,  8  Snp.  Ot.  1101,  KELUTT  ▼.  MILAK. 

Municipal  coxporationa  mnst  be  expressly  antiiorlzed  to  purchase  rail- 
road stock. 
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Approved  in  Washington  County  v.  Williams,  HI  Fed.  806,  49 
C.  C.  A.  621,  holding  municipal  bonds  payable  out  of  special  fund  raised 
by  annual  levy  not  negotiable. 

Implied  power  of  municipality  to  issue  bonds.    Note,  Aim.  Gas. 
1913E,  40. 

Municipal  corporations  granted  power  to  sabscffibe  for  stock  does  not 
include  power  to  issue  lionds. 

Approved  in  Coquard  v.  Oquawka,  192  111.  366,  61  N.  E.  663,  holding 
power  to  issue  new  negotiable  bonds  to  take  place  of  former  issue  not 
implied  from  power  authorizing  former  issue ;  Minneapolis  etc.  Traction 
Co.  V.  City  of  Minneapolis,  124  Minn.  354,  60  L.  R.  A.  (N.  S.)  148,  145 
N.  W.  610,  holding  municipality  had  no  power  to  issue  money  in  aid 
of  railroad;  Weil,  Roth  &  Co.  v.  Mayor  etc.  of  Town  of  Newborn,  126 
Tenn.  264,  Ann.  Gas.  191SE,  25,  L.  R.  A.  1915A,  1009,  148  S.  W.  691, 
holding  mayor  and  recorder  of  town  authorized  to  contract  had  no 
authority  to  issue  negotiable  bonds;  Hill  v.  Memphis,  134  U.  S.  205,  33 
L.  Ed.  890,  10  Sup.  Ct.  564,  following  rule;  Young  v.  Clarendon  Twp., 
132  U.  S.  347,  33  L.  Ed.  360,  10  Sup.  Ct.  109,  such  power  must  be  ex- 
press or  reasonably  implied;  Merrill  v.  Monticello,  138  U.  S.  690,  34 
L.  Ed.  1076,  11  Sup.  Ct.  448,  Brenham  v.  German  American  Bank,  144 
U.  S.  185,  186,  36  L.  Ed.  395,  396,  12  Sup.  Ct.  563,  564  (see  dissenting 
opinion  in  144  U.  S.  191,  193,  36  L.  Ed.  397,  398,  12  Sup.  Ct.  566),  and 
Lehman  v.  San  Diego,  83  Ted.  671,  27  C.  C.  A.  668,  authority  to  bor- 
row does  not  include  issue  of  negotiable  bonds ;  Bamett  v.  Denison,  145 
U.  S.  139,  36  L.  Ed.  653,  12  Sup.  Ct.  820,  bond  specifying  date  of  ordi- 
nance does  not  comply  with  requirement  to  recite  purpose;  Oquawka  v. 
Graves,  82  Fed.  572,  27  C.  C.  A.  327,  act  authorizing  issue  of  refunding 
bonds  does  not  extend  to  cities  afterward  incorporated;  Kirsch  v. 
Braun,  153  Ind.  257,  53  N.  E.  1086,  gravel-road  bonds  are  not  negotiable 
and  not  evidence  of  valid  assessment;  Commissioners  of  Wilkes  County 
V.  Call,  123  N.  C.  312,  44  L.  R.  A.  253,  31  S.  E.  483,  bona  fide  holder  is 
protected  from  irregularities  but  not  want  of  power;  Keehn  v.  Wooster, 
13  Ohio  C.  C.  274,  recital  does  not  estop  showing  of  illegal  purpose ;  dis- 
senting opinion  in  West  Plains  Twp.  v.  Sage,  69  Ted.  952,  16  C.  C.  A. 
553,  majority  holding  authority  to  issue  refunding  bond  includes  n^;o- 
tiable  bonds. 

Distinguished  in  Richardson  v.  Marshall  County,  100  Tenn.  349,  45 
S.  W.  440,  upholding  bonds  valid  under  prevailing  construction  at  time 
of  issue. 

Tennessee  code,  authorizing  stock  subscriptions,  does  not  authorize  bond 
issue. 

Approved  in  Norton  v.  Dyersburg,  127  U.  S.  176,  32  L.  Ed.  91,  8  Sup. 
Ct.  1118,  arguendo.  ' 
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Mnoleipal  eorporations  cannot,  under  TennesBee  act  of  1871,  give  or 
loan  credit  or  sulmcrlbe  to  stock. 

Approved  in  Norton  v.  Dyersburg,  127  U.  S.  172,  82  L.  Ed.  89,  8  Sup. 
Ct.  1116,  following  rule ;  Norton  v.  Brownsville,  129  U.  S.  492,  82  L.  Ed. 
779,  9  Sup.  Ct.  326,  and  Fidelity  etc.  Vault  Co.  v.  Lawrence  County,  92 
Fed.  578,  34  C.  C.  A.  553,  both  annulling  bonds  issued  without  other 
authority  than  said  act. 

Judgment  entered  on  mayor's  consent  declaring  bonds  valid  is  not 
conclusive  of  validity. 

.    Approved  in  Union  Bank  v.  Commissioners  of  Oxford,  119  If.  C.  226, 

227,  228,  84  L.  B.  A.  490,  491,  25  S.  £.  969,  970,  and  Board  of  Cbmmrs. 
of  Oxford  V.  Union  Bank,  96  Fed.  298,  37  C.  C.  A.  493,  want  of  power 
to  issue  bonds  is  not  cured  by  compromise  judgment;  Laporte  v.  Game- 
well  Fire  Alarm  Tel.  Co.,  146  Ind.  476,  68  Am.  St.  Bep.  866,  85  L.  B.  A. 
690,  45  N.  E.  591,  common  council  cannot  validate  ultra  vires  contract ; 
Kane  &  Co.  v.  Independent  School  Dist.,  82  Iowa,  8,  47  N.  W.  1077, 
where  collusive  judgment  was  obtained  for  invalid  debt  of  school  dis- 
trict; dissenting  opinion  in  Oakland  v.  Oakland  Water  etc.  Co.,  118  Cal. 

228,  50  Pac.  303,  majority  upholding  compromise  authorized  by  legis- 
lature. 

Distinguished  in  Board  of  Commrs.  of  Lake'  County  v.  Piatt,  79  Fed. 
573,  25  C.  C.  A.  87,  and  Howard  v.  Huron,  6  S.  D.  187,  26  L.  B.  A.  501, 
60  N.  W.  806,  where  judgments  were  by  default;  Union  Bank  v.  Board 
of  Commrs.  of  Oxford,  90  Fed.  12,  where  power  of  issue  existed. 

Judgment  by  consent  on  compromise  is  bar  to  suit  or  claim  set  up  in 
original  actian. 

Approved  in  Grigg  v.  Nadeau,  221  Fed.  385,  137  C.  C.  A.  189,  holding 
executor  cannot  stipulate  as  to  judgment  so  as  to  bind  estate ;  Washing- 
ton Market  Co.  v.  District  of  Columbia,  6  App.  D.  C.  43,  44,  holding 
Grovemor  and  board  of  public  works  of  District  of  Columbia  had  no 
authority  to  issue  space  to  market  company ;  Rankin  v.  City  of  Chariton, 
160  Iowa,  271, 139  N.  W.  562,  holding  judgment  based  on  excessive  issue 
of  warrants  is  void ;  Kauf  er  v.  Ford,  100  Minn.  54, 110  N.  W.  366,  hold- 
ing judgment  in  mandamus  proceeding  was  conclusive  as  to  jurisdiction 
of  board  of  county  commissioners  to  hold  election  for  removal  of  county 
seat ;  Schonweiler  v.  Allen,  17  N.  D.  517,  518, 117  N.  W.  869,  holding  ma- 
jority of  members  of  school  board  cannot  stipulate  as  to  ill^ality  of  bond 
issue ;  Martin  v.  Territory,  5  Okl.  198,  48  Pac.  109.  where  city  warrants 
issued  under  judgment  in  settlement  of  debts  of  provisional  govern- 
ments and  judgment  rendered  by  consent  of  city  authorities,  warrant 
void  when  debt  limit  had  been  exceeded. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St  Bep.  860. 
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Who  are  bound  by  a  judgment  for  or  against  a  municipal  or  other 
governmental  body  or  its  officers.    Note,  105  Am.  St.  Bep.  206. 

127  U  a  160-176,  32  Ik  Ed.  86»  8  Sup.  Cft.  1111,  NOBTOK  ▼.  DYEBSBTTBa. 

Tennessee  acts  of  1869,  1870  and  1871  did  not  authorize  issue  of  bonds 
payable  in  ten  yeazs. 

Approved  in  Bamum  v.  Okolona,  148  U.  S.  396,  37  L.  Ed.  497,  13  Sup. 
Ct.  639,  annulling  bonds  running  more  than  ten  years  prescribed  by 
statute;  People's  Bank  v.  School  Dist.,  3  N.  D.  499,  28  L.  B.  A.  644,  57 
N.  W.  788,  annulling  bonds  payable  sooner  than  authorized. 

Distinguished  in  Heed  v.  Commissioners  of  Cowley  County,  82  Fed.- 
719,  under  recitals  where  time  limit  was  fixed  by  popular  vote  only. 

Power  to  subscribe  for  railroad  stock  does  not  include  power  to  issue 
bonds. 

Approved  in  Minneapolis  etc.  Traction  Co.  v.  City  of  Minneapolis,  124 
Minn.  354,  50  L.  B.  A.  (N.  S.)  143,  146  N.  W.  610,  holding  city  had  no 
power  to  appropriate  money  in  aid  of  railroad ;  Weil,  Roth  &  Co.  v.  Mayor 
etc.  of  Town  of  Newborn,  126  Tenn.  264,  Ann.  Oba,  1913E,  25,  L.  B.  A. 
1915A,  1009,  148  S.  W.  691,  holding  mayor  and  recorder  of  municipality 
i^mpowered  to  contract  were  not  empowered  to  issue  bonds;  Brenham  v. 
Qerman  American  Bank,  144  U.  S.  185^  36  L.  Ed.  395,  L.'  B.  A.  1915A 
(see  dissenting  opinion  in  144  U.  S.  191, 193,  36  L.  Ed.  397,  398,  12  Sup. 
Ct.  566),  and  Lehman  v.  San  Di^o,  83  Fed.  671,  27  C.  C.  A.  668,  author- 
ity to  borrow  does  not  include  issue  of  negotiable  bonds ;  Commissioners 
of  Wilkes  County  v.  Call,  123  N.  C.  312,  44  L.  B.  A.  253,  31  S.  E.  483, 
bona  fide  holder  is  protected  from  irregularities  but  not  from  want  of 
power. 

Distinguished  in  Rioharson  v.  Marshall  County,  100  Tenn.  349,  45 
S.  W.  440,  upholding  bonds  valid  under  constiTiction  prevailing  at  time 
of  issue. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Bep.  851. 

Implied  power  of  municipality  to  issue  bonds.    Note,  Ann.  Oaa. 
1913E,  40. 

Municipal  coiporation's  liability  for  stock  subscription  cannot  be  ques- 
tioned in  snlt  on  unauthorised  bonds. 

Approved  in  Norton  v.  Taxing  Dist.,  36  Ted.  102,  Tennessee  Constitu- 
tion of  1870  abrogates  prior  authority  to  issue  bonds;  Francis  v. 
Howard  County,  50  Fed.  55,  where  plaintifE  sued  as  bondholder,  not 
assignee  of  public  contract. 

Miscellaneous.  Cited  in  Stowell  v.  Rialto  Irr.  Dist.,  155  Cal.  223,  100 
Pac.  252,  holding  bonds  are  not  invalid  because  nominally  dated  at  a 
different  time  from  legal  date  of  payment. 
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127  U.  S.  176^181,  82  K  Ed.  97,  8  8up.  Ot.  1247,  FOBNCBOOK  ▼.  BOOT. 

Honey-frame,  made  by  bending  and  uniting  ends  of  single  piece,  is  not 
patentable  invention. 

Approved  in  Fond  dn  Lac  County  v.  May,  137  U.  S.  408^  34  L.  Ed. 
719,  U  Sup.  Ct.  102,  invalidating  May  patent  for  construction  of 
prisons;  Boynton  v.  Taggart^  40  App.  D.  C.  86,  refusing  patent  for  pro- 
cess for  making  dental  molds  by  means  of  lost  wax  process. 

Use  of  wax  in  honey-ftames  is  not  nnclaimed  equivalent  for  grooves.  ^ 
Approved  in  Perkins  v.  Eaton,  40  Ted.   674,  Perkins'   patent  for 
mechanical  movement  is  not  infringed  by  movement  of  Reming^n  type- 
writer. 

Cited  in  United  States  Mineral  Wool  Co.  v.  Manville  Covering  Co., 
125  Fed.  772,  60  C.  C.  A.  288,  holding  patent  for  processes  of  manufac- 
turing mineral  wool  by  remelting  hardened  slag  void,  process  used  pub- 
licly by  others. 

127  U.  8.  182-192,  82  K  Ed.  66,  8  Sup.  Ot.  1047,  UNITED  STATES  Ty 
LOXnSIANA. 

Government  alone  can  enforce  conditions  of  swamp-land  grant  to  State. 
Approved  in  Scofield  v.  Schaeffer,  104  Minn.  125, 116  N.  W.  211,  hold- 
ing title  to  swamp-lands  cannot  be  acquired  by  adverse  possession; 
Kings  County  v.  Tulare  County,  119  Cal.  512,  51  Pac.  867,  no  person  or 
county  has  any  control  of  such  lands  or  proceeds. 

Proceeds  from  State  swamp-land  grants  are  not  subject  to  property 
trust  precluding  setoif. 

Approved  in  Chandler  v.  Calumet  etc.  Min.  Co.,  36  Ted.  667,  accept- 
ance of  lands  under  canal  grant  estops  State  to  claim  same  under  swamp 
grant. 

Swamp-land  act  of  1850  operated  as  absolute  gift;  directions  for  apply- 
ing proceeds  were  not  mandatory. 

Approved  in  Cook  County  v.  Calumet  etc.  Canal  Co.,  138  U.  S.  655,  84 
L.  Ed.  1117, 11  Sup.  Ct.  441,  following  rule. 

127  IT.  S.  193-200,  32  L.  Ed.  118,  8  Sup.  Ot.  1121,  WHITBEOK  T.  IfEBr 
OANTILE  NAT.  BANK. 

Taxation  of  national  bank  shares  at  sixty-five  per  cent  of  value  and 
other  securities  at  sixty  per  cent  is  discrimination. 

Approved  in  First  Nat.  Bank  v.  City  of  Covington,  103  Fed.  529, 
holding  State  law  taxing  national  bank's  shares  as  real  estate  and 
State  banks  upon  franchise  value  sustainable  only  by  proof,  law  not  dis- 
criminative. 
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Distingoished  in  First  Nat.  Bank  ▼.  Chapman,  173  U.  S.  219,  48  L.  Ed. 
675,  19  Sup.  Ct.  413,  arguendo. 

Owners  of  national  bank  sbarea  are  entitled  to  dednct  delrts,  as  in  case 
of  other  moneyed  capitaL 

Approved  in  Lander  ▼.  Mercantile  Nat.  Bank,  118  Fed.  785,  55 
C.  C.  A.  523,  holding  auditor  without  authority  to  place  upon  tax  lists 
sums  deducted  from  valuatioti  of  national  bank  shares  in  previous  years, 
under  authority  of  principal  case ;  Mercantile  Nat.  Bank  v.  Lander,  109 
Fed.  23,  holding  under  later  decision,  contrary  to  prior  one.  State  un- 
authorized to  collect  taxes  on  deductions  made  from  national  bank 
shares  under  prior  decision;  Board  of  Commrs.  of  Johnson  County  v. 
Johnson,  173  Ind.  87,  89  N.  E.  594,  holding  allowing  banks  to  deduct 
total  indebtedness  from  total  assets  for  taxation  purposes  is  not  dis- 
criminatory ;  Miller  v.  First  Nat.  Bank,  46  Ohio  St.  430,  21  N.  E.  863, 
and  First  Nat.  Bank  v.  Richmond,  39  Fed.  314,  national  bank  shares 
must  be  taxed  against  individuals  so  as  to  allow  such  deduction;  Mer- 
cantile Nat.  Bank  v.  Shields,  59  Fed.  954,  956,  failure  to  allow  such  de- 
duction from  national  bank  shares  is  uiilawf ul  discrimination ;  National 
Bank  v.  Fisher,  45  Kan.  730,  26  Pao.  483,  Bressler  v.  Wayne  County,  25 
Neb.  473,  41  N.  W.  357,  and  Newport  v.  Mudgett,  18  Wash.  275,  51  Pac. 
467,  national  bank  shareholder  has  same  right  to  such  deduction  as 
others;  First  Nat.  Bank  v.  Chapman,  9  Ohio  C.  C.  83,  84,  restraining 
collection  of  tax  on  national  bank  shares  without  such  deduction. 

Distinguished  in  Mercantile  Nat.  Bank  v.  Hubbard,  105  Fed.  814,  815, 
817,  820,  45  C.  C.  A.  66,  holding  judgment,  declaring  statute  invalid, 
denying  deductions  of  indebtedness  from  national  bank  shares,  res 
adjudicata  as  applied  to  subsequent  assessments  between  same  parties 
although  later  decision  contrary  thereto;  Hull  v.  Alexander,  69  Ohio  St. 
84,  68  N.  E.  643,  denying  taxpayer  right  to  deduct  debts  from  assessed 
value  of  national  bank  shares;  First  Nat.  Bank  v.  Chapman,  173  U.  S. 
219,  43  L.  Ed.  675,  19  Sup.  Ct.  413,  upholding  tax  exemptions  not  made 
as  unfriendly  discrimination;  Dutton  v.  First  Nat.  Bank,  53  Kan.  458, 
36  Pac.  723,  denying  right  to  deduct  debts  from  national  bank  stock 
where  no  substantial  discrimination  exists. 

Denied  in  Chapman  v.  First  Nat.  Bank,  56  Ohio  St.  325,  47  N.  E.  58, 
national  bank  shareholder  has  no  right  to  such  deduction. 

State  tax  on  national  banks.    Note,  46  L.  B.  A.  750,  761. 

Discrimination  against  shareholders  in  national  banks,  in  assessing 

shares.    Note,  10  L.  R.  A.  (N.  8.)  950. 

Miscellaneous.    Cited  in  Lander  ▼.  Mercantile  Nat.  Bank,  186  U.  S. 

470,  471,  474,  475,  476,  477,  46  L.  Ed.  1254,  1256,  22  Sup.  Ct.  913,  to 

effect  that  res  judicata  applies  to  tax  cases  where  cause  of  action  relied 

on  is  the  thing  adjudged  in  prior  suit;  Douglas  Park  Jockey  Club  v. 
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Grainger,  148  Fed.  417,  as  to  how  invalidity  of  State  statutes  may  be 
manifested. 

127  U.  8.  200-205,  32  K  Ed.  110,  8  Snp.  Ct  1126,  PEOBIA.  ETO.  UNION 
BT.  00.  y.  OHIOAGO  ETO.  B.  B.  OO. 

In  suit  agabist  reeeiyer  for  rent  for  track,  oppresslYe  contract  with 
others  cannot  measure  amonnt. 

Approved  in  Breed  v.  Glasgow  Inv.Co.,  92  Fed.  766,  contractor  com- 
pleting building  after  receivership,  without  order  of  court,  acquires  no 
lien. 

127  TJ.  8.  205-210,  32  L.  Ed.  107,  8  Sup.  Ot  1161,  laSSOUBI  ETO.  BT.  OO. 
V.  MAOXET. 

In  absence  of  charter  provision.  State  may  prescribe  future  liabilities 
of  its  oorporatlfni& 

Approved  in  Fidelity  &  Casualty  Co.  v.  Freeman,  109  Fed.  856,  54 
L.  R.  A.  680,  48  C.  C.  A.  692,  upholding  statute,  providing  misrepre- 
sentation or  warranty  made  negotiating  for  insurance  not  deemed  mate- 
rial unless  intentional  or  increasing  risk  of  loss;  Orient  Ins.  Co.  v.' 
Daggs,  172  U.  S.  566,  48  L.  Ed.  556,  19  Sup.  Ct.  284,  upholding  State 
power  to  l^islate  against  limitation  of  loss  by  insurance  companies; 
State  V.  Brown  etc.  Mfg.  Co.,  18  R.  I.  20,  25  Atl.  248,  upholding  act  re- 
quiring manufacturer  to  pay  employees  weekly. 

Qualified  in  Johnson  v.  St.  Paul  etc.  R.  Co.,  43  Minn.  223,  8  L.  R.  A. 
419,  45  N.  W.  157,  limiting  liability  law  to  railroad  employees  exposed 
to  special  hazard. 

Kansas  act  making  railroad  liable  for  negligence  of  f ellow-servaats  is 
▼slid. 

Approved  in  Missouri  Pac.  Ry.  Co.  v.  Castle,  224  U.  S.  544,  56  L.  Ed. 
878,  32  Sup.  Ct.  606,  upholdixig  validity  of  Neb.  Comp.  Stats.,  c.  21, 
§§3,  4,  providing  that  contributory  negligence  of  employee  would  not 
bar  recovery;  Missouri  etc.  Ry.  Co.  v.  Bailey,  220  U.  S.  608,  55  L.  Ed. 
607,  31  Sup.  Ct.  725,  upholding  judgment  for  personal  injuries  rendered 
in  favor  of  railroad  employee;  Chicago  etc.  R.  R.  Co.  v.  McGuire,  219 
U.  S.  564,  574,  55  L.  Ed.  337,  341,  31  Sup.  Ct.  259,  holding  railroad  can- 
not resist  liability  on  grounds  that  recovery  is  barred  by  membership 
in  its  relief  fund ;  Minnesota  Iron  Co.  v.  Kline,  199  U.  S.  598,  50  L.  Ed. 
325,  26  Sup.  Ct.  159,  and  Kibbe  v.  Stevenson  Iron  Min.  Co.,  136  Fed. 
149,  69  C.  C.  A.  145,  both  upholding  Gen.  Stats.  Minn.  1894,  §  2701 
(fellow-servant  law),  though  construed  by  State  court  to  apply  to  min- 
ing company  which  owns  and  uses  short  line  to  mine  its  ore;  Chicago,, 
R.  I.  &  P.  R.  R.  Co.  V.  Zernecke,  183  U.  S.  586,  4d  L.  Ed.  341,  22  Sup. 
Ct.  231,  and  Clark  v.  RusseU,  97  Fed.  904,  38  C  C.  A.  541,  both  uphold- 
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ing  validity  of  State  statute  making  railroads  liable  for  all  damage  in- 
flicted on  passengers  transported  over  road,  with  certain  exceptions; 
Swayne  v.  Barsch,  226  Fed.  587,  upholding  Oregon  statute  depriving  em- 
ployee of  defense  that  injury  resulted  from  negligence  of  foreman; 
Missouri  Pac.  Ry.  Co.  v.  Castle,  172  Ted.  843,  97  C.  C.  A.  124,  upholding 
Nebraska  Law  of  1907  providing  that  contributory  n^ligence  shall  be 
question  for  jury;  larussi  v.  Missouri  Pac.  Ry.  Co.,  155  Fed.  656,  hold- 
ing law  of  Kansas  requiring  notice  of  injury  to  be  given  to  employer 
does  not  apply  in  case  of  death;  Snead  v.  Central  of  Georgia  Ry.  Co., 
151  Fed.  623,  upholding  Federal  Liability  Act  of  1906 ;  Kane  v.  Erie  R. 
Co.,  133  Fed.  686,  68  L.  R.  A.  788,  68  C.  C.  A.  253,  upholding  Ohio  rail- 
road fellow-servant  law  of  1890 ;  Bo^;s  v.  Alabama  Consol.  Coal  etc.  Co., 
167  Ala.  259,  140  Am.  St  Rep.  28,  52  South.  881,  upholding  Employers ' 
Liability  Act  of  1907  of  Alabama;  Vindicator  Consol.  Min.  Co.  v.  First- 
brook,  36  Colo.  513,  86  Pac.  317,  holding  statute  allowing  recovery 
against  mine  owner  for  negligence  of  fellow-servant  did  not  deprive 
him  of  property  without  due  process  of  law;  Colorado  etc.  Ry.  Co.  v. 
Davis,  21  Colo.  App.  6,  120  Pac.  1050,  upholding  act  of  1901,  making 
employer  liable  for  injuries  resulting  from  negligence  of  coservant; 
Indianapolis  etc.  R.  R.  Co.  v.  Houlihan,  157  Ind.  502,  60  N.  E.  946,  sus- 
taining statutes  holding  railroad  companies  liable  to  employees  for 
negligence  of  employees  in  charge  of  signals,  etc.;  Mumford  v.  Chics^2^o 
etc.  Ry.  Co.,  128  Iowa,  693,  104  N.  W.  1138,  upholding  Code,  §  2071, 
making  railroads  liable  for  damages  caused  by  negligence  of  employees 
and  making  void  contract  restricting  liability;  Gano  v.  Minneapolis  & 
St.  L.  R.  R.  Co.,  114  Iowa,  719,  89  Am.  St  Rep.  897,  87  N.  W.  716,  up- 
holding act  requiring  railroads  condemning  land  to  pay  land  owner  rea- 
sonable attorney's  fees  incidental  to  assessment  of  damages;  Smith  v. 
Missouri  Pac.  Ry.  Co.,  82  Kan.  254,  47  L.  R.  A.  (N.  S.)  118,  108  Pac.  78, 
2  N.  C.  C.  A.  616,  holding  section-man  engaged  in  repairing  track  is 
within  provisions  of  fellow-servant  act;  In  re  Opinion  of  Justices.  209 
Mass.  607,  610,  612,  96  N.  E.  315, 1  N.  C.  C.  A.  573,  574,  wherein  justices 
approved  Employers'  Liability  Act  of  State  of  Massachusetts  about  to 
be  passed;  Lewis  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  214,  92  Pac.  471, 
upholding  recovery  for  injuries  had  by  railroad  employee;  Jemming  v. 
Great  Northern  Ry.  Co.,  96  Minn.  307,  104  N.  W.  1080,  employee  on 
steam-shovel  located  on  short  track  not  subject  to  hazards  peculiar  to 
operation  of  railroads  within  Gen.  Stats.  1894,  §  2071 ;  Bradford  Con- 
struction Co.  V.  Heflin,  88  Miss.  348,  8  AniL  Gas.  1077,  12  L.  R.  A. 
(N.  S.)  1040,  42  South.  177,  holding  one  employed  to  shovel  dirt  between 
construction  cars  is  fellow-servant  of  engineer;  Callahan  v.  St.  Louis 
etc.  Ry.  Co.,  170  Mo.  492,  494,  94  Am.  St.  Rep.  759,  760,  71  S.  W.  214, 
sustaining,  under  fellow-servant  act,  action  by  railroad  employee  to  re- 
cover for  injuries  received  through  negligence  of  fellow-servant;  Powell 
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V.  Sherwood,  162  Mo.  620^  63  S.  W.  489,  sustaining  act  making  receiver 
appointed  by  a  United  States  court  liable  to  damages  for  injury  to  em- 
ployee to  same  extent  as  corporation;  Swoboda  v.  Union  Pac.  R.  Co., 
87  Neb.  203, 138  Am.  St  Rep.  483, 127  N.  W.  216,  upholding  Employers' 
Liability  Act  of  1907;  Sexton  v.  Newark  District  Tel.  Co.,  84  N.  J.  L. 
92,  86  Atl.  454,  3  N.  C.  C.  A.  576,  upholding  Employers'  Liability  Act  of 
1911;  People  v.  Lochner,  177  N.  Y.  149,  69  N.  E.  374,  sustaining  State 
laws  regulating  hours  of  labor  in  bakeries;  Coley^  v.  North  Carolina 
R.  R.  Co.,  129  N.  C.  410,  40  S.  E.  196,  sustaining  act  allowing  action 
against  railroad  for  injuries  caused  by  negligence  or  incompetency  of 
other  servants  of  company;  EUiff  v.  Oregon  R.  &  Nav.  Co.,  53  Or.  72, 
99  Pac.  78,  upholding  judgment  obtained  for  injuries  sustained  by  com- 
mon laborer  ordered  to  do  skillful  work;  Johnson  v.  Spartan  Mills,  68 
S.  C.  356,  47  S.  E.  702,  upholding  Code  1902,  §§  2719,  2720,  making  it 
unlawful  to  pay  wages  in  other  than  lawful  money  of  United  States, 
and  exempting  therefrom  agricultural  contracts ;  Cowart  v.  City  Council 
of  Greenville,  67  S.  C.  44,  45  S.  E.  126,  upholding  city  ordinance  provid- 
ing that  money  lenders,  except  banks,  lending  of  personal  property 
security  shall  pay  license  based  on  gross  business;  Chesapeake  etc.  Ry. 
Co.  V.  Hoffman,  109  Va.  69,  63  S.  E.  441,  holding  abolition  of  fellow- 
servant  rule  as  to  employees  of  railroad  extended  to  one  riparian  road- 
bed; State  V.  Clausen,  65  Wash.  183,  87  L.  R.  A.  (N.  S.)  466,  117  Pac. 
1109,  3  N.  C.  C.  A.  616,  upholding  industrial  insurance  law  (Laws  1911, 
c.  74)  of  State  of  Washington;  Kiley  v.  Chicago  etc.  Ry.  Co.,  142  Wis. 
161, 163, 164, 125  N.  W.  466,  467,  468,  and  Kiley  v.  Chicago  etc.  Ry.  Co., 
138  Wis.  221,  119  N.  W.  313,  both  upholding  action  for  injuries  sus- 
tained by  railroad  employee;  Peirce  v.  Van  Dusen,  78  Fed.  700,  24 
C.  C.  A.  280,  Georgia  R.  R.  &  Banking  Co.  v.  Miller,  90  Ga.  574,  16 
S.  E.  940,  and  Hancock  v.  Norfolk  etc.  Ry.  Co.,  124  N.  C.  227,  32  S.  E. 
680,  all  following  rule;  Minneapolis  etc.  Ry.  Co.  v.  Herrick,  127  U.  S. 
211,  32  L.  Ed.  110,  8  Sup.  Ct.  1176,  Chicago  etc.  R.  R.  Co.  v.  Pontius, 
157  U.  S.  210,  39  L.  Ed.  676,  15  Sup.  Ct.  585  (affirming  52  Kan.  267,  34 
Pac.  740),  and  Pittsburgh  etc.  R.  Co.  v.  Montgomery,  152  Ind.  12,  71 
Am.  St.  Bep.  310,  49  N.  E.  586,  all  upholding  similar  laws;  Minneapolis 
etc.  Ry.  Co.  v.  Beckwith,  129  U.  S.  32,  32  L.  Ed.  587,  9  Sup.  Ct.  209, 
upholding  Iowa  law  prohibiting  sale  of  imitation  butter;  Leavitt  v. 
Canadian  Pac.  Ry.  Co.,  90  Me.  159,  38  L.  R.  A.  1521,  37  Atl.  888,  and  St. 
Louis  etc.  Ry.  Co.  v.  Mathews,  165  U.  S.  25,  26,  41  L.  Ed.  620,  621,  17 
Sup.  Ct.  252^  upholding  law  making  railroads  liable  for  fires  caused 
thereby;  Magoun  v.  Illinois  etc.  Sav.  Bank,  170  U.  S.  294,  42  L.  Ed. 
1043,  18  Sup.  Ct.  598,  upholding  classified  taxation  of  Illinois  inherit- 
ance tax ;  Tullis  v.  Lake  Erie  etc.  R.  R.  Co.,  175  U.  S.  351,  44  L.  Ed. 
194,  20  Sup.  Ct.  137,  upholding  Indiana  statute  regiilatinqr  railroad's 
liability  to  employees;  Skinner  v.  Gamett  etc.  Min.  Co.,  96  Fed.  744, 
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apholding  law  requiring  corporations  to  pay  employees  monthly  and 
giving  lien;  Schoolcraft  v.  Looisville  etc.  B.  R.  Co.,  92  Ky.  242, 
14  L.  B.  A.  587,  17  S.  W.  569,  upholding  law  giving  railroad  employees 
right  of  action  for  death  by  negligence;  Dizon  v.  Chicago  etc.  By.  Co., 
109  Mo.  423,  18  L.  B.  A.  799,  19  S.  W.  414,  and  dissenting  opinion  in 
Relyea  v.  Kansas  City  etc.  Ry.  Co.,  112  Mo.  97, 18  L.  B.  A.  821,  20  S.  W. 
482,  defining  ''fellow-servants";  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2 
N.  D.  346,  51  N.  W.  395,  ridlroads  may  be  classed  by  themselves  for 
taxation ;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  18,  44  S.  W. 
944,  upholding  law  forbidding  certain  combinations  in  restraint  of 
trade ;  Virginia  Develop.  Co.  v.  Crozer  etc.  Iron  Co.,  90  Va.  130,  44  Am. 
St.  Bep.  896,  17  S.  E.  807,  apholding  law  preferring  certain  liens  on 
manufacturing  corporations  to  mortgages  thereof;  dissenting  opinion  in 
Howard  v.  Illinois  Central  B.  B.  Co.,  207  U.  S.  538,  52  L.  Ed.  325,  28 
Sup.  Ct.  141,  majority  refusing  to  uphold  provision  of  Federal  Liability 
Act  of  June  11,  1906,  holding  railroad  liable  for  negligence  of  fellow- 
servants. 

Distinguished  in  Day  Atlantic  Coast  line  B.  Co.,  179  Fed.  29,  102 
C.  C.  A.  654,  holding  employee  recovering  under  membership  in  relief 
department  of  railroad  could  not  also  sue  for  damages;  Howard  v.  Illinois 
Central  B.  Co.,  148  Fed.  1000,  holding  void  Federal  Employers'  Liability 
Act  of  1906;  Alabama  Steel  etc.  Co.  v.  Griffin,  149  Ala.  435,  42  South. 
1038,  holding  one  seeking  to  recover  under  Employers'  Liability  Act  of 
Alabama  must  allege  he  was  employed  in  and  about  a  railroad;  Ballard 
V.  Mississippi  Cotton  Oil  Co.,  81  Miss.  557,  95  Am.  St.  Bep.  478,  34 
South.  549,  holding  unconstitutional  act  imposing  restrictions  upon  all 
corporations  without  reference  to  nature  of  business,  as  to  actions  by 
employees  for  injuries  due  to  negligence;  Beleal  v.  Northern  Pac.  By. 
Co.,  15  N.  D.  325,  11  Ann.  Gaa.  921,  108  N.  W.  35,  holding  one  injured 
while  loading  ice  on  railroad  cars  did  not  come  within  provision  mak- 
ing  railroad  liable  regardless  of  negligence  of  fellow-servants;  Kreps  v. 
Brady,  37  Okl.  758,  47  L.  B.  A.  (N.  8.)  106,  133  Pac.  318,  holding  driU- 
ing  of  oil  well  is  not  mining  so  as  to  come  under  Employers'  liability 
Act;  Norfolk  etc.  Traction  Co.  v.  Ellington's  Admr.,  108  Va.  255,  1256, 
17  L.  R.  A.  (N.  S.)  117,  61  S.  E.  783,  holding  law  abolishing  fellow- 
servant  rule  when  applied  to  railroads  did  not  incltlde  street-car  com- 
panies; dissenting  opinion  in  Atchison  etc.  B.  B.  Co.  v.  Matthews,  174 
U.  S.  121,  43  L.  Ed.  919,  19  Sup.  Gt.  619,  majority  upholding  Kanstfs 
law  allowing  attorney's  fees  against  railroad  conmiunicating  fire;  dis- 
senting opinion  in  Louisville  etc.  B.  Co.  v.  Melton,  127  Ky.  301,  302, 112 
S.  W.  621,  majority  holding  employers'  liability  law  rendering  corpora- 
tions liable  for  injuries  to  employees  was  not  discriminatory  in  not 
applying  to  individuals;  dissenting  opinion  in  State  v.  Vandiver,  222 
Mo.  264,  121  S.  W.  63,  majority  upholding  action  of  insurance  com- 
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missioner  in  refusing  license  to  company  paying  more  than  fifty  tbon- 
sand  dollars  to  one  person  annually  as  salary;  dissenting  opinion  in 
Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis.  246,  M.9  N.  W.  321,  majority 
upholding  Laws  1907,  p.  495,  of  state  of  Wisconsin  allowing  action  for 
injuries  to  railroad  employees. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Bep.  558. 

Constitutionality  of  Workmen's   Compensation   Act.    Note,  Ann. 
Gafl.  1912B,  176. 

Constitutionality    of    statute    abrogating    fellow-servant    doctrine. 
Note,  10  Ann.  Gas.  1113. 

Employees  within  meaning  of  statute  abfogating  fellow-servant  doc- 
trine as  to  employees  of  railroads.    Note,  11  Ann.  Oas.  926. 

Servants  in  common  employment,  apart  from  statutes,  in  absence 
of  vice-principalship.    Note,  50  L.  R.  A.  447. 

Validity    of    statute    abrogating    fellow-servant    rule.    Note,    12 
L.  R.  A.  (N.  S.)  1040. 

Constitutionality  of  statute  imposing  liability  for  injury  to  servant, 
irrespective  of  negligence.    Note,  34  L.  B.  A.  (N.  S.)  163. 

Federal  Employers'  liabiUty  Act.    Note,  47  L.  B.  A.  (N.  S.)  44. 

Assumption  of  risks  by  employee.    Note,  19  E.  B.  0.  164. 

Special  legislation  is  not  repugnant  to  Fourteenth  Amendment  if  nnif  onn 
aa  to  class.. 

Approved  in  Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  160,  57 
L.  Ed.*169,  33  Sup.  Ct.  66,  upholding  chapter  131,  S.  D.  Laws  1907,  pro- 
hibiting sale  of  goods  at  lower  rate  in  one  place  than  in  another;  Watson 
V.  St.  Louis  T.  M.  &  S.  Ry.  Co.,  169  Ted.  947,  and  Mondou  v.  New  York 
etc.  R.  R.  Co.,  223  U.  S.  53,  38  L.  B.  A.  (N.  S.)  44,  56  L.  Ed.  347,  32 
Sup.  Ct.  169, 1  N.  C.  C.  A.  886,  both  holding  Federal  Liability  Act  is  not 
discriminatory  as  applying  to  railroads  only;  Carroll  v.  Greenwich  Ins. 
Co.,  199  U.  S.  411,  50  L.  Ed.  250,  26  Sup.  Ct.  66,  upholding  Iowa  Code 
1897,  §  1754,  making  it  unlawful  for  insurance  companies  or  agents  to 
make  agreement  respecting  rates,  agents'  commissions  or  manner  of 
transacting  business  in  State ;'  Florida  C^  &  P.  R.  R.  Co.  v.  Reynolds,  183 
U.  S.  478,  46  L.  Ed.  286,  22  Sup.  Ct.  179,  sustaining  act  authorizing 
assessment  of  taxes  upon  property  belonging  to  railroad  companies, 
omitted  from  tax-roll  of  previous  years;  American  Sugar  Refining  Co. 
V.  Louisiana,  179  U.  S.  94,  45  L.  Ed.  104,  21  Sup.  Ct.  45,  sustaining  stat- 
ute imposing  license  upon  persons  and  corporations  refining  sugar  and 
molasses,  exempting  planters  and  farmers  refining  own  sugar  and 
molasses;  Clark  v.  Kansas  City,  176  U.  S.  119,  44  L.  Ed.  897,  20  Sup. 
XIV— 17 


127  U.  S.  205-210        NOTES  ON  U.  S.  REPORTS.  258 

Ct.  286,  upholding  ordinance,  taking  lands  belonging  to  railroad  com- 
pany into  city  limits,  where  same  used  for  railroad  purposes;  DoUey  v. 
Abilene  Nat.  Bank,  179  Fed.  464,  32  L.  R.  A.  (N.  S.)  1065,  102  C.  C.  A. 
607,  upholding  Bank  Depositors'  Act  of  State  ofTCansas  (Laws  1909); 
Zikas  V.  Oregon  R.  &  Nav.  Co.,  179  Fed  905,  holding  act  allowing  mu- 
nicipality power  to  light  streets  did  not  empower  it  to  issue  exclusive 
franchise  to  furnish  light  to  inhabitants;  Atlantic  Coast  Line  R.  Co.  v. 
United  States,  168  Fed.  179,  94  C.  C.  A.  35,  sustaining  penalty  required 
of  railroad  for  failure  to  provide  proper  couplings  under  Federal  lia- 
bility Act;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  660,  upholding 
section  of  Interstate  Commerce  Act  making  carrier  liable  for  loss  of 
goods  in  transit ;  Kelley  v.'  Great  Northern  Ry.  Co.,  152  Fed.  215,  239, 
overruling  demurrer  to  constitutionality  of  Federal  Liability  Act;  Das- 
tervignes  v.  United  States,  122  Fed.  36,  58  C.  C.  A.  346,  upholding  rules 
by  Secretary  of  Interior  preventing  pasturing  of  sheep  within  govern- 
ment reservations;  Mexican  Nat.  R.  Co.  v.  Jackson,  118  Fed.  552,  55 
C.  C.  A.  315,  sustaining  act  making  persons,  receivers  or  corporations 
operating  railroads,  liable  for  injuries  to  servants  or  employees,  and 
'prohibiting  limitation  of  such  liability;  Arkansas  Stave  Co.  v.  State,  94 
Ark.  36,  140  Am.  St.  Rep.  103,  37  L.  R.  A.  (N.  S.)  255,  125  S.  W.  1005, 
and  State  v.  Missouri  Pac.  R.  Co.,  242  Mo.  366,  147  S.  W.  125,  both  up- 
holding statute  requiring  employees  to  be  paid  semi-monthly;  St.  Louis 
etc.  Ry.  Co.  v.  State,  86  Ark.  524,  112  S.  W.  152,  upholding  act  requir- 
ing railroads  to  furnish  protection  from  weather  for  employees  engaged 
in  repairing  railroad  equipment ;  Smith  v.  Wolf,  160  Ala.  651,  49  South. 
397,  upholding  act  requiring  mine  owner  to  keep  bandages  and  first-aid 
equipment  on  hand  at  mine;  Birmingham  Waterworks  Co.  v.  State,  159 
Ala.  120,  48  South.  659,  upholding  act  allowing  solicitor's  fee  for  con- 
victing person  of  misdemeanor;  In  re  Finley,  1  Cal.  App.  207,  81  Pac. 
1045,  upholding  Penal  Code,  §  246,  imposing  death  sentence  on  life 
termer  committing  assault  with  deadly  weapon;  State  v.  Wickenhoefer, 
6  Penne.  (Del.)  135,  64  Atl.  279,  holding  Laws  1905,  p.  256,  regarding 
interest  on  loans,  is  not  discriminatory  as  applying  only  to  one  county; 
Gray  v.  McLendon,  134  Ga.  243,  67  S.  E.  868,  upholding  right  of  Gov- 
ernor to  suspend  member  of  Railroad  Commission;  Loeb  v.  Jennings, 
133  Ga.  803,  18  Ann.  Oafl.  376,  »67  S.  E.  105,  holding  act  requiring  one 
convicted  of  unlawfully  selling  liquor  to  work  on  public  streets  for 
thirty  days  did  not  impose  cruel  and  inhuman  punishment;  State  v. 
Horn,  27  Idaho,  793,  152  Pac.  279,  upholding  act  prohibiting  grazins:  of 
sheep  on  cattle  range;  Sweet  v.  Ballentyne,  8  Idaho,  448,  69  Pac.  1001, 
upholding  Rev.  Stats.,  §  §  1210,  1211,  prohibiting  grazing  of  sheep  within 
two  miles  of  dwellings;  People  v.  Commercial  Life  Ins.  Co.,  247  111. 
99,  93  N.  E.  94,  upholding  law  of  1891  of  State  of  Illinois  prohibiting 
insurance  companies  from  offering  any  special  inducement  to  take  out 
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insurance  policy;  Kntzner  v.  Meyers,  182  Ind.  672,  108  N".  E.  116,  hold- 
ing placing  of  aged  person's  property  in  hands  of  guardian  does  not 
take  property  without  due  process  of  law ;  Board  of  Commrs.  of  Johnson 
County  V.  Johnson,  173  Ind.  88,  89  N.  E.  595,  upholding  law  allowing 
banks  to  deduct  amount  of  deposits  for  purposes  of  taxation;  Pitts- 
burgh etc.  Ry.  Co.  v.  lightheiser,  168  Ind.  463,  78  N.  E.  1041,  uphold- 
ing Employers'  Liability  Act  of  1893  of  State  of  Indiana;  State  v.  Rich- 
creek,  167  Ind.  225,  119  Am.  St.  Rep.  491,  10  AniL  Gas.  899,  5  L.  R.  A. 
(N.  S.)  874,  77  N.  E.  1087,  upholding  act  prohibiting  property  and  fix- 
tures of  bank  to  exceed  one-third  value  of  capital  stock;  Duck>Yall  v. 
Jones,  156  Ind.  686,  58  N.  E.  1057,  upholding  statute  authorizing  attor- 
ney fees  in  suits  to  foreclose  mechanic's  lien;  State  v.  Fairmont  Cream- 
ery Co.,  153  Iowa,  708,  713,  42  L.  R.  A.  (N.  S.)  821,  133  N.  W.  898,  900, 
upholding  Code  Supp.  1907  of  Iowa,  prohibiting  sale  of  goods  at  lower 
rate  in  one  district  than  in  another;  Gano  v.  Minneapolis  &  St.  L.  R.  R. 
Co.,  114  Iowa,  726,  89  Am.  St.  Rep.  403,  87  N.  W.  719,  upholding  act 
requiring  railroads  condemning  land  to  pay  land  owner  reasonable  at- 
torney's fees  incidental  to  assessment  of  damages;  Kenneweg  v.  County 
Commrs.  of  Alleghany,  102  Md.  127,  62  Atl.  252,  upholding  Acts  1904, 
p.  870,  relating  to  primary  elections;  State  v.  Leavitt,  105  Me.  83,  26 
L.  R.  A.  (N.  S.)  799,  72  Atl.  878  upholding  act  prohibiting  clam-digging 
except  by  inhabitants  of  town ;  Matheson  v.  Minneapolis  St.  Ry.  Co.,  126 
Minn.  290, 148  N.  W.  73,  5  N.  C.  C.  A.  875,  holding  exclusion  of  domestic 
servants,  farm  laborers  and  casual  employees  from  operation  of  liability 
act  does  not  render  it  discriminatory ;  Matchez  etc.  R.  Co.  v.  Crawford,  99 
Miss.  717,  55  South.  599^  upholding  act  providing  that  contributory  negli- 
gence shall  not  be  bar  to  recovery  but  only  means  of  diminishing  dam- 
ages ;  State  v.  Vandiver,  222  Mo.  231, 121  S.  W.  51,  upholding  action  of 
insurance  commission  in  refusing  license  to  company  paying  more  than 
fifty  thousand  dollars  annually  to  one  person  as  salary ;  State  v.  Standard 
Oil  Co.,  218  Mo.  370,  116  S.  W.  1016,  upholding  prosecution  against 
Standard  Oil  Company  for  unlawful  combination;  E.  R.  Darlington 
Lumber  Co.  v.  Missouri  Pac.  Ry.  Co.,  216  Mo.  676,  116  S.  W.  535,  hold- 
ing act  allowing  demurrage  for  failure  to  unload  cars  on  time  was  based 
on  weight  of  load  and  not  capacity  of  car;  O'Connor  v.  St.  Louis 
Transit  Co.,  198  Mo.  641, 115  Am.  St.  Rep.  495,  8  Ann.  Oaa.  703,  97  S.  W. 
154,  upholding  law  giving  attorney  lien  on  cause  of  action  of  client; 
State  V.  Cantwell,  179  Mo.  264,  78  S.  W.  574,  upholding  eight-hour  min- 
ing law  of  1901 ;  Callahan  v.  St.  Louis  etc.  Ry.  Co.,  170  Mo.  494,  94  Am. 
St.  Rep.  760,  71  S.  W.  214,  sustaining,  under  Fellow-servant  Act,  action 
by  railroad  employee  to  recover  for  injuries  caused  by  negligence  of 
coemployee;  State  v.  Darrah,  152  Mo.  635,  54  S.  W.  231,  sustaining  act 
punishing  bank  oflBcer  receiving  money  for  deposit  after  knowledge  of 
bank's  insolvency;  Cunningham  v.  Northwestern  Improvement  Co.,  4i 


127  U.  S.  205-210        NOTES  ON  U.  S.  REPORTS.  260 

Mont.  212,  119  Pac.  562,  1  N.  C.  C.  A.  737,  upholding  State  industrial 
insurance  and  workmen's  compensation  law  of  Montana;  Sonsmith  t. 
Pere  Marquette  R.  Co.,  173  Mich.  79,  138  N.  W.  356,  Lawson  v.  Halifax- 
Tonopah  Min.  Co.,  36  Nev.  604,  135  Pac.  615,  and  McGuire  v.  Chicago 
etc.  R.  Co.,  131  Iowa,  351,  352,  381,  8S  L.  R.  A.  (N.  S.)  706,  108  N.  W. 
906,  917,  all  upholding  act  rendering  railroad  liable  regardless  of  any 
contract  of  insurance  or  benefit  entered  into  before  injury;  Chicago  etc. 
R.  R.  Co.  V.  Zemecke,  59  Neb.  697,  82  N.  W.  28,  sustaining  statutes  giv- 
ing persons  right  of  action  for  all  injuries  sustained  while  a  passenger, 
except  such  occasioned  by  own  negligence  or  yiolating  express  rule; 
Jones  V.  Union  County,  63  Or.  575,  42  L.  R.  A.  (N.  S.)  1035,  127  Pac. 
784,  holding  driver  of  traction  engine  failing  to  place  planks  under 
wheels  in  crossing  bridge  cannot  recover  for  injuries;  McCutchen  v. 
Atlantic  Coast  Line  R.  Co.,  81  S.  C.  74,  61  S.  E.  1109,  holding  law  im- 
posing penalty  on  railroads  'for  delay  in  delivering  freight  was  not  dis- 
criminatory because  not  applying  to  other  carriers;  State  v.  Texas  etc. 
Ry.  Co.,  106  Tex.  21, 164  S.  W.  1160,  upholding  act  requiring  railroad  to 
maintain  toilets  at  all  stations;  Lawrence  v.  Rutland  R.  Co.,  80  Vt.  385, 
13  Ann.  Gaa.  475, 15  L.  R.  A.  (N.  S.)  350,  67  Atl.  1095,  upholding  law  re- 
quiring mining  and  railroad  companies  to  pay  employees  once  a  week; 
Winchester  etc.  R.  Co.  v.  Commonwealth,  106  Va.  271,  55  S.  E.  694,  up- 
holding constitutionality  of  corporation  commission  of  State  of  Virginia ; 
State  V.  Haskell,  84  Vt.  438,  34  L.  R.  A.  (N.  8.)  286,-  79  Atl.  856,  up- 
holding law  prohibiting  sawmill  owners  from  depositing  refuse  in 
rivers;  First  Nat.  Bank  v.  William  R.  Trigg  Co.,  106  Va.  333,  56  S.  E. 
160,  upholding  law  giving  those  furnishing  goods  to  manufacturing  com- 
panies a  prior  lien;  State  v.  Fraternal  Knights,  35  Wash.  345,  77  Pac. 
503,  upholding  Laws  1901,  p.  362,  §  12,  requiring  subsequently  formed 
fraternal  insurance  societies  to  adopt  mortuaiy  assessment  rates  not 
lower  than  those  of  Fraternal  Congress  Mortality  Table;  Home  Ins.  Co. 
V.  New  York,  134  U.  S.  607,  33  L.  Ed.  1082,  10  Sup.  Ct.  597,  upholding 
tax  upon  right  of  foreign  corporations  to  do  business ;  Holden  v.  Hardy, 
169  U.  S.  385,  42  L.  Ed.  788,  18. Sup.  Ct.  385,  upholding  eight-hour  law 
operative  solely  on  miners;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  562,  48 
L.  Ed.  554,  19  Sup.  Ct.  283  (afiirming  136  Mo.  394,  58  Am.  St.  Rep.  648, 
35  L.  R.  A.  229,  38  S.  W.  87),  Phoenix  Ins.  Ce.  v.  Levy,  12  Tex.  Civ. 
App.  48,  33  S.  W.  993,  and  Dugger  v.  Mechanics  &  Traders'  Ins.  Co., 
95  Tenn.  251,  28  L.  R.  A.  798,  32  S.  W.  6,  all  upholding  laws  annulling 
limitation  of  loss  in  insurance  policies;  St.  Louis  etc  Ry.  Co.  v.  Paul, 
173  U.  S.  408,  48  L.  Ed.  748,  19  Sup.  Ct.  420  (affirming  64  Ark.  89,  62 
Am.  St.  Rep.  159,  87  L.  R.  A.  506,  40  S.  W,  707),  and  Leep  v.  St.  Louis 
etc.  Ry.  Co.,  58  Ark.  440,  41  Am.  St  Rep.  132,  28  L.  R.  A.  276,  25  S.  W. 
85,  both  upholding  act  making  employee's  wages  due  upon  his  discharge 
by  corporation;  Tullis  v.  Lake  Erie  etc.  R.  R.  Co.,  175  U.  S.  353,  44 
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If.  Ed.  195,  20  Sup.  Ct.  137,  upholding  Indiana  statute  regulating  rail- 
roads' liability  to  employees;  Pacific  Express  Co.  v.  Seibert,  44  Fed. 
317,  upholding  tax  on  State  receipts  of  express  company;  Gilchrist  v. 
Helena  etc.  R.  Co.,  58  Fed.  714,  upholding  law  preferring  lien  of  rail- 
road labor  judgment  to  prior  mortgage;  Youngblood  v.  Birmingham  etc. 
Sav.  Co.,  95  Ala.  526,  86  Am.  St  Bep.  249,  20  L.  &.  A.  61,  12  South. 
581,  upholding  law  forbidding  bankers  to  take  usurious  interest;  Mis- 
souri etc.  Ry.  Co.  v.  Merrill,  40  Kan.  409,  19  Pac.  795,  upholding  law 
making  fire  caused  by  railroad  prima  facie  evidence  of  negligence ;  State 
V.  American  Sugar  Refining  Co.,  51  La.  Ann.  566,  25  South.  449,  uphold- 
ing statute  exempting  sugar  producers  from  license ;  State  v.  Broadbelt, 
89  Md.  579,  73  Am.  St.  Rep.  205,  45  L.  R.  A.  486,  43  Atl.  773,  sanitary 
regulation  operative  only  upon  dairymen;  Broadfoot  v.  Fayetteville,  121 
N.  C.  422,  61  Am.  St.  Rep.  671,  39  L.  R.  A.  246,  28  S.  E.  516,  upholding 
law  fining  resident  owners  of  stray  stock  more  than  nonresidents ;  State 
V.  Wilson,  121  N.  C.  458,  4B1,  28  S.  E.  558,  559,  holding  suspension  by 
Governor  of  railroad  commissioner  "due  process  of  law";  State  v.  Call, 
121  N.  C.  647,  28  S.  E.  518,  upholding  medical  license  statute  exempting 
certain  classes;  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  339,  51  N.  W. 
393,  legislature  may  exact  percentage  of  earning  from  railroad  in  lieu 
of  taxes ;  Campbell  v.  Cook,  86  Tex.  634,  40  Am.  St.  Rep.  882,  26  S.  W. 
487,  upholding  law  defining  fellow-servants;  Union  etc.  Ins.  Co.  v. 
Chowning,  86  Tex.  657,  24  L.  R.  A.  505,  26  S.  W.  983,  and  Mutual  Life 
Ins.  Co.  V.  Blodgett,  8  Tex.  Civ.  App.  51,  27  S.  W.  288,  upholding  stat- 
ute allowing  attorney's  fees  and  damages  against  insurance  companies 
for  delay;  Waters-Pierce  Oil  Co,  v.  State,  19  Tex.  Civ.  App.  14,  44  S.  W. 
942,  upholding  law  prohibiting  certain  combinations  in  restraint  of 
trade;  Houston  etc.  R.  Co.  v.  Stuart  (Tex.  Civ.  App.),  48  S.  W.  804,  up- 
holding law  against  ex  parte  depositions  in  suits  in  which  corporations 
are  parties;  dissenting  opinion  in  McCully  v.  Chicago  etc.  Ry.  Co.,  212 
Mo.  53,  110  S.  W.  727,  majority  refusing  to  uphold  statute  requiring 
railroads  to  furnish  free  transportation  to  shippers  of  livestock. 

Distinguished  in  Geiger-Jones  Co.  v.  Turner,  230  Fed.  245,  refusing  to 
sustain  Ohio  "blue-sky  law,"  which  relieved  some  bond  dealers  from 
furnishing  information  as  to  securities;  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Westby,  178  Fed.  629,  47  L,  R.  A.  (N.  S.)  488,  102  C.  C.  A.  65,  refusing 
to  sustain  South  Dakota  Liability  Act  of  1907;  Seaboard  Air  Line  Co. 
V.  Simon,  56  P^la.  553,  16  Ann.  Gm.  1234,  20  L.  R.  A.  (N.  S.)  126,  47 
South.  1003,  holding  statute  making  common  carriers  liable  for  loss  of 
goods  in  transit  is  unconstitutional  when  applied  only  to  railroads ;  Bed- 
ford Quarries  Co.  v.  Bough,  168  Ind.  680,  14  L.  R.  A.  (N.  S.)  418,  80 
N.  E.  532,  holding  act  rendering  corporations  liable  for  injuries  to  ser- 
vants is  void  as  not  applying  to  individuals  and  partnerships;  Iowa  v. 
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Garbroski,  111  Iowa,  498,  82  N.  W.  959,  declaring  act  unconstitutional, 
requiring  peddlers  plying  vocation  outside  city  or  town  to  secure  license, 
expressly  exempting  persons  who  have  served  in  army  or  navy;  State 
y.  Montgomery,  94  Me.  206,  47  Atl.  169,  holding  act  unconstitutional, 
restricting  issuance  of  licenses  for  peddling  and  hawking  to  United 
States  citizens,  excluding  aliens ;  State  v.  Parker  Distilling  Co.,  236  Mo. 
299,  139  S.  W.  476,  refusing  to  sustain  liquor  tax  which  exempted 
domestic  liquors  from  its  provisions ;  Sams  v.  St.  Louis  etc.  Ry.  Co.,  174 
Mo.  73,  73  S.  W.  691,  refusing  to  include  street  railways  within  opera- 
tion of  Fellow-servant  Act  of  1897;  Ives  v.  South  Buffalo  Ry.  Co.,  201 
N.  Y.  290,  300,  302,  Ann.  GaA.  1912B,  156,  84  L.  R.  A.  (K.  S.)  162,  94 
N.  E.  438,  442,  443,  1  N.  C.  C.  A.  539,  541,  refusing  to  sustain  Employ- 
ers' Liability  Act  of  1910  of  State  of  New  York;  Ex  parte  Hollman,  79 
S.  C.  41,  14  Ann.  Gas.  1105,  21  L.  R.  A.  (N.  S.)  242,  60  S.  E.  31,  refus- 
ing to  uphold  law  providing  imprisonment  for  one  receiving  money  for 
future  labor  and  refusing  to  perform  sameT  Beaumont  Traction  Co.  v. 
State,  57  Tex.  Civ.  608,  122  S.  W.  617,  refusing  to  uphold  act  requiring 
railway  companies  to  furnish  screens  for  motormen ;  Gulf  etc.  Ry  Co.  v. 
Ellis,  165  U.  S.  155,  41  L.  Ed.  668,  17  Sup.  Ct.  256,  classification  must 
not  be  unreasonable  and  arbitrary;  Lavallee  v.  St.  Paul  etc.  Ry.  Co.,  40 
Minn.  251,  41  N.  W.  974,  limiting  liability  law  to  employees  exposed  to 
dangers  of  operating  railroad ;  dissenting  opinion  in  Corrigan  v.  Eiuisas 
City,  211  Mo.  653,  111  S.  W.  126,  majority  upholding  special  assessment 
levied  by.  Kansas  City  for  park  purposes. 

Fourteenth  Amendment  considered  with  relation  to  special  privileges, 
burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  873,  883,  884. 

Constitutional   equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  583,  585. 

Oorporations  are  persons  under  Fourteenth  Amendment. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  154,  41  L.  Ed.  668, 
17  Sup.  Ct.  256,  Opinion  of  the  Justices,  66  N.  H.  630,  33  Atl.  1077,  and 
Dugger  V.  Mechanics  &  Traders '  Ins.  Co.,  95  Tenn.  250,  28  L.  R.  A.  798, 
32  S.  W.  6,  all  reaffirming  rule ;  Johnson  v.  Goodyear  Min.  Co.,  137  Cal. 
8,  78  Am.  St.  Rep.  21,  59  Pac.  305,  declaring  act  unconstitutional  reg- 
ulating corporation's  contracts  with  employees  respecting  wages  and 
establishing  liens  therefor;  dissenting  opinion  in  Hale  v.  Henkel,  201 
U.  S.  84,  50  L.  Ed.  669,  26  Sup.  Ct.  370,  majority  determining  r^ht  of 
corporation  charged  with  violation  of  anti-trust  law  to  immunity  from 
such  unlawful  search  as  compulsory  production  before  grand  juiy  of  all 
papers  and  contracts. 

Distinguished  in  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  391,  58  Am.  St 
Rep.  641,  35  L.  R.  A.  228,  38  S.  W.  86,  States  may  prescribe  conditions 
on  foreign  corporation's  right  to  do  business. 
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Protection    of    corporations    from    special    and    hostile    legislation. 
Note,  62  Am.  St.  Rep.  168,  169. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Bep.  291.* 

Word  **  person '*  as  including  private  corporation.    Note,  20  Ann* 
Oas.  739. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
831,  339,  344. 

Regulation  of  bazardous  lyusUiees  of  railroads  is  not  objectloiiable  be- 
cause inapplicable  to  other  corporations. 

Approved  in  Terre  Haute  etc.  Ry.  Co.  v.  SalmQU,  161  Ind.  133,  67 
N.  E.  918,  upholding  requiring  railroads  to  fence  tracks  and  authorizing 
adjoining  land  owner  to  do  so  after  thirty  days'  notice,  and  to  collect 
expenses  and  attorney's  fees;  Callahan  v.  Missouri  etc.  Ry.  Co.,  170 
Mo.  486,  94  Am.  St.  Rep.  753,  71  S.  W.  211,  sustaining,  under  Fellow- 
servant  Act,  action  by  railroad  employee  to  recover  for  injuries  caused 
by  negligence  of  coemployee;  Orr  v.  Southern  Bell  Tel.  Co.,  132  N.  C. 
694,  44  S.  E.  403,  holding  telegraph  company  liable  for  injuries  to  em- 
ployee, sufficient  tools  hot  furnished;  Baltimore  v.  Kreager,  61  Ohio  St. 
338,  56  N.  E.  208,  upholding  statutes  imposing  upon  railroad  companies 
an  absolute  liability  for  loss  or  damage  by  fire  originating  upon  land 
caused  by  operating  road;  Simmons  v.  Western  Union  Tel.  Co.,  63  S.  C. 
430, '432,  433,  41  S.  E.  522,  sustaining  statutes  making  telegraph  com- 
panies liable  for  damages  for  mental  anguish,  although  not  applicable 
to  telephone  companies;  Julien  v.  Model  Bldg.,  Loan  etc.  Assn.,  116  Wis 
85,  86,  92  N.  W.  563,  sustaining  statutes  giving  to  building  and  loan 
association  mortgages  priority  over  liens  upon  mortgaged  premises  filed 
subsequent  to  recording  of  mortgage;  Pittsburgh  etc.  R.  Co.  v.  Mont- 
gomery, 152  Ind.  9,  71  Am.  St.  Rep.  308,  49  N.  E.  585,  and  Akeson  v. 
Chicago  etc.  Ry.  Co.,  106  Iowa,  57,  75  N.  W.  677,  upholding  laws  making 
railroad  liable  for  fellow-servant's  negligence;  Waters-Pierce  Oil  Co.  v. 
State,  19  Tex.  Civ.  App.  15,  44  S.  W.  943,  upholding  law  prohibiting 
certain  combinations  in  restraint  of  trade;  dissenting  opinion  in  State 
V.  Loomis,  115  Mo.  323,  21  L.  R.  A.  806,  22  S.  W.  354,  majority  annul- 
ling law  forbidding  manufacturers  to  pay  employees  in  checks  not  re- 
deemable in  cash;  dissenting  opinion  in  Sams  v.  St.  Louis  etc.  Ry.  Co., 
%174  Mo.  94,  73  S.  W.  698,  court  excluding  from  operation  of  Tellow- 
aervant  Act  of  1897  street  railways. 

Constitutionality  of  statutes  requiring  railroads  to  construct  fences 
and  cattle-guards.    Note,  3  Ann.  Oaa.  183. 

Validity  of  statute  permitting  recovery  from  telegraph  company  of 
damages  for  mental  anguish.    Note,  Ann.  Oas.  19130,  866. 
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Constitutionality    of    statutes    permitting    recovery    for    mental 
anguish  in  tel^raph  cases.    Note^  49  L.  R.  A.  (N.  8.)  839. 

127  XT.  a  210-212,  32  I..  Ed.  109,  8  Sup.  Ct.  1176,  MTNinBAPOUB  ETC. 
BY.  CO.  T.  HEBBICK. 

Iowa  act  maJdng  railroad  liable  for  negligence  of  f ellow-«er7iuit  Is 
▼alid. 

Approved  in  Missouri  Pac.  Ry.  Co.  v.  Castle,  224  U.  S.  644,  56  L.  Ed. 
878,  32  Sup.  Ct.  606,  holding  railroad  is  not  deprived  of  property  with- 
out due  process  of  law  by  statute  providing  that  contributory  negli- 
gence of  employee  shall  not  be  bar  to  his  recovery;  Missouri  etc.  Ry. 
Co.  V.  Bailey,  220  U.  S.  608,  55  L.  Ed.  607,  31  Sup.  Ct.  725,  applying 
rule  under  Texas  statute;  Lawson  v.  Halifax-Tonopah  Min.  Co.,  36  Nev. 
604,  136  Pac.  615,  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  362,  83 
L.  R.  A.  (N.  S.)  706,  108  N.  W.  906,  and  Chicago  etc.  R.  R.  Co.  v.  Mc- 
Guire, 219  U.  S.  664,  674,  55  L.  Ed.  337,  341,  31  Sup.  Ct.  259,  all  holding 
acceptance  of  benefits  under  contract  of  membership  in  relief  fund  does 
not  bar  suit  against  railroad ;  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Zemecke, 
183  U.  S.  687,  46  L.  Ed.  341,  22  Sup.  Ct.  231,  upholding  statute  making 
railroad  liable  for  all  damages  inflicted  upon  passengers  excepting  cer- 
tain causes ;  Clark  v.  Kansas  City,  176  U.  S.  119,  44  L.  Ed.  397,  20  Sup. 
Ct.  286,  upholding  statute  authorizing  cities  to  take  described  tracts 
within  city  limits,  excluding  agricultural  lands  not  owned  by  railroads; 
Zikas  V.  Oregon  R.  &  Nav.  Co.,  179  Fed.  905,  holding  railroad  section 
foreman  and  members  of  crew  working  under  him  are  fellow-servants; 
Missouri  Pac.  Ry.  Co.  v.  Castle,  172  Fed.  843,  97  C.  C.  A.  124,  upholding 
constitutionality  of  act  providing  that  questions  of  contributory  negli- 
gence shall  be  for  jury;  Watson  v.  St.  Louis  T.  M.  &  S.  Ry.  Co.,  169 
Fed.  947,  and  Kelley  v.  Great  Northern  Ry.  Co.,  162  Fed.  216,  both  up- 
holding Federal  Liability  Act  of  Congress  of  1906;  Toy  v.  Western 
Union  Tel.  Co.,  166  Fed.  377,  upholding  law  of  Kansas  providing  that 
telegraph  companies  shall  be  liable  for  mental  anguish  resulting  from 
negligence  in  delivering  messages;  Kane  v.  Erie  R.  Co.,  133  Fed.  686, 
68  L.  R.  A.  788,  67  C.  C.  A.  663,  upholding  Ohio  railroad  fellow-servant 
law  of  1890 ;  Board  of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind. 
88,  89  N.  E.  695,  holding  act  allowing  banks  to  deduct  deposits  for  pur- 
poses of  taxation  was  not  unconstitutional;  Wabash  R.  Co.  ▼.  Hassett, 
170  Ind.  381,  83  N.  E.  709,  holding  suit  may  be  instituted  in  Indiana 
for  action  occurring  in  another  State,  providing  statutes  of  other  State 
allow  same;  Pittsburgh  etc.  Ry.  Co.  v.  lightheiser,  168  Ind.  463,  78 
N.  E.  1041,  upholding  Employers'  Liability  Act  of  State  of  Indiana; 
Natchez  etc.  R.  Co.  v.  Crawford,  99  Miss.  717,  55  South.  599,  upholding 
act   providing  that   contributory   negligence   shall   diminish   damages; 
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Matheson  v.  Minneapolis  St.  Ry.  Co.,  126  Minn.  290,  148  N.  W.  73, 
holding  excluding  domestic  servants  and  farm  laborers  from  Employers' 
Liability  Act  does  not  render  it  discriminatory;  Shohoney  v.  Qnincy  etc 
R.  Co.,  231  Mo.  156,  Ann.  Oaa.  1912A,  1148,  132  S.  W.  1067,  refusing  to 
sustain  contract  of  servant  agreeing  to  relieve  employer  of  liability  for 
injuries;  Callahan  v.  St.  Louis  etc.  Ry.  Co.,  170  Mo.  492,  493,  94  Am« 
St  Rep.  769,  71  S.  W.  214,  sustaining  action  under  "Fellow-servant 
Act"  brought  by  employee  against  railroad  for  injuries  caused  by  negli- 
gence of  coemployee;  Powell  v.  Sherwood,  162  Mo.  620,  63  S.  W.  489, 
sustaining  act  defining  liabilities  of  railroad  corporations  in  relation  to 
damages  sustained  by  employees;  Andrus  v.  Fidelity  Mut.  life  Ins. 
Assn.,  168  Mo.  163,  67  S.  W.  585,  upholdii^  act,  permitting  practice  of 
proving  waiver  without  specially  pleading  same,  applicable  only  to  in- 
surance companies;  Lewis  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  214,  92 
Pac.  471,  upholding  act  of  Montana  of  1903  making  railway  corpora- 
tions lial^le  for  injuries  to  employees;  Sexton  v.  Newark  District  Tel. 
Co.,  84  N.  J.  L.  92,  86  Atl.  454,  3  N.  C.  C.  A.  576,  upholding  Employers' 
Liability  Act  of  State  of  New  Jersey;  Orr  v.  Southern  Bell  Tel.  Co.,  132 
N.  C.  695,  44  S.  E.  403,  holding  telegraph  company  liable,  failing  to 
furnish  injured  employee  with  proper  tools  for  taking  down  tel^raph 
pole;  Coley  v.  North  Carolina  R.  R.  Co.,  129  N.  C.  410,  40  S.  E.  196, 
sustaining  Fellow-servant  Act,  making  railroads  liable  for  injuries  to 
employees  through  n^ligence;  Bloomfield  v.  State,  86  Ohio  St.  265, 
Ann.  Gas.  1913D,  629,  41  L.  E.  A.  (N.  8.)  726,  99  N.  E.  311,  upholding 
law  providing  for  answering  of  certain  questions  as  prerequisite  to  issu- 
ance of  liquor  license;  State  v.  Clausen,  65  Wash.  183,  37  L.  R.  A. 
(N.  S.)  466,  117  Pac.  1109,  3  N.  C.  C.  A.  617,  upholding  industrial  in- 
surance law  of  State  of  Washington;  Kiley  v.  Chicago  etc.  Ry.  Co.,  138 
Wis.  223,  225,  119  N.  W.  313,  314,  upholding  Laws  1907,  p.  495,  c.  254, 
of  State  of  Wisconsin  providing  liability  of  railroads;  Pittsburgh  etc. 
R.  Co.  v.  Montgomery,  152  Ind.  11,  71  Am.  St.  Rep.  309,  49  N.  E.  586, 
and  Hancock  v.  Norfolk  etc.  Ry.  Co.,  124  N.  C.  227,  32  S.  E.  680,  follow- 
ing tule ;  Magoun  v.  Illinois  Trust  etc.  Bank,  170  XT.  S.  294,  42  L.  Ed. 
1043,  18  Sup.  Ct.  598,  upholding  classified  taxation  of  Illinois  inherit- 
ance tax;  TuUis  v.  Lake  Erie  etc.  R.  R.  Co.,  175  XT.  S.  351,  352,  44  L.  Ed. 
194,  20  Sup.  Ct.  137,  upholding  Indiana  statute  regulating  railroad's 
liability  to  employees ;  Boardf oot  v.  Fayetteville,  121  N.  C.  422,  61  Am. 
St.  R^.  671,  39  If.  R.  A.  246,  28  S.  E.  516,  upholding  law  imposing 
grater  fine  on  resident  than  nonresident  owners  of  stray  stock;  State 
▼.  Wilson,  121  N.  C.  458,  28  S.  E.  558,  holding  suspension  by  Governor 
of  railroad  commissioner  due  process  of  law;  Gulf  etc.  Ry.  Co.  v.  Ellis, 
165  U.  S.  154,  41  L.  Ed.  668,  17  Sup.  Ct.  256,  corporations  are  persons 
within  Fourteenth  Amendment;  dissenting  opinion  in  Sams  ▼.  St.  Louis 
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etc.  Ry.  Co.,  174  Mo.  94,  72  S.  W.  698,  court  holding  Fellow-servant  Act, 
making  railroad  liable  for  injuries  received  by  employees  through  negli- 
gence of  coemployees,  not  applicable  to  street  railway. 

Distinguished  in  Howard  v.  Illinois  Central  R.  Co.,  148  Fed.  1000, 
holding  void  Federal  Employers'  Liability  Act  of  1906;  Bedford  Quar- 
ries Co.  V.  Bough,  168  Ind.  682,  14  L.  R.  A.  (N.  S.)  418,  80  N.  E.  532, 
holding  act  making  corporations  liable  for  injuries  to  employees  was 
unconstitutional  as  not  applying  to  partnerships  and  individuals;  Bal- 
lard V.  Mississippi  Cotton  Oil  Co.,  81  Miss.  572,  95  Am.  St.  Rep.  491, 
62  L.  R.  A.  407,  34  South.  554,  holding  act  declaring  railroad  corpora- 
tions liable  for  injuries  to  employees,  caused  by  coemployee's  n^li- 
gence,  knowledge  of  defective  appliances  no  defense,  unconstitutional; 
Dillon  V.  Great  Northern  Ry.  Co.,  38  Mont.  501,  100  Pac.  965,  holding 
right  of  action  existing  in  favor  of  injured  railway  employee  did  not 
survive  his  death;  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  290,  Ann. 
Oas.  1912B,  156,  34  L.  R.  A.  (N.  S.)  162,  94  N.  E.  438,  1  N.  C.  C.  A. 
532,  refusing  to  uphold  Employers'  Liability  Act  of  State  of  New  York; 
dissenting  opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  538, 
52  L.  Ed.  825,  28  Sup.  Ct.  141,  majority  holding  Federal  Liability  Act 
void  as  regards  intrastate  commerce;  dissenting  opinion  in  McGuire  v. 
Chicago  etc.  R.  Co.,  131  Iowa,  381,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W. 
917,  majority  holding  acceptance  of  benefits  under  contract  of  member- 
ship in  relief  fund  does  not  bar  suit  against  railroad ;  disseiiting  opinion 
in  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis.  247,  249,  119  N.  W.  322,  ma- 
jority upholding  Laws  1907,  p.  495,  of  State  of  Wisconsin  providing 
liability  of  railroads. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  873,  884. 

Conflict  of  laws  as  to  fellow-servant  doctrine.    Note,  7  Ann.  Oas. 
257. 

Constitutionality    of    statute    abrogating   fellow-servant    doctrine. 
Note,  10  Ann.  Oas.  1118,  1114. 

Employees  within   meaning  of  statute   abrogating  fellow-servant 
doctrine  as  to  employees  of  railroads.    Note,  11  Ann.  Oas.  925. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  683,  585. 

Validity    of    statute    abrogating    fellow-servant    rule.    Note,    12 

L.  R.  A.  (N.  S.)  1042. 
Assumption  of  risks  by  employee.    Note,  19  E.  R.  0.  164. 

Miscellaneous.  Cited  in  Ex  parte  Martinez,  66  Tex.  Cr.  69,  145  S.  W. 
994,  holding  Mexican  convicted  of  murder  had  received  a  fair  trial. 
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Interest  cannot  be  recovered  on  bail  bond. 

Approved  in  People  v.  Parisi,  217  N.  Y.  31,  Ann*  Oas.  19160,  111,  111 
N.  E.  255,  refusing  to  allow  interest  on  forfeited  recognizance ;  Pennsyl- 
vania Co.  for  Insurance  v.  Swain,  189  Pa.  St.  634,  42  Atl.  298,  bond  of 
defaulting  insane  committee  bears  interest  from  demand. 

Distinguished  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236 
U.  S.  530,  69  L.  Ed.  705,  35  Sup.  Ct.  298,  allowing  recovery  of  interest 
on  bond  of  defaulting  public  contractor. 

Allowance  of  interest  on  forfeited  bail  bond.    Note,  Ann.   Oa8. 
19160,  114. 

Penalty  as  limit  of  liability  on  statutory  bond.    Note,  65  L.  R.  A. 
891. 

Miscellaneous.  Cited  in  Anderson  v.  Ritterbusch,  22  Okl.  773,  98  Pac. 
1007,  upholding  act  of  Oklahoma  idlowing  discovery^  of  property  for 
purpose  of  taxation;  Northern  etc.  Trust  v.  Sears,  30  Or.  402,  86 
L.  R.  A.  195,  41  Pac.  935,  without  special  application. 

127  U.  S.  213-216,  82  Lb  Ed.  147,  8  Sap.  Ot  1176,  JONES  ▼.  O&AIG. 

Order  npon  demnrrer  stating  conditions  on  wblch  bill  wUl  be  dismissed 
Is  not  final. 

Approved  in  Stratton  v.  Dewey,  79  Ted.  34,  24  C.  C.  A.  435,  follow- 
ing rule;  City  of  Paducah  v.  East  Tennessee  Tel.  Co.,  229  U.  S.  480,  57 
L.  Ed.  1288,  33  Sup.  Ct.  816,  holding  decree  enjoining  city  from  inter- 
fering with  telephone  franchise  until  ordinance  carrying  out  proposed 
agreement  is  passed  is  not  final  appealable  order ;  Lide  v.  Park,  132  Ala. 
223,  31  South.  360,  holding  where  decree  sustained  demurrers  with 
thirty  days  to  amend  on  bill  dismissed,  subsequent  order  necessary  to 
effectuate  dismissal;  Bateman  v.  Gitts,  17  N.  M.  624,  Ann.  Oas.  1915B, 
1192,  133  Pac.  970,  holding  decree  giving  party  first  lien  on  bank  stock 
under  certain  conditions  to  be  performed  is  not  final  order;  State  v. 
Superior  Court,  73  Wash.  512,  131  Pac.  1138,  holding  order  dismissing 
disbarment  proceeding  unless  party  bring  action  against  defendant 
within  thirty  days  was  not  final  order. 

127  IT.  S.  216-234,  82  L.  Ed.  125,  8  Sup.  Ot.  1053,  DE  SAXTSSUBE  ▼.  GAIL- 
I.ABD.  , 

Wbo  may  sne  under  State  statute,  and  when,  are  questions  not  review- 
able in  Supreme  Oourt. 

Approved  in  McPherson  v.  Blacker,  146  XT.  S.  23,  36  L.  Ed.  873,  13 
Sap.  Ct.  6,  declining  to  review  State  decision  as  to  proper  remedy  in 
assailing  invalid  law;  Seneca  Nation  v.  Christy,  162  XT.  S.  289,  40 *L.  Ed. 
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972,  16  Sup.  Ct.  830,  construction  of  New  York  statute  permitting 
Seneca  Indians  to  sue  is  for  State  court. 

Supreme  Court  cannot  reylew  State  decision  1>ased  on  gronnd  inde- 
pendent of  Federal  question. 

Approved  in  Hale  v.  Akers,  132  U.  S.  665,  33  L.  Ed.  446,  10  Sup.  Ct. 
175,  Hopkins  v.  McLure,  133  U.  S.  386,  88  L.  Ed.  663,  10  Sup.  Ct.  409, 
Henderson  Bridge  Co.  v.  Henderson,  141  U.  S.  688,  35  L.  Ed.  904,  12 
Sup.  Ct.  118,  Delaware  etc.  Nav.  Co.  v.  Reybold,  142  U.  S.  643,  36  L.  Ed. 
1144,  12  Sup.  Ct.  292,  and  Eustis  v.  BoUes,  150  U.  S.  370,  37  L.  Ed.  1113, 
14  Sup.  Ct.  134,  all  following  rule. 

Federal  question  must  bave  1>een  necessarily  raised  and  actually  de- 
cided by  State  court. 

Approved  in  San  Francisco  v.  Itsell,  133  U.  S.  66,  33  L.  Ed.  571,  10 
Sup.  Ct.  242,  Blout  V.  Walker,  134  U.  S.  614,  83  L.  Ed.  1038,  10  Sup.  Ct. 
608,  Johnson  v.  Risk,  137  U.  S,  307,  34  L.  Ed.  686,  11  Sup.  Ct.  113,  Cook 
County  v.  Calumet  etc.  Canal  Co.,  138  U.  S.  651,  34  L.  Ed.  1115,  11  Sup. 
Ct.  440,  Walter  A.  Wood  Co.  v.  Skinner,  139  U.  S.  295,  35  L.  Ed.  194, 
11  Sup.  Ct.  529,  and  Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.  232,  41 
h.  Ed.  983,  17  Sup.  Ct.  583,  all  following  rule;  Adams  v.  Russell,  229 
U.  S.  360,  57  L.  Ed.  1227,  33  Sup.  Ct.  846,  refusing  to  review  decision  of 
State  court  denying  habeas  corpus  to  convict  whose  parole  had  been 
annulled;  Southern  Pacific  Co.  v.  Schuyler,  227  U.  S.  610,  43  L.  B.  A. 
(N.  S.)  901,  57  ii.  Ed.  69,  33  Sup.  Ct.  277,  holding  Federal  Supreme 
Court  will  examine  conclusion  of  State  court  that  injured  mail  carrier 
was  riding  on  train  gratuitously ;  Western  Union  Tel.  Co.  v.  Wilson,  213 
U.  S.  53,  53  L.  Ed.  694,  29  Sup.  Ct.  403,  holding  refusal  of  State  court 
to  allow  plea  setting  up  Federal  question  is  not  such  question  as  to  con- 
fer appellate  jurisdiction  on  Federal  Supreme  Court;  Mathew  v. 
Wabash  Ry.  Co.,  115  Mo.  App.  481,  81  S.  W.  648,  where  in  action  for 
injuries  to  pasl^enger,  railroad  alleged  train  engaged  in  interstate  com- 
merce and  equipped  with  automatic  couplers  as  required  by  commerce 
commission  and  equipment  increased  hazard,  judgment  against  defend- 
ant reviewable  by  Federal  Supreme  Court. 

Distinguished  in  McPherson  v.  Blacker,  146  U.  S.  23,  36  L.  Ed.  873, 
13  Sup.  Ct.  6,  under  facts. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
43,  56. 

Miscellaneous.  Cited  in  Armour  ▼.  Roberts,  151  Fed.  853,  holding 
action  against  commissioner  of  internal  revenue  to  recover  tax  wrongfully 
collected  does  not  abate  at  his  death. 
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127  XT.  8.  2S&-246,  32  Lb  Ed.  112,  8  Sap.  Ot.  1217,  POBTEB  T.  WHITE. 
Power  of  attorney  to  recover  claim  gives  no  equitable  lien  on  fnnd. 

Approved  in  Woods  v.  Dickinson,  7  Mackey  (D.  C),  307,  refusing  to 
decree  lien  in  favor  of  attorney  on  amount  recovered  in  Court  of 
Claims. 

Miscellaneous.  Cited  in  Bayard  v.  White,  127  U.  S.  247,  32  L.  Ed. 
117,  8  Sup.  Ct.  1224,  in  statement  of  facts ;  Lamon  v.  McKee,  7  Mackey 
(D.  C),  462,  holding  equity  had  no  jurisdiction  to  direct  defendant  to 
bring  money  into  court  where  bill  did  not  allege  equitable  matters. 

127  XT.  S.  246-260,  32  L.  Ed.  116,  8  Sup.  Ot.  1223,  BAYABD  v.  WHITE. 

Mandamus  lies  to  compel  performance  of  clear  duty  where  petitioner 
has  no  other  legal  remedy. 

Approved  in  Prima  v.  Board  of  Supervisors,  16  Ariz.  266,  143  Pac. 
569,  holding  courts  could  not  mandamus  election  board  to  map  out  cer- 
tain precinct ;  Regents  of  Agricultural  College  v.  Vaughn,  12  N.  M.  343, 
78  Pac.  63,  denying  mandamus  to  compel  treasurer  to  transfer  to  pro- 
visional indebtedness  fund  other  moneys  than  those  designated  in  act 
creating  fund;  City  of  Guthrie  v.  Stewart,  46  Okl.  606,  146  Pac.  685, 
refusing  to  mandamus  county  treasurer  to  turn  over  money  collected  as 
delinquent  taxes;  Territory  v.  Crum,  13  Okl.  11,  73  Pac.  297,  dismissing 
mandamus  where  answer  and  return  show  disputed  question  of  fact; 
,  State  V.  Washington  Irr.  Co.,  41  Wash.  286,  111  Am.  St.  Rep.  1021,  83 
'Pac.  310,  mandamus  does  not  lie  against  irrigation  company  to  compel 
it  to  comply  with  contract  to  furnish  water;  State  v.  Mayor,  45  La.  Ann. 
278,  12  South.  356,  duty  must  be  absolute. 

Mandamus  wHl  not  lie  to  compel  Secretary  of  State  to  pay  claim  dls- 
pnted  between  other  parties. 

Approved  in  Ex  parte  American  Steel  Barrel  Co.,  230  U.  S.  45,  57 
L.  Ed.  1884,  33  Sup.  Ct.  1007,  holding  mandamus  will  not  lie  to  review 
action  of  Federal  circuit  judge  in  designating  judge  to  sit  in  bankruptcy 
proceeding  in  place  of  judge  withdrawing  on  account  of  prejudice. 

127  XT.  a  251-261,  32  L.  Ed.  159,  8  Sup.  Ct.  1156,  ANOABICA  ▼.  BAYABD. 

United  States  Is  not  liable  for  interest  on  claims  against  it,  in  absence 
of  statate. 

Approved  in  Trigg  Co.  v.  Bucyrus  Co.,  104  Va.  88,  51  S.  E.  177,  re- 
affirming rule;  Pennell  v.  United  States,  162  Fed.  78,  refusing  to  allow 
interest  on  damage  for  sinking  of  steamer  by  United  States  gunboat; 
Watts  V.  United  States,  129  Fed.  226,  228,  admiralty  court  in  suit 
against  United  States  under  special  act  for  damages  for  collision  by 
naval  vessel  cannot  allow  interest  where  act  silent;  Jobe  v.  Urquhart, 
102  Ark.  478.  Ann.  Ou.  1914A,  351,  143  S.  W.  125,  holding  State  not 
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accountable  for  interest  on  purchase  price  of  convict  farm;  Tjjnited 
States  V.  North  Carolina,  136  U.  S.  216,  34  L.  Ed.  338,  10  Sup.  Ct.  922, 
denying  appellee's  liability  for  interest  on  unpaid  bonds  after  maturity; 
Commissioners  of  Sinking  Fund  v.  Buckner,  48  Fed.  538,  542,  refusing 
interest  on  internal  revenue  taxes  paid  withqut  protest;  Baxter  v. 
United  States,  51  Fed.  675,  2  C.  C.  A.  411,  on  claim  of  district  attorney 
allowed  by  Treasury  Department ;  Walton  v.  United  States,  61  Fed.  487, 
interest  provision  of  act  of  1887  does  not  apply  to  damages  for  collision 
with  government  pier;  Bunton  v.  United  States,  62  Fed.  172,  on  judg- 
ment for  tort, against  United  States;  United  States  v.  Barber,  74  Fed. 
484,  485,  20  C.  C.  A.  616,  act  of  1887,  providing  for  suits  against  United 
States,  does  not  modify  Rev.  Stats.,  §§  1090,  1091;  Hawkins  v.  Mitchell, 
34  Fla.  421,  16  South.  316,  and  Carr  v.  State,  127  Ind.  218,  22  Am.  St 
Rep.  636,  11  If.  R.  A.  375,  26  N.  E.  783,  only  contract  under  statute 
binds  State  to  pay  interest;  Seton  v.  Hoyt,  34  Or.  272,  75  Am.  St.  Rep. 
643,  43  L.  R.  A.  635,  55  Pac.  968,  general  provision  for  interest  does  not 
bind  county. 

Distinguished  in  Klock  Produce  Co.  v.  Hartson,  212  Fed.  758,  Treat  v. 
Farmers'  Loan  etc.  Co.,  185  Fed.  763, 108  C.  C.  A.  98,  and  Conant  v.  Kin- 
ney, 162  Fed.  582,  all  holding  interest  is  recoverable  in  suit  against  col- 
lection of  internal  revenue  for  taxes  wrongfully  collected;  National 
Home  etc.  v.  Parrish,  194  Fed.  941, 114  C.  C.  A.  576,  and  National  Home 
V.  Parrish,  229  U.^S.  496,  57  L.  Ed.  1299,  33  Sup.  Ct.  944,  both  holding 
incorporated  institution  for  disabled  soldiers  is  not  entitled  to  exemp- 
tion; United  States  v.  New  York,  160  U.  S.  619,  40  L.  Ed.  558,  16  Sup. 
Ct.  410,  including  interest  paid  canal  commissioners  for  United  States 
in  expenses  authorized  by  Congress ;  United  States  v.  Sargent,  162  Fed. 
83,  89  C.  C.  A.  81,  allowing  interest  on  damages  assessed  on  land  in  con- 
demnation proceedings. 

Claim  against  Secretary  of  State  for  money  awarded  mider  treaty  is 
against  government. 

Approved  in  United  States  v.  North  Carolina,  136  U.  S.  217,  34  L.  Ed. 
339,  10  Sup.  Ct.  923,  denying  appellee's  liability  for  interest  on  unpaid 
bonds  after  maturity;  United  States  v.  Blaine,  139  U.  S.  324,  35  L.  Ed. 
189,  11  Sup.  Ct.  613,  declining  to  compel  payment  of  certain  awards  of 
Mexican  claims  commission;  Kieckhoefer  v.  United  States,  19  App. 
D.  C.  411,  holding  money  received  by  State  department  from  foreign 
governments  is  public  money,  the  embezzlement  of  which  is  public 
offense. 

What  are  appropriations.    Note,  22  Am.  St.  Rep.  648. 

Miscellaneous.  Cited  in  Bosworth  v.  Shuck,  118  Ky.  462,  81  S.  W. 
241,  mandamus  does  not  lie  to  compel  treasurer  to  pay  warrant  where 
fund  for  its  payment  has  been  exhausted. 
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127  U.  a  261-266,  32  Lb  Ed.  148,  8  Sup.  Ot.  1162,  COBNUU.  ▼.  WEIDKBR. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  E.  0.  794. 

127  XT.  a  265-300,  32  !«.  Ed.  239,  8  Snp.  Ot  1370,  WISCONSIN  v.  PELICAN 
INS.  CO. 

Supreme  Court  has  original  Jurisdiction  of  suits  by  State  against  an- 
otber  State  or  citizens. 

Approved  in  Kansas  v.  Colorado,  206  U.  S.  83,  51  L.  Ed.  969,  27  Sup. 
Ct.  655,  holding  Supreme  Court  had  jurisdiction  of  dispute  between 
Kansas  and  Colorado  over  waters  of  Arkansas  River;  Minnesota  v. 
Hitchcock,  186  U.  S.  385,  46  L.  Ed.  962,  22  Sup.  Ct.  655,  entertaining 
jurisdiction  of  suit  by  Minnesota  to  enjoin  Secretary  of  Interior  and 
land  office  commissioner  from  selling  lands  known  as  Red  Lake  reserva- 
tion ;  United  States  v.  Texas,  143  U.  S.  640,  644,  36  L.  Ed.  291,  293,  12 
Sup.  Ct.  492,  493,  assuming  jurisdiction  of  suit  between  Uni^d  States 
and  State  to  determine  territory's  boundary;  United  States  v.  Shap- 
leigh,  54  Fed.  130,  4  C.  C.  A.  237,  arguendo. 

Distinguished  in  Oregon  v.  Hitchcock,  202  U.  S.  68,  50  L.  Ed.  938,  26 
Sup.  Ct.  568,  denying  jurisdiction  of  suit  by  State  against  Secretary  of 
Interior  and  land  office  commissioner  to  restrain  allotment  in  severalty 
of.  lands  within  Indian  reservation;  Louisiana  v.  Texas,  176  U.  S.  18, 
44  L.  Ed.  354,  20  Sup.  Ct.  257,  dismissing  bill  by  Louisiana  against 
Texas  to  restrain  Texas  health  officers  from  maintaining  quarantine 
over  infectious  diseases;  Hans  v.  Louisiana,  134  U.  S.  15,  33  L.  Ed.  847, 
10  Sup.  Ct.  507,  State  cannot,  without  consent,  be  sued  by  its  own 
citizen. 

Corporation  is  citizen  of  creating  State  for  Jurisdictional  purposes. 
Distinguished  in  Gull  etc.  Lumber  Co.  v.  School  Dist.,  1  N.  D.  409,  48 
N.  W.  340,  declining  to  allow  removal  after  appeal  decided  and  rehear- 
ing  granted. 

Supreme  court  will  not  enforce  ol>ligation8  l>etween   States  w&lclL 
sovereign  nations  would  not  enforce  judicially. 

Approved  in  Louisiana  v.  Texas,  176  U.  S.  15,  44  L.  Ed.  363,  20  Sup. 
Ct.  257,  dismissing  bill  by  Louisiana  against  Texas  to  enjoin  Texas  health 
officers  from  maintaining  quarantine  against  infectious  diseases ;  Iowa  v. 
Chicago  etc.  R.  Co.,  37  Fed.  502,  3  L.  E.  A.  558,  removability  is  deter- 
mined by  nature,  not  form  of  suit ;  Huntington  v.  Attrill,  146  U.  S.  685, 
36  L.  Ed.  1134,  13  Sup.  Ct.  234,  arguendo. 

Cllminal  laws  of  a  country  cannot  operate  extraterritoxially. 
Approved  in  City  of  Montgomery  v.  Postal  Tel.-Cable  Co.,  218  Fed. 
476,  holding  suit  by  city  of  Montgomery  to  restrain  tel^raph  company 
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from  operating  office  on  account  of  failure  to  pay  license  was  criminal 
in  nature  and  not  removable;  United  States  v.  Theurer,  213  Fed.  967, 
130  C.  C.  A.  370,  holding  action  to  recover  penalty  for  violation  of  liquor 
laws  does  not  survive  death  of  party;  Atchison,  T.  &  S.  P.  Ry.  Co.  v. 
United  States,  172  Fed.  196,  27  L.  R.  A.  (N.  S.)  756,  96  C.  C.  A.  646, 
holding  action  for  violation  of  Safety  Appliance  Act  is  criminal  in 
nature  and  court  cannot  direct  verdict ;  In  re  Beachy  &  Co.,  170  Fed.  829, 
holding  action  to  enforce  liability  of  directors  of  corporation  for  acting 
without  authority  is  penal;  United  States  v.  Pomeroy,  152  Fed.  282, 
holding  judgment  of  fine  for  violation  of  Interstate  Commerce  Act  abates 
with  death  of  accused;  Queenan  v.  Territory,  11  Okl.  279,  71  Pac.  223, 
61  L.  R.  A.  324,  one  convicted  of  felony  in  other  State  is  not  disqualified 
as  juror;  Arkansas  v.  Bowen,  3  App.  D.  C.  543,  refusing  to  give  extra- 
territorial force  to  statute  providing  liability  of  sureties  on  bond  of  tax' 
collector;  Gulledge  Bros.  Lumber  Co.  v.  Wenatchee  Land  Co.,  122  Minn. 
269,  46  L^  R.  A.  (N.  S.)  697,  142  N.  W.  306,  holding  Washington  corpo- 
ration may  maintain  suit  in  Minnesota,  even  though  delinquent  in  pay- 
ment of  tax  and  subject  to  forfeiture  in  former  State;  In  re  Ebbs,  150 
N.  C.  50, 17  Ann.  Gaa.  592,  19  L.  R.  A.  (N.  S.)  892,  63  S.  E.  193,  holding 
disbarment  of  attorney  cannot  be  based  on  crime  committed  in  another 
State ;  Mohr  v.  Sands,  44  Okl.  339,  133  Pac.  241,  holding  courts  of  Okla- 
homa will  not  enforce  statute  of  Nevada  providing  that  attorney  guiUy 
of  fraud  shall  forfeit  treble  damages ;  State  v.  Frost,  113  Wis.  643,  654, 

89  N.  W.  918,  922,  holding  proceeding  by  State  to  enjoin  receiver  of  rail- 
road from  obeying  order  of  Federal  court  to  dismantle  same  suit  of  civil 
nature  removable  to  United  States  Circuit  Court;  Logan  v.  United 
States,  144  U.  S.  303,  86  L.  Ed.  443,  12  Sup.  Ct.  630,  competency  to  tes- 
tify in  one  State  is  not  affected  by  conviction  elsewhere ;  Iowa  v.  Chicago 
etc.  R.  Co.,  37  Fed.  502,  S  L.  R.  A.  558,  remanding  action  against  rail- 
road for  penalty  for  extortion ;  Ferguson  v.  Ross,  38  Fed.  163,  8  L.  R.  A» 
324,  suit  to  enforce  penalty  for  polluting  New  York  bay  is  not  remov- 
able; In  re  Ladd,  74  Fed.  40,  State's  liquor  license  laws  do  not  operate 
in  reservation  ceded  to  United  States;  Caesar  v.  Capell,  83  Fed.  418, 
penal  effect  of  Tennessee  law  regulating  foreign  corporations  does  not 
apply  to  contracts  whose  situs  is  elsewhere ;  Perkins  v.  Boston  etc.  R.  Co.,. 

90  Fed.  322,  declining  jurisdiction  of  Massachusetts  action  against  rail- 
road for  death  by  negligence;  Jones  v.  Fidelity  etc.  Trust  Co.,  7  S.  D. 
132,  63  N.  W.  556,  penal  laws  have  no  extraterritorial  force;  Kohn  v. 
Melcher,  43  Fed.  646, 10  L.  R.  A.  442,  and  dissenting  opinion  in  Sparf  v. 
United  States,  156  U.  S.  157,  39  L.  Ed.  380, 15  Sup.  Ct.  314,  arguendo. 

Distinguished  in  Missouri  v.  Illinois,  180  U.  S.  234,  45  L.  Ed.  509,  21 
Sup.  Ct.  341,  entertaining  jurisdiction  of  bill  by  Missouri  against  Illinois 
to  restrain  sanitary  district  of  Chicago  from  discharging  sewerage  into 
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Mississippi  River  to  detriment  of  health  of  Missouri's  inhabitants ;  Hunt- 
ington V.  Attrill,  146  U.  S.  665,  36  L.  Ed.  1127, 13  Sup.  Ct.  226,  limiting 
rule  to  laws  whose  purpose  is  to  punish  offense  against  public  justice; 
United  Breweries  Co.  v.  Colby,  170  Fed.  1010,  1011,  holding  action  to 
recover  money  paid  on  unlawful  sale  of  liquor  is  civil  and  not  criminal 
and  may  be  maintained  in  Federal  court ;  New  York  Cent.  &  H.  R.  R. 
Co.  V.  United  States,  165  Fed.  839,  91  C.  C.  A.  519,  holding  action  by 
United  States  to  recover  penalty  from  carrier  for  violation  of  twenty- 
eight  hour  law  is  civil  not  criminal  proceeding. 

Operation  of  Federal  statute  as  to  acts  of  citizens  of  United  States 
performed  in  another  country.    Note,  16  Ann.  Oas.  1050. 

Federal  courts  Itave  entertained  suits  by  foreign  State  only  wben 
d«mands  are  of  dvU  nature. 

Approved  in  Indiana  v.  Alleg:hany  Oil  Co.,  85  Fed.  873,  action  for 
statutory  penalty  is  not  suit  of  civil  nature. 

Suit  for  statutory  penalty  as  civil  or  criminal  prosecution.    Note, 
27  L.  R.  A.  (N.  8.)  759. 

Rule  that  courts  of  one  country  wlU  not  enforce  penal  laws  of  aaother 
applies  in  suit  for  penalty. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  184  U.  S.  235,  46 
L.  Ed.  616,  22  Sup.  Ct.  322,  holding  unnecessary  to  decide  nature  of  suit 
brought  in  name  of  State  to  restrain  foreign  corporation  from  controlling 
competing  railroads  of  complaining  State ;  Missouri  v.  Illinois,  180  U.  S. 
232,  45  L.  Ed.  509,  21  Sup.  Ct.  340,  entertaining  .iurisdiction  of  bill  by 
Missouri  against  Illinois  to  restrain  sanitary  district  of  Chicago  from 
discharging  sewage  into  Mississippi  to  detriment  of  health  of  inhabit- 
ants of  Missouri ;  Mills  Novelty  Co.  v.  Dupouy,  203  Fed.  259,  45  L.  R.  A. 
(N.  S.)  788, 121  C.  C.  A.  452,  refusing  to  allow  recovery  of  fines  paid  for 
introducing  gambling  device  into  Venezuela;  Younts  v.  Southwestern 
Tel.  &  Tel.  Co.,  192  Fed.  202,  203,  refusing  to  allow  recovery  of  penalty 
against  telephone  company  for  refusal  to  make  connection  outside 
county ;  Boston  &  M.  R.  R.  Co.  v.  Hurd,  108  Fed.  121,  56  L.  R.  A.  198,  47 
C.  C.  A.  615,  entertaining  jurisdiction  of  action,  under  statute  punishing 
railroads  for  negligence  causing  death,  statute  penal  in  form  allowing 
alternate  civil  remedy;  Atlanta  v.  Chattanooga  Foundry  etc.  Co.,  101 
Fed.  902,  903,  holding  action  under  anti-trust  act,  to  recover  for  injuries 
inflicted  by  violation  of  act,  not  action  for  penalty  but  for  enforcement 
of  civil  remedy  for  private  injury ;  Hamilton  v.  Jos.  Schlitz  Brewing  Co., 
100  Fed.  676,  remanding  action  to  recover  payments  for  liquor  sold  in 
violation  of  Iowa  statute;  Brown  v.  United  States,  35  App.  D.  C.  557, 

Ann*  Oas.  1912A,  888,  refusing  to  sustain  indictment  in  District  of 
XIV— 18 
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Columbia  against  one  stealing  goods  in  another  State ;  Long  v.  Symonds, 
216  Mass.  597,  104  N.  E.  477,  holding  suspension  of  charter  of  Maine 
corporation  will  not  prevent  suit  in  Massachusetts  on  note  given  as  pur- 
chase price  of  shares  of  stock;  Whitlow  v.  Nashville  etc.  Ry.  Co.,  114 
Tenn.  349,  84  S.  W.  618,  Code  Ala.  1896,  §  27,  permitting  action  for 
wrongful  death  of  employee  to  be  brought  by  personal  representative,  is 
not  penal  statute;  dissenting  opinion  in  Christilly  v.  Warner,  87  Conn. 
473,  61  L.  E.  A.  (N.  S.)  415,  88  Atl.  716,  majority  holding  action  to  re- 
cover damages  for  death  is  not  one  for  penalty;  Hunting^n  v.  AttriU, 
146  U.  S.  671,  681,  36  L.  Ed.  1129,  1133,  13  Sup.  Ct.  229,  233,.  penal  law 
in  international  sense  is  one  whose  purpose  is  to  punish  offense  against 
public  justice ;  Iowa  v.  Chicago  etc.  R.  Co.,  37  Fed.  502,  8  L.  R.  A.  658, 
remanding  action  against  railroad  for  penalty  for  extortion;  AttriU  v. 
Huntington,  70  Md.  198, 14  Am.  St.  Rep.  348,  349,  2  L.  R.  A.  782, 16  Atl. 
653,  654  (see  dissenting  opinion  in  70  Md.  200,  201,  2  L.  R.  A.  783,  784, 
16  Atl.  655,  656),  declining  to  enforce  New  York  statute  making  corpo- 
ration officers  liable  for  debts  for  misrepresentation;  dissenting  opinion 
in  Roberts  v.  Fullerton,  117  Wis.  242,  93  N.  W.  1118,  majority  sustain- 
ing action  for  damages  against  Minnesota  officer  destroying  fish  and  net 
of  plaintiff  on  Wisconsin  side  of  Mississippi  River;  Walker  v.  Globe 
Newspaper  Co.,  140  Fed.  309,  5  AnxL  Cm.  274,  2  L.  R.  A.  (N.  S.)  913,  72 
C.  C.  A.  77,  arguendo. 

Distinguished  in  Interstate  Savings  etc.  Co.  v.  Wyatt,  27  Colo.  App. 
221,  222;  147  Pac.  446,  holding  suit  for  double  amount  of  usurious  inter- 
est is  not  suit  for  penalty ;  Great  Westeru  Mach.  Co.  v.  Smith,  87  Kan. 
334,  Ann.  Gas.  1913E,  243,  41  L.  R.  A.  (N.  8.)  379,  124  Pac.  415,  holding 
statute  making  directors  personally  liable  for  debts  on  failure  to  file 
statement  with  Secretary  of  State  is  not  penal  in  nature;  Hill  v.  Boston 
etc.  R.  R.  Co.,  77  N.  H.  159,  AnxL  Oas.  19140,  714,  89  Atl.  486,  holding 
suit  might  be  instituted  in  New  Hampshire  to  recover  penalty  provided 
by  Massachusetts  statutes  for  wrongful  death;  McCreary  v.  First  Nat. 
Bank,  109  Tenn.  138,  70  S.  W.  823,  State  chancery  courts  entertaining, 
jurisdiction  of  action  against  national  bank,  knowingly  collecting  usuri- 
ous interest  in  violation  of  United  States  statutes;  State  v.  Frost,  113 
Wis.  654,  657,  89  N.  W.  922,  923,  allowing  removal  to  Circuit  Court  of 
proceeding  by  State  to  enjoin  receiver  of  railroad  from  obeying  order  of 
Federal  court  to  dismantle  road;  Chesapeake  etc.  R.  Co.  v.  American 
Exchange  Bank,  92  Va.  502,  44  L.  R.  A.  456.  23  S.  E.  937,  where  plain- 
tiff  has  suffered  damage  through  neglect  of  duty  imposed  by  foreign  law. 

Action  in  one  State  to  enforce  cause  of.  action  created  by  statute  of 
another  State.    Note,  14  Am.  St.  Rep.  350,  351,  362. 

Judgment  In  rem  for  forfeiture  in  foreign  court  will  be  upheld  in  courts 
of  another  country. 
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Approved  in  Hilton  v.  Guyton,  159  XT.  S.  167,  40  L.  EcL  109,  16  Sup. 
Ct.  145,  appearance  in  foreign  country  by  defendant  gives  jurisdiction 
of  person. 

Constitutional  guaranty  of  faith  and  credit  eatabliHies  rule  of  evi- 
dence only. 

Approved  in  Anglo-American  Prov,  Co.  v.  Davis  etc.  Co.  (No.  1),  191 
n.  S.  374,  48  L.  Ed.  225,  24  Sup.  Ct.  92,  and  Anglo-American  Prov.  Co., 
V.  Davis  Prov.  Co.,  169  N.  Y.  512,  62  N.  E.  589,  both  upholding  legisda- 
ture's  power  to  deny  jurisdiction  of  State  court  to  litigation  between 
foreign  corporations  upon  foreign  judgment;  Peters  v.  United  States, 
177  Fed.  887,  101  C.  C.  A.  99,  holding  dischai^  in  bankruptcy  will  not 
relieve  from  judgment  for  damages  for  malicious  assault ;  Burt  &  Brabb 
Lumber  Co.  v.  Bailey,  175  Fed.  136,  holding  default  judgment  r^arding 
real  property  may  be  based  on  service  made  in  another  county;  Clifford 
V.  Williams,  131  Fed.  105,  where,  after  divorce,  awarding  child  to  mother 
and  her  removal  to  another  State,  child  awarded  to  father,  and  she 
obtained  decree  of  adoption  in  State  of  domicile.  Federal  court  cannot 
issue  habeas  corpus  to  determine  custody  on  ground  that  fpll  faith  denied 
plaintiffs  decree;  Beauchamp  v.  Bertig,  90  Ark.  360,  23  L.  B.  A.  (N.  8.) 
659,  119  S.  W.  79,  holding  Oklahoma  decree  removing  disability  of 
infancy  of  certain  grantors  before  they  were  twenty-one  did  not*  author- 
ize such  infants  to  make  conveyance  in  Arkansas;  Irose  v.  Balla,  181 
Ind.  496, 104  N.  E.  854,  refusing  to  uphold  judgment  based  on  power  of 
attorney  to  confess  judgment  contained  in  promissory  note;  Old  Domin- 
ion Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass.  .208,  40  L.  E.  A.  (N.  S.) 
314,  89  N.  E.  215,  holding  judgment  of  dismissal  entered  by  New  York 
court  in  suit  against  one  joint  tort-feasor  is  not  bar  to  suit  against  other 
in  Massachusetts ;  Fall  v.  Fall,  75  Neb.  134,  121  Am.  St.  Rep.  767,  113 
N.  W.  181,  holding  couris  may  examine  records  of  courts  of  sister  State 
to  determine  if  latter  had  jurisdiction;  De  Vail  v.  De  Vail,  57  Or.  134, 
109  Pac.  758,  holding  judgment  of  court  of  Wisconsin  by  being  recorded 
in  Or^on  cannot  become  an  encumbrance  on  real  property  in  latter 
State;  State  v.  Westmoreland,  76  S.  C.  148,  8  L.  R.  A.  (N.  S.)  842,  56 
S.  E.  673,  holding  judgment  of  divorce  void  on  account  of  residence  of 
plaintiff  will  not  be  gjiven  full  faith  and  credit;  Roller  v.  Murray,  '71 
W.  Va.  164,  Ann.  Oaa.  1914B,  1139,  L.  R.  A.  1915F,  984,  76  S.  E.  173, 
holding  judgment  of  sister  State  declaring  contract  void  and  unenforce- 
able must  be  given  full  faith  and  credit ;  Huntington  v.  Attrill,  146  U.  S. 
671,  36  L.  Ed.  1129, 13  Sup.  Ct.  229,  Supreme  Court  determines  for  itself 
whether  judgment  of  one  State  disregarded  by  court  of  another  is  penal ; 
Wood  V.  Augustins,  70  Vt.  640,  41  Atl.  584,  defendant  to  judgment  of 
sister  State  may  impeach  it  by  proving  want  of  service. 
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Distinguished  in  Attorney  iG^eneral  v.  Supreme  Council,  196  Mass.  158, 
81  N.  E.  967,  holding  judgments  of  sister  State  based  on  benefit  certifi- 
cate of  fraternal  insurance  order  may  be  proven  in  receivership  proceed-- 
ings  in  home  State. 

Judgments  of  another  State  differ  ftom  foretgn  Judgments  only  In  tbat 
tbey  are  conclusive  on  merits. 

Approved  in  Lynde  v.  Lynde,  181  U.  S.  187,  45  L.  Ed.  814,  21  Sup.  Ct. 
556,  refusing  to  review  State  court's  refusal  to  give  effect  to  so  much  of 
decree  of  sister  State  as  awards  future  alimony  and  requires  bond, 
sequestration,  receiver  and  injunction;  Union  &  Planters'  Bank  v.  Mem- 
phis, 111  Fed.  571,  49  C.  C.  A.  465,  determining  effect  of  judgment  of 
State  court,  pleaded  in  Federal  court  in  support  of  plea,  res  judicata  by 
law  or  usage  of  State  where  rendered;  Hilton  v.  Guyton,  159  U.  S.  185, 
40  L.  Ed.  115,  16  Sup.  Ct.  151,  foreign  judgment  is  merely  prima  facie 
evidence;  Kansas  etc.  R.  Co.  v.  Morgan,  76  Fed.  435,  21  C.  C.  A.  468, 
judgments  of  State  courts  are  not  open  to  collateral  attack  for  fraud. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
82  L.  B.  A.  (N.  8.)  907,  908,  910. 

Execution  will  not  Issue  on  Judgment  of  another  State  only  after  new 
suit. 

Approved  in  In  re  Culp,  2  Cal.  App.  82,  83  Pac.  94,  where  Kansas 
divorce  decree  awarded  child  to  wife  and  she  removed  to  California,  and 
former  court  later  modified  decree  by  awarding  child  to  grandfather,  she 
may  attack  latter  decree  on  his  habeas  corpus  by  showing  lack  of  notice. 

Judgment's  priority  on  lien  does  not  extend  beyond  State  where  ren- 
dered. 

Approved  in  Cole  v.  Cunningham,  133  U.  S.  112,  33  L.  Ed.  541, 10  Sup. 

Ct.  270,  equity  court  may  restrain  persons  within  jurisdiction  from  suing 

elsewhere. 

Court  will  not  entertain  suit  on  foreign  Judgment  if  It  could  not  enforce 
original  claim. 

Approved  in  Andrews  v.  Andrews,  188  TT.  S.  35,  39,  40,  47  L.  Ed.  871, 
23  Sup.  Ct.  241,  243,  upholding  Massachusetts  statute  refusing  to  give 
effect  to  divorce  obtained  by  citizens  in  another  jurisdiction  upon 
grounds  not  authorized  in  Massachusetts;  Israel  v.  Israel,  130  Fed.  239, 
in  Federal  action  on  State  judgment,  court  looks  to  original  cause  of 
action  to  see  whether  it  is  such  judgment  as  it  may  enforce;  Guardian 
Trust  etc.  Co.  v.  Greensboro  Water  Supply  Co.,  115  Fed.  189,  sustain- 
ing priority  of  judgment  lien  in  favor  of.  property  owner  for  dania2:e 
due  to  company's  neglect  in  failing  to  keep  sufficient  supply  of  water  for 
fire  purposes  over  prior  mortgage;  Boston  &  M.  R.  R.  v.  Hurd,  108  Fed. 


277  WISCONSIN  y.  PELICAN  INS.  CO.    127  U.  S.  265-300 

• 

119,  56  L.  E.  A.  193,  47  C.  C.  A.  615,  entertaining  jurisdiction  of  action 
to  recover  damages,  nnder  statute  punishing  railroads  for  negligence 
causing  death,  statute  penal  in  form  allowing  alternate  civil  remedy; 
Grand  County  v.  People,  16  Colo.  App.  224,  64  Pac.  678,  holding  relator, 
in  action  for  mandamus  to  enforce  judgment  upon  county  warrant,  must 
make  same  showing  as  if  action  upon  warrant;  Brunson  v.  Caskie,  127 
Ga.  503,  9  L.  B.  A.  (N.  S.)  1002,  56  S.  E.  622,  holding  mandamus  will  not 
issue  to  compel  county  to  pay  judgment  where  records  show  cause  of 
action  was  one  for  which  county  was  not  liable;  Paterson  v.  Smith,  72 
Vt.  294,  47  Atl.  1090,  regarding  in  insolvency  proceedings  judgment  for 
conversion  of  property  still  resting  upon  tort  and  not  upon  contract ;  dis- 
senting opinion  in  Fauntleroy  v.  Lum^  210  U.  S.  242,  52  L.  Ed.  1044,  28 
Sup.  Ct.  641,  majority  holding  courts  of  Mississippi  cannot  refuse  to 
enforce  judgment  of  courts  of  Missouri  because  same  is  based  on  gam- 
bling consideration;  Huntington  v.  Attrill,  146  U.  S.  664,  671,  683,  86 
L.  Ed.  1126, 1129, 1133, 13  Sup.  Ct.  226,  229,  234,  reaffirming  rule;  Dey  v. 
Chicago  etc.  Ry.,  45  Fed.  84,  suit  to  compel  railroad  to  obey  State  regu- 
lations is  not  removable ;  Central  Trust  Co.  v.  Charlotte  etc.  R.  Co.,  65 
Fed.  263,  upholding  South  Carolina  judgment  and  law  referring  lien 
thereof  back  to  time  of  injury;  Packer  v.  Whittier,  91  Fed.  513,  33 
C.  C.  A..  658,  discharge  may  be  avoided  by  showing  bankrupt's  fraud  in 
creating  debt  reduced  to  judgment ;  Whyte  v.  McGovern,  51  N.  J.  L.  358, 
17  Atl.  958,  discharge  in  bankruptcy  will  support  motion  to  set  aside 
execution  on  prior  judgment ;  In  re  Rhutassel,  96  Fed.  599,  arguendo. 

Distinguished  in  Fauntleroy  v.  Lum,  210  U.  S.  236,  237,  52  L.  Ed.  1042, 
28  Sup.  Ct.  641,  holding  courts  of  Mississippi  cannot  refuse  to  enforce 
judgment  of  courts  of  Missouri  because  same  is  founded  on  gambling 
consideration;  Carpenter  v.  Beal-McDonnell  &  Co.,  222  Fed.  458,  hold- 
ing judgment  of  State  of  New  York  cannot  be  denied  full  faith  in  Arkan- 
sas because  founded  on  dealing  in  futures;  Brown  v.  Fletcher,  182  Fed. 
976, 105  C.  C.  A.  425,  holding  where  foreign  judgment  is  void  for  want 
of  jurisdiction,  suit  may  be  had  on  original  cause  of  action;  Casey  v. 
St.  Louis  Transit  Co.,  116  Mo.  App.  268,  91  S.  W.  431,  construing  Rev. 
Stats.  1899,  §  2864,  providing  for  forfeiture  of  fixed  sum  for  wrongful 
death  through  negligence  of  employees  of  corporation;  Rio  Grande 
County  V.  Burpee,  24  Colo.  59,  48  Pac.  539,  and  Grande  County  v.  People, 
8  Colo.  App.  45,  47,  46  Pac.  108,  courts  cannot  inquire  into  validity  of. 
claim  in  judgment ;  dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S. 
632,  50  L.  Ed.  896,  26  Sup.  Ct.  525,  majority  holding  mere  domicile  in 
State  of  one  spouse  does  not  give  jurisdiction  to  decree  divorce  enforce- 
able in  other  States  against  nonresident  served  by  publication;  dissent- 
ing opinion  in  Grand  County  v.  People,  16  Colo.  App.  246,  64  Pac.  686, 
court  holding  relator  in  action  for  mandamus  to  enforce  judgment  upon 
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county  warrant  must  make  same  showing  as  if  aetion  brought  upon 
warrants. 

Judgments  of  the  courts  of  other  States.    Note,  IDS  Am.  St.  Bep. 
812,  316,  318,  322. 

Action  on  judgment  recovered  under  penal  statute  in  other  State. 
Note,  12  L.  B.  A.  (N.  S.)  873. 

Effect  in  other  State  of  judgment  based  on  local  or  peculiar  law 
affecting  merits  of  cause  of  action  or  defense.    Note,  L.  B.  A. 
'    1916F,  985. 

Bopreme  Court's  oxlgliiai  jurisdiction  does  not  extend  to  suit  by  State 
for  penalty. 

Approved  in  Missouri  v.  Illinois,  180  U.  S.  24,  45  L.  Ed.  512,  21  Sup. 
Ct.  343,  entertaining  jurisdiction  of  bill  by  Missouri  against  Illinois  to 
restrain  sanitary  district  of  Chicago  from  discharging  sewage  into 
Mississippi  to  detriment  of  health  of  Missouri's  inhabitants;  Postal  Tel. 
Cable  Co.  v.  Alabama,  155  U.  S.  487,  89  L.  Ed.  232, 15  Sup.  Ct.  194,  deny- 
ing jurisdiction  of  State's  suit  to  recover  taxes  and  penalties;  State  y. 
Port  Royal  etc.  Ry.  Co.,  45  S.  C.  433,  23  S.  E.  372,  maintaining  jurisdic- 
tion of  suit  by  State  to  forfeit  railroad  charter. 

Distinguished  in  Keyser  v.  Lowell,  117  Fed.  404,  54  C.  C.  A.  574,  de- 
claring State  statute  void  barring  actions  against  residents  upon  judg- 
ment of  sister  State,  barred  in  former  but  not  in  latter  State. 

Supreme  Oonrt  cannot  entertain  suit  by  State  to  compel  corporation 
of  other. State  to  pay  judgment  for  penalty. 

Approved  in  Oklahoma  v.  Gulf  etc.  Ry.  Co.,  220  U.  S.  298,  300,  Ann. 
OaA.  19120,  524,  65  L.  Ed.  473,  31  Sup.  Ct.  437,  holding  Supreme  Court 
will  not  entertain  suit  by  Oklahoma  seeking  to  enjoin  foreign  corpora- 
tions from  violating  its  liquor  laws;  State  of  Arkansas  v.  Bowen,  9 
Mackey  (D.  C),  296,  refusing  to  allow  suit  in  District  on  judgment  for 
revenue  obtained  in  Arkansas ;  California  v.  Southern  Pac.  Co.,  157  U.  S. 
259,  39  L.  Ed.  694,  15  Sup.  Ct.  603,  denying  jurisdiction  of  suit  between 
one  State  and  citizens  thereof  and  of  another;  United  States  v.  Mexican 
etc.  Ry.  Co.,  40  Fed.  771,  act  of  1885,  providing  mode  of  enforcing  pen- 
alty for  importing  contract  labor,  is  not  repealed  by  act  of  1888 ;  United 
States  V.  Shapleigh,  54  Fed.  130,  4  C.  C.  A.  237,  admitting  good  character 
evidence  in  suit  for  damages  for  false  claim  against  United  States; 
Moloney  v.  American  Tobacco  Co.,  72  Fed.  802,  information  in  equity  to 
restrain  violation  of  anti-trust  law  is  not  removable;  dissenting  opinion 
in  South  Dakota  V.  North  Carolina,  192  U.  S.  340,  48  L.  Ed.  470,  24  Sup. 
Ct.  285,  court  entertaining  suit  by  one  State  against  another  to  enforce 
property  right. 
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Distingiiislied  in  Huntingrton  v.  Attrill,  146  U.  S.  671,  86  L.  Ed.  1129, 
13  Sup.  Ct.  229,  enforeing  corporation  creditor's  judgment  based  on  lia- 
bility of  corporate  officers. 

When   State  may   invoke   original  jurisdiction   of  United  States 
Supreme  Court.    Note,  Ann.  Oaji.  19120,  581. 

Miscellaneous.  Cited  in  Randall  v.  Patterson,  1  App.  D.  C.  497,  hold- 
ing penalty  for  violation  of  insurance  laws  may  be  recovered  by  indict- 
ment of  officer ;  Capital  Traction  Co.  v.  Hof ,  174  U.  S.  10,  43  L.  Ed.  876, 
19  Sup.  Ct.  584,  Judiciary  Act  of  1789  is  considered  contemporaneous 
exposition  of  Constitution. 

127  17.  a  300-322,  32  L.  Ed.  138,  8  Sup.  Ct.  1164,  OOLTON  ▼.  OOLTOK. 

Judgment  dlJKbarglng  executriz,  as  mx^  Is  no  bar  to  rait  against 
b«r  as  devlseei 

Approved  in  Toms  v.  Owen,  52  Fed.  418,  Circuit  Court  may  construe 
will  in  absence  of  prior  construction  thereof.      ^ 

Intent,  as  expressed  in  tTill,  must  prevail,  if  possible. 
Approved  in  Home  for  Incurables  v.  Noble,  172  T7.  S.  392,  48  L.  Ed. 
489,  19  Sup.  Ct.  229,  Toms  v.  Owen,  52  Fed.  421,  In  re  Whitcomb,  86 
Cal.  272,  24  Pac.  1029,  Jones  v.  Hunt,  96  Tenn.  372,  34  S.  W.  694,  and 
Hadley  v.  Hadley,  100  Tenn.  452,  46  S.  W.  343,  all  following  rule; 
Mathieson  v.  Craven,  228  Fed.  359,  holding  property  devised  in  fee  in 
trust  until  youngest  son  attained  age  of  twenty-one  created  trust  on  said 
property;  Anderson  v.  Messinger,  146  Fed.  938,  7  L.  R.  A.  (N.  S.)  1094, 
77  C.  C.  A.  179,  construing  remainders  created  by  will ;  Sherman  v.  Amer- 
ican Congregational  Assn.,  98  Fed.  496,  sustaining  bequest  to  library 
association  upon  condition  association  agrees  to  pay  annuity  to  testator's 
wife,  wife  dying  before  association  made  such  agreement;  Estate  of 
Mitchell,  160  Cal.  622,  117  Pac.  776,  holding  testatrix  devising  estate  to 
daughter  stating  she  relied  on  daughter  to  provide  for  granddaughter, 
created  no  trust;  General  Clergy  Relief  Fund  v.  Sharpe,  43  App.  D.  C. 
131,  holding  devise  of  residue  to  executors,  to  distribute  among  such  per- 
sons as  they  deem  proper,  created  no  beneficial  interest  in  favor  of  execu- 
tors; Eamshaw  v.  Daly,  1  App.  D.  C.  221,  22?,  upholding  devise  to  chil- 
dren, enjoyment  of  which  was  postponed  until  youngest  arrived  at  age 
of  twenty-one;  Floyd  v.  Smith,  59  Fla.  490,  138  Am.  St.  Rep.  133,  21 
Ann.  Gas.  818,  37  L.  R.  A.  (N.  S.)  651,  51  South.  539,  holding  will  leaving 
estate  to  son  and  stating  no  provision  was  made  for  granddaughters 
because  testatrix  believed  son  would  provide  for  them  created  no  trust; 
Igo  V.  Irvine,  139  Ky.  636,  70  S.  W.  837,  holding  where  property  was 
devised  to  son  absolutely,  same  could  not  be  qualified  by  precatory  words 
following;  Clifford  v.  Stewart,  95  Me.  47,  48,  49  Atl.  55,  holding  prop- 
erty given  to  "three  wives  of  my  three  sons"  for  education  of  children 
created  a  trust  to  extent  of  securing  education  of  children;  Carter  r. 
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Strickland,  165  N.  C.  72,  Ann.  Gm.  1916D,  416,  80  S.  E.  962,  holding  de- 
vise of  land  to  niece  with  request  that  same  be  conveyed  to  her  daughter 
created  no  trust  in  favor  of  daughter;  Rock  v.  Zimmermann,  25  S.  D. 
242, 126  N.  W.  267,  holding  where  testator  devised  certain  crop  of  wheat 
to  daughter  and  provided  that  expenses  of  administration  be  taken  out 
of  same,  should  there  be  shortage,  rendered  such  bequest  liable  for  ex- 
penses ;  Ensley  v.  Ensley,  105  Tenn.  122,  58  S.  W.  291,  court  looking  to 
whole  will,  circumstances  and  environments  of  testator,  state  and  con- 
dition of  family  and  size  of  estate,  to  ascertain  intention  of  testator. 

In  construing  ambiguous  expressions,  situation  of  parties  may  be  coUp 
stdered. 

Approved  in  Adams  v.  Cowen,  177  U.  S.  477,  44  L.  Ed.  853,  20  Sup. 
€t.  670,  construing  will  in  light  of  circumstances  and  holding  amount 
advanced  in  lifetime  not  intended  as  advances,  but  gifts;  Bacon  v. 
Nichols,  47  Colo.  41,  105  Pac.  1085,  inserting  word  "residue"  so  as  to 
carry  out  evident  intention  of  testator;  Moon  v.  Stewart,  87  Ohio  St. 
358,  Ann.  Gaa.  1914A,  104,  45  L.  R.  A.  (K.  S.)  48, 101  N.  E.  346,  instru- 
ment appointing  persons  to  "settle  up"  property  was  construed  to  mean 
"divide  up,"  and  same  constituted  a  will ;  Toms  v.  Owen,  52  Fed.  421,  and 
Miller  v.  Potterfield,  86  Va.  878, 19  Am.  St.  Rep.  921,  11  S.  E.  486,  both 
reaffirming  rule ;  Phillips  v.  Ferguson,  85  Va.  514,  17  Am.  St  Rep.  82,  8 
S.  E.  243,  admitting  parol  to  identify  legatee  and  his  "family." 

Effect  must  be  given  every  part  of  will,  if  possible. 
Approved  in  Thurber  v.  Battey,  105  Mich.  722,  63  N.  W.  996,  reaffirm- 
ing rule ;  Jones  v.  Hunt,  96  Tenn.  373,  34  S.  W.  694,  primary  meaning  of 
doubtful  words  may  be  modified  accordingly. 

Technical  language  is  unneceaBary  to  create  trust  in  will;  intentioqi 
governs. 

Approved  in  Hughes  v.  Fitzgerald,  78  Conn.  7,  60  Atl.  696,  will  giving 
residue  to  daughter  to  dispose  of  as  she  may  deem  best  for  benefit  of 
other  daughters  gave  daughter  fee  simple ;  Lee  v.  Enos,  97  Mich.  281,  56 
N.  W.  552,  reaffirming  rule ;  Stace  v.  Bumgardner,  89  Va.  421,  16  S.  E. 
254,  applying  rule  to  trust  deed  of  feme  sole  before  marriage. 

Calling  trust  ''precatory"  will  not  defeat  it  if  sufficiently  expressed. 
Approved  in  Plant  v.  Plant,  80  Conn.  678,  70  Atl.  54,  construing  will 
and  imposing  trust  on  property  devised,  in  favor  of  daughters ;  Allen  v. 
McGee,  158  Ind.  467,  62  N.  E.  1003,  enforcing  trust  in  grandchildren's 
favor,  testatrix  devising  property  to  sons  and  wives  jointly  for  use  and 
support  of  legatees  and  children ;  Gilchrist  v.  Corliss,  155  Mich.  130,  ISO 
Am.  St.  Rep.  568,  118  N.  W.  940,  holding  where  testator  requested  that 
widow  make  will  devising  two -thirds  of  property  left  to  her  to  charity, 
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wife  took  one-third  absolutely;  Eberhardt  v.  PeroUn,  48  N.  J.  Eq.  697, 
23  AtL  503,  to  defeat  trast,  discretion  of  first  taker  must  be  clear. 

Devise  showing  intention  that  benefits  go  to  others  than  devisee,  if 
imperative,  creates  trust. 

Approved  in  Beyer  v.  Le  Fevre,  186  U.  S.  121,  46  L.  Ed.  1083,  22  Sup. 
Ct.  768,  holding  direction  in  will,  charging  devisee  with  duty  of  furnish- 
ing home  for  husband  as  long  as  he  lived,  in  nature  of  precatory  trust, 
enforceable  in  courts ;  Holden  v.  Circleville  Light  &  Power  Co.,  216  Fed. 
494,  495,  496,  Ann.  Gas.  1916D,  443,  132  G.  C.  A.  550,  holding  will  leav- 
ing  property  to  wife  for  life  and  providing  that  property  remaining  at 
time  of  her  death  constitute  fund  for  maintenance  of  daughter  consti- 
tuted trust  in  favor  of  said  daughter;  Estate  of  Reith,  144  Cal.  318,  77 
Pae.  943,  construing  will  as  creating  trust  for  minor  children;  Qeisel's 
Estate  of  Landwehr,  43  Ind.  App.  728,  729,  730,  88  N.  E.  107,  holding 
where  will  devised  property  to  widow  and  directed  that  five  hundred  dol- 
lars be  paid  to  third  party,  trust  was  created  in  latter's  favor ;  Gollister 
V.  Fassitt,  163  N.  Y.  289,  79  Am.  St.  Rep.  592,  57  N.  E.  493,  enforcing 
provision  directing  testator's  wife,  out  of  residuary  estate,  to  expend  as 
much  thereof  as  she  deem  best  for  support  and  benefit  of  certain  niece; 
St.  James  v.  Bagley,  138  N.  C.  392,  70  L.  R.  A.  160,  50  S.  E.  843,  deed  to 
vestry  of  parish  to  aid  in  establishment  of  home  for  indigent  widows 
did  not  create  trust;  In  re  Stifison's  Estate,  232  Pa.  221,  86  L.  R.  A. 
(N.  S.)  504,  81  Atl.  208,  holding  where  testatrix  devised  certain  property 
to  charitable  institution  and  requested  that  certain  ladies  act  on  com- 
mittee, latter  words  were  mandatory;  Shired  v.  Nesbit,  90  S.  C.  23,  72 
S.  E.  546,  holding  where  testator  devised  land  to  sons  and  directed  them 
to  take  care  of  widow,  trust  was  created  in  her  favor;  Ensley  v.  Ensley, 
105  Tenn.  124,  58  S.  W.  292,  enforcing  executrix  under  will  directing 
payment  of  certain  sum  to  one  named,  balance  to  others  in  executrix's 
discretion,  to  pay  to  one  named ;  In  re  Dewey's  Estate,  45  Utah,  103, 106, 
143  Pac.  126,  127,  holdii^  devise  of  residue  to  party  and  directing  him 
to  divide  same  among  nephews  and  nieces  creates  trust  in  favor  of  lat- 
ter; Seefried  v.  Clarke,  113  Va.  372,  375,  74  S.  E.  207,  208,  holding  de- 
vise of  property  to  husband  with  request  that  same  be  divided  among 
children  created  precatory  trust;  Shields  v.  McAuley,  37  Fed.  303,  equity 
will  enforce  secret  trusts,  if  not  unlawful;  Ingraham  v.  Ingraham,  169 
111.  471,  48  N.  E.  573,  where  discretion  conferred  applies  merely  to  mode 
of  distribution ;  Murphy  v.  Carlin,  113  Mo.  119,  35  Am.  St  R^.  703,  20 
S.  W.  787,  where  precatory  words  were  unequivocal ;  In  re  Byers'  Estate, 
186  Pa.  St.  407,  40  Atl.  525,  limiting  legatee's  bequest  in  question  to  life 
estate. 

Distinguished  in  Wolverton  v.  Hoffman,  104  Va.  608,  52  S.  E.  177, 
where  deed  granted  premises  to  grantee,  subsequent  clause  by  which 
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grantor  requested  property  should  be  his  if  he  survived  grantee  is  void; 
Toms  V.  Owen,  52  Fed,  423,  where  testator  requested  widow  to  will  bal- 
ance of  estate  remaining  at  her  death. 

Words  do  not  create  trust,  if  not  Intended  to  take  away  legatee's  dis- 
cretion. 

Approved  in  Bumes  v.  Bumes,  137  Fed.  792,  793,  794,  70  C.  C.  A.  357, 
will  devising  property  to  brothers  to  be  held  as  own  property  and  ex- 
pressing desire  that  brother  adopt  children  so  that  they  would  share 
equally  with  brother's  children,  but  that  nothing  should  be  construed  as 
creating  charge,  does  not  create  trust;  Russell  v.  United  States  Trust 
Co.,  136  Fed.  759,  760,  69  C.  C.  A.  410,  will  bequeathing  two-thirds  to 
wife  and  third  to  wife,  with  provisions  that  wife  by  will  remember  chil- 
dren of  brother,  does  not  create  trust ;  Toms  v.  Owen,  52  Fed.  423,  where 
testator  requested  widow  to  devise  balance  of  estate;  Riker  v.  Leo,  133 
N.  Y.  523,  30  N.  E.  599,  question  is  one  of  intent;  Clay  v.  Wood,  153 
N.  Y.  143,  47  N.  E.  277,  qualification  of  absolute  gift  must  be  equally 
clear;  dissenting  opinion  in  Burt  v.  Gill,  89  Md.  159,  43  Atl.  178,  major- 
ity holding  direction  to  apply  as  much  of  income  as  necessary  to  daugh- 
ter's maintenance,  carries  all. 

Distinguished  in  Estate  of  Buhrmeister,  1  Cal.  App.  82,  81  Pac.  752, 
will  expressing  desire  that  certain  son  have  vise  and  rents  of  certain 
ranch  for  five  years,  at  certain  rent,  and  directing  other  children  to  exe- 
cute such  lease,  creates  intention  to  give  son  use  of  property  for  term. 

Precatory  trusts.    Note,  106  Am.  St.  Bep.  501,  509,  512. 

General  rule  as  to  creation  of  precatory  trusts.    Note,  2  Ann.  Oas. 
593. 

Creation  of  trust  by  precatory  words  in  will.    Note,  37  L.  B.  A. 
(K.  S.)  664. 

Equitable  control  or  discretion  vested  in  trustee.    Note,  8  L.  B.  A. 
(N.  S.)  899. 

Words  expressing  wish  that  benefit  go  to  otherg  create  trust  if  waXh 
ject  and  ohject  certain. 

Approved  in  Hadley  v.  Hadley,  100  Tenn.  456,  45  S.  W.  344,  especially 
if  result  accords  with  testator^s  manifest  intention. 

Expression  of  desire  or  wish  may  1>e  equiTalent  to  positive  direction 
according  to  intention. 

Approved  in  McCreary  v.  Robinson,  94  Tex.  227,  59  S.  W.  538,  hold- 
ing under  facts,  devisee  of  estate  charged  with  his  support  not  entitled 
to  allowance  in  money  for  that  purpose. 

Distinguished  in  McDuffie  v.  Montgomery,  128  Fed.  108,  holding  will 
requesting  wife  to  assist  brothers  and  at  death  divide  property  among 
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them  as  she  may  deem  best,  not  creating  precatory  trust  in  favor  of 
brothers ;  Russell  v.  United  States  Trust  Co.,  127  Fed.  446,  447,  holding 
will  expressing  "that  it  is  my  wish  and  expectation"  that  my  wife  mak- 
ing her  will  will  generously  remember  children  of  deceased  brother,  not 
creating  trust ;  Estate  of  Marti,  132  Cal.  670,  61  Pac.  965,  holding  preca- 
tory words  "upon  death  of  my  wife,  I  desire  one-half  of  property  be- 
queathed to  her  shall  be  devised  by  her  to  my  relatives,"  not  creating 
trust. 

Trust  cannot  fall  for  want. of  trustee;  if  trustee  fails  to  act,  court 
will  do  BO. 

Approved  in  Prince  v.  Barrow,  120  Ga.  821,  48  S.  E.  415,  reaffirming 
rule ;  McDonald  v.  McDonald,  92  Ala.  543,  9  South.  196,  following  rule ; 
Dexter  v.  Evans,  63  Conn.  62,  88  Am.  St.  Bep.  339,  27  Atl.  309,  equity 
will  relieve  against  trustee's  failure  to  exercise  honest  discretion. 

Where  equity  will  entertain  jurisdiction  to  construe  a  will.  ,  Note, 
129  Am.  St.  Bep.  81,  89. 

127  tr.  8.  322-826,  82  L.  Ed.  132,  8  Sup.  Ct.  1154,  OAMEBON  T.  HODGES. 

Allesatioa  tliat  plaintiffs  are  not  citizens  of  same  State  as  def aidant 
Is  insofflcieiit^ 

Approved  in  Chica^  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  420,  55  L.  Ed. 
524,  31  Sup.  Ct.  460,  holding  suit  in  tort  against  nonresident  lessee  rail- 
road and  resident  lessor  is  not  removable;  Shade  v.  Northern  Pac.  Ry. 
Co.,  206  Fed.  355,  holding  action  under  Federal  Liability  Act  must  allege 
defendant  common  carrier;  O'Connor  v.  Chicago  etc.  Ry.  Co.,  144  Iowa, 
295,  122  N.  W.  949,  holding  averment  in  petition  for  removal  that  par- 
ties are  citizens  of  different  States  is  insufficient ;  Danahy  v.  Nat.  Bank 
of  Denison,  64  Fed.  149,  12  C.  C.  A.  75,  allegation  of  residence  is  not 
equivalent  to  citizenship. 

Distinguished  in  Blair  v.  Silver  Peak  Mines,  93  Fed.  335,  seventy 
years'  residence  is  prima  facie  sufficient  to  support  allegation  of  citizen- 
ship. 

Allegation  of  dltizensliip  must  gQedty  State  in  wbich  it  is  daixned. 
Approved  in  Jones  v.  Adams  Express  Co.,  129  Fed.  618,  following  rule. 

Supreme  Oourt  will,  sua  spovte,  notice  defect  in  Oixcuit  Court's  Juris- 
diction. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  152,  53 
L.  Ed.  127,  29  Sup.  Ct.  42,  holding  suit  to  compel  carrier  to  issue  passes 
is  not  within  jurisdiction  of  Federal  court  as  arising  under  laws  of 
United  States ;  Chapman  v.  Barney,  129  U.  S.  681,  32  L.  Ed.  801,  9  Sup. 
Ct.  427,  reaffirming  rule ;  Metcalf  v.  Watertown,  128  U.  S.  587,  32  L.  Ed. 
543,  9  Sup  Ct.  173,  citizenship  of  assignor  and  assignee  of  contract  judg- 
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ment  sued  on  must  appear;  Anderson  v.  Watt,  138  U.  S.  701,  84  L.  Ed. 
1081,  11  Sup.  Ct.  451,  where  lack  of  citizenship  appears  from  pleadings 
and  proof  taken  together;  Parker  v.  Ormsby,  141  U.  S.  83,  85  L.  Ed.  655, 
11  Sup.  Ct.  912,  where  citizenship  of  original  payee  of  note  sued  on  did 
not  appear;  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  229  Fed. 
579,  holding  defendant  by  pleading  over  after  adverse  decision  on  plea 
to  jurisdiction  is  not  barred  from  again  attacking  jurisdiction ;  Miller  v. 
Soule,  221  Fed.  497,  holding  where  no  objection  is  made  to  bond  in  State 
court,  cause  will  not  be  remanded ;  Clai'k  v.  Southern  Pac.  Co.,  175  Fed. 
125,  holding  citizen  to  territory  of  Arizona  is  not  citizen  of  State  en- 
titled to  removal ;  Taylor  v.  Weir,  171  Fed.  640,  96  C.  C.  A.  438,  holding 
where  president  of  joint  stock  association  is  sued  as  representative  of 
association,  citizenship  of  members  and  not  his  alone  determines,  juris- 
diction; dissenting  opinion  in  Qibbs  v.  Qibbs,  26  Utah,  428,  73  Pac.  657, 
court  holding,  defendant's  appearance  and  failure  to  object  that  action 
be  tried  in  county  where  adultery  committed  waived  all  objections  to 
court's  jurisdiction. 

Becoxd  In  removed  caiae  oannot  be  aawnded  In  Federal  court  to  show 
lorlsdlctleii. 

Approved  in  Shane  v.  Butte  Electric  R.  Co.,  150  Fed.  815,  following 
rule ;  Santa  Clara  County  v.  Qoldy  Mach.  Co.,  159  Fed.  751,  and  Wallen- 
burg  V.  Missouri  Pac.  Ry.  Co.,  159  Fed.  218,  both  refusing  to  allow 
amendment  of  petition  for  removal  so  as  to  show  different  cause ;  Springs 
V.  Southern  Ry.  Co.,  130  N.  C.  199,  41  S.  E.  105,  refusing:  to  dismiss 
action  in  State  court,  petition  for  removal  failing  to  allege  affirmatively 
corporation  created  under  laws  of  another  State;  Freeman  v.  Butler,  39 
Fed.  4,  5,  and  Fitzgerald  v.  Missouri  etc.  Ry.  Co.,  45  Fed.  814,  reaffirm- 
ing rule;  Camprelle  v.  Balbach,  46  Fed.  82,  defects  cannot  be  supplied 
by  affidavit  on  motion  to  remand;  Security  Co.  v.  Pratt,  65  Conn.  179, 
32  Atl.  399,  filing  record  in  Circuit  Court,  does  not  cure  defective  removal 
petition. 

Distinguished  in  Thompson  v.  Stalmann,  131  Fed.  811,  where  removal 
petition  averred  controversy  between  diverse  citizens  and  that  amount 
exceeded  three  thousand  dollars.  Circuit  Court,  on  removal,  could  per- 
mit amendment  to  show  citizenship. 

Wliera  petitloa  allows  Imxvoper  removal,  Olrcnit  Oomt  diould  remand 
eause. 

Approved  in  Crehore  v.  Ohio  etc.  Ry.  Co.,  131  U.  S.  244,  33  L.  Ed.  146, 
9  Sup.  Ct.  693,  reaffirming  rule ;  Ryder  v.  Bateman,  93  Fed.  23,  remand- 
ing case,  where  extraordinary  relief  was  asked  before  term  after  removal. 

Miscellaneous.  Cited  in  Southern  R.  Co.  v.  Thomason,  146  Fed.  975, 
77  C.  C.  A.  170,  controversy  partly  between  citizens  of  same  State  not 
removable  for  local  prejudice. 
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127  17.  &  S26-3S7,  32  L.  Ed.  134,  8  Sop.  Ot  1136,  OUIAEBTSOK  ▼.  WTS^ 
BEOK  OO. 

Tax  daed  is  Toid  In  ^^^^'^g^"  if  portton  of  tax  was  exceeslYe  and 
Invalid. 

Cited  in  Culbertson  v.  Witbeck  Co.,  92  Mich.  475,  52  N.  W.  996,  for 
history  of  case. 

Sufficiency  of  phrase  above  signatures  to  indicate  that  persons  sign- 
ing deed  are  witnesses.    Note,  12  Ann.  Gas.  281. 

Necessity  and  sufficiency  of  certificate  of  authority  to  take  acknowl- 
edgment.   Note,  Ann.  Gaa.  1915D,  1239. 

127  17.  a  338-348,  32  K  Ed.  121,  8  Sup.  Ot  1083,  UNITED  STATES  ▼. 


Attorney  general  may  sue  Im  name  of  TTliited  States  to  annul  patent 
Approved  in  McCaskill  Co.  v.  United  States,  216  U.  S.  509,  54  L..Ed. 
594,  30  Sup.  Ct.  386,  annulling  patent  where  shown  entryman  had  made 
false  returns  on  affidavit;  Oregon  etc.  R.  R.  v.  United  States,  189  U.  S. 
104,  47  L.  Ed.  728,  23  Sup.  Ct.  616,  sustaining  suit  by  United  States 
against  railroad  company  to  cancel  patents  alleged  illegally  and  by  mis- 
take issued  to  company ;  United  States  v.  Wesely,  189  Fed.  279,.  holding 
individual  attacking  patent  to  land  can  only  bring  suit  to  declare  trust ; 
San  Pedro  &  Canon  del  Agua  Co.  v.  United  States,  146  U.  S.  132,  36 
Ik  Ed.  915,  13  Sup.  Ct.  97,  and  Germania  Iron  Co.  v.  United  States,  58 
Fed.  335,  7  C.  C.  A.  256,  reaffirming  rule;  United  States  v.  Missouri  etc. 
Ry.  Co.,  141  U.  S.  381,  85  L.  Ed.  773,  12  Sup.  Ct  21,  where  patent  was 
issued  through  inadvertence;  United  States  v.  World's  Columbian 
Exposition,  56  Fed.  640,  where  government  contributing  to  exposition 
was  in  honor  bound  to  see  to  payment  of  foreign  awards ;  United  States 
V.  Choctaw  etc.  R.  Co.,  3  Okl.  474,  41  Pac.  752,  absence  of  such  interest 
or  obligation  is  fatal  to  suit  by  United  States. 

Dlspate  as  to  wlio  Is  entitled  to  patent  most  be  settled  by  peciNmal 

Distinguished  in  United  States  v.  American  Bell  Telephone  Co.,  167 
TJ.  S.  240,  42  la.  Ed.  164,  17  Sup.  Ct.  810,  where  patent  is  obtained  by 
fraud. 

Government  should  sue  to  annul  flraodnlent  patent^  prejudicial  to  its 
interests. 

Approved  in  Johannessen  v.  United  States,  225  U.  S.  239,  56  L.  Ed. 
1070,  32  Sup.  Ct.  613,  upholding  suit  to  cancel  naturalization  certificate 
fraudulently  procured;  Light  v.  United  States,  220  U.  S.  536,  55  K  Ed.. 
674,  31  Sup.  Ct.  485,  upholding  right  of  Congress  to  set  aside  forest 
reserves  without  consent  of  State  in  which  land  is  situated;  United 
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States  V.  Laam,  149  Fed.  583,  United  States  may  sue  to  eancel  patent 
mistakenly  issued  under  homestead  law  to  land  previously  selected  by 
State  as  indemnity  school  land;  Lynch  v.  United  States,  13  Okl.  147,  73 
Pac.  1097,  denying  right  of  government  to  sue  to  cancel  patent  to  home- 
stead entr3rman  for  town-site  purposes,  who  has  paid  highest  price  and 
sold  lots,  though  he  obtained  patent  by  fraud  and  perjury;  United 
States  V.  Missouri  etc.  Ry.  Co.,  141  U.  S.  381,  35  L.  Ed.  773,  12  Sup.  Ct. 
21,  and  Germania  Iron  Co.  v.  United  States,  58  Fed.  336,  7  C.  C.  A.  256, 
where  patents  were  issued  through  inadvertence. 

Distinguished  in  Curtner  v.  United  States,  149  U.  S.  672,  37  L.  Edi 
893,  13  Sup.  Ct.  989  (see  dissenting  opinion  in  149  U.  S.  679,  37  L.  Ed. 
896,  13  Sup.  Ct.  1042),  where  there  was  no  fraud  on  United  States  and 
private  suit  would  have  been  barred. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Oas. 
1912D,  516. 

United  States  Is  not  baned  by  itatote  of  limitatioiia,  or  (Peers'  laches. 
Approved  in  Virginia  v.  West  Virginia,  220  U.  S.  27,  34,  55  L.  Ed.  368, 
860,  31  Sup.  Ct.  330,  refusing  to  consider  laches  in  suit  by  Virginia 
against  State  of  West  Virginia ;  Bristline  v.  United  States,  229  Fed.  548, 
holding  statute  limiting  right  of  United  States  to  cancel  patent  to  six- 
year  period  is  not  applicable  where  suit  is  brought  for  damages  on 
account  of  fraud  of  patentee;  United  States  Fidelity  etc.  Co.  v.  Union 
Bank  etc.  Co.,  228  Fed.  453,  holding  surety  of  public  officer  paying 
claim  of  State  for  taxes  collected  is  entitled  to  be  subrogated  to  right 
of  State  to  exemption  from  laches;  United  States  v.  Chesapeake  &  D. 
Canal  Co.,  206  Fed.  967,  refusing  to  allow  plea  of  statute  of  limitations 
in  suit  by  United  States  for  dividends  on  stock;  Pond  v.  United  States,' 
111  Fed.  995,  49  C.  C.  A.  582,  denying  defense  by  sureties  upon  collector's 
bond  that  Treasury  Department  officers  failed  to  notify  sureties  of 
collector's  defalcations  until  long  after  knowledge  acquired ;  Cox  v.  Board 
of  Trustees  of  University  of  Alabama,  161  Ala.  650,  49  South.  818, 
holding  State  suing  to  recover  State  University  lands  is  not  bound  by 
limitations;  State  v.  City  of  Vandalia,  119  Mo.  App.  420,  94  S.  W,  1012, 
holding  municipality  suing  to  abate  public  nuisance  is  not  bound  by 
limitations;  United  States  v.  Insley,  130  U.  S.  265,  266,  32  L.  Ed.  969, 
9  Sup.  Ct.  485,  486,  where  United  States  sued  to  redeem  land  from 
mortgage;  United  States  v.  Southern  Pac.  R.  Co.,  14  Sawy.  75,  39  Fed. 
142,  where  United  States  was  real  plaintiff,  in  suit  to  cancel  patent; 
United  States  v.  Adams,  54  Fed.  115,  suit  against  estate  of  deceased 
United  States  marshal;  United  States  v.  Winona  etc.  R.  Co.,  67  Fed. 
971,  15  C.  C.  A.  117,  where  United  States  delayed  suing  for  cancellation 
'  of  certification  of  railroad  lands ;  State  v.  Halter,  149  Ind.  294,  47  N.  E. 
665,  at  common  law,  laches  does  not  bar  State,  even  against  sureties; 
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/United  States  v.  American  Beil  Tel.  Co.,  159  U.  S.  554,  40  L.  Ed.  258,    . 
16  Snp.  Ct.  72,  ai^uendo. 

Distinguished  in  State  v.  Des  Moines,  96  Iowa,  536,  59  Am.  St.  Rep. 
390,  81  L.  R.  A.  192,  65  N.  W.  823,  declining,  after  four  years,  to  annul 
territorial  annexation  by  city,  under  void  statute. 

Maxim  "Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep.  171, 

182. 
Running  of  statute  of  limitations  against  State  as  dependent  upon 
State  being  real  party  in  interest.    Note,  8  Ann.  Caa.  702. 

Supreme  Court  will  detemiiiae  wlio  axe  partieB,  ftom  facts  appearing 
on  record. 

Approved  in  People  v.  General  etc.  Ry.  Co.,  172  111.  143,  50  N,  E.  163, 
and  State  v.  Halter,  149  Ind.  295,  47  N.  E.  666,  both  following  rule; 
United  States  v.  Churchyard,  132  Fed.  84,  upholding  Federal  jurisdic- 
tion over  action  on  government  contractor's  bond  given  under  28  Stat. 
278,  §  1. 

Where  govenmieiit  Is  mseire  nominal  party,  eizemptLoins,  othetwise  direct, 
will  be  disregarded. 

Approved  in  French  Republic  v.  Saratoga  Vichy  Co.,  191  U.  S.  438, 
48  L.  Ed.  252,  24  Sup.  Ct.  145,  refusing  interferenre  of  equity,  where 
French  Republic  is  suing  for  lessee  and  label,  dissimilar  in  form,  was  used 
long  without  protest ;  Moran  v.  Horsky,  178  U.  S.  213,  44  L.  Ed.  1041,  20 
Sup.  Ct.  859,  to  effect  that  United  States  proceeding  to  set  aside  patent  to 
establish  interest  of  person  having  equitable  claim,  subject  to  same  de- 
fenses of  laches,  limitation  and  want  of^  equity  as  individual ;  Folk  v. 
United  States,  233  Fed.  192,  reversing  order  appointing  receiver  in  suit 
by  United  States  to  cancel  allotment  made  to  member  of  Creek  Nation ; 
Chase  v.  United  States,  222  Fed.  596,  138  C.  C.  A.  117,  discussing:  title 
to  lands  of  Omaha  tribe  of  Indians ;  City  of  Wichita  v.  Wichita  Water 
Co.,  222  Fed.  793,  138  C.  C,  A.  337,  holding  city  could  not  maintain  bill 
a^inst  water  company  for  overcharges  made;  United  States  v.  Atlantic 
Coast  Line  R.  Co.,  206  Fed.  203,  holding  one  sending  valuable  jewels 
by  mail  to  foreign  country  cannot  recover  for  their  loss;  Central  of 
Geoi^a  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  981,  holding  suit 
against  officers  of  State  to  restrain  enforcement  of  railroad  rates  is  not 
suit  against  State;  Allen  v.  McMannes,  156  Fed.  624,  discussing  rights 
of  creditors  in  estate  of  bankrupt;  United  States  v.  Chicap:o  etc.  Ry. 
Co.,  116  Fed.  972,  54  C.  C.  A.  545,  holding  United  States  barred  from 
maintaining  action  to  cancel  land  patent  in  interest  of  homestead  claim- 
ant knowing  of  adverse  claim  many  years  before  suit  brought;  State 
V.  Board  of  Commrs.,  46  Ind.  App.  613,  91  N,  E.  614.  holdins:  county 
and  not  county  auditor  might  be  sued  for  deficit  in  State  school  funds; 
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Mace  V.  Ship  Pond  Land  etc.  Co.,  112  Me.  425,  92  Atl.  487,  holding 
lumher  company  sued  for  lumber  taken  from  State  lands  could  deduct 
expenses  of  removing  same;  City  of  Moberly  v.  Hassett,  127  Mo.  App. 
15,  106  S.  W.  115,  refusing  to  order  tax  bills  issued  to  pay  for  paving 
of  street  where  delay  of  six  years  had  been  made  in  application;  Mc- 
Cartcr  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  408,  75  Atl.  217,  upholding  oyster 
company's  title  to  tide-lands  as  against  State;  United  States  v.  Choctaw 
etc.  R.  R.  Co.,  3  Okl.  474,  41  Pac.  752,  denying  right  of  United  States 
to  sue  to  restrain  railroad  from  building  road  over  certain  lands;  East- 
ern State  Hospital  v.  Graves,  105  Va.  152,  52  S.  E.  838,  suit  by  insane 
hospital  controlled  by  directors  appointed  by  State  to  recover  charges 
for  taking  care  of  insane  patient  cannot  be  barred  by  limitations; 
United  States  v.  Des  Moines  etc.  Co.,  142  U.  S.  539,  35  L.  Ed.  1107,  12 
Sup.  Ct.  315  (affirming  84  Fed.  43,  28  C.  C.  A.  267),  70  Fed.  438,  prior 
adjudication  against  real  person  in  interest  is  bar;  Curtner  v.  United 
States,  149  U.  S.  673,  676,  37  L.  Ed.  894,  895, 13  Sup.  Ct.  989,  990,  where 
private  suit  would  have  been  barred;  United  States  v.  American  Bell 
Telephone  Co.,  167  U.  S.  265,  266,  42  L.  Ed.  163,  17  Sup.  Ct.  820,  suit 
to  set  aside  patent;  Union  Pac.  R.  Co.  v.  United  States,  67  Fed.  980, 
15  C.  C.  A.  123,  where  real  party  in  interest  would  be  estopped;  Church 
of  Christ  V.  Reorganized  Church  of  Jesus  Christ  of  Latter  Day  Saints, 
71  Fed.  252,  17  C.  C.  A.  397,  laches  is  valid  defense  to  suit  to  enforce 
charitable  trust;  People  v.  General  etc.  Ry.  Co.,  172  111.  143,  50  N.  E. 
163,  dismissing  suit  to  enjoin  street  railroad  construction,  brought  for 
rival  company;  State  v.  Halter,  149  Ind.  295,  47  N.  E.  666,  applying 
rule  to  suit  by  States;  Casey  v.  Anderson,  17  Mont.  175,  42  Pac.  763, 
judgment  canceling  patent,  if  afterward  set  aside,  does  not  interrupt 
continued  possession ;  United  States  v.  Adams,  54  Fed.  115,  and  Horsky 
V.  Moran,  21  Mont.  366,  53  Pac.  1071,  arguendo. 

Distinguished  in  United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  972, 
15  C.  C.  A.  117,  under  facts. 

Equity  wUl  not  vwOiXe  patent^  after  mreaaomAlilte  delay;  e.  g.,  forty- 
five  years. 

Approved  in  United  States  v.  Fletcher,  231  Fed.  329,  330,  holding 
United  States  seeking  to  set  aside  patent  to  land  will  be  barred  by 
delay  of  thirty-five  years ;  Iowa  v.  Carr,  191  Fed.  266,  112  C.  C.  A.  477, 
refusing  to  enforce  equitable  title  to  land  after  delay  of  twenty  years; 
Emerson  v.  Kennedy  Min.  &  Mill.  Co.,  169  Cal.  723,  147  Pac.  941,  re- 
fusing to  enforce  interest  in  mining  claims  after  delay  of  forty  years; 
United  States  v.  Marshall  Min.  Co.,  129  U.  S.  588,  32  L.  Ed.  738,  9 
Sup.  Ct.  346,  eight  years'  delay  in  contesting  decision  of  Land  Depart- 
ment is  fatal ;  Kirby  v.  Lewis,  39  Fed.  77,  lapse  of  thirty  years  renders 
conclusive,  presumption  that    State  agent  duly  reported  swamp-land; 
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Horsky  ▼.  Moran,  21  Mont.  358,  53  Pac.  1068,  where  placer  claimant 
delayed  asserting  rights  as  against  town-site  patent. 

Distinguished  in  United  States  v.  Curtner,  14  Sawy.  542,  38  Fed.  7, 
in  absence  of  laches. 

127  17.  8.  348-354,  32  L.  Ed.  168,  8  Sup.  Ot.  1132,  NOTES  ▼.  MANTIS. 
Perfectioia  of  location  of  mineral  Tein.  withdraws  land  ftom  sale. 
Approved  in  McKinley  Creek  Mining  Co.  v.  Alaska  United  Min.  Co., 
183  U.  S.  572,  46  L.  Ed.  385,  22  Sup.  Ct.  87,  holding  location  by  alien 
proof  against  all  attacks  except  government ;  O'Connell  v.  Pinnacle  Gold 
Mines  Co.,  140  Fed.  855,  4  L.  R.  A.  (N.  S.)  919,  72  C.  C.  A.  645  (affirm- 
ing 131  Fed.  110),  under  Rev.  Stats.,  §  2322,  on  death  of  locator  his 
unpatented  clain^s  passed  to  administrator  and  not  to  heirs;  McQuillan 
V.  Tanana  Electric  Co.,  3  Alaska,  116,  allowing  recovery  of  treble  dam- 
ages for  unlawful  removal  of  timber  from  placer  claim;  Cascaden  v. 
Dunbar,  2  Alaska,  412,  den3ring  specific  performance  or  oral  grub-stake 
contract;  Copper  River  Min.  Co.  v.  McClellan,  2  Alaska,  143,  refusing 
to  adjudge  locator  in  peaceful  possession  under  clear  record  title  to 
be  trustee  for  another  on  prior  oral  contract  to  locate  it  for  another; 
Golden  v.  Murphy,  31  Nev.  418,  103  Pac.  402,  holding  valid  mining 
location  does  not  pass  under  town-site  entry;  Mery  v.  Brodt,  121  Cal. 
336,  53  Pac.  819,  reaffirming  rule;  Manuel  v.  Wulff,  152  U.  S.  511,  38 
L.  Ed.  534,  14  Sup.  Ct.  653,  location  transferred  to  alien  can  be  ques- 
tioned by  government  alone;  Gillis  v.  Downey,  85  Fed.  487,  29  C.  C.  A. 
286,  and  Mt.  Rosa  Min.  etc.  Co.  v.  Palmer,  26  Colo.  62,  77  Am.  St.  Bep. 
245,  50  L.  B.  A.  289,  56  Pac.  178,  unpatented  lode  claim  will  support 
action  to  quiet  title;  Suessenbach  y.  First  Nat.  Bank,  5  Dak.  498,  41 
N.  W.  666,  such  right  may  be  transferred  or  inherited;  South  End  Min. 
Co.  ▼.  Tinney,  22,  Nev.  33,  35  Pac.  93,  patent  to  claim  of  another, 
surreptitiously  obtained,  will  not  support  ejectment. 

Distinguished  in  Migeon  v.  Montana  etc.  Ry.  ,Co.,  77  Fed.  254,  23 
C.  C.  A.  156,  abandoned  lode  claim  becomes  part  of  public  domain. 

Section  2333,  StfTlsed  Stalsitea,  is  Isappttcable  to  lodes  or  velxui  wltbln 
placer  claim  prevloculy  located. 

Approved  in  McConaghy  v.  Doyle,  32  Colo.  101,  75  Pac.  422,  appli- 
cation for  placer  patent  may  be  amended  so  as  to  take  in  lode  discovery 
shaft  where  amendment  did  not  embrace  additional  territory ;  McCarthy 
V.  Speedy  11  S.  D.  368,  77  N.  W.  592,  placer  claimant  can  locate  lode 
claim  within  placer  boundaries;  Mt.  Rosa  Min.  etc.  Co.  v.  Palmer,  26 
Colo.  63,  77  Am.  St.  Rep.  245,  50  I*.  R.  A.  289,  56  Pac.  179,  placer 
location  does  not  prevent  later  location  of  previously  known  lode 
therein. 

XIV— 19 
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Vein  is  "known  to  eodst"  wltbln  section  2383^  wben  location  mitde, 
'boundaiies  spedfled,  and  dotice  recorded. 

Approved  in  Dahl  v.  Raunheim,  132  U.  S.  262,  33  L.  Ed.  325,  10  Sup. 
Ct.  75,  general  verdict  for  placer  claimant  is  deemed  to  include  finding 
against  prior  existence  of  lode  claim;  Sullivan  v.  Iron  Silver  Min.  Co., 
143  tr.  S.  433,  36  L.  Ed.  215,  12  Sup.  Ct.  556,  mere  probabiHty  that  vein 
exists,  which  cannot  be  traced,  is  not  a  known  vein;  Iron  Silver  Min. 
Co.  V.  Mike  &  Starr  Gold  etc.  Min.  Co.,  143  U.  S.  400,  36  L.  Ed.  203, 
12  Sup.  Ct.  544  (see  dissenting  opinion  in  143  U.  S.  423,  36  L.  Ed.  211, 
12  Sup.  Ct.  522),  where  tunnel  under  applicant's  claim  disclosed  vein; 
Overgaard  v.  Westerberg,  3  Alaska,  173,  holding  no  rule  exists  as  to 
place  of  discovery  except  that  it  be  within  boundary ;  Wallace  v.  Hudson, 
170  Cal.  599,  150  Pac.  989,  holding  possessory  right  of  mine  locator 
passes  to  his  heirs  at  death;  Van  Ness  v.  Rooney,  160  Cal.  138,  116 
Pac.  394,  holding  lands  located  as  mineral  lands  cannot  be  granted  in 
aid  of  railroad  construction;  McConaghy  v.  Doyle,  32  Colo.  99,  102,  75 
Pac.  421,  422,  application  for  placer  patent  may  be  amended  so  as  to 
take  in  lode  discovery  shaft  where  amendment  did  not  embrace  additional 
territory;  Bergquist  v.  West  Virginia- Wyoming  Copper  Co.,  18  Wyo. 
273,  106  Pac.  684,  construing  words  "location  shaft"  in  certificate  to 
mean  "discovery  shaft." 

I)istinguished  in  Horsky  v.  Moran,  21  Mont.  349,  350,  53  Pac.  1065, 
as  to  town-site  patents. 

Lodes  or  veins  within  placer  claims.    Note,  50  L.  R.  A.  289,  294. 

Miscellaneous.  Cited  in  Mason  v.  Washington-Butte  Mining  Co.,  214 
Fed.  35, 130  C.  C.  A.  426,  holding  evidence  failed  to  show  that  discovery 
had  been  made;  Elliott  v.  Elliott,  3  Alaska,  361,  refusing  to  decree 
interest  in  mining  claim  where  delay  of  twelve  years  had  been  made 
in  asserting  same;  Worthen  v.  Sidway,  72  Ark.  225,  79  S.  W.  781, 
mining  location  is  property  capable  of  being  sold. 

127  U.  &  354-368,  32  fb  Ed.  182,  8  SoiK  Ot  1148,  SCOHLEB  SAFE  ETC.  00. 
T.  MOSLEE. 

Patent  being  granted  for  article  prodncad  by  certain  pxocefls^  process 
cannot  later  be  patented. 

Approved  in  Fireball  Gas  etc.  Co.  v.  Commercial  Acetylene  Co.,  239 
XT.  S.  166,  60  L.  Ed.  202,  36  Sup.  Ct.  89,  holding  Claude  &  Hess  patent 
No.  664,383  for  storage  of  acetylene  gas  did  not  expire  with  foreign 
patent  of  somewhat  similar  process;  Steinmetz  v.  Allen,  192  U.  S.  562, 
48  L.  Ed.  662,  24  Sup.  Ct.  422,  upholding  inventor's  nght  to  unite  claims 
for  process  with  claims  for  apparatus;  E.  E.  Johnson  Co.  v.  Grinnell 
Washing  Mach.  Co.,  231  Fed.  995,  refusing  to  sustain  Phillips'  patent 
No.  950,402  for  gearing  device  on  washing-machine;  Keystone  Trading 
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Co.  V.  Zapota  Mfg.  Co.,  210  Fed.  458,  upholding  Darling  patent  for 
machine  for  mannfactore  of  chewing-gum;  H.  J.  Heinz  Co.  v.  Cohn, 
207  Fed.  557,  125  C.  C.  A.  197,  upholding  Cohn  patent  No.  835,850  for 
transparent  envelope;  Century  Electric  Co.  v.  Westinghouse  Electric 
ft  Mfg.  Co.,  191  Fed.  352,  112  C.  C.  A.  8,  upholding  Tesla  patent  for 
transmission  of  electric  power;*  Adrian  Wire  Fence  Co.  v.  Jackson 
Fence  Co.,  190  Fed.  196,  holding  patent  for  die  for  forming  of  wire 
knot  and  one  for  knot  formed  are  not  for  same  invention;  Doiyues  v. 
Teter-Heany  Dev.  Co.,  150  Fed.  123,  80  C.  C.  A.  76,  construing  Downcs 
patent  No.  535,785,  for  asbestos  insulation  for  electrical  conductors; 
Williams  Calk  Co.  v.  Neverslip  Mfg.  Co.,  136  Fed.  212,  holding  Williams' 
patent  No.  666,583,  for  horseshoe  calk,  void  for  double  patenting; 
Thomson-Houston  Elec.  Co.  v.  Black  River  Traction  Co.,  124  Fed.  512, 
declaring  original  and  reissue  patent  for  traveling  contact  for  electric 
railways  included  and  distinctly  claimed  in  former  patent  to  same  in- 
ventor; Society  Fabriques  de  Products  Chimiques  v.  Lueders,  105  Fed. 
632,  holding  second  patent  void,  both  patents  for  one  and  same  or 
indivisible  invention;  Oval  etc.  Dish  Co,  v.  Sandy  Creek  etc.  Mfg.  Co., 
60  Fed.  288,  290,  reaffirming  rule;  Kiiapp  v.  Morss,  150  U.  S.  227,  37 
L.  Ed.  1062,  14  Sup.  Ct.  83,  where  combination  of  old  elements  per- 
forms no  new  function ;  Accumulator  Co.  v.  Julien  Electric  Co.,  57  Fed. 
614,  where  process  and  product  constitute  but  one  discovery;  Palmer 
etc.  Tire  Co.  v.  Lozier,  90  Fed.  744,  745,  33  C.  C.  A.  255,  essential  element 
of  one  patent  cannot  supx>ort  a  second;  Eastern  etc.  Bag  Co.  v.  Nixon, 
35  Fed.  753,  754,  arguendo. 

Criticised  in  Simonds  etc.  Mach.^Co.  v.  Hathom  Mfg.  Co.,  90  Fed. 
210,  upholding  second  patent  showing  additional  invention. 

Distinguished  in  Millar  v.  Eagle  Mfg.  Co.,  151  U.  S.  197,  38  L.  Ed. 
127,  14  Sup.  Ct.  315,  where  second  patent  covers  matter  described  in 
first,  distinct  and  separable  therefrom;  Miiller  v.  Lodge  etc.  Tool  Co., 
77  Fed.  628,  23  C.  C.  A.  357,  new  combination  of  known  elements,  greatly 
increasing  effectiveness,  is  patentable. 

Right  to  patent  for  new  process.    Note,  20  E.  B.  0.  132,  133. 

Different  patents  for  same  invention.    Note,  20  E.  B.  0.  221. 

127  tr.  a  363-370,  82  L.  Ed.  186^  8  9ai^  Ct.  1090,  HEBBBfAN  v.  ABTBUB. 

In  suit  for  Illegal  exaction,  defendant  may  sliow  it  legal,  although 
Illegal  ground  alleged  at  tlmfl. 

Approved  in  F.  Rosenstem  &  Co.  v.  United  States,  171  Fed.  73,  96 
C.  C.  A.  175,  holding  cattle  hair  goods  are  taxable  as  wool  goods ;  United 
States  V.  Komade  &  Co.,  162  Fed.  467,  89  C.  C.  A.  385,  holding  Japanese 
liquor  "sake"  is  taxable  as  wine. 

Distinguished  in  Herman  v.  Robertson,  41  Fed.  881,  arguendo. 
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127  U.  8.  370-376,  82  L.  Ed.  207,  8  Bap.  Ot.  1276,  BSKDY  ▼.  OOLDEN 
STATE  ETO.  IBON  WOBK8. 

Putting  roUen  under  an  aorticde  does  not  oonstltate  patentable  novelty. 
Approved  in  E.  E.  Johnson  Co.  v.  Qrinnell  Washing  Mach.  Co., '231 
Fed.  095,  refusing  to  snstain  Phillips'  patent  No.  950,402  for  gearing 
device  for  washing-machine ;  Gas  Machinery  Co.  v.  United  Oas  Improve- 
ment Co.,  228 •'Fed.  690,  refusing  to  sustain  Rusby  patent  No.  857,760 
for  water-gas  apparatus;  Elliott  Mach.  Co.  v.  Rothschild  &  Co.,  224 
Fed.  506,  holding  Elliott  patent  No.  765,616  for  button-fastening  machine 
could  not  be  sustained  for  want  of  novelty;  Herman  v.  Youngstown 
Car  Mfg.  Co.,  191  Fed.  586,  112  C.  C.  A.  185,  holding  claims  16  and  17 
of  Herman  patent  No.  777,096  for  apparatus  for  making  blue-prints 
could  not  be  sustained;  Gates  Iron  Works  v.  Overland  etc.  Min.  Co., 
147  Fed.  703,  78  C.  C.  A.  88,  holding  void  Gates  and  Capen  patent 
No.  616,659,  for  improvement  in  gyratory  stone-crushers;  Jones  v. 
Cyphers,  126  Fed.  755,  62  C.  C.  A.  21,  declaring  patent  mere  applica- 
tion to  incumbators  of  heated  outlet  pipe  to  produce  circulation  of  air 
void,  device  already  being  applied  to  houses  and  rooms;  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  .106  Fed.  715,  45 
C.  C.  A.  544,  holding  patent  infringed  by  machine  using  caps  geomet- 
rically different  in  form,  form  immaterial;  Hill  v.  Wooster,  132  U.  S. 
701,  33  L.  Ed.  606,  10  Sup.  Ct.  231,  reversing  adjudication  in  favor 
of  conflicting  patent  application,  for  want  of  invention;  Fond  du  Lac 
County  V.  May,  137  U.  S.  407,  34  L.  Ed.  718,  11  Sup.  Ct.  102,  addition 
of  grating  to  prison  patent  is  not  j^atentable ;  Black  Diamond  Coal  Min. 
Co.  V.  Excelsior  Coal  Co.,  156  U.  S.  617,  39  L.  Ed.  555,  15  Sup.  Ct.  484, 
portability  is  not  patentable;  Florsheim  v.  Schilling,  137  U.  S.  77,  84 
L.  Ed.  579,  11  Sup.  Ct.  25,  new  arrangement  of  old  elements,  which  is 
mere  result  of  mechanical  judgment,  is  not  patentable;  United  States 
etc.  Lubricator  Co.  v.  Wurster,  38  Fed.  430,  strictly  construing  Laskey 
&  Arnold  patent  for  axle  lubricator;.  Johnson  Co.  v.  Pacific  Rolling 
Mills  Co.,  47  Fed.  590,  strictly  limiting  Johnson  patent  for  street-car 
rail;  Frank  v.  Wm.  P.  Mockridge  Mfg.  Co.,  65  Fed.  522,  limiting  to 
specific  claim,  Frank  patent  for  cuff-fastener ;  Jensen  Can  Filling  Mach. 
Co.  V.  Norton,  67  Fed.  241,  14  C.  C.  A.  383,  limiting  to  specific  claim, 
Norton  patent  for  conforming  and  soldering  machine;  Muller  v.  Lodge 
etc.  Tool  Co.,  69  Fed.  740  (affirmed  in  77  Fed.  629,  630,  23  C.  C.  A. 
357),  construing  strictly  Muller  patent  for  tool-holder  for  lathes;  Gas- 
kill  V.  Myers,  81  Fed.  858,  26  C.  C.  A.  642,  omission  of  stove's  rollert . 
does  not  invalidate  reissue;  American  Tobacco  Co.  v.  Streat,  83  Fed. 
704,  28  C.  C.  A.  18,  apron  of  Streat  patent  for  oigarmaker's  implements 
is  essential  thereto. 
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Distinguished  in  McCormick  Harvesting  Mach.  Co.  v.  Aultman,  69 
Fed.  393, 16  C.  C.  A.  259  (reversing  68  Fed.  780,  781),  pioneer  patents 
are  broadly  construed. 

Defense  of  nonpatentabillty  U  avaUablo  ^tlioat  being  set  np  in 
answer. 

Approved  in  May  v.  Juneau  County,  137  U.  S.  411,  34  L.  Ed.  730, 
11  Sup.  Ct.  103,  foUowing  rule;  BrickUl  v.  Hartford,  67  Fed.  217,  de- 
fendants to  infringements  may  plead  general  issue  and  special  plea  of 
no  invention. 

Distinguished  in  Hunt  Bros.  Fruit  Packing  Co.  y.  Cassidy,  53  Fed. 
260,  3  C.  C.  A.  626,  patent  is  prima  facie  evidence  of  invention,  and 
must  be  overcome. 

OomUnatio%  wMdi  is  mere  aggregation,  is  not  patentable. 

Approved  in  Conley  v.  King  Bridge  Co.,  175  Fed.  86,  holding  Conley 
patent  No.  736,469  for  gauge  for  punching  holes  in  metal  could  not  be 
sustained  on  account  of  similar  patent  for  punching  holes  in  paper; 
Ross-Moyer  Mfg.  Co.  v.  Randall,  104  Fed.  369,  43  C.  C.  A.  678,  limiting 
Randall's  patent,  for  improved  strap  trimmer,  to  particular  construction 
specified  in  claim  and  described  in  drawing;  Royer  v.  Roth,  132  U.  S. 
206,  33  L.  Ed.  S24,  10  Sup.  Ct.  60,  Royer  patent  for  machine  for  treat- 
ing rawhide ;  Union  Edge  Setter  Co.  v.  Keith,  139  U.  S.  639,  35  L.  Ed, 
264,  11  Sup.  Ct.  624,  claim  No.  1  of  Helms  patent  for  sole-edge  bur- 
nisher; Campbell  v.  Bailey,  46  Fed.  665,  annulling  Campbell  patent  for 
catch-basin  cover;  Johhson  Co.  v.  Pacific  Rolling  Mills  Co.,  47  Fed.  592, 
form  of  Johnson  rail  is  not  patentable;  J.  L.  Mott  Iron  Works  v. 
Standard  Mfg.  Co.,  61  Fed.  86  (affirmed  in  53  Fed.  823,  4  C.  C.  A. 
28),  annulling  claim  No.  2  of  Demarest  patent  for  bath  waste- valves ; 
Schwarzwaelder  v.  Detroit,  77  Fed.  892,  production  of  cheaper  and  more 
durable  folding  chair  is  not  invention. 

Distinguished  in  Kelsey  Heating  Co.  v.  James  Spear  Stove  etc.  Co., 
165  Fed.  981,  holding  Kelsey  patent  No.  476,230  for  hot-air  furnace 
although  combination  of  old  elements,  was  patentable  invention. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  0.  859. 

127  U.  8.  S76-378,  32  L.  Ed.  261,  8  Sap.  Ct.  1327,  8T  PAUL  FLOUaH 
W0BS8  ▼.  8TABUNO. 

Patentee's  action  against  Ucensee,  controverting  patent's  Talidlty,  Is 
for  Supreme  Oonrt  on  appeal,  ixregpectiYB  of  amoont 

Approved  in  Clifford  v.  Capell,  165  Fed.  195,  91  C.  C.  A.  227,  holding 
patentee  may  recover  royalties  on  amount  of  articles  sold  by  licensee. 

Distinguished  in  Marsh  v.  Nichols,  140  U.  S.  356,  85  L.  Ed.  417,  11 
Sup.  Ct.  802,  where  agreement  to  transfer  interest  did  not  involve 
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patent's  validity ;  Pratt  v.  Paris  etc.  Coke  Co.,  168  U.  S.  260,  42  L.  Ed. 
460,  18  Sup.  Ct.  64,  where  rights  of  parties  are  based  solely  on  con- 
tract concerning  patent ;  Waterman  v.  Shipman,  130  N.  Y.  308,  29  N.  E. 
113,  where  mere  question  of  license  is  in  issue. 

Distinguished  in  Carleton  v.  Bird,  94  Me.  188,  47  Atl.  155,  enter- 
taining action  in  State  court  to  enforce  contract  whereby  defendant 
promised  to  pay  for  use  of  patented  article — case  arising  on  contract. 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Aim.  Oaa.  1916B,  800,  802,  804. 

Use  of  different  mechanical  method  for  producing  result  as  infringe- 
ment.   Note,  20  £.  R.  0.  690. 

127  U.  S.  379-390,  32  L.  Ed.  246^  8  Sap.  Ot  1308,  ABEAN8A8  VALLEY 
SMELTING  CO.  v.  BELDEN  MIK.  CO. 

Asstgnment  may  be  made  of  agreement  to  pay  money  or  deliver  goods 
by  payee  or  deliveree. 

Approved  in  In  re  Wright,  157  Fed.  546,  18  L.  B.  A.  (N.  S.)  193.  85 
C.  C.  A.  206,  and  In  re  Wright,  151  Fed.  361,  both  holding  commissions 
on  insurance  policies  due  to  bankrupt  pass  to  his  trustee. 

Distinguished  in  Mueller  v.  Northwestern  University,  195  111.  249, 
88  Am.  St.  Bep.  195,  63  N.  E.  115,  denying  recovery  upon  assigned  con- 
tract to  furnish  building  materials,  contract  providing  against  assign- 
ment without  consent;  State  v.  Kent,  98  Mo.  App.  287,  71  S.  W.  1067, 
sustaining  validity  of  provision  in  municipal  contract  with  employee 
prohibiting  assignment  of  claim  for  wages. 

ABslgnment  caxmot  be  made  of  contract  xl^t%  aooompanled  by  11a- 
billtiee,  or  where  perBonal  confldeoce  ie  Imvolved. 

Approved  in  Demarest  v.  Dunton  Lumber  Co.,  161  Fed.  265,  88  C.  C.  A. 
310,  refusing  to  allow  lumber  company  to  assign  contract  to  furnish 
lumber;  Pacific  Surety  Co.  v.  Leatham  &  Smith  etc.  Wrecking  Co.,  151 
Fed.  441,  80  C.  C.  A.  670,  holding  suit  on  bond  given  by  charterer  of 
vessel  is  not  within  admiralty  jurisdiction;  Montgomery  v.  De  Picot, 
153  Cal.  512,  126  Am.  St  Bep.  84,  96  Pac.  307,  and  Farr  v.  Veasey, 
125  Md.  206,  93  Atl.  431,  both  refusing  to  allow  assignment  of  con- 
tract to  purchase  land;  In  re  D.  H.  McBride  Co.,  132  Fed.  288,  where 
contract  between  author  and  publisher  provides  against  transfer  with- 
out author's  consent,  and  that  on  breach  copjrright  reverts  to  author, 
copyrights  cannot  be  sold  by  publisher's  bankruptcy  trustee;  Colton  v. 
Raymond,  114  Fed.  869,  52  C.  C.  A.  382,  holding  agency  in  which 
delectus  personae  is  essence  of  relation  cannot  be  sold  or  assigned; 
Snow  V.  Nelson,  113  Fed.  358,  holding  option,  not  assignable  in  terms, 
to  one  representing  himself  as  agent  of  person  known  to  owner,  not 
assignable ;  Neeley  v.  Phillips,  70  Ark.  92,  66  S.  W.  350,  holding  waiver 
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of  priority  of  landlord's  lien  did  not  pass  with  assignment  of  mortgage 
on  tenant's  crop;  Hamby  v.  Georgia  Iron  etc.  Co.,  127  Ga.  803,  56 
S.  £.  1037,  holding  lessee  of  number  of  convicts  cannot  sublease  same; 
Tifton  etc.  Ry.  Co.  v.  Bedgood,  116  Ga.  950,  43  S.  E.  269,  denying  assign- 
ability, without  consent,  of  contract  whereby  railroad  agreed  with  cer- 
tain mill  owners  to  build  spur-track  to  null;  School  Sisters  of  Notre 
Dame  v.  Kusnitt,  126  Md.  337,  93  Atl.  933,  holding  one  buying  goods 
under  belief  that  he  is  contracting  with  corporation  is  not  bound  when 
seller  proves  to  be  individual;  New  York  Bank  Note  Co.  v.  Elidder 
Press  Mfg.  Co.,  192  Mass.  406,  78  N.  E.  465,  holding  corporation  assign- 
ing its  assets  to  successor  cannot  assign  contract  involving  personal  con- 
fidence; Detroit  etc.  Service  Co.  v.  Schermack,  179  Mich.  276,  Ann.  Oas. 
1915D,  287,  146  N.  W.  147,  holding  contract  granting  exclusive  agency 
for  sale  of  machines  cannot  be  assigned;  Moore  v.  Thompson,  93  Mo. 
App.  347,  67  S.  W.  683,  holding  under  facts,  assignment  of  contract 
to  furnish  shoes  and  storeroom,  etc.,  consented  to;  Standard  Sewing 
Machine  Co.  v.  Smith,  51  Mont.  249,  152  Pac.  39,  holding  sureties  can- 
not be  held  liable  on  indemnity  bond  where  original  contract  has  been 
assigned ;  Schlessinger  v.  Forest  Products  Co.,  78  N.  J.  L.  642,  138  Am. 
St.  Rep.  627,  30  L.  R.  A.  (N.  S.)  347,  76  Atl.  1026,  holding  contract 
for  goods  to  be  specially  manufactured  not  assignable;  People's  Bank 
&  Trust  Co.  V.  Weidinger,  73  N.  J.  L.  436,  64  Atl.  180,  holding  contract 
of  mother  to  provide  for  illegitimate  children  could  not  be  assigned; 
Kelly  Asphalt  Block  Co.  v.  Barber  Asphalt  Pav.  Co.,  211  N.  Y.  71, 
L.  R.  A.  19150,  256,  105  N.  E.  89,  allowing  action  by  undisclosed  prin- 
cipal on  contract  for  purchase  of  asphalt  blocks;  New  York  Bank  Note 
Co.  V.  Hamilton  Bank  Note  Co.,  180  N.  Y.  292,  73  N.  E.  51,  contract 
between  manufacturer  of  strip  ticket  printing-press  and  another  to  sell 
all  presses  through  latter  who  had  right  to  lease  same  is  not  assign- 
able; Barringer  v.  Bes  Line  Const.  Co.,  23  Okl.  134,  21  L.  R.  A.  (N.  S.) 
597,  99  Pac.  776,  holding  time  certificate  not  assignable  by  employee; 
Swarts  V.  Narragansett  Elec.  Light  Co.^  26  R.  I.  390,  437,  59  Atl.  78, 
111,  contract  for  installation  of  electric  apparatus  under  sux)ervision 
of  contractor  not  assignable  though  made  between  parties  and  their 
assigns ;  McGuire  v.  Brown,  114  Va.  242,  76  S.  E.  298,  refusing  to  allow 
assignment  of  contract  for  sale  of  land;  Epperson  v.  Epperson,  108 
Va.  476,  62  S.  E.  346,  holding  contract  for  support  not  assignable; 
Poling  V.  Condon  etc.  Lumber  Co.,  56  W.  Va.  636,  47  S.  E.  281,  holding 
contract  to  buy  certain  logs  to  be  put  in  certain  river  at  certain  point 
and  driven  to  certain  place;  Johnson  v.  Vickers,  139  Wis.  148,  131  Am. 
fit.  Rep.  1046,  21  L.  R.  A.  (N.  S.)  359, 120  N.  W.  838,  holding  contractor 
could  not  assign  contract  to  construct  and  equip  canning  factory;  Menger 
V.  Ward,  87  Tex.  627,  30  S.  W.  855,  reaffirming  rule;  Burck  v.  Taylor, 
152  U.  S.  651,  38  L.  Ed.  584,  14  Sup.  Ct.  702  (see  dissenting  opinion 
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in  152  U.  S.  670,  88  L.  Ed,  591,  14  Sup.  Ct.  710),  where  State  capital 
contractor  agreed  not  to  assign  contract;  Rice  v.  Gibbs,  40  Neb.  266, 
58  N.  W.  725,  assignee  of  contract  for  sale  of  land  cannot  substitute 
personal  liability  for  that  of  assignor;  Zetterlund  v.  Texas  etc.  Cattle 
Co.,  55  Neb.  369,  75  N.  W.  862,  where  contract  calls  for  personal  services 
and  forbids  assignment;  Bagby  etc.  R.  Co.  v.  Rivers,  87  Md.  421,  67 
Am.  St  Bep.  360,  40  L.  B.  A.  634,  40  Atl.  172,  right  to  use  retiring 
partner's  name  does  not  authorize  assignment  thereof. 

Disti|iguished  in  American  Colortj^  Co.  v.  Continental  Colortype  Co., 
188  U.  S.  107,  47  L.  Ed.  405,  23  Sup.  Ct.  266,  enforcing  contract  where 
employee  recognized  substituted  parties,  new  contract  entered  into; 
Oak  Grove  Const.  Co.  v.  Jefferson  County,  219  Fed.  862,  863, 135  C.  C.  A. 
528,  holding  contract  of  county  for  public  work  assignable;  American 
Bonding  &  Trust  Co.  v.  Baltimore  &  O.  L.  W.  R.  R.  Co.,  124  Fed.  871, 
60  C.  C.  A.  52,  allowing  assignee  of  contract  entered  into  between 
receiver  and  contractor  for  certain  betterments  to  sue  upon  contractor's 
bond  for  contractor's  default ;  Campbell  v.  Sumner  County,  64  Kan.  377, 
67  Pac.  866,  denying  assignability  of  contract  to  do  printing  of  county 
without  consent  of  board  of  county  commissioners;  Pearson  v.  Millard, 
150  N.  C.  308,  63  S.  E.  1055,  holding  one  cotenant  may  assign  to  other 
tenant  his  interest  in  lease  and  option  to  purchase;  Minnetonka  Oil 
Co.  V.  Cleveland  Vitrified  Brick  Co.,  27  Okl.  187,  188,  111  Pac.  329,  330, 
holding  contract  for  construction  of  brick  factory  was  assignable;  Big 
Bend  Land  Co.  v.  Hutchings,  71  Wash.  348,  128  Pac.  653,  holding  option 
for  sale  of  land  may  be  assigned;  Cincinnati  Siemens-Lungren  Gas  etc. 
Co.  V.  Western  Siemens-Lungren  Co.,  152  U.  S.  202,  38  L.  Ed.  412,  14 
Sup.  Ct.  524,  where  vendee,  under  manufacturing  contract,  accepted 
goods  from  manufacturer's  assignee;  Edmunds  v.  Illinois  etc.  R.  Co.,  80 
Fed.  81,  claim  which  passes  by  inheritance  is  assignable ;  Horst  v.  Roehm, 
84  Fed.  569,  relation  of  personal  confidence  must  be  involved  iix  con- 
tractual rights  themselves. 

Assignability  of  executory  contracts  as  affected  by  the  element  of 
personal  trust  and  confidence.    Note,  1  Ann.  Oas.  854,  856. 

Asslgmnent  caxmot  be  made  by  smelting  company,  of  agreement  to 
assay  and  pay  for  ore,  at  TBlne,  no  security  being  glYen. 

Approved  in  Gray  Engine  Starter  Co.  v.  Gray,  224  Fed.  724,  and 
Central  Brass  etc.  Co.  v.  Stuber,  220  Fed.  911,  both  refusing  to  allow 
assignment  of  contract  to  manufacture  patented  article;  Demarest  v. 
Dunton  Lumber  Co.,  151  Fed.  518,  519,  520,  holding  contract  of  lumber 
company  to  sell  lumber  for  period  of  one  year  could  not  be  assigned 
by  purchaser;  Wheeler  v.  Walton,  64  Fed.  667,  contract  for  sale  of 
"sulphur  contents"  of  pyrites,  not  passing  title  to  cinder;  Sprankle  v. 
Trulove,  22  Ind.  App.  591,  54  N.  E.  466,  proposal  to  purchase,  condi- 
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tioned  upon  delivery  to  purchaser,  and  warranty,  is  not  assignable ;  Jack- 
son V.  Sessions,  109  Mich.  222,  67  N.  W.  318,  assignment  of  timber 
purchase  contract,  by  subvendee,  is  void  as  between  original  vendor  and 
assignee ;  Hall  v.  Chitwood,  106  Mo.  App.  671,  81  S.  W.  209,  arguendo. 

Distinguished  in  Berry  v.  Chase,  179  Fed.  429,  102  C.  C.  A.  672, 
holding  owner  of  debt  against  undisclosed  principal  may  transfer  right 
of  election  to  sue  principal  or  agent;  In  re  Niagara  Radiator  Co.,  164 
Fed.  103,  holding  trustee  of  bankrupt  is  entitled  to  his  rights  under 
contract  of  company  to  furnish  ore;  Fletcher  v.  Prestwood,  160  Ala. 
142,  43  South.  234,  upholding  assignment  of  contract  to  furnish  logs; 
Baird  Bros.  v.  Walter  Pratt  &  Co.,  6  Ind.  Ter.  48,  89  S.  W.  652,  holding 
delivery  of  goods  from  factory  instead  of  from  business  office  did  not 
constitute  breach  of  contract;  Degnan  ▼.  Nowlin,  5  Ind.  Ter.  318,  82 
S.  W.  760,  holding  where  one  partner  sells  his  interest  in  contract  to 
other  partner,  he  need  not  be  made  party  in  suit  on  same ;  Pulaski  Stave 
Co.  V.  Miller's  Creek  Lumber  Co.,  138  Ky.  387,  128  S.  W.  102,  holding 
contract  for  purchase  of  number  of  logs  was  assignable;  Northwestern 
Lumber  Co.  v.  Byers,  133  Mich.  638,  96  N.  W.  631,  contract  Whereby 
residents  of  town  furnished  free  site  for  mill  for  ten  years  and  paid 
all  taxes,  and  other  party  agreed  to  erect  and  operate  mill,  is  assign- 
able; Atlantic  etc.  R.  Co.  v.  Atlantic  etc.  Co.,  147  N.  C.  376,  125  Am. 
St  Rep.  550,  15  Ann.  Oas.  363,  23  L.  R.  A.  (N.  S.)  223,  61  S.  E.  188, 
holding  lessee  railroad  company  might  become  assignee  of  contract  to 
furnish  fuel;  La  Rue  v.  Groezinger,  84  Cal.  285,  18  Am.  St  Rep.  182, 
24  Pac.  43,  contract  for  sale  of  grape  crop  is  assignable;  Rice  v.  Gibbs^ 
33  Neb.  468,  60  N.  W.  438,  enforcing  performance  of  assigned  option 
contract  for  sale  of  land. 

Assignability  of  executory  contract  to  perform  particular  work. 
Note,  23  L.  R.  A.  (N.  S.)  223. 

Assignability  of  contract  to  supply  such  quantity  of  goods  as  pur- 
chaser may  require.    Note,  2  B.  R.  0.  444. 

Real  party  in  interest  by  whom  action  must  be  brought.    Note,  64 
L.  R.  A.  599. 

Miscellaneous.  Cited  in  Delaware  County  ▼•  Diebold  Safe  etc.  Co., 
133  U.  S.  488,  33  L.  Ed.  680,  10  Sup.  Ct.  403,  where  State  law  permits 
action  by  assignee,  it  is  on  law  side. 

127  n.  a  890^^96^  32  Ik  Ed.  249,  8  Sup.  OL  1824,  MOSHEE  T.  ST.  L0TJI8 
ETC.  B.  B.  OO. 

Paaenger'B  rights  on  tourist  ticket  at  reduced  rata  depead  on  the  cob- 
traet,  not  agent's  rei^reoentatlons. 

Approved  in  Lytle  v.  Galveston  etc.  Ry.  Co.,  100  Tex.  299,  99  S.  W. 
398,  Kirby  ▼.  Union  Pac.  Ry.  Co.,  51  Colo.  515,  Ann.  Oas.  191SB,  461, 
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119  Pac.  1045,  and  Bitterman  v.  Louisville  etc.  R.  R.  Co.,  207  U.  S.  221, 
12  Ann.  Oas.  698,  52  L.  Ed.  181,  28  Sup.  Ct.  Bl,  all  allowing  injunction 
restraining  brokers  from  dealing  in  nontransferable  excursion  rate  tick- 
ets; Louisville  etc  R.  Co.  v.  Bitterman,  144  Fed.  42,  75  C.  C.  A.  192, 
restraining  scalping  of  nontransferable  special  round- trip  Ntickets;  Illinois 
Cent.  Ry.  Co.  v.  Caffrey,  128  Fed.  772,  and  Louisville  etc.  Ry.  Co.  v. 
Bitterman,  128  Fed.  178,  both  issuing  injunction  restraining  ticket 
brokers  from  buying  and  selling  tickets  issued  to  persons  at  a  reduced 
rate,  agreeing  not  to  transfer  same;  Delaware  etc.  R.  Co.  v.  Frank,  110 
Fed.  694,  holding  railroad  under  no  obligation  to  transport  subsequent 
purchaser  of  ticket  from  broker;^  Norton  v.  Consolidated  Ry.  Co.,  79 
Conn.  115,  118  Am.  St.  Bep.  132,  6  Ann.  Oas.  943,  63  Atl.  1089,  and 
Jones  Y.  Omaha  etc.  R.  Co.,  95  Neb.  806,  146  N.  W.  962,  both  holding 
passenger  is  bound  by  day-old  transfer  presented  to  conductor  and  is 
not  entitled  to  ride;  Schubach  v.  McDonald,  179  Mo.  183,  101  Am,  St. 
R^.  452,  65  L.  B.  A.  136,  78  S.  W.  1023,  enjoining  ticket  scalping; 
Leyser  v.  Chicago  etc.  R.  Co.,  138  Mo.  App.  42,  119  S.  W.  1071,  holding 
passenger  availing  himself  of  stopover  privilege  was  not  required  to 
finish  trip  in  three  days  named  in  contract;  Sanden  v.  Northern  Pac. 
Ry.  Co.,  43  Mont.  218,  219,  34  L.  B.  A.  (N.  S.)  711,  115  Pac.  410,  411, 
holding  passenger  holding  ticket  calling  for  continuous  trip  was  not 
entitled  to  stopover;  Loy  v.  Northern  Pac.  Ry.  Co.,  68  Wash.  39,  122 
Pac.  374,  holding  where  ticket  produced  did  not  entitle  passenger  to 
passage,  he  was  subject  to  ejectment;  Callaway  v.  Mellett,  15  Ind.  App. 
370,  57  AnL  St  Bep.  241,  44  N.  E.  199,  ticket  constitutes  contract ;  Gulf 
etc.  Ry.  Co.  v.  Looney,  85  Tex.  166,  34  AnL  St.  Bep.  794,  16  L.  B.  A. 
474,  19  S.  W.  1042,  ticket-holder  is  bound  by  reasonable  limitation 
thereon;  Drummond  v.  Southern  Pac.  Co.,  7  Utah,  121,  25  Pac.  733, 
acceptance  of  ticket  operates  as  signature. 

Distinguished  in  Wightman  v.  Chicago  etc.  R.  Co.,  73  Wis.  175,  9  Am. 
St.  Bep.  781,  2  L.  B.  A.  187,  40  N.  W.  692,  coupon  ticket,  separated  by 
accident,  must  be  honored. 

Contract  making:  stamp  en  ticket  a  oondmon  <xr  i«itiizn  panage^  agent 
cannot  waive  thia. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Evans,  169  Ind.  421,  14  L.  B.  A. 
(N.  S.)  868,  82  N.  E.  777,  holding  owner  of  commutation  ticket  good 
only  for  members  of  family  forfeits  rights  when  others  are  permitted 
to  use  same ;  Pittsburgh  etc.  Ry.  Co.  v.  Coll,  37  Ind.  App.  236,  76  N.  E. 
818,  holding  one  suing  for  agent's  failure  to  validate  return  ticket 
must  sue  in  tort,  not  breach  of  contract ;  Schmidt  v.  Kansas  City- Western 
Ry.  Co.,  91  Kan.  502,  138  Pac.  644,  holding  railroad  liable  for  wan- 
tonly ejecting  passenger  from  train;  Illinois  Cent.  R.  Co.  v.  Williams, 
147  Ky.  57,  143  S.  W.  762,  holding  passenger  holding  ticket  requiring 
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validation  for  retom  passage  is  not  entitled  to  ride  on  his  failure 
to  do  so ;  Boling  v.  St.  Louis  etc.  R.  R.  Co.,*  189  Mo.  232,  237,  88  S.  W. 
38,  40,  applying  rule  to  special  round-trip  ticket  requiring  identification 
before  it  is  good  for  return  passage;  Mason  v.  Seaboard  Air  Line  Ry. 
Co.,  159  N.  C.  187,  Ann.  Oba.  1914B,  911,  76  S.  E.  26,  holding  owner 
of  mileage  book  must  produce  same  when  presenting  exchange  ticket; 
Watson  V.  Louisville  etc.  R.  R.  Co.,  104  Tenn.  201,  56  S.  W.  1026, 
upholding  rule  of  company  requiring  return  ticket  to  be  stamped  ^in 
order  to  be  valid ;  Virginia  etc.  R.  Co.  v.  Hill,  105  Va.  737,  54  S.  E.  875, 
railroad  not  liable  for  expulsion  of  passenger  who.  was  by  mistake  given 
wrong  ticket-  by  ticket  agent;  Boylan  v.  Hot  Springs  R.  R.  Co.,  132 
U.  S.  151,  38  L.  Ed.  294,  10  Sup.  Ct.  51,  and  Edwards  v.  Lake  Shore 
etc.  Ry.  Co.,  81  Mich.  370,  21  Am.  St.  Rep.  532,  45  N.  W.  829,  following 
rule;  New  York  etc.  Ry.  Co.  v.  Bennett,  50  Fed.  501,  1  C.  C.  A.  544, 
Callaway  v.  Mellett,  15  Ind.  App.  369,  57  Am.  St  Rep.  240,  44  N.  E. 
199,  and  dissenting  opinion  in  Evansville  etc.  R.  R.  Co.  v.  Cates,  14  Ind. 
App.  188,  41  N.  E.  717,  face  of  ticket  is  conclusive,  as  between  holder 
and  conductor;  Louisville  etc.  Ry.  Co  v.  Wright,  18  Ind.  App.  131,  47 
N.  E.  492,  where  ticket  provided  for  purchaser's  signature  before  return 
trip;  Abram  v.  Gulf  etc.  Ry.  Co.,  83  Tex.  65,  18  S.  W.  322,  acceptance 
of  ticket  constitutes  contract;  separate  opinion  in  Morse  v.  Southern 
Ry.  Co.,  102  Ga,  309,  29  S.  E.  867,  and  Chase  v.  Atchison  etc.  Ry.  Co., 
70  Kan.  553,  79  Pac.  155,  both  arguendo. 

Distinguished  in  Pouilin  v.  Canadian  Pac.  Ry.  Co.,  47  Fed.  862, 
where  agent  stamped  ticket  incorrectly;  McGhee  v.  Reynolds,  117  Ala. 
419,  23  South.  69,  upholding  complaint  alleging  agent's  refusal  to  stamp 
ticket;  Johnson  v.  Lyon,  75  Mich.  485,  42  N.  W.  996,  where  time  of 
performing  contract  becomes  impossible  by  nonhappening  of  contem- 
plated event,  performance  is  excused. 

Canler,  not  liable  bcyoBd  its  own  line,  is  not  reepoosible  for  connecting 
road's  f ailnre  to  have  agont  to  stamp  ticket. 

Approved  in  Shortsleeve?  v.  Capital  Traction  Co.,  28  App.  D.  C.  374, 
8  L.  B.  A.  (N.  8.)  287,  holding  passenger  boarding  car  at  wrong  transfer 
point  is  not  entitled  to  ride;  Tyler  v.  Pennsylvania  R.  R.  Co.,  18  App. 
D.  C.  42,  holding  in  suit  for  breach  of  contract  of  carriage,  newspaper 
clippings  and  badges  of  train  crew  are  insufficient  to  show  joint  owner- 
ship of  connecting  lines;  Boling  v.  St.  Louis  etc.  R.  R.  Co.,  189  Mo. 
240,  88  S.  W.  41,  where  round-trip  ticket  provided  for  identification 
before  return  and  that  return  must  be  commenced  on  date  of  identifi- 
cation, initial  carrier  not  liable  for  mistake  of  agent  of  other  road  in 
punching  ticket;  Cincinnati,  N.  O.  &  P.  T.  Ry.  Co.  y.  Harris,  115  Tenn. 
509,  5  L.  R.  A.  (N.  S.)  779,  91  S.  W.  213,  where  passenger  bought 
through  ticket  from  initial  carrier  and  obtained  order  on  connecting 
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carrier's  agent  for  ticket,  but  was  unable  to  procure  it  because  of  agent's 
negligence,  latter  carrier  Imble  for  indignities  offered  by  conductor; 
Central  Trust  Co.  v.  East  Tennessee  etc,  Ry.  Co.,  65  Fed.  336,  following 
rule;  Western  etc.  R.  R.  Co.  v.  Stocksdale,  83  Md.  255,  34  AtL  881, 
where,  by  mistake,  agent  sold  wrong  ticket,  action  is  for  breach  of  con- 
tract, not  damages  for  ejectment;  dissenting  opinion  in  Evansville  etc. 
R.  R.  Co.  V.  Cates,  14  Ind.  App.  189,  41  N.  E.  718,  majority  holding 
passenger  entitled  to  be  carried  where  ticket  agent  delivered  wrong 
ticket;  dissenting  opinion  in  Indianapolis  St  Ry.  Co.  v.  Wilson,  161 
Ind.  182,  100  Am.  St.  Bep.  261,  66  N.  E.  959,  majority  holding  railroad 
liable  for  expulsion  of  passenger  who  had  been  given  wrong  transfer. 

Distinguished  in  Northern  Pac.  R.  Co.  v.  Pauson,  70  Fed.  589,  30 
L.  R.  A.  733,  17  C.  C.  A.  287,  and  Gulf  etc.  Ry.  Co.  v.  St.  John,  13 
Tex.  Civ.  App.  263,  35  S.  W.  503  (see  dissenting  opinion  in  13  Tex. 
Civ.  App.  264,  35  S.  W.  504),  where  agent  was  present  but  n^lected 
to  stamp  ticket ;  Cowen  v.  Winters,  96  Fed.  932,  37  C.  C.  A.  628,  one 
railroad  cannot  repudiate  another's  mileage  contract,  made  by  its  author- 
ity; Hot  Springs  R.  R.  Co.  v.  Deloney,  65  Apk.  181,  67  Am.  St.  Bep. 
916,  45  S.  W.  352,  passenger  is  entitled  to  be  carried  where  agent 
delivers  wrong  ticket. 

Liability  of  passenger  carrier  selling  through  ticket  for  wrongful 
acts  or  omissions  of  connecting  carriers.    Note,  3  Ann.  Oas.  6. 

Limitation  of  carrier's  liability  in  bills  of  lading.    Note,  88  Am. 
St  Bep.  201. 

Right  of  passenger  to  bring  action  ex  contractu  against  carrier  for 
personal  injuries  or  ejection  from  train.    Note,  10  Ann.  Oas.  463. 

127  17.  8.  396-396,  32  Ik  Ed.  185,  8  Sap.  Ot.  1089,  HOLIiANB  ▼.  8HIPLET. 

Patent  in  1884,  for  leadtu^dan  in  pendto,  held  void  for  want  of  in- 
▼wition. 

Approved  in  American  Road  Machine  Co.  v.  Pennock  &  Sharp  Co., 
45  Fed.  255,  Taf t  patent  for  road-making  mac}iine ;  Johnson  Co.  v.  Pacific 
Rolling  Mills  Co.,  47  Fed.  590,  Johnson  patent  for  street  rails,  as  to 
form  thereof;  Haugfiey  v.  Lee,  48  Fed.  384,  Haughey  patent  for  inter- 
fering device  for  horses;  Wilson  v.  Ansonia  etc.  Copper  Co.,  54  Fed. 
496,  4  C.  C.  A.  484,  Wilson  patent  for  lamp-burner;  Hill  v.  Wooster, 
132  U.  S.  701,  33  L.  Ed.  506,  10  Sup.  Ct.  231,  want  of  patentabiHty  ia 
fatal  to  contested  claim  for  patent. 

127  IT.  8.  399-401,  32  Ik  Ed.  196,  8  Sap.  Ot  1199,  HOSFOBB  v.  OEBMANIA 
FIBE  INS.  00. 

Insurer,  only  asldng  as  to  mortgage  encumbrance^  cannot  object  to 
nondisclosure  of  tax  Uen. 
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Approved  in  Dunbar  v.  Phenix  Ins.  Co.,  72  Wis.  502,  40  N.  W.  390, 
issuance  of  policy  waives  unanswered  questions. 

Insured's  statements  in  apiAlcation  tliat  smolring  1b  not  allowed  is  not 
broken  if  afterward  allowed. 

Approved  in  Virginia  etc.  Ins.  Co.  v.  Buck,  88  Va.  522,  13  S.  E.  974, 
presumption  is  against  continuing  warranties'. 

Distinguished  in  Gardner  v.  Continental  Ins.  Co.,  125  Ky.  471,  101 
S.  W.  910,  holding  where  agent  fills  in  answers  to  questions  and  same 
are  untrue,  company  cannot  claim  misrepresentation. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  R.  A.  393. 

127  XT.  8.  404-405,  S2  L.  Ed.  198,  8  Sop.  Ct  1202,  HOSFOBD  T.  HABTFOBD 
FIBE  INS.  OO. 

Insured's  warranty,  aa  to  encumbranceB,  h^d  not  to  include  those 
created  by  law;  a  g.,  for  taxea. 

Approved  in  Fonts  v.  Millikan,  30  Ind.  App.  301,  65  N.  E.  1051, 
holding  condition  in  deed  that  encumbrance  by  grantee  shall  work  for- 
feiture, does  not  including  lien  for  taxes;  Insurance  Co.  v.  Brooklyn  v. 
Smith,  9  Kan.  App.  832,  61  Pac.  502,  declaring  policy  not  forfeited  by 
judgment  lien  procured  in  invitum;  Kennedy  v.  London  etc.  Fire  Jns.  Co., 
157  Mich.  417,  122  N.  W.  136,  holding  where  tax  title  is  shown  to  be 
void,  same  cannot  be  used  as  defense  in  suit  on  insurance  x>olicy ;  Small 
V.  Westchester  etc.  Ins.  Co.,  51  Fed.  792,  condition  against  litigation 
of  title  or  possession  of  property  does  not  include  other ,  litigation ; 
Lodge  V.  Capital  Ins.  Co.,  91  Iowa,  106,  58  N.  W.  1090,  condition  against 
placing  encumbrance  on  property  does  not  include  judgment. 

Distinguished  in  Kline  Bros.  &  Co.  v.  Royal  Ins.  Co.,  192  Fed.  383, 
384,  holding  chattel  mortgage  on  tobacco  crop  delivered  to  warehouse 
company  could  not  affect  policy  covering  warehouse. 

127  H.  8.  406-409,  32  L.  Ed.  180,  8  Sap.  Ot  1104,  OHIOAGO  ETC.  BY.  CO. 
Y.  tTNlTED  STATES. 

Bevised  Statutes,  section  3062,  for  redncti0n  of  mail  contractor's  pay 
npon  noncompliance  with  contract,  construed. 

Approved  in  Allman  v.  United  States,  131  U.  S.  35,  33  L.  Ed.  53,  9 
Sup.  Ct.  633,  forfeiture  imposed  by  postmaster-general  is  not  reviewable ; 
Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  799,  upholding  right  of  postmaster- 
general  to  designate  third  assistant  as  party  to  decide  on  admission  of 
publications  to  mails. 

Where  two  statates  on  same  anbjectv  effect  is  to  be  givem  both,  if 
practicabto. 

Approved  in  Butler  v.  United  States,  87  Fed.  660,  applying  rule  to 
different  parts  of  same  statute. 
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Second  act  repeaJs 'firsts  only  to  extent  of  repognaiicy;  not  by  mere 
omissions  and  additions. 

Approved  in  The  Adula,  127  Fed.  857,  holding  district  attome3r8  act, 
fixing  salaries  of  such  officers,  not  repealing  former  act^  allowing  dis- 
trict attorneys  additional  compensation  in  prize  cases;  Ban  v.  Columbia 
Southern  R.  Co.,  117  Fed.  33,  54  C.  C.  A.  407,  construing  later  statute 
giving  liens  to  additional  class  of  creditors,  providing  different  method 
of  enforcing  same,  afford  latter  class  a  cumulative  remedy;  Callan  v. 
District  of  Columbia,  16  App.  P.  C.  277,  holding  act  of  1887  of  District 
of  Columbia  repealed  act  of  1871,  regarding  regulation  of  hacks  and 
hack-stands;  United  States  v.*  Buckles,  6  Ind.  Ter.  323,  97  S.  W.  1024, 
holding  indictment  charging  that  accused  "did  introduce"  liquor  into 
Indian  territory  charged  an  offense;  State  v.  Ducker,  35  Nev.  224,  127 
Pac.  993,  holding  under  Nevada  statutes  appeal  lies  from  order  granting 
injunction;  Hagerman  v.  Meeks,  13  N.  M.  577,  86  Pac.  804,  refusing 
to  allow  collateral  attack  on  order  of  probate  court  decreeing  sale  of 
lands ;  State  v.  Southern  Ry.  Co.,  141  N.  C.  863,  54  S.  E.  297,  upholding 
prosecution  for  transporting  cattle  from  quarantined  district;  Bank 
of  British  North  America  v.  Cahn,  79  Cal.  465,  21  Pac.  864,  and  Winslow 
V.  Morton,  118  N.  C.  492,  24  S.  E.  419,  reaffirming  rule ;  The  Menominie, 
36  Fed.-  202,  Gen.  Stats.  Minn.,  1878,  c.  83,  §  1,  giving  lien  for  debt 
on  ship,  is  not  repealed  by  Gen.  Stats.  1878,  c.  90;  In  re  Moore,  66 
Fed.  950,  construing  Rev.  Stats.,  §§  1955  and  1957,  with  §  14,  Alaska 
organic  law;  Cortesy  v.  Territory,  7  N.  M.  94,  19  L.  R.  A.  365,  32  Pac. 
606,  construing  Sunday  labor  law,  §  933,  Comp.  Laws  1884,  and  amend- 
ment thereof,  'Laws  1887,  c.  26. 

Statute  repeals  prior  one  only  wliere  plainly  Intended  as  sabstitnte 
therefor. 

Approved  in  Rice  v.  Sharpleigh  Hardware  Co.,  85  Fed.  568,  con- 
struing sections  424  and  4219,  Mill  &  V.  Code,  together. 

Miscellaneous.  Cited  in  United  States  v.  Hanson,  167  Fed.  893,  93 
C.  C.  A.  371,  in  opinion  of  lower  court. 

127  tJ.  S.  409-411,  32  L.  Ed.  207,  8  Sap.  Ot.  1202,  BABNARD  v.  DIST.  OF 
COLX7MBIA. 

Contractor  agreeing  to  do  work  for  certain  ram  cannot  charge  more 
confcnmably  to  entry  on  dty  board's  Journal. 

Approved  in  District  of  Columbia  v.  Johnson,  165  U.  S.  335,  41  L.  Ed. 
736,  17  Sup.  Ct.  364,  act  authorizing  payment  of  "board  rates"  con- 
ferred gratuity,  due  only  upon  passage  thereof. 

Distinguished  in  District  of  Columbia  v.  Barnes,  197  U.  S.  153,  49 
L.  Ed.  702,  25  Sup.  Ct.  401,  compensation  for  work  done  outside  of 
original  contract  may  be  awarded  by  Court  of  Claims  under  District 
of  Columbia  Claims  Act  of  1880. 


303    RATTERMAN  V,  WESTERN  UNION  TEL.  CO.    127  U.  S.  411-428 

Miscellaneous.  Cited  in  Cortesy  v.  Territory,  7  Nv  M.  94,  19  L.  R.  A. 
S55,  32  Pac.  506,  referring  to  point  decided  in  Chicago  etc.  Ry.  Co.  v. 
United  States,  supra. 

127  U.  S.  411-428»  32  L.  Ed.  229,  8  Sup.  Ot  1127,  BATTEBMAN  v.  WEST- 
EBK  UNION  TEU  CO. 

Where  tax  separable,  court  will  restrain  it  m  to  interstate  commerce, 
and  penult  its  collection  on  domestic. 

Approved  in  United  States  v.  Minnesota,  223  U.  S.  343,  56  L.  Ed. 
464,  32  Sup.  Ct.  211,  including  in  gross  receipts,  for  purpose  of  taxa- 
tion, earnings  from  interstate  shipments ;  Galveston  etc.  Ry.  Co.  v.  Texas, 
210  U.  S.  226,  52  L.  Ed,  1036,  28  Sup.  Ct.  638,  refusing  to  allow  tax 
on  railroads  in  Texas  where  same  was  taken  from  gross  receipts  on 
interstate  commerce;  Ohio  River  &  W.  Ry.  Co.  v.  Dittey,  203  Fed.  548, 
refusing  to  enjoin  excise  tax  on  gross  intrastate  earnings  of  railroad; 
City  of  Leavenworth  v.  Ewing,  80  Kan.  61,  101  Pac.  665,  upholding 
occupation  tax  imposed  on  express  companies  by  State  of  Kansas ;  State 
V.  Western  Union  Tel.  Co.,  75  Kan.  638,  663,  654,  90  Pac.  310,  315, 
upholding  charter  fee  imposed  by  Kansas  on  Western  Union  Telegraph 
Company;  State  v.  United  States  Express  Co.,  114  Minn.  353,  37 
L.  B.  A.  (N.  S.)  1127,  131  N.  W.  492,  holding  tax  on  ctoss  receipts 
is  not  tax  on  interstate  earnings  but  tax  on  property  in  State;  State  v. 
Fleming,  70  Neb.  543,  97  N.  W.  1070,  construing  Laws  1903,  c.  73,  with 
reference  to  tax  on  gross  receipts  of  insurance  companies;  Western 
Union  Tel.  Co.  v.  Village  of  Wakefield,  69  Neb.  276,  95  N.  W.  661,  apply- 
ing rule  to  village  occupation  tax  on  telegraph  companies ;  De  Rochemont 
V.  New  York  Cent.  etc.  R.  R.,  75  N.  H.  162,  139  Am.  St.  Rep.  673,  29 
L.  R.  A.  (N.  S.)  629,  71  Atl.  870,  holding  car  of  railroad  not  in  iictual 
use  ia  subject  to  execution;  International  Text-Book  Co.  v.  Lynch,  81 
Vt.  108,  69  Atl.  543,  holding  correspondence  school  maintaining  office 
and  soliciting  students  was  doing  business  in  State  and  was  subject 
to  tax;  State  v.  Northern  Express  Co.,  80  Wash.  323,  141  Pac.  762, 
upholding  tax  of  five  per  cent  on  gross  receipts  of  telegraph  company; 
Western  Union  Tel.  Co.  v.  Alabama  State  Board  of  Assessment,  132 
U.  S.  475,  476,  33  L.  Ed.  410,  10  Sup.  Ct.  162,  163,  annulling  gross 
earnings  tax  as  to  interstate  business;  Massachusetts  v.  Western  Union 
Tel.  Co.,  141  U.  S.  45,  35  L.  Ed.  630,  11  Sup.  Ct.  891,  upholding  State 
tax  of  telegraph  franchise,  based  on  ratio  of  State  mileage  to  total 
mileage;  Lehigh  etc.  R.  R.  Co.  v.  Pennsylvania,  145  U.  S.  201,  36  L.  Ed. 
675,  12  Sup.  Ct.  808,  upholding  tax  of  transportation  between  two  points 
inside  State;  Postal  Tel.  Cable  Co.  v.  Charleston,  153  U.  S.  697,  38 
L.  Ed.  874,  14  Sup.  Ct.  1096,  upholding  municipal  tax  of  five  hundred 
dollars,  on  local  business  of  telegraph  company;  The  Katie,  40  Fed. 
489,  7  L.  R.  A.  64,  upholding  extension  of  limited  liability  act  to  inland 
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waters,  though  part  of  their  commerce  be  exclusively  local;  Pacific 
Express'  Co.  v.  Seibert,  44  Fed.  316,  upholding  Missouri  tax  of  1889 
on  State  receipts  of  express  companies;  Webster  v.  Bell,  68  Fed.  186, 
15  C.  C.  A.  360,  annulling  city  license  tax  on  all  companies  doing  busi- 
ness there;  dissenting  opinion  in  Adams  Express  Co.  v.  Ohio,  165  U.  S. 
235,  41  L.  Ed.  700,  17  Sup.  Ct.  314,  majority  upholding  Ohio  tax  of 
fair  proportion  of  interstate  railroad's  aggregate  value ;  dissenting  opin- 
ion in  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  382,  51  N.  W.  409, 
majority  upholding  chapter  99,  Laws  of  1883,  taxing  railroad  earnings; 
Western  Union  Tel.  Co.  v.  Poe,  61  Fed.  456,  arguendo. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  705, 
26  L.  R.  A.  702,  58  N.  W.  419  (see  dissenting  opinion  in  39  Neb.  714, 
26  L.  R.  A.  705,  58  N.  W.  422),  sustaining  municipal  license  tax. 

Telegraidi  is  an  instrnment  of  oonunarce. 

Approved  in  Meyer  v.  Wells,  Fargo  &  Co.,  223  U.  S.  302,  56  L.  Ed. 
448,  32  Sup.  Ct.  218,  refusing  to  allow  tax  on  gross  receipts  of  express 
company  operating  interstate;  Western  Union  Tel.  Co.  v.  Kansas,  216 
U.  S.  31,  64  L.  Ed.  86^,  30  Sup.  Ct.  190,  refusing  to  uphold  charter 
fee  imposed  on  railroad  for  benefit  of  school  fund ;  Western  Union  Tel. 
Co.  V.  Missouri  ex  rel.  Gotther,  190  U.  S.  424,  47  L.  Ed.  1121,  23  Sup. 
Ct.  733,  upholding  State  tax  upon  telegraph  company  though  nominally 
upon  capital  stock,  amount  determined  by  relation  length  of  lines  withir. 
State  bears  to  entire  length ;  Lottery  Case,  188  U.  S.  352,  47  L.  Ed.  499, 
23  Sup.  Ct.  325,  upholding  congressional  legislation  prohibiting  inter- 
state trafiic  in  lottery  tickets ;  Leloup  v.  Port  of  Mobile,  127  U.  S.  648, 
32  L.  Ed.  314,  8  Sup.  Ct.  1384,  annulling  Alabama  license  tax  on  inter- 
state companies ;  Western  Union  Tel.  Co.  v.  Pennsylvania,  128  U.  S.  40, 
82  L.  Ed.  846,  9  Sup.  Ct.  6,  and  Western  Union  Tel.  Co.  v.  Alabama 
State  Board  of  Assessment,  132  U.  S.  473,  38  L.  Ed.  409,  10  Sup.  Ct. 
162,  interstate  messages  are  not  taxable;  Postal  Telegraph-Cable  Co.  v. 
Mayor  etc.  of  City  of  Cordele,  139  Ga.  132,  Ann.  Oas.  1914A,  984,  76 
S.  E.  747,  refusing  to  sustain  tax  of  two  dollars  on  every  pole  of  tele- 
graph company;  State  v.  Western  Union  Tel.  Co.,  43  Mont.  451,  117 
Pac.  95,  refusing  to  sustain  tax  of  Montana  on  telegraph  company. 

Distinguished  in  Lumberville  Brieve  Co.  v.  Board  of  Assessors,  55 
N.^  J.  L.  535,  25  L.  R.  A.  137,  26  Atl.  713,  sustaining  license  fee,  based 
on  capital  stock;  Western  Union  Tel.  Co.  v.  Mellon,  100  Tenn.  433, 
45  S.  W.  444,  telegraph  company  is  liable  for  negligence  in  delivering 
message. 

Telegraphs  are  for  congreBrtoiial  reffolatloii,  as  reqiects  their  foreigii 
and  interstate  commerce. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Lenahan,  39  Okl.  287,  135  Pac. 
385,  holding  Federal  Liability  Act  sux)erseded  State  legislation  on  sub- 
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ject;  Ratterman  v.  Express  Co.,  49  Ohip  St.  618,  32  N.  E.  756,  illegal 
excess,  paid  under  protest,  may  be  recovered. 

Constitutionality  of  State  regulation  of  interstate  commerce.    Note, 
27  Am.  St.  Bep.  551,  560. 

Statute  or  ordinance  imposing  tax  on  telegraph  company  as  inter- 
ference with  interstate  commerce.    Note,.  Ann.  Oas.  1914A,  987. 

Imposition  by  States  of  burdens  on  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  R.  A.  162. 

State  tax  on  telegTa,pli  receipts  is  void  ooiy  as  to  thoae  derived  ftom 
intentate  oommerco. 

Approved  in  Kehrer  v.  Stewart,  197  U.  S.  67,  49  L.  Ed.  667,  25  Sup. 
Ct.  403,  upholding  Geoi^a  act  of  1900,  imposing  tax  on  resident  man- 
agers  of  nonresident  meat-packers  where  tax  applied  only  to  business 
of  selling  to  local  customers;  Kehrer  v.  Stewart,  117  Ga.  976,  44  S.  E. 
857,  upholding  tax  upon  business  conducted  by  resident  agent  receiving 
goods  from  nonresident  principal  and  selling  same  in  open  market,  deny- 
ing same  where  goods  received  and  delivered  directly  to  customers ;  State 
V.  Western  Union  Tel.  Co.,  165  Mo.  522,  65  S.  W.  779,  holding  telegraph 
company's  franchise  taxable,  impressed  upon  tangible  property  and  taxed 
upon  basis  property  within  State  bears  to  entire  property ;  In  re  Wilson, 
10  N.  M.  36,  60  Pac.  75,  declaring  territorial  statute,  imposing  license 
fee  as  a  condition  to  sell  coal-oil,  unconstitutional  as  to  sales  by  importer 
in  original  packages;  Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S.  698, 
89  L.  Ed.  316,  15  Sup.  Ct.  270,  upholding  Mississippi  tax,  based  on  tele- 
graph mileage;  dissenting  opinion  in  Pollock  v.  Farmers'  etc.  Trust  Co., 
158  U.  S.  698,  39  L.  Ed.  1147,  15  Sup.  Ct.  944,  arguendo. 

Taxation  of  franchises.    Note,  127  Am.  St.  Bep.  881. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  59,  80. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  543. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  669, 
671,  674. 

Miscellaneous.  Cited  in  Western  Union  Tel.  Co.  v.  Georgia  R.  Sc  Bank- 
ing Co.,  227  Fed.  285,  construing  contract  between  telegraph  company 
and  railroad. 

127  tJ.  8.  428-457,  32  I..  Ed.  213,  8  Snpi  Ot  1177,  XTNITED  STATES  ▼. 
McLAXrOHUK. 

Moqnelamos  grant,  In  Oalif  omiay  daflnad. 
Approved  in  United  Land  Assn.  v.  Knight,  3  Cal.  Unrep.  221,  23 
Pac.  271,  discussing  title  to  tide-lands  on  San  Francisco  Bay. 

xrvr— 20 
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Three  kinds  af  Mexican  grants  defined. 
Approved  in  United  Land  Assn., v.  Knight^  85  Cal.  485,  24  Pae.  822, 
arguendo. 

Mexican  grant  of  qoantity  witliln  larger  tract  is  a  float  to  be  located 
by  consent  of  gOTenment. 

Approved  in  Carr  v.  Quigley,  149  U.  S.  658,  87  L.  Ed.  888,  13  Sup. 
Ct.  964  (see  dissenting  opinion  in  79  Cal.  132,  21  Pac.  608),  and  Hays 
v.  Steiger,  76  Cal.  560,  18  Pac.  672,  both  holding  grants  in  question 
"floats" ;  Interstate  Land  Co.  v.  Maxwell  Land  Ghrant  Co.,  139  U.  S.  590, 
35  L.  Ed.  286,  11  Sup.  Ct.  663,  empresario  grant  gave  no  title  till  colony 
was  established;*  Cameron  y.  United  States,  148  U.  S.  309,  37  L.  Ed. 
462,  13  Sup.  Ct,  599,  arguendo. 

It  is  option  of  goTwnment  to  locate  floating  grant. 

Approved  in  Lockhart  v.  Wills,  9  N.  M.  355,  54  Pac.  340,  lands  inside 
Mexican  grant  sub  judice  are  open  to  purchase  under  mining  laws. 

Distinguished  in  United  States  v.  Oregon  etc.  R.  Co.,  69  Fed.  902, 
mere  segregation  from  public  domain  will  exclude  lands  from  subse- 
quent grant;  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  368,  51  N.  W. 
404,  where  right  of  selection  is  expressly  given  grantee. 

arant  of  part  of  land«,  within  which  float  to  l>e  located,  redncea  area 
Qf  location. 

Approved  in  Oregon  etc.  R.  R.  Co.  v.  United  States,  190  U.  S.  189,  47 
L.  Ed.  1013,  23  Sup.  Ct.  675,  holding  railroad  grant  not  attaching  to 
lands  which  at  time  of  location  had  been  sold,  pre-empted,  reserved  or 
otherwise  disposed  of  by  United  States;  Northern  Pac.  R.  R.  Co.  v. 
Barnes,  2  N.  D.  362,  51  N.  W.  402,  government  must  retain  sufficient  to 
satisfy  float. 

Sale  ftom  lands^  within  wbidi  float  ia  to  be  located,  1b  declaration 
against  location  on  that  part. 

Approved  in  dissenting  opinion  in  Carr  v.  Quigley,  79  CaL  134,  21 
Pac.  608,  arguendo. 

Congressional  grant,  within  limits  of  Mexican  float,  takes  precedence 
thereof. 

Approved  in  United  States  v.  Bonners  Ferry  Lumber  Co.,  184  Fed. 
189,  holding  school  lands  do  not  pass  to  Idaho  until  survey  is  made  by 
State  and  United  States  in  interim  could  recover  for  removal  of 
timber;  Carr  v.  Quigley,  149  U.  S.  661,  87  L.  Ed.  889,  13  Sup.  Ct.  965 
(reversing  79  Cal.  132,  134,  136,  21  Pac.  608,  609),  upholding  railroad 
patent  for  lands,  within  exterior  limits  of  Mexican  grant,  sub  judice; 
Wisconsin  etc.  R.  R.  Co.  v.  Forsythe,  159  U.  S.  56,  40  L.  Ed.  74,  15  .Sup. 
Ct.  1023,  and  Northern  Pac.  R.  Co.  v.  Musser  etc.  Mfg.  Co.,  68  Fed.  998, 
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16  C.  C.  A.  97,  title  ^to  nnselected  railroad  lands  is  in  United  States; 
United  States  v.  Cnrtner,  14  Sawy.  644,  548,  38  Fed.  8,  11,  upholding 
railroad  grant,  as  to  part  outside  Mexican  grant,  definitely  fixed;  Grant 
V.  Oliver,  91  Cal,  161,  27  Pac.  597,  homestead  location  within  exterior 
limits  is  not  void  unless  within  final  survey  of  float;  Foss  v.  Hinkell,  91 
Cal.  202,  27  Pac.  647,  limiting  float  to  boundaries  fixed  by  decree  of  con- 
firmation; Minneapolis  etc.  R.  Co.  v.  Duluth  etc.  R.  Co.,  45  Minn.  110, 
47  N.  W.  466,  applying  rule  to  State's  control  of  swamp-lands;  North- 
em  Pac.  R.  R.  Co.  V.  Barnes,  2  N.  D.  363,  51  N.  W.  402,  if  balance  re- 
maining exactly  equals  fioat,  title  vests  without  selection. 

Distinguished  in  United  States  v.  Southern  Pac.  R.  Co.,  14  Sawy.  639, 
643,  645,  646,  45  Fed.  609,  612,  613,  614  (see  dissenting  opinion  in  14 
Sawy,  637,  45  Fed.  608,  reversing  14  Sawy.  74,  39  Fed.  142),  where  grant 
by  specified  bounds  had  been  confirmed;  Southern  Pac.  R.  Co.  v.  Brown, 
68  Fed.  335,  where  grant  was  specific  as  to  boundaries;  United  States  v. 
Oregon  etc.  R.  Co.,  69  Fed.  902,  mere  segregation  from  public  domain 
will  exclude  lands  from  subsequent  grant ;  Apis  v.  United  States,  88  Fed. 
935,  936,  938,  grant  to  mission  Indians  of  part  of  ''La  Jolla  Rancho" 
withdrew  same  from  act  of  1879,  permitting  litigation  thereof;  Shank- 
lin  V.  McNamara,  87  Cal.  384,  26  Pac.  348,  excluding  from  swamp  grant 
to  State  lands  within  exterior  limits  of  Mexican  grant. 

Miscellaneous.  Cited  in  United  States  v.  Montana  Lumber  etc.  Co., 
196  U.  S.  578,  49  L.  Ed.  60b,  25  Sup.  Ct.  367,  as  to  extent  of  govern- 
ment's power  to  make  own  surveys. 

127  tJ.  &  457,  32  I..  Ed.  223,  8  Sap.  Ot  1177,  DB  WITT  T.  McLAUaHZiIK. 

Not  cited. 

127  XT.  8.  457,  32  I..  Ed.  223,  8  8lip.  Ot  1240,  FBIEim  T.  WISEi 

Adjudged  in  confonnlty  with  XTnited  Statee  v.  McTianglilln,  127  U.  & 
428,  32  L.  Ed.  213,  8  Sup.  €».  1177. 

Cited  in  Pierce  v.  Molliken,  78  Fed.  198,  on  question  of  jurisdiction. 

127  tJ.  8.  457-471,  32  I..  Ed.  234,  8  Sup.  Ot  1240,  BEK80K  v.  McMAHOK. 

Absence  of  copy  of  Marlean  requijdtlon  held  immaterial  wbere  Mead- 
caa  counsel  prcpemt  and  carrespondence  in  record. 

Approved  in  Grin  v.  Shine,  187  U.  S.  195,  47  L.  Ed.  1S8,  23  Sup.  Ct. 
104,  holding  requisition  from  demanding  government  unnecessary  hefore 
commissioner  acts;  Ex  parte  Yordi,  166  Fed.  924,  holding  consul  of 
Mexico  making  complaint  on  information  and  belief  need  not  state 
source  of  information ;  In  re  Orpen,  86  Fed.  762,  foreign  requisition  and 
domestic  mandate  are  not  necessary,  under  Rev.  Stats.,  §  5270,  to  initial 
extradition  proceedings;- In  re  Adutt,  55  Fed.  378,  arguendo. 

Extradition  proceedings.    Note,  112  Am.  St.  Rep.  133. 
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Habeas  corpus  does  not  operate  as  writ  of  error. 

Approved  in  In  re  Luis  Oteiza  y  Cortes,  136  U.  S.  334,  84  L.  Ed.  466» 
10  Sup.  Ct.  1032,  arguendo. 

Distinguished  in  Gonzales  v.  Cunningham,  164  U.  S.  6^1,  41  L.  Ed. 
675, 17  Sup.  Ct.  186,  entertaining  appeal  from  territorial  Supreme  Court, 
discharging  writ  of  habeas  corpus;  In  re  Tom  Yum,  64  Fed.  488,  deci- 
sion of  customs  officer  is  not  conclusive  of  citizenship  under  act  of  1894. 

On  appeal  from  dismissal  of  writ  of  babeas  corpus,  only  qaeBtlon  is 
Jurisdiction,  and  legal  groimd  for  commitnieiit. 

Approved  in  Charlton  v.  Kelly,  229  U.  S.  457,  459,  46  L.  R.  A.  (N.  S.) 
897,  57  L.  Ed.  1279,  1280,  33  Sup.  Ct.  945,  holding  evidence  of  insanity 
cannot  be  introduced  in  extradition  proceedings;  McNamara  v.  Henkel, 
226  U.  S.  523,  525,  57  L.  Ed.  332,  333,  33  Sup.  Ct.  146,  holding  laws  of 
New  York  regarding  burglary  are  admissible  in  extradition  proceedings 
of  one  fleeing  from  Canada;  The  Japanese  Immigrant  Case,  189  U.  S. 
98,  47  L.  Ed.  725,  23  Sup.  Ct.  613,  refusing  to  review  decision  of  execu- 
tive officers  excluding  alien  from  country  where  proper  hearing  had; 
Ex  parte  Chin  Him,  227  Fed.  134,  holding  alien  unlawfully  in  country 
cannot  obtain  discharge  because  original  order  of  arrest  was  unauthor- 
ized j  Ex  parte  Schorer,  197  Fed.  70,  71,  and  Ex  parte  Zentner,  188  Fed. 
348,  both  holding  demand  by  foreign  government  is  not  necessary  pre- 
requisite to  arrest  of  fugitive  on  extradition  proceedings;  Looe  Shee  v. 
North,  170  Fed.  570,  95  C.  C.  A.  646,  upholding  deportation  of  Chinese 
woman  found  guilty  of  prostitution  within  three-year  period  of  proba- 
tion; In  re  Count  De  Toulouse  Lautrec,  102  Fed.  879,  43  C.  C.  A.  42, 
reviewing,  upon  habeas  corpus,  commissioner  having  jurisdiction  of 
accused  and  subject  matter,  whether  legal  evidence  of  facts  sufficient  to 
justify  conclusion;  Palmer  v.  Colladay,  18  App.  D.  C.  430,  refusing 
habeas  corpus  to  one  accused  of  aiding  in  fraud  on  Civil  Service  Com- 
mission; In  re  Luis  Oteiza  y  Cortes,  136  U.  S.  335,  34  L.  Ed.  467,  10 
Sup.  Ct.  1033,  Ornelas  v.  Ruiz,  161  U.  S.  509,  40  L.  Ed.  789,  16  Sup.  Ct. 
691,  Ex  parte  McCabe,  46  Fed.  366,  369,  12  L.  R.  A.  591,  593,  and  In  re 
Adutt,  55  Fed.  377,  all  reaffirming  rule ;  Stevens  v.  Fuller,  136  U.  S.  478, 

34  L.  Ed.  464,  10  Sup.  Ct.  913,  mere  irregularities  in  proceeding  before 
commissioner  are  not  reviewable;  Ekiu  v.  United  States,  142  U.  S.  660, 

35  L.  Ed.  1149,  12  Sup.  Ct.  338,  declining  to  review  immigration  inspec- 
tor's decision  against  alien's  right  to  land,  under  act  of  1891;  Fong  Yue 
Ting  V.  United  States,  149  U.  S.  714,  87  L.  Ed.  913,  13  Sup.  Ct.  1022, 
Congress  may  refer  to  judiciary  question  of  alien's  right  to  remain  in 
United  States ;  Lem  Moon  Sing  v.  United  States,  158  U.  S.  544,  89  L.  Ed. 
1084,  15  Sup.  Ct.  969,  Congress  may  enforce  exclusion  act,  exclusively 
through  executive  officers;  Bryant  v.  United  States,  167  U.  S.  105,  42 
L.  Ed.  95,  17  Sup.  Ct.  744,  committing  magistrate's  decision  is  final 
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where  there  is  competent  legal  evidence  to  support  exercise  of  judg- 
ment; Homer  v.  United  States,  143  U.  S.  678,  86  L.  Ed.  269, 12  Sup.  Ct. 
525,  declining  to  review  commissioner's  decision  that  facts  involved  con- 
stituted violation  of  postoffice  laws. 

Under  Meodcaa  treaty,  commUHiaQar'B  exaanlnation  la  Uke  preliminary 
examination,  not  trial. 

Approved  in  Elias  v.  Ramirez,  215  U.  S.  409,  54  L.  Ed.  257,  30  Sup. 
€t.  131,  holding  unsworn  statements  authenticated  by  United  States 
Ambassador  are  admissible  in  extradition  proceedings  of  one  fleeing 
from  Mexico;  Ex  parte  Glaser,  176  Fed.  704,  100  C.  C.  A.  254,  holding 
corroborating  testimony  is  not  necessary  in  extradition  proceedings; 
Omelas  v.  Ruiz,  161  U.  S.  512,  40  L.  Ed.  791,  16  Sup.  Ct.  693,  commis- 
sioner's decision  is  not  reviewable  where  probable  cause  exists;  In  re 
Tom  Yum,  64  Fed.  487,  decision  of  customs  oflftcer,  under  act  of  1894, 
is  not  conclusive  of  citizenship;  In  re  Ezeta,  62  Fed.  982,  applying  rule 
to  charge  of  robbery,  under  Salvador  treaty. 

Right,   in   reviewing  extradition  proceedings,   to   be   heard   upon 
merits  of  charge.    Note,  21L.  R.  A.  (N.  8.)  940. 

There  are  no  oommon-law  crlmea  of  tbe  imited  Statea. 
.  Approved  in  Pettit  v.  Walshe,  194  U.  S.  218,  48  L.  Ed.  943,  24  Sup. 
Ct.  657,  preliminary  examination  of  person  sought  to  be  extradited 
under  British  treaties,  on  conviction  of  murder,  must  be  had  in  State  of 
airest ;  Wright  v.  Henkel,  190  U.  S.  59,  47  L.  Ed.  954,  23  Sup.  Ct.  785, 
holding  under  extradition  treaty,  act  must  be  crime  by  both  countries, 
i.  e.,  by  law  of  State  wherein  found,  not  by  acts  of  Congress;  In  re 
Dana,  68  Fed.  899,  libel  is  not  removable  offense  under  Rev.  Stats., 
§  1014. 

Forgairy  may  Iw  1»y  pdntliig  or  wUmpIng  aa  well  aa  wrltliig  with  pen. 
Approved  in  Wabash  R.  Co.  v.  United  States,  178  Fed.  9,  21  Ann. 
Cu.  819,  101  C.  C.  A.  133,  holding  request  written  on  railroad  form  is 
sufficient  to  justify  carrier  in  extending  time  of  confinement  of  cattle; 
In  re  Count  De  Toulouse  Lautrec,  102  Fed.  881,  43  C.  C.  A.  42,  declaring 
person  guilty,  who  issued,  as  genuine,  copies  of  bonds  and  coupons  made 
by  engravers  as  samples;  State  v.  Hart,  46  La.  Ann.  52,  14  South.  512, 
where  State  officer  entered  false  numbers  on  bonds. 

Miscellaneous.  Cited  in  Ocampo  v.  United  States,  234  U.  S.  100,  58 
L.  Ed.  1235,  34  Sup.  Ct.  712,  holding  inhabitant  of  Manila  is  not  en- 
titled to  preliminary  examination. 
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127  U.  a  471-482,  82  L.  Ed.  172,  8  Sap.  Ct.  1214,  GIAOIEB  BON.  CO.  V. 
WUJJS. 

Modem  rule  iB,  tlut  general  description  of  priqierty  souglit  to  h^ 
recovered,  Is  good. 

Approved  in  Walsh  v.  Erwin,  115  Fed.  536,  holding  claim  sufficiently 
designated  to  enable  surveyor  to  ascertain  exact  limits  of  location 
sufficient. 

Distinguished  in  Green  v.  Davis,  156  Fed.  356,  84  C.  C.  A.  248,  holding 
where  ejectment  is  sought  of  large  tract  with  certain  excepted  portions, 
latter  must  be  accurately  described;  dissenting  opinion  in  Dodge  v. 
Irvington  Land  Co.,  158  Ala.  108,  22  L.  R.  A.  (N.  S.)  1100,  48  South. 
387,  majority  holding  actual  possession  of  land  under  color  of  title  is 
sufficient  to  support  ejectment. 

Statobe  requiring  deecriptloa  of  premlsee  by  metes  and  bounds  la 
directory  merely. 

Approved  in  Barrett  v.  Cirary,  4  Alaska,  484,  485,  holding  description 
of  mine  as  being  '^at  head  of  well-known  stream"  is  sufficient. 

Allegation  of  location  of  mine  and  five  yean'  adveroe  possession,  pay- 
ing Uxea,  Is  good. 

Approved  in  Bradford  v.  Morrison,  10  Ariz.  215,  86  Pae.  7,  holding 
unpatented  mining  claim  is  real  property  subject  to  judgment  lien; 
Buffalo  Zinc  etc.  Co.  v.  Cuimp,  70  Ark.  538,  91  Am.  St.  Rep.  96,  69  S.  W. 
"^  576,  holding  adverse  possession  of  mining  claim  on  government  land  for 
longer  than  statutory  period  of  limitation  renders  claim  valid  against 
all  except  government;  Holden  v.  Lynn,  30  Okl.  669,  38  L.  R.  A.  (N.  8.) 
239,  120  Pac.  249,  holding  evidence  in  action  of  ejectment  that  plain- 
tiff holds  under  void  lease  is  properly  rejected;  Haws  v.  Victoria  etc. 
Min.  Co.,  160  U.  S.  317,  40  L.  Ed.  441,  16  Sup.  Ct.  288,  possession  will 
support  ejectment  of  mere  trespasser;  EUett  v.  Campbell,  18  Colo.  522, 
33  Pac.  525,  discovery  of  gold  in  tunnel  does  not  necessitate  new  loca- 
tion on  surface. 

Distinguished  in  Upton  v.  Santa  Rita  Mining  Co.,  14  N.  M.  124,  89 
Pac.  284,  holding  where  evidence  shows  locator  did  not  perform  annual 
assessment  work,  location  may  be  annulled;  McCowan  ▼•  Maclay,  16 
Mont.  239,  40  Pac.  604,  where  location  was  invalid. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  8.)  769. 

Ejectment  compilalnt  for  five  tluxiaand  foot  tnnnal  la  not  demurrable, 
because  Federal  law  allows  only  three  thouaand  feet. 

Approved  in  Gohres  v.  Illinois  Min.  Co.,  40  Or.  519,  67  Pac.  667,  hold- 
ing excessive  location  of  mining  ground,  through  mistake  and  in  good 
faith,  void  only  as  to  excess. 
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Bdneral  locatloii,  prior  to  congrefisioiial  mixieral  laws,  ia  governed  by 
local  rales  and  ciutonui. 

Approved  in  Ellet  v.  Campbell,  18  Colo.  524,  33  Pae.  526,  location 
after  act  of  1872  is  governed  thereby. 

Rights  under  tunnel-site  locations.    Note,  53  L.  R.  A.  800. 

127  U.  8.  482-483,  32  Ii.  Ed.  210,  8  Sap.  Ob.  1208,  HEOLEB  v.  FATJUCNBR. 

Cftrcnlt  Court  Judgment  in  removed  cause  set  aside  where  no  removal 
order  or  allowing  of  dtizenship. 

Approved  in  dissenting  opinion  in  Gibbs  v.  Gibbs,  26  Utah,  428,  73 
Pac.  658,  cotirt  holding  defendant's  appearance  and  failure  to  object 
to  action  being  tried  in  county  where  adultery  committed  waived  objec- 
tions to  court's  jurisdiction. 

127  U.  8.  484-489,  S2  !«.  Ed.  189,  8  8lip.  Ot.  1196,  JESTKtNS  ▼.  INTE&- 
NATIONAL  BANK 

New  matter  in  supplemental  Mil,  supporting  original,  is  not  new  cause 
against  'wbich  statute  runs. 

Approved  in  Rio  Grande  Dam  etc.  Co.  v.  United  States,  215  U.  S.  275, 
54  L.  Ed.  194,  30  Sup.  Ct.  97,  allowing  filing  of  supplemental  bill  after 
cause  had  been  remanded  by  appellate  court;  Chicago  Grain  Door  Co. 
V.  Chicago  etc.  R.  Co.,  137  Fed.  103,  permitting  supplemental  bill  to 
bring  in  new  infringements  committed  pending  suit;  Mellor  v.  Smither, 
114  Fed.  120,  52  C.  C.  A.  64,  holding  original  bill  stating  cause  of  action, 
material  facts  occurring  after  bill  filed  may  be  brought  in  by  supple-^ 
mental  bill;  Cassidy  &  McFadden  v.  Saline  County  Bank,  7  Ind.  Ter. 
559,  573, 104  S.  W.  835,  840,  holding  in  suit  on  open  account,  complaint 
could  not  be  amended  by  setting  up  judgment  obtained  in  another  State 
on  same  cause  of  action ;  International  Paper  Co.  v.  Bellow  Falls  Canal 
Co.,  88  Vt.  105,  90  Atl.  947,  holding  where  original  bill  states  no  cause 
of  action,  same  cannot  be  cured  by  filing  of  supplemental  bill  stating 
entirely  new  cause. 

Distinguished  in  United  States  v.  Rio  Grande  Dam  ft  Irr.  Co.,  13 
N.  M.  403,  404,  85  Pac.  398,  holding  where  defendant  justified  taking 
of  waters  of  navigable  stream  by  pleading  act  of  Congress,  supplemental 
complaint  stating  that  they  had  forfeited  rights  under  such  act  was 
not  stating  new  cause  of  action;  Swedish  etc.  Nat.  Bank  v.  Dickinson 
Co.,  6  N,  D.  229,  230,  69  N.  W.  458,  and  S.  C.  on  rehearing,  6  N.  D.  241, 
69  N.  W.  462,  facts  in  supplemental  complaint  must  relate  to  cause  set 
forth  in  original;  McKenna  v.  Simpson,  129  U.  S.  512,  82  L.  Ed.  774, 
9  Sup.  Ct.  367,  arguendo. 

Right  to  set  up  judgment  in  other  court  by  amendemnt  or  supple- 
mental complaint.    Note,  49  L.  R.  A.  285. 
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127  XJ:  &  48»-494,  32  Ii.  Ed.  179,  8  Sop.  Ot.  1192,  TAYI.OB  ▼.  HOLMEa 

Two  stockholdeiB  cannot  soe  for  corporation  unless  sufficient  reason 
shown. 

Approved  in  Quinton  v.  Equitable  Inv.  Co.,  196  Fed.  317, 116  C.  C.  A. 
134,  holding  inhabitants  of  irrigation  district  cannot  defend  suit  on 
bonds,  on  grouud  that  issue  was  void  because  of  no  representative  offi- 
cers, where  answer  does  not  allege  request  and  failure  to  appoint  such 
officers;  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  112  Fed.  704,  deny- 
ing stockholder  right  to  question  deed  of  company  in  absence  of  proof 
that  corporation  failed,  after  proper  application,  to  bring  suit;  Holmes 
v.  Jewett,  55  Colo.  192, 134  Pac.  667,  holding  delay  of  four  years  would 
defeat  right  of  stockholder  to  sue  to  set  aside  deed  made  by  corporation 
to  trustee;  Scanlan  v.  Snow,  2  App.  D.  C.  149,  holding  administratrix 
of  stockholder  may  maintain  bill  to  set  aside  deed  made  by  corporation 
through  fraud ;  Just  v.  Idaho  Canal  &  Improven^ent  Co.,  16  Idaho,  647, 
133  Am.  St.  Rep.  140,  102  Pac.  382,  holding  in  order  for  stockholder  to 
sue  for  wrong,  it  is  not  necessary  that  he  be  owner  of  stock  at  time  of 
commission  of  wrong;  Fry  v.  Rush,  63  Kan.  438,  65  Pac.  704,  denying 
stockholder's  suit  to  set  aside  deeds  and  assignments  of  corporatioji's 
property  by  receiver,  no  allegation  that  stockholder  in  good  faith  and 
without  success  sought  action  by  directors. 

Distinguished  in  Delaware  etc.  Co.  v.  Albany  etc.  R.  R.  Co.,  213  U.  S. 
448,  53  L.  Ed.  867,  29  Sup.  Ct.  540,  holding  efforts  made  to  secure  action 
by  corporation  need  not  be  set  out  with  particularity;  Tevis  v.  Ham- 
mersmith, 31  Ind.  App.  283,  287,  66  N.  E.  80,  81,  sustaining  stockhold- 
er's suit  against  officer  of  corporation  for  selling  corporation's  goods 
for  own  benefit  without  showing  demand  upon  directors,  fact  showing 
such  demand  useless. 

Fact  that  charter  term  luui  expired  does  not  authorize  suit  by  stock- 
holders in  its  behalf. 

Approved  in  Rankin  v.  Southwestern  Brewery  &  Ice  Co.,  12  N.  M.  59, 
73  Pac.  614,  holding  stockholder  cannot  restrain  payment  for  benefits 
received  by  corporation  under  contracts  which  swell  corporate  indebted- 
ness beyond  amount  of  capital  stock. 

Death  of  aome  directors  Is  not  sufficient  eoccnse  for  stockholder's  in- 
dividual suit  where  no  demand  on  swlvon. 

Approved  in  Harris- Woodbury  Lumber  Co.  v.  Coffin,  179  Fed.  265, 
holding  New  Jersey  corporation  whose  charter  had  been  annulled  for 
nonpayment  of  taxes  may  yet  sue  to  remove  cloud  on  title;  Home  Fire 
Ins.  Co.  V.  Barber,  67  Neb.  656,  108  Am.  St.  Rep.  726,  93  N.  W.  1028, 
subsequent  stockholders  cannot  attack  prior  mismanagement  of  corpo- 
ration ;  Moore  v.  Silver  Valley  Min.  Co.,  104  N.  C.  544,  10  S.  E.  682, 
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stockholders  most  exhaust  remedies  within  corporation  before  seeking 
judicial  aid. 

Actions  by  stockholders  on  behalf  of  corporations.  Note,  97  Am. 
St.  Rep.  50. 

Applieatioti  to  board  of  directors  as  condition  of  stockholder's 
right  to  sue  on  behalf  of  corporation.  Note,  51  L.  R.  A.  (N.  S.) 
100,  123. 

Right  of  stockholder  to  sue  to  set  aside  as  fraudulent  transaction 
consummated  at  expense  of  corporation  before  he  acquired  stock. 
Note,  Ann.  Caa.  1912D,  1100. 

Right  of  stockholder  to  attack  fraudulent  transaction  occurring 
before  he  acquires  his  stock.    Note,  38  L.  R.  A.  (N.  S.)  988. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.  Note,  28 
L.  R.  A.  (N.  S.)  797,  844. 

Miscellaneous.  Cited  in  Rankin  v.  Southwestern  Brewery  &  Ice  Co., 
L2  N.  M.  59,  73  Pac.  614,  one  acquiring  stock  by  purchase  cannot  com- 
plain of  illegal  salaries  paid  directors  prior  to  his  becoming  stockholder. 

127  U.  8.  494.507,  32  L.  Ed.  168,  8  Supi.  Ot  1250,  FBEBDMAITS  SAVXNO 

CO.  y.  SHEPHEBB. 

Mortgage  may  provide  for  payment  of  rente  and  profits  to  mortgagee 
wbile  mortgagor  stUl  la  poesesslon. 

Approved  in  New  York  Trust  Co.  v.  Michigan  Traction  Co.,  193  Fed. 
179,  holding  mortgagee  of  railroad  property  may  seek  accounting  of  per- 
centage of  gross  receipts  agreed  to  be  placed  in  sinking  fund,  without 
foreclosing  mortgage;  Heller  v.  National  Marine  Bank,  89  Md.  622,  73 
Am.  St.  Rep.  226,  45  L.  R.  A.  445,  43  Atl.  806,  arguendo. 

Mortgagee  Is  not  entitled  to  reats  and  psofits,  altlumgh  expressly 
l^edged,  uitU  poaseerion  taken^ 

Approved  in  In  re  Banner,  149  Fed.  939,  reaffirming  rule;  Chicago 
etc.  R.  Co.  V.  United  States  &  Mexican  Trust  Co.,  225  Fed.  942,  holding 
receiver  of  railroad  is  not  required  to  impound  income  for  benefit  of 
bondholders  until  demand  has  been  made  on  him;  In  re  W.  R.  Kuhn 
Co.,  225  Fed.  18,  holding  assignment  of  rent  due  under  lease  made  to 
mortgagee  of  leased  premises  did  not  make  mortgagee  landlord  so  as 
to  entitle  him  to  distrain  for  rent  due;  Central  Trust  Co.  v.  Mobile 
J.  ft  E.  C.  R.  Co.,  173  Fed.  331,  holding  mortgagee  of  railroad  property 
not  entitled  to  income  until  he  has  receiver  appointed;  Atlantic  Trust 
Co.  V.  Dana,  128  Fed.  218,  219,  62  C.  C.  A.  657,  holding  mortgagee,  under 
mortgage  of  income  beginning  foreclosure  suit  against  corporation,  and 
intervening  in  receivership  suit,  entitled  to  income  earned  by  receiver 
thereafter;  American  Waterworks  Co.  v.  Home  Water  Co.,  115  Fed.  176, 
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holding  weight  of  authority  against  mortgagee,  under  mortgage  of  rents, 
maintaining  action  for  rents,  before  possession  taken  or  receiver  ap- 
pointed; North  American  Trust  Co.  v.  Burrow,  68  Ark.  586,  60  S.  W. 
951,  denying  purchaser  at  foreclosure  sale  right  to  recover  from  mortgagor 
in  possession,  rents  and  profits  accrued  during  period  of  redemption,  no 
demand  having  been  made ;  Eastern  Trust  etc.  Co.  v.  American  Ice  Co.,  14 
App.  D.  C.  329,  refusing  an  accounting  of  rents  and  profits  of  mortgaged 
premises ;  Killebrew  v.  Hines,  104  N.  C.  191,  17  Am.  St.  Rep.  676,  10 
S.  E.  162j  and  New  York  etc.  Co.  v.  Saratoga  Gas  etc.  Co.,  159  N.  Y. 
144,  46  L.  R.  A.  136,  53  N.  E.  760,  both  reaffirming  rule ;  United  States 
Trust  Co.  V.  Wabash  Ry.  Co.,  150  U.  S.  308,  87  L.  Ed.  1091,  14  Sup.  Ct. 
93,  where  railroad  mortgage  did  not  convey  income;  Willis  v.  Eastern 
etc.  Banking  Co.,  169  U.  S.  310,  42  L.  Ed.  759, 18  Sup.  Ct.  353,  possession 
cannot  be  recovered  by  mortgagee  under  Landlord  and  Tenant  Act; 
Freights  of  the  Kate,  63  Fed.  717,  applying  rule  to  mortgage  of  ships 
and  profits;  Barron  v.  Whiteside,  89  Md.  461,  43  Atl.  827,  mortgagee 
is  entitled  to  rents  of  leasehold  after  demand  for  possession. 

Distinguished  in  In  re  Industrial  Cold  Storage  etc.  Co.,  163  Fed.  393, 
holding  where  mortgage  exceeds  value  of  real  estate,  mortgagee  may 
have  trustee  in  bankruptcy  of  mortgagor  reserve  rents,  for  purpose  of 
covering  interest;  Moncrieff  v.  Hare,  38  Colo.  230,  7  L.  R.  A.  (N.  8.) 
1001,  87  Pac.  1085,  holding  court  might  decree  that  rents  accruing  after 
suit  for  foreclosure  had  been  filed  be  credited  on  mortgage;  CHara  v. 
Mobile  etc.  R.  Co.,  75  Fed.  133,  where  lease  of  cars  tantamount  to  mort- 
gage otherwise  provided. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  64  Am.  St.  Rep.  482. 

Equity  wlU  appoint  receivar  wbeire  mortgagor  InatdTent  and  secuxity 
insufficient.  - 

Approved  in  Bagley  v.  Illinois  Trust  etc.  Sav.  Bank,  190  HI.  79,  64 
N.  E.  1086,  holding  mortgage  stipulation  for  appointment  of  receiver 
to  collect  rent  during  pendency  of  suit  created  valid  lien  upon  rent 
enforceable  without  regard  to  mortgagor's  insolvency;  Thomas  v.  Peoria 
etc.  Ry.,  36  Fed.  818,  arguendo. 

BevlBed  Statutes,  section  3477,  1b  to  protect  tlia  gOTemment,  mot  daim- 
anta;  hence  aflBigmnant  of  lease  uplieiUL 

Approved  in  McGowan  v.  Parish,  237  U.  S.  295,  59  L.  Ed.  963,  35 
Sup.  Ct.  543,  upholding  contract  between  attorneys  and  claimant  against 
United  States,  whereby  former  were  to  prosecute  claim  on  percentage 
basis ;  Nutt  v.  Knut,  200  U.  S.  20,  50  L.  Ed.  353,  26  Sup.  Ct.  216,  deter- 
mining validity  of  contract  for  prosecution  of  claim  against  government 
making  payment  of  compensation  for  services  lien  on  claim  or  pro- 
ceeds ;  In  re  Wright,  151  Fed.  362,  holding  commissions  due  from  insur- 
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ance  company  to  bankrupt  pass  to  trustee  of  latter;  Thayer  v.  Pressey, 
175  Mass.  233,  234,  235,  56  N.  E.  6,  7,  sustaining,  in%8uit  to  enforce 
trust  to  money  received  from  United  States,  validity  of  assignment  by 
patentee  of  any  and  all  claims  for  past  infringements ;  Fewell  v.  Surety 
Co.,  80  Miss.  791,  92  Am.  St.  Rep.  628,  28  South.  756,  refusing  defense 
of  assignment  in  action  between  parties  to  assigned  contract  as  to  pro- 
ceeds thereof;  Harlow  v.  Oregonian  Pub.  Co.,  53  Or.  276,  100  Pac.  8, 
holding  contract  between  owner  of  newspaper  and  subscription  agent 
was  not  assignable;  Ball  v,  Halsell,  161  U.  S.  79,  40  L.  Ed.  624.  16 
Sup.  Ct.  556,  where  assignment  was  to  attorney;  Price  v.  Forrest,  173 
(J.  S.  423^  43  L.  Ed.  754,  19  Sup.  Ct.  438,  upholding  right  of  Judgment 
creditor  to  moneys  awarded  debtor;  Milliken  v.  Barrow,  65  Fed.  891, 
upholding  assignment  of  contingent  profits  ta  arise  against  United 
States ;  Forrest  v.  Price,  52  N.  J.  Eq.  28,  29  Atl.  220,  upholding  assign- 
ment of  claim  established  against  United  States  under  chancery  order  in 
aid  of  judgment ;  York  v.  Conde,  147  N.  Y.  493,  42  N.  E.  195,  assignee 
in  good  faith  may  enforce  assignment  after  payment  to  assignor;  Jeme- 
gan  V.  Osbom,  155  Mass.  210,  29  N.  E.  521,  arguendo. 

Distinguished  in  National  Bank  of  Commerce  v.  Downie,  161  Fed. 
842,  88  C.  C.  A.  657,  and  National  Bank  of  Commerce  v.  Downie,  218 
U.  S.  355,  20  Ann.  Oas.  1116,  54  L.  Ed.  1068,  31  Sup.  Ct.  89,  both 
refusing  to  allow  assignment  of  claims  against  United  States,  as  collat- 
eral security  for  loan;  Owens  v.  Wilkinson,  20  App.  D.  C.  66,  refu^ing 
to  sustain  assignment  of  claim  made  to  attorney;  Sanborn  v.  Maxwell, 
18  App.  D.  C.  253,  holding  agreement  to  pay  attorney  out  of  claim 
due  from  United  States  will  create  lien  on  said  fund. 

Scope  and  construction  of  statute  prohibiting  assignment  of  claim 
against  United  States.    Note,  20  Ann.  Cas.  1119. 

127  U.  &  507-517,  82  L.  Ed.  203,  8  Su^  Ot  1286,  B0BERT80N  ▼.  SIOHEIi. 

United  States  is  not  liable  for  misf«asaa)ce  or  nonfeasance  of  its  public 
agents^ 

Approved  in  German  Bank  v.  United  States,  148  U.  S.  580,  37  L.  Ed. 
569,  13  Sup.  Ct.  705,  United  States  is  not  liable  for  wrongful  cancella- 
tion of  bonds  by  register  of  treasury;  Riddoch  v.  State,  68  Wash.  333, 
Ann.  Oas.  191SE,  1033,  42  L.  R.  A.  (N.  S.)  2h,  123  Pac.  452,  holding 
State  not  liable  for  injuries  occurring  in  State  armoiy. 

Public   officer  is   not  liable  for   subordinate's  mlsfeasaace   or   non- 
feasance. 

Approved  in  Bigby  v.  United  States,  188  U.  S.  406,  47  L.  Ed.  523, 
23  Sup.  Ct.  471,  denying  action  against  United  States  to  recover  dam- 
ages for  injuries  received  by  fall  from  government  elevator  operated  by 
employee  of  government ;  United  States  v.  Rogde,  214  Fed.  295,  holding 
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postmaster  not  liable  for  loss  of  registered  letter;  Bankers'  Mutual  Cas- 
ualty Co.  V.  Minneapolis  etc.  R.  Co.,  117  Fed.  439,  440,  66  L.  R.  A.  397, 
54  C.  C.  A.  608,  denying  recovery  against  railroad  company,  carrying 
mails  for  United  States,  for  negligence  of  employee  in  losing  registered 
letter;  Boston  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  118  Iowa,  433,  92  N,  W. 
92,  denying  railroad  company's  liability  to  individual,  under  contract 
with  government  to  carry  mails,  for  loss  of  letter,  company  furnishing 
suitable  cars  and  competent  employees;  Tunsford  v.  Johnston,  5  Tenn. 
Civ.  App.  568,  holding  superintendent  of  county  workhouse  is  not  liable 
in  damages  for  assault  committed  on  inmate  by  subordinate  employee; 
Rubens  v.  Robertson,  38  Fed.  88,  where  collector  of  customs  selected 
assistant  with  due  care  and  was  ignorant  of  his  incompetence;  Mister 
V.  Brown,  59  Fed.  912,  and  Riggin  v.  Brown,  69  Fed.  1006,  Maryland 
public  works  board  is  not  liable  for  negligence  of  commander  of  State 
fishery  vessel ;  Hawkins  v.  Thomas,  3  Ind.  App.  410,  29  N.  E.  160,  statute 
making  marshal  liable  for  deputies'  acts  does  not  apply  to  special 
deputies. 

Distinguished  in  Barker  v.  Chicago  etc.  Ry.  Co.,  243  111.  486,  134  Am. 
St  Rep.  382,  26  L.  R.  A.  (N.  S.)  1058,  90  N.  E.  1058,  holding  railroad 
is  not  public  officer  so  as  to  avoid  liability  to  injured  mail  clerk;  United 
States  V.  Zabriskie,  87  Fed.  717,  melter  and  refiner  of  mint  is  liable 
on  bond  for  embezzlement  by  assistant;  Brown  v.  Weaver,  76  Miss.  21, 
71  Am.  St.  Rep.  518,  42  L.  R.  A.  427,  23  South.  391,  sheriff  is  liable 
for  deputy's  unjustifiable  shooting  of  escaping  prisoner. 

Liability  of  public  officer  for  acts  of  subordinates.    Note,  12  Ann. 
Cas.  185. 

127  U.  a  618-^32,  32  L.  Ed.  191,  8  Sap.  Ot.  1279,  STXTABT  ▼.  GAT. 

If  f  orecloBure  decree  grants  credit  to  porcbaaer,  reserving  Uen,  court 
may  order  resale  on  default. 

Approved  in  Kneeland  v.  American  Loan  Co.,  136  U.  S.  95,  34  L.  Ed. 
882,  10  Sup.  Ct.  952,  and  Tennessee  v.  Quintard,  80  Fed.  835,  26  C.  C.  A. 
165,  purchaser  at  sale  is  quasi  party  charged  with  notice  of  subsequent 
proceedings;  Grape  Creek  Coal  Co.  v.  Farmers'  etc.  Trust  Co.,  80  Fed. 
201,  25  C.  C.  A.  376,  failure  to  make  purchaser  formal  party  does  not 
affect  conclusiveness  of  decree;  Bayne  v.  Brewer  Pottery  Co.,  90  Fed. 
623,  purchaser  who  fails  to  complete  bid  is  not,  without  notice,  liable 
for  loss  on  second  sale. 

Forediosnre  purcliasec  is  not  interested  In  maimer  of  distributing  iiro- 
ceeds  to  creditors. 

Approved  in  Columbus,  S.  &  H.  B.  Co.  Ap])eals,  109  Fed.  204,  48 
C.  C.  A.  275,  holding  reorganized  corporation  purchasing  property  of 
insolvent  company  at  foreclosure  sale  takes  same  free  from  debts  and 
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liabilities  of  old  corporation;  Central  Trnst' Co.  v.  Grant  Locomotive 
Works,  136  U.  S.  223,  34  L.  Ed.  108,  10  Sup.  Ct.  741,  where  decree 
required  purchaser  to  pay  in  cash  liens  afterward  adjudged  prior;  Ejiee- 
land  V.  American  Loan  Co.,  136  U.  S.  95,  34  L.  Ed.  382, 10  Sup.  Ct.  952, 
purchaser  may  be  heard  on  questions  affecting  his  bid. 

In  mazaltaUiijr  deMv  payable  <mt  of  forecloeure  proceeds,  date  wliea 
interest  calculated  Is  immaterial. 

Distinguished  in  Baker  v.  Cummings,  8  App.  D.  C.  522,  holding  on 
accounting  of  partnership  assets,  interest  allpwable  only  from  confirma- 
tion of  report  of  auditor. 

Miscellaneous.  Cited  in  Southern  Pac.  Ry.  Co.  v.  United  States,  186 
Fed.  741,  108  C.  C.  A.  607,  holding  appellate  court  will  not  reverse 
case  on  account  of  harmless  error. 

127  U.  8.  532-589,  82  L.  Ed.  210,  8  Sup.  Ot  1297,  EASTON  ▼.  GEBMAN 
AMEBIOAN  BANK. 

Pledgee,  in  possession,  holds  legal  title;  if  pledgor  in  inn^arent  posses- 
sion, he  holds  aa  f  onner's  agoit. 

Approved  in  J.  M.  Radford  Grocery  Co.  v.  Powell,  228  Fed.  3,  holding 
creditor  of  hankrupt  had  right  to  insurance  policy  in  hands  of  pledgee; 
In  re  Noyes  Bros.,  136  Fed.  979,  determining  pledgee  of  stock  of  bank- 
rupt corporation  not  liable  for  debts  where  stock  ledger  contained  entry 
as  to  holding  of  stock  as  collateral;  Dibert  v.  D'Arcy,  248  Mo.  643,  658, 
154  S.  W.  1123,  1128,  holding  pledgee  of  additional  bonds  to  cover 
debt  cannot  be  considered  as  collateral  security;  Harding  v.  Eldridge, 
186  Mass.  43,  71  N.  E.  116,  and  Huntington  v.  Sherman,  60  Conn.  467, 
22  Atl.  770,  both  arguendo. 

Distinguished  in  Pauly  v.  State  etc.  Trust  Co.,  165  U.  S.  618, 41  L.  Ed. 
849,  17  Sup.  Ct.  469  (affirming  58  Fed.  668,  7  C.  C.  A.  422),  pledgee  of 
national  bank  stock  is  not  liable  as  stockholder. 

Pledgee  seiUng  secozlty  is  trustee  and  cannot  pordiase. 

Approved  in  Rush  v.  First  Nat.  Bank,  71  Fed.  103,  17  C.  C.  A.  627, 
reaffirming  rule;  '  Morris  v.  Windsor  Trust  Co.,  213  N.  Y.  31,  Ann. 
Gas.  19160,  972,  106  N.  E.  754,  holding  one  sued  for  conversion  of 
pledgee  cannot  set  off  debt  arising  out  of  another  matter. 

Distinguished  in  Pauly  v.  State  etc.  Trust  Co.,  165  U.  S.  618,  41  L.  Ed. 
849,  17  Sup.  Ct.  469,  pledgee  of  national  bank  stock  is  not  liable  as 
stockholder;  Dibert  v.  Wernicke,  214  Fed.  680,  684,  131  C.  C.  A.  109, 
allowing  recovery  of  difference  in  value  where  pledgee,  empowered  to 
purchase  at  own  sale,  fraudulently  jockeyed  price. 

Right  of  pledgee  to  purchase  pledged  property.    Note^  Ann.  Gas. 
1912A,  524. 
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Sales  under  powers  in  mortgages  and  trust  deeds.    Note^  92  Am. 
St.  Rep.  581. 

Oreditors  may  pnzcliaae  at  sale,  nxider  trust  deed,  where  trustee  a 
disinterested  party. 

Approved  in  McNutt  v.  Nuevo  Land  Co.,  167  Cal.  466,  140  Pac.  9, 
holding  cotenant  may  purchase  rights  of  other  tenants  at  judicial  sale ; 
Dies  V.  Wilson  County  Bank,  129  Tenn.  101,  Ann.  Oas.  1915A,  1090, 
165  S.  W.  251,  holding  note  signed  by  maker  and  two  sureties  may  be 
held  as  collateral  security  for  note  signed  by  maker  alone;  Monroe  v. 
Fuchtler,  121  N.  C.  103,  104,  28  S.  E.  63,  64,  reaffirming  rule;  Felton  v. 
Le  Breton,  92  Cal.  467,  28  Pac.  493,  trustee  may  purchase  at  judicial 
sale. 

Creditor,  under  trust  deed,  and  mortgagee  are  In  aaxne  poeitlon  ae  re- 
gpects  Bala 

Approved  in  Monroe  v.  Fuchtler,  121  N.  C.  105,  28  S.  E.  64,  where 
trustee  was  clerk  of  cestui  que  trust. 

127  IT.  8.  640^567,  82  I«.  Bd.  223,  8  Sup.  Ob  1297,  OALliAS  r.  WTUON. 

«Ortme"  meaxia,  broadly,  ervery  ylolatlon  of  public  law;  more  tedml- 
cally,  errery  offense  of  atrocious  diaracter. 

Approved  in  United  States  v.  Rabinowich,  238  U.  S.  85,  69  L.  Ed. 
1214,  35  Sup.  Ct.  682,  holding  penalty  for  fraudulently  concealing  prop- 
erty of  bankrupt  contrary  to  provisions  of  Bankruptcy  Act  is  governed 
by  three-year  limitation;  Grenada  Lumber  Co.  v.  Mississippi,  217  U.  S. 
441,  54  L.  Ed.  830,  30  Sup.  Ct.  535,  upholding  prosecution  under  Missis- 
sippi anti-trust  laws. 

Bight  of  trial  by  jury  la  restricted  to  oaaeB  where  accused  had  such 
rU(ht  by  common-law  pilnciples* 

Approved  in  Frank  v.  United  States,  192  Fed.  868,  113  C.  C.  A.  188, 
holding  prosecution  under  Pure  Food  Act  for  first  oi^ense  is  only  "petty 
offense";  Pearson  v.  Wimbish,  124  Ga.  706,  52  S.  E.  754,  violation  of 
municipal  ordinance  may  be  summarily  tried  without  jury;  State  v. 
Saunders,  66  N.  H.  75,  18  L.  E.  A.  651,  25  Atl.  590,  right  to  jury  is  not 
essential  to  injunction  of  liquor  nuisance;  dissenting  opinion  in  Hawaii 
V.  Mankichi,  190  U.  S.  226,  47  L.  Ed.  1026,  23  Sup.  Ct.  794,  sustaining 
conviction  of  one  tried  on  information  and  convicted  by  jury  not  unan- 
imous, in  accordance  with  legislation  of  Hawaii  Republic  at  time  of 
annexation. 

Sixth  amendment  as  to  jury  trial  did  not  supplant  similar  part  of 
Oonst,  art.  m. 

Approved  in  Brown  v.  Epps,  91  Va.  735,  27  L.  R.  A.  678,  21  S.  E.  121, 
both  provisions  apply  to  all  Federal  courts. 
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Distinguished  in  Ex  parte  Brown,  140  Fed.  462,  Federal  court  cannot 
release  on  habeas  corpus  one  convicted  under  State  statute  giving  him  * 
no  right  to  jury  trial. 

District  of  Coltixnbia  inhabitants  are  entitled  to  Jury  trial  for  crimes 
as  w^  as  life,  liberty  and  property. 

Approved  in  Rasmussen  v.  United  States,  197  XJ.  S.  526,  49  L.  Ed. 
865,  26  Sup.  Ct.  514,  holding  void  31  Stat.  358,  c.  786,  §  171,  providing 
for  jury  of  six  in  trial  for  misdemeanors  in  Alaska;  Lappin  v.  District 
of  Columbia,  22  App.  D.  C.  76,  refusing  to  uphold  t&x  levied  on  brokers 
in  District  of  Columbia;  Moses  v.  United  States,  16  App.  D.  C.  433,  50 
L.  R.  A.  532,  upholding  act  prohibiting  emission  of  dense  black  smoke 
from  chimneys;  Lansburgh  v.  District  of  Columbia,  11  App.  D.  C.  521, 
holding  trading  stamp  company  comes  within  act  prohibiting  gift  enter- 
prises; United  States  v.  O'Neal,  10  App^  D.  C.  242,  243,  251,  holding 
no  appeal  lies  from  jury  trial  before  justice  of  peace ;  jOraighill  v.  Van 
Riswick,  8  App.  D.  C.  214,  upholding  special  assessment  levied  in  aid 
of  public  park ;  United  States  v.  Ross,  5  App.  D.  C.  247,  refusing  to 
uphold  act  requiring  plumbers  to  have  knowledge  of  physics  and  hygiene ; 
United  States  v.  Herzog,  9  Mackey  (D.  C),  431,  holding  one  accused 
of  conducting  gaming  table  entitled  to  trial  by  jury;  Queenan  v.  Terri- 
tory, 11  Okl.  266,  61  L.  R.  A.  324,  71  Pac.  219,  defendant  accused  of 
felony  may  waive  disqualification  of  juror  convicted  of  felony;  American 
Pub.  Co.  V.  Fisher,  166  U.  S.  467,  41  L.  Ed.  1081,  17  Sup.  Ct.  619,  liti- 
gants in  territorial  courts  have  right  to  jury  trial  requiring  unanimous 
verdict ;  Thompson  v.  Utah,  170  U.  S.  347,  42  L.  Ed.  1065,  18  Sup.  Ct. 
621,  State  cannot  reduce  number  of  jurors  to  try  crimes  committed 
before  its  admission;  Capital  Traction  Co.  v.  Hof,  174  U.  S.  5,  43  L.  Ed. 
874,  19  Sup.  Ct.  582,  upholding  right  to  jury  in  both  civil  and  criminal 
eases;  Humes  v.  Ft.  Smith,  93  Fed.  865,  legislature  may  require  license 
of  business  which  may  be  prohibited  as  against  public  policy ;  dissenting 
opinion  in  Downes  v.  Bidwell,  182  U.  S.  361,  362,  45  L.  Ed.  1135,  21 
Sup.  Ct.  815,  816,  court  holding  constitutional  provision  providing  for 
uniformity  of  duties,  imposts  and  excises,  not  extending  to  Porto  Rico; 
dissenting  opinion  in  Maxwell  v.  Dow,  176  U.  S.  609,  44  L.  Ed.  608,  20 
Sup.  Ct.  494,  majority  sustaining  conviction  and  subsequent  imprison- 
ment of  person  accused  as  criminal  by  jury  of  eight  persons  instead  of 
twelve. 

Distinguished  in  Bowles  v.  District  of  Columbia,  22  App.  D.  C.  325, 
holding  one  accused  of  fast  driving  is  not  entitled  to  trial  by  jury. 

Jury  trial  was  secured  to  people  of  tcRitorles  by  sixtli  and  seventli 
amettdmeots. 

Approved  in  dissenting  opinion  in  Mackey  v.  Enzensperger,  11  Utah, 
169,  39  Pac.  546,  majority  upholding  law  providing  for  civil  verdict  upon 
concurrence  of  nine  jurors. 
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One  accused  of  conspiracy  to  boycott  In  DMrlct  of  Oolnmbla  sbonld 
liave  jury  trlaL 

Approved  in  Clune  v.  United  States,  159  U.  S.  595,  40  L,  Ed.  271,  16 
Sup.  Ct.  126,  Congress  may  provide  more  severe  penalty  for  conspiracy 
than  for  crime  intended;  United  States  v.  Dahl,  225  Fed.  911,  holding 
indictment  charging  conspiracy  to  unlawfully  import  alien  Chinese  need 
not  allege  names  of  aliens;  Robinson  v.  United  Statfes,  172  Fed.  107,  96 
C.  C.  A.  307,  upholding  conviction  of  conspiracy  to  use  mails  to  de- 
fraud ;  New  York  Cent.  &  H.  R.  R.  Co.  v.  United  States,  165  Fed.  839, 
91  C.  C.  A.  519,  holding  in  indictment  for  violation  of  act  requiring 
carrier  to  unload  cattle  every  twenty-eight  hours,  it  is  not  necessary  to 
allege  absence  of  accidental  or  unavoidable  occurrences;  United  States 
v.  Clark,  164  Fed.  78,  holding  indictment  would  lie  against  agent  of 
railroad  selling  passes  to  persons  not  legally  entitled  to  same;  Jones  v. 
United  States,  162  Fed.  425,  89  C.  C.  A.  303,  upholding  conviction  for 
conspiracy  to  make  fraudulent  entry  on  public  lands;  Thomas  v.  United 
States,  156  Fed.  903,  17  L.  R.  A.  (N.  S.)  720,  84  C.  C.  A.  477,  holding 
indictment  charging  persons  with  inducing  partnership  to  accept  rebates 
from  railroad  need  not  all^e  names  of  railroads;  American  Federation 
of  Labor  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  102,  32  L.  R.  A.  (N.  S.) 
748,  allowing  injunction  restraining  boy  cotters  publishing  '*  unfair 
list";  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  453,  472,  128  Am.  St. 
Rep.  492,  22  L.  R.  A.  (N.  8.)  607,  114  S.  W.  1005,  1012,  and  Rocky 
Mountain  Bell  Telephone  Co.  v.  Montana  Federation  of  Labor,  156  Fed. 
815,  both  allowing  injunction  restraining  striking  telephone  employees 
from  boycotting  company. 

Distinguished  in  Capital  Traction  Co.  v.  Hof,  174  U.  S.  18,  43  L.  Ed. 
879,  19  Sup.  Ct.  587,  upholding  law  enlarging  civil  jurisdiction  of  jus- 
tice courts  in  District  of  Columbia;  Arthur  v.  Oakes,  63  Fed.  322,  323, 
25  L.  R.  A.  429,  430,  11  C.  C.  A.  209,  Oxley  Stave  Co.  v.  Coopers  etc. 
Union,  72  Fed.  699,  and  Beck  v.  Railway  Teamsters  Protective  Union, 
118  Mich.  516,  519,  74  Am.  St.  Rep.  424,  426,  42  L.  R.  A.  415,  416,  77 
N.  W.  20,  21,  enjoining  boycotts ;  Longshore  Printing  Co.  v.  Howell,  26 
Or.  547,  46  Am.  St.  Rep.  651,  28  L.  R.  A.  474,  38  Pac.  553,  injunction 
lies  to  protect  property  against  injury  by  conspiracy;  Brown  v.  Epps, 
91  Va.  734,  27  L.  R.  A.  678,  21  S.  E.  121,  State  legislature  possesses  all 
powers  not  denied  by  Constitution ;  dissenting  opinion  in  Ware  v.  United 
States,  154  Fed.  586,  12  Ann.  Oa&  233,  12  L.  R.  A.  (N.  S.)  1053,  84 
C.  C.  A.  503,  majority  upholding  prosecution  for  Conspiracy  to  fraud- 
ulently making  entry  on  public  lands. 

Bight  to  Jury  attadiee  ftom  begjimtug  of  trial;  conviction  wftlumt 
verdict  is  void. 
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Approved  in  Schick  v.  United  States,  195  U.  S.  70,  80,  49  L.  Ed,  102, 
106,  24  Sup.  Ct.  826,  one  prosecuted  by  information  in  Federal  couii  for 
violation  of  Oleomargarine  Act  of  1886  may  waive  jury;  Freeman  v. 
United  States,  227  Fed.  743,  holding  error  to  substitute  judge  during 
juiy  trial ;  Low  v.  United  States,  169  Fed.  89,  90,  94  C.  C.  A.  1,  holding 
one  accused  of  rectifying  spirits  without  license  is  entitled  to  trial  by 
jury;  Dickinson  v.  United  States,  169  Fed.  811,  86  C.  C.  A.  625,  holding 
accused  cannot  consent  to  verdict  of  ten  jurymen ;  In  re  Cox,  129  Mich. 
637,  89  N.  W.  440,  denying  right  to  trial  by  jury,  one  charged  with  vio- 
lating city  ordinance  regulating  use  of  public  places;  Delaney  v.  Police 
Court,  167  Mo.  678,  67  S.  W.  592,  denying,  under  Kansas  City  ordi- 
nances, right  to  trial  by  jury,  one  charged  with  drunkenness  and  dis- 
orderly conduct;  State  v.  Cobb,  24  Okl.  667,  24  L.  R.  A.  (N.  S.)  639, 104 
Pac.  363,  holding  defendant  in  action  of  quo  warranto  entitled  to  trial 
by  jury;  Meloy  v.  City  of  Woodward,  7  Okl.  Cr.  20, 120  Pac.  1120,  hold- 
ing District  Court  had  jurisdiction  of  appeal  from  conviction  in  police 
court;  Gamsey  v.  State,  4  Okl.  Cr.  550,  88  L.  R.  A.  (N.  S.)  600, 112  Pac. 
26,  holding  one  accused  of  felony  -in  territory  of  Oklahoma  was  entitled 
to  be  accused  by  indictment  only;  Miller  v.  State,  3  Okl.  Cr.  460,  463, 
106  Pac.  811,  812,  holding  one  accused  of  assault  and  battery  entitled 
to  trial  by  jury;  State  v.  Caruthers,  1  Okl.  Cr.  440,  98  Pac.  478,  holding 
•one  accused  of  crime  is  entitled  to  be  heard  before  expiration  of  third 
term  of  court ;  State  v.  Kennan,  25  Wash.  623,  626,  66  Pac.  63,  uphold- 
ing ordinance  denying  trial  by  jury  to  persons  violating  city  ordinance 
against  disorderly  conduct;  Ogden  v.  Madison,  111  Wis.  430,  87  N.  W. 
573,  sustaining  summary  prosecution  by  city  to  recover  penalty  imposed 
by  ordinance  against  maintaining  disorderly  houses;  Natal  v.  Louisiana, 
139  U.  S.  624,  85  L.  Ed.  289,  11  Sup.  Ct.  637,  upholding  law  providing 
for  conviction  before  magistrate  for  maintaining  private  market  in  for- 
bidden district ;  Lawton  v.  Steele,  152  U.  S.  142,  38  L.  E^.  390,  14  Sup. 
Ct.  503,  upholding  law  authorizing  summary  destruction  of  unlawful 
fishing  nets;  Danner  v.  State,  89  Md.  228,  42  Atl.  967,  annulling  provi- 
sion for  justice  court  trial  of  petty  larceny  charges  when  jury  waived; 
Ex  parte  Eeeler,  45  S.  C.  545,  55  Am.  St  B^.  791,  31  L.  B.  A,  680,  23 
S.  E.  867,  upholding  law  providing  summary  remedy  to  abate  liquor 
nuisances;  Ex  parte  Marx,  86  Va.  49,  9  S.  E.  478,  right  to  jury  is  not 
essential  to  trial  for  violation  of  Sabbath ;  dissenting  opinion  in  Ex  parte 
Martinez,  66  Tex.  Cr.  92,  94,  98,  145  S.  W.  1007,  1008,  1010,  majority 
holding  where  trial  court  refuses  to  enter  notice  of  appeal  of  one  con- 
victed of  murder,  writ  of  habeas  corpus  will  not  remedy  matters. 

Distinguished  in  Belt  v.  United  States,  4  App.  D.  C.  33,  holding 
accused  may  waive  jury  trial  where  statute  permits  same;  Ex  parte  Wil- 

xrv— 21 
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kins,  7  Okl.  Cr.  426,  115  Pac.  1119,  holding  verdict  returned  by  jury  of 
six  men  not  void;  Ex  parte  Simmons,  5  Okl.  Or.  437,  439,  115  Pac.  395, 
396,  and  Ex  parte  Simmons,  4  Okl.  Cr.  679,  112  Pac.  958,  both  hold- 
ing one  accused  of  violation  of  ordinance  is  not  entitled  to  trial  by  jury 
in  municipal  court;  Taylor  v.  Reynolds,  92  Cal.  675,  28  Pac.  689,  one 
charged  with  misdemeanor  of  obstructing  street  is  entitled  to  jury  trial ; 
Knee  v.  Baltimore  etc.  Ry.  Co.,  87  Md.  631,  42  L.  R.  A.  367,  40  Atl.  893, 
upholding  law  permitting  stay  of  proceedings  till  payment  of  costs 
before  hearing  new  trial. 

General  scope  of  constitutional  provisions  guaranteeing  right  of 
trial  by  jury.    Note,  1  Ann.  Cm.  703. 

Jury  trial,  aocorded  Im  appeillate  court,  after  conviction  In  Police  Oourt, 
la  not  sufficient. 

Approved  in  Jamison  v.  Wimbish,  130  Fed.  359,  releasing  on  habeas 
corpus  one  sentenced  by  police  judge  to  seven  months  in  chain-gang 
where  he  would  wear  irons  and  stripes;  United  States  v.  Green,  8 
Mackey  (D.  C),  238,  239,  242,  holding  Police  Court  of  District  of  Colum- 
bia had  no  jurisdiction  of  offense  of  selling  lottery  tickets;  dissenting 
opinion  in  Alford  v.  State,  170  Ala.  223,  224,  225,  Ann.  Gas.  19120, 
1093,  54  South.  226,  227,  majority  holding  allowing  appeal  to  District 
Court  from  conviction  in  Police  Court  sufficiently  preserves  to  accused 
right  of  trial  by  jury;  State  v.  Gerry,  68  N.  H.  508,  38  L.  R.  A.  234,  38 
Atl.  278,  and  Miller  v.  Commonwealth,  88  Va.  622,  15  L.  R.  A.  443,  14 
S.  E.  162  (see  dissenting  opinion  in  88  Va.  631,  15  L.  R.  A.  446,  14 
S.  E.  982),  both  following  rule;  Mclnemey  v.  Denver,  17  Colo.  309,  29 
Pac.  518,  arguendo. 

Distinguished  in  Alford  v.  State,  170  Ala.  208,  210,  Ann.  Oas.  19120, 
1093,  54  South.  222,  holding  statute  allowing  appeal  to  District  Court 
from  conviction  in  Police  Court  sufficiently  preserves  to  accused  right  of 
trial  by  jury;  Topeka  v.  Kersch,  70  Kan.  846,  80  Pac.  30,  upholdii^ 
statute  giving  defendant  right  to  trial  by  jury,  when  charged  with  crime 
in  Police  Court,  only  by  appeal  to  District  Court,  with  bond  for  appear- 
ance ;  Brown  v.  Epps,  91  Va.  738,  739,  27  L.  R.  A.  679,  680,  21  S.  E.  122, 
123,  under  Virginia  Constitution  jury  trial  is  privilege,  not  jurisdic- 
tional necessity. 

Validity  of  statute  depriving  of  right  to  trial  by  jury  in  lower  court 
but  providing  for  jury  trial  on  appeal.  Note,  Ann.  Oafl.  19120, 
1110, 1112,  1113. 

Jury  trial  on  appeal  as  satisfying  constitutional  right.    Note,  15 


L.  R.  A.  441. 
Decision  against  constitutional  right  as  nullity  subject  to  collateral 


attack.    Note,  39  L.  R.  A.  461. 
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Miscellaneous.  Cited  in  United  States  v.  Regan,  232  U.  S.  47,  50,  58 
L.  Ed.  498,  499,  34  Sup.  Ct.  213,  holding  suit  for  penalty  for  violation 
of  Alien  Immigration  Act  of  1907  requires  only  preponderance  of  proof; 
Northern.  Securities  Co.  v.  United  States,  193  U.  S.  335,  48  L.  Ed.  699, 
24  Sup.  Ct.  436,  Anti-trust  Act  of  1890  includes  combination  of  stock- 
holders in  competing  interstate  railroads  to  form  stockholding  corpora- 
tion; Downes  v.  Bidwell,  182  U.  S.  262,  45  L.  Ed.  1096,  21  Sup.  Ct.  777, 
holding  Porto  Rico  not  part  of  United  States  within  constitutional  pro- 
vision declaring  all  duties,  imposts  and  excises  shall  be  uniform  through- 
out United  States;  concurring  opinion  in  Downes  v.  Bidwell,  182  U.  S. 
293,  45  L.  Ed.  1109,  21  Sup.  Ct.  789,  to  point  that  determination  of  par- 
ticular provision  of  Constitution  applicable  to  territory  depends  upon 
situation  of  territory  and  its  relation  to  United  States ;  Tenement  House 
Dept.  V.  McDevitt,  215  N.  Y.  168,  109  N.  E.  90,  upholding  validity  of 
New  York  statute  prohibiting  use  of  tenement  houses  for  purposes  of 
prostitution ;  Horner  v.  United  States,  143  U.  S.  214,  S6  L.  Ed.  180,  12 
Sup.  Ct.  410,  district  judge  authorized  to  remove  accused  to  another  dis- 
trict may  determine  jurisdiction  thereof. 

127  U.  a  667-562,  82  Ii.  Ed.  171,  8  Sup.  Ot  1311,  JOTOE  ▼.  OHILIJOOTHB 
FOUNDBY. 

Patent  for  lifting-jack,  wliere  pawl  acts  by  gravity,  is  not  infringed 
by  <me  acting  by  Bpring, 

Approved  in  Campbell  etc.  Mfg.  Co.  v.  Duplex  etc.  Press  Co.,  86  Fed. 
334,  construing  strictly  web-roller  of  printing-press. 

127  U.  &  568-572,  32  Ii.  Ed.  175,  8  Sup.  Ot.  1291,  FLOWER  ▼.  DETROIT. 

Wliere  new  matter  introduced  in  q;»ecilLcatiO!a  of  redssae,  it  is  void  as 
matter  of  law. 

Approved  in  Grier  Bros.  Co.  v.  Baldwin,  219  Fed.  739,  136  C.  C.  A. 
433,  refusing  to  uphold  Baldwin  reissue  patent  No.  13,542  for  miners' 
lamp. 

On  comparison  of  relsBne,  soggestloK  in  ooriglnal  gpedflcation  is  not 
part  thereof  unless  obviously  intended  to  be  covered. 

Approved  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  461, 
upholding  Weyand  reissue  No.  12,744  for  an  electric  motor-controller 
regulator;  Freeman  v.  Asmus,  145  U.  S.  239,  241,  36  L.  Ed.  690,  691,  12 
Sup.  Ct.  943,  annulling  claim  1  of  reissue  of  Asmus'  patent  for  blast 
furnace;  Featherstone  v.  Geo.  R.  Bidwell  Cycle  Co.,  57  Fed.  636,  6 
C.  C.  A.  487,  annulling  reissue  of  Dunlop  patent  for  bicycle  tire. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  0.  794. 
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127  U.  B.  672-^578,  82  Ii.  Ed.  201,  8  Sop.  Ot  1226,  ABTHUB  ▼.  VIBTOU. 
'^Kot  herein  otherwlBe  provided/'  meaiiB  not  in  tliat  act. 

Approved  in  Dieckerhoff  v.  Miller,  93  Fed.  664,  36  C.  C.  A.  625,  con- 
struing Tariff  Act  of  1870. 

Miscellaneous.  Cited  in  Knowlton  v.  Moore,  178  U.  S.  93,  44  L.  Ed. 
990,  20  Sup.  Ct.  768,  to  effect  that  uniformity  required  by  Constitution, 
with  reference  to  duties,  imposts  and  excises,  relates  to  geographical 
uniformity. 

127  U.  8.  579-689,  32  li.  Ed.  262,  8  Sop.  Ot.  1314,  BBOWN  ▼.  DIST.  OF 
COLUMBIA. 

Municipal  committee,  or  select  body,  to  wlii<^  power  is  delegated,  can- 
not act  by  minority. 

Approved  in  United  States  v.  Ballin,  144  U.  S.  8,  36  L.  Ed.  325,  12 
Sup.  Ct.  510,  upholding  act  providing  for  count  of  nonvoting  members 
to  determine  quorum;  In  re  Gunn,  50  Kan.  182,  19  L.  B.  A.  525,  32  Pac. 
476,  House  of  Representatives  can  legally  act  only  when  majority 
present. 

Claim  disallowed  by  auditing  board  is  rejected  wltliin  act  of  1880. 

ApjJJroved  in  Rollins'  Investment  Co.  v.  George,  48  Fed.  777,  city  may 
be  heard  on  question  of  conmiittee's  lawful  disposition  of  bonds. 

Miscellaneous.  Cited  in  Snook  v.  City  of  Anaconda,  26  Mont.  136, 
66  Pac.  758,  affirming  judgment  awarding  damages  against  city  for 
injuries  caused  by  negligent  omission  to  keep  street  in  repair;  In  re 
School  Committee,  26  R.  I.  166,  58  Atl.  629,  upholding  Pub.  Laws  1903, 
p.  33,  c.  1101,  abolishing  school  districts  and  vesting  property  thereof 
in  towns;  District  of  Columbia  v.  Woodbury,  136  U.  S.  467,  34  L.  Ed. 
475,  10  Sup.  Ct.  993,  District  of  Columbia  is  liable  for  injuries  from 
negligence  of  public  officers;  Sullivan  v.  Helena,  10  Mont.  144,  26  Pac. 
96,  incorporated  city  of  territory  is  liable  for  injury  from  excavation  in 

street. 

< 

127  U.  S.  588^96,  82  L.  Ed.  271,  8  Sap.  Ot.  1331,  ALLEN  ▼.  QILLETTB. 

Trustee  cannot  purchase  at  bis  own  sale,  or  acquire  interest  therein, 
without  court's  consent. 

Approved  in  Bums  v.  Cooper,  140  Fed.  277,  72  C.  C.  A.  25,  setting 
aside  guardian 's  sale  of  property  where  guardian  obtained  order  of  sale 
in  order  to  acquire  title  himself. 

Distinguished  in  Leavenworth  v.  Chicago  etc.  Ry.  Co.,  134  U.  S.  708, 
83  L.  Ed.  1074,  10  Sup.  Ct.  716,  trust  relations  of  parties  does  not  invali- 
date railroad  foreclosure  if  no  fraud. 

Tirustee  may  purdiaae  trust  property  at  Judicial  sale  not  controlled 
or  procured  by  him. 
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Approved  in  Starkweather  v.  Jenner,  216  U.  S.  528^  54  L.  Ed.  605, 
30  Sup.  Ct.  382,  holding  tenant  in  common  may  purchase  interest  of 
cotenants  at  trust  sale ;  Buchler  v.  Black,  226  Fed.  706,  upholding  pur- 
chase of  corporate  property  made  by  trustee  at  foreclosure;  Buchler  v. 
Black,  213  Fed.  886,  upholding  purchase  of  corporate  stock  made  by 
trustee  to  protect  his  own  interests;  Steinbeck  v.  Bon  Homme  Min.  Co., 
152  Fed.  339,  81  C.  C.  A.  441,  upholding  purchase  of  corporate  property 
made  by  agent  at  tax  sale;  Anderson  v.  Messinger,  146  Fed.  932,  7 
L.  B.  A.  (N.  S,)  1094,  77  C.  C.  A.  179,  where  mortgagee  assigned  mort- 
g^e  as  collateral  for  his  debt  and  assignee  foreclosed  and  purchased 
property  at  foreclosure  sale,  he  holds  mortgagor's  title  for  own  benefit; 
Starkweather  v.  Jenner,  27  App.  D.  C.  360,  upholding  purchase  made  by 
trustee  at  judicial  sale  conducted  by  third  person;  McMillan  v.  Harris, 
110  Ga.  83,  78  Ajxl  St.  Rep.  103,  35  S.  £.  338,  holding  not  against  public 
policy  for  x)ersons  entitled  to  proceeds  of  land,  sold  by  executor,  to  en- 
gage third  person  to  run  price  of  property  up;  Fleming  v.  McCutcheon, 
85  Minn.  154,  156,  88  N.  W.'434,  435,  sustaining  administrator's  right, 
holding  mortgage  upon  estate,  to  foreclose  same  and  purchase  in  good 
faith  premises  for  full  amount  due  upon  mortgage;  Marquam  v.  Ross, 
47  Or.  405,  83  Pac.  859,  trustee  who  under  contract  becomes  subsequent 
lienholder  may  purchase  on  foreclosure  of  first  mortgage;  Tenison  v. 
Patton,  95  Tex.  291,  67  S.  W.  94,  holding  trustee  not  liable  for  profits 
made,  after  land  sold,  under  agreement  with  purchaser  to  manage  and 
sell  same ;  Pewabic  Min.  Co.  v.  Mason,  145  U.  S.  362,  36  L.  Ed.  736,  12 
Sup.  Ct.  890,  litigating  stockholder  may  bid  at  sale  of  corporate  assets 
without  court's  leave;  Mulherin  v.  Rice,  106  Ga.  812,  32  S.  E.  866,  up- 
holding purchase  by  surviving  partner  of  property  mortgaged  to  secure 
note  to  firm;  Barber  v.  Bowen,  47  Minn.  123,  49  N.  W.  685,  guardian  of 
minor  heir  may  purchase  at  judicial  sale  to  satisfy  decedent's  debt; 
Haarstick  v.  Fox,  9  Utah,  120,  33  Pac.  253,  director  may  purchase  stock 
from  shareholder;  Deck  v.  Whitman,  96  Fed.  879,  arguendo. 

Distinguished  in  Ford  v.  Wright,  114  Mich.  127,  72  N.  W.  199,  title 
of  administrator  and  guardian  purchasing  at  foreclosure  sale  will  not 
be  forced  on  purchaser. 

127  n.  a  597-607,  82  li.  Ed.  266,  8  Snp.  Ot  1319   FALK  ▼.  MOEBS. 

Agent  alone  Is  liatde  on  note  signed  by  Idm,  nothing  on  its  face  show- 
ing agency. 

Approved  in  Union  Nat.  Bank  v.  Forstall,  41  La.  Ann.  116,  6  South. 
33,  holder  of  note  signed  by  mother  cannot  recover  against  minors  who 
received  proceeds;  Baker  v.  Old  Nat.  Bank,  86  Fed.  1009,  pledgee  may 
show  shares  registered  in  his  name  are  pledge;  Planters'  Chemical  &  Oil 
Co.  V.  Steames,  189  Ala.  507,  509,  66  South,  700,  701,  holding  where  note 
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is  ambiguous  as  to  whether  principal  or  agent  is  to  be  bound,  parol  evi- 
dence is  admissible;  Wiers  v.  Treese,  27  Okl.  777,  117  Pac.  183,  holding 
parol  evidence  admissible  to  show  that  president  and  secretary  of  cor- 
poration signing'note  intended  to  render  themselves  personally  liable. 

Liability  of  principal  on  negotiable  paper  executed  by  agent.    Note, 
21  L.  B.  A.  (N.  8.)  1066,  1075. 

Ag^t  Ifl  aloHe  liable  on  his  note,  althongli  it  was  underatood  his  prin- 
cipal should  be  held. 

Approved  in  Union  Nat.  Bank  v.  German  Ins.  Co.,  71  Fed.  476,  18 
C.  C.  A.  203,  and  Godkin  v.  Monahan,  83  Fed.  119,  27  C.  C.  A.  410,  parol 
is  inadmissible  to  vary  written  contract;  dissenting  opinion  in  Harman 
V.  Harman,  70  Fed.  936, 17  C.  C.  A.  479,  majority  admitting  parol  where 
part  only  of  contract  was  written. 

Distinguished  in*  Burke  v.  Dulaney,  153  U.  S.  232,  38  L.  Ed.  700,  14 
Sup.  Ct.  817,  admitting  parol  to  show  delivery  of  note  was  conditional. 

Liability  of  one  signing  contract  in  representative  capacity.    Note, 
42  L.  B.  A.  (N.  S.)  4,  26. 

Liability  of  one  signing  bill  or  note  as  agent.    Note,  4  E.  B.  0.  285. 

Note  signed  "P.  O.  Co.,  M.   Sec.   ft  Treaa,"  payable  to  ''M.  Sec.  & 
Treas.,''  is  the  corporation's  note;  parol  is  inadmissible  to  modify  it. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  448,  50  L.  Ed.  821,  26  Sup. 
Ct.  427,  New  York  corporation  may  sue  in  Federal  court  on  note  of 
Illinois  corporation,  though  treasurer  of  latter,  to  whom  notes  made 
payable  and  who  indorsed  them  before  delivery,  is  Illinois  citizen;  Citi- 
zens '  Sav.  Bank  v.  City  of  Newburyport,  169  Fed.  768,  95  C.  C.  A.  232, 
holding  note  indorsed  "J.  V.  Felker,  City  Treas.,"  was  note  of  city; 
Payne  y.  Mutual  Life  Ins.  Co.,  141  Fed.  345,  72  C.  C.  A.  487,  applying 
principal  to  premium  note;  New  England  etc.  Co.  v.  Shook,  27  Colo. 
App.  38,  145  Pac.  1004,  holding  where  note  is  signed  with  corporate 
name  followed  by  names  of  president  and  secretary,  latter  are  not  per- 
sonally liable  on  account  of  failure  to  insert  "by"  or  "per";  Jacobs 
V.  Williams,  85  Conn.  219,  Ann.  Osa.  1913B,  900,  82  Atl.  203,  holding 
agreement  for  sale  of  stock  showed  corporation  to  be  solely  liable;  Eng- 
lish &  Scot.  etc.  Inv.  Co.  v.  Globe  etc.  Trust  Co.,  70  Neb.  436,  97  N.  W. 
613,  note  signed  "Globe  etc.  Trust  Co.,  A.  B.,  Prest.,  C.  D.,  Secy.," 
shows  no  personal  liability;  Page  v.  Ford,  65  Or.  472,  Ann.  Gas.  1915A, 
1048,  45  L.  B.  A.  (N.  8.)  247, 131  Pac.  1021,  holding  where  note  is  signed 
by  officer  of  corporation,  it  will  be  presumed  to  be  corporate  act;  The 
Serapis,  37  Fed.  440,  where  ship's  master  signed  as  "master  S.  S.  Ser- 
apis";  Sparks  v.  Dispatch  Trans.  Co.,  104  Mo.  544,  24  Am.  St.  Bep. 
856, 12  L.  B.  A.  719,  15  S.  W.  420,  where  president  signed  notes  in  name 
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of  corporation;  Riter  v.  Sun  etc.  Mach.  Co.,  10  Utah,  142,  37  Pac.  258, 
and  Liebscher  v.  Kraus,  74  Wis.  389,  17  Am*  St  Rep.  172,  5  L.  R.  A. 
497,  43  N.  W.  167,  where  signature  contained  name  of  company  and 
president's  official  designation;  Merrill  v.  Hurley,  6  S.  D.  601,  65  Am. 
St.  Rep.  865,  62  N.  W.  960,  presumption  is  in  favor  of  power  of  officer 
named  as  payee  to  indorse  bond ;  dissenting  opinion  in  McGuire  v.  Allen, 
108  Mo.  414,  18  S.  W.  285,  majority  denying  that  wife's  indorsement 
of  check  gives  husband  title;  Farrel  v.  Natiopal  etc.  Leather  Bank,  43 
Fed.  130,  arguendo;  Swarts  v.  Cohen,  11  Ind.  App.  22,  38  N.  E.  537, 
holding  similar  signature  ambiguous  and  explainable. 

Denied  in  Hately  v.  Pike,  162  111.  245,  246,  53  Am.  St.  Rep.  307,  308, 
44  N.  E.  442,  indorsement  naming  office  but  not  company  is  personal. 

Distinguished  in  Souhegan  etc.  Bank  v.  Boardman,  46  Minn.  ,297,  48 
N.  W.  1117,  indorsement  naming  office  but  not  corporation  is  prima 
facie  personal. 

Personal  liability  of  officers  of  corporations  to  third  persons.    Note, 
48  Ajxl  St  Rep.  919. 

Liability  of  person  signing  negotiable  paper  as  officer  of  corpora- 
tion.   Note,  6  AnxL  Gas.  1000, 1001, 1002, 1005. 

Personal  liability  of  officers  on  note  made  for  corporation.    Note, 
19  L.  R.  A.  676. 

Ownership  of  paper  payable  to  directors  or  officers  of  corporation. 
Note,  50  L.  R.  A.  (N.  S.)  1119,  1122. 

127  U.  8.  607-614,  32  Ii.  Ed.  260,  8  Sop.  Ot.  1328,  BOBERTSOK  ▼.  DOWK- 
INO. 

iKmg-settled  departmeotal  constmction  will  mot  Uglitily  be  d^Murted 
from. 

Approved  in  United  States  v.  Sherman  &  Sons  Co.,  237  U.  S.  152, 
69  L.  Ed.  889,  35  Sup.  Ct.  520,  holding  collector  of  customs  not  con- 
cluded by  order  reliquidating  duties  account  of  fraud;  Komada  &  Co.  v. 
United  States,  215  U.  S.  396,  54  L.  Ed.  252,  30  Sup.  Ct.  136,  holding 
Japanese  beverage  "sake"  taxable  as  still  wine ;  United  States  v.  Cerecedo 
Hermanos  T.  Compania,  209  U.  S.  339,  52  L.  Ed.  822,  28  Sup.  Ct.  532, 
holding  wines  imported  in  cases  of  twenty-four  bottles  containing  more 
than  one  pint,  but  less  than  one  quart,  are  dutiable  at  one  dollar  and 
sixty  cents  per  dossen  bottles;  United  States  v.  Atlantic  Coast  Line  R. 
Co.,  206  Fed.  199,  holding  action  cannot  be  maintained  for  loss  of 
package  mailed  in  violation  of  postal  laws;  Von  Bremen,  MacMonnies 
A  Co.  V.  United  States,  168  Fed.  890,  94  C.  C.  A.  301,  holding  truffles 
in  tins  are  dutiable  as  mushrooms  in  tins;  Ceballos  v.  United  States, 
146  Fed.  382,  76  C.  C.  A.  652  (affirming  139  Fed.  706),  holding  under 
Tariff  Act  1897,  c.  11,  §  1,  sched.  G,  par.  264,  olives  are  measured  by 
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liquid  gallon;  United  States  v.  Townsend,  113  Fed.  443,  51  C.  C.  A. 
276,  constraing  statute  in  accordance  with  earlier  practice  of  Treasury 
Department  and  holding  "professional  productions  of  sculptor"  synony-  ' 
mous  with  "productions  of  professional  sculptor";  Nunn  v.  Gerst  Brew- 
ing Co.,  99  Fed.  942,  40  C.  C.  A.  190,  following  Treasury  Department's 
practice  of  thirty  years  with  reference  to  time  of  discount  upon  pur- 
chases of  beer  stamps ;  United  States  v.  Hensel,  98  Fed.  419,  39  C.  C.  A. 
121,  following  uniform  practice  of  Treasury  Department,  and  holding 
"paintings,"  not  including  frames,  frames  dutiable  as  manufactures  in 
wood;  Avery  v.  Pima  Co.,  7  Ariz.  32,  60  Pac.  703,  county  sheriff  is 
not  entitled  to  extra  compensation  for  care  of  Federal  prisoners ;  United 
States  V.  Bliss,  12  App.  D.  C.  499,  holding  mandamus  will  not  lie  to 
compel  Secretary  of  Interior  to  hear  argument  on  report  of  patent  com- 
mission in  disbarment  proceeding;  Wyatt  v.  State  Board  of  Equaliza- 
tion, 74  N.  H.  570,  70  Atl.  397,  holding  tax  on  savings  bank  deposits 
is  property  tax;  Swayne  v.  Hager,  13  Sawy.  621,  37  Fed.  783,  subse- 
quent statute  does  not  alter  practical  definition  unless  intention  clear; 
United  St;|ites  v.  Union  Pac.  Ry.,  37  Fed.  556,  construing  railroad  grant ; 
United  States  v.  Wotten,  50  Fed.  694,  construing  almost  unvaried  lan- 
gati^  of  successive  acts;  Angelo  etc.  Bank  v.  Secretary,  76  Fed.  750, 
22  C.  C.  A.  527,  postponement  of  sale  of  imports  by  Secretary  of  Treas- 
ury did  not  affect  rights  under  Rev.  Stats.,  §  2971. 

Distinguished  in  Fairbank  v.  United  States,  181  U.  S.  308,  310,  45 
L.  Ed.  873,  21  Sup.  Ct.  658,  659,  holding  stamp  tax  on  foreign  bill 
of  lading  in  substance  and  effect  tax  on  articles  included  therein,  legis- 
lative action  notwithstanding;  Merritt  v.  Cameron,  137  U.  S.  552,  34 
L.  Ed.  776, 11  Sup.  Ct.  178,  and  United  States  v.  Healey,  160  U.  S.  141, 
40  L.  Ed.  871,  16  Sup.  Ct.  249,  department's  construction  of  doubtful 
language  is  adopted  only  if  uniform. 

Effect  given  by  courts  to  contemporaneous  practical  construction 
of  unambiguous  statute.    Note,  10  Ann.  Gas.  52. 

Time  for  protest  num  ftom  final  Uquldatloii  of  dutieB^  not  a  provioiu 
abandoned  one. 

Approved  in  Dickson  v.  United  States,  131  Fed.  574,  reaffirming  rule ; 
Louisville  Pillow  Co.  v.  United  States,  144  Fed.  388,  75  C.  C.  A.  324, 
applying  rule  under  Customs  Admn.  Act  1890,  §14;  United  States  v. 
Dickson,  139  Fed.  251,  71  C.  C.  A.  377,  under  Customs  Admn.  Act  1890, 
§  14,  where  general  appraisers  sustain  importer's  protest,  collector  must 
reliquidate  duty  in  accordance  with  board's  decision;  Sgobel  v.  Robert- 
son, 126  Fed.  578,  holding  protest  against  excessive  exactions  of  duty, 
filed  at  time  of  reliquidation  of  entry,  within  time,  though  not  filed  at 
time  of  original  liquidation;  In  re  Brown,  Durrell  &  Co.,  121  Fed.  606, 
holding  time  for  protest  runs  from  act  of  collector  imposing  final  duty 
upon  reliquidation  proceedings. 
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DiHtingnished  in  Stem  v.  United  States,  77  Fed.  608,  reliqnidation 
directed  by  general  appraisers  does  not  extend  time  for  appeal. 

Treasnry  not  Having  objected  that  appeal  too  early,  conrt  most  as- 
same  it  all  xlgbt. 

Approved  in  United  States  v.  Franklin  Sug.  Ref.  Co.,  137  Fed.  680, 
where  importer  filed  protest  against  tentative  liquidation,  he  may  pro- 
test against  final  liquidation. 

127  U.  8.  614-621,  32  li.  Ed.  289.  8  Sop.  Oi  1336,  ST.  BOME8  ▼.  IXVEE 
STEAM  COTTON  PBESS  OO. 

Judgment  of  dlamlssal,  for  vnnt  of  parties,  is  not  res  adjudlcata  as 
to  subject  matter. 

Approved  in  City  Bank  v.  Rhodehamel,  223  Fed.  983,  139  C.  C.  A. 
355,  discussing  rights  of  parties  in  suit  on  assignment  of  corporate 
stock;  Central  R.  Co.  v.  Mayor  etc.  of  Jersey  City,  199  Fed.  244,  holding 
judgment  of  board  of  equalization  as  to  excessiveness  of  railroad  tax 
was  not  conclusive  on  parties;  Pundt  v.  Pendleton,  167  Fed.  1005, 
holding  dismissal  of  writ  of  certiorari  to  review  sentence  of  imprison- 
ment for  want  of  notice  is  not  bar  to  subsequent  habeas  corpus  proceed- 
ings; Ex  parte  Loung  June,  160  Fed.  259,  holding  dismissal  by  consent 
of  immigration  proceeding  is  not  hearing  on  merits. 

Corporation  negligently  canceling  owner's  sto<^  and  reiSBuixig  to  an- 
other may  be  held;  owner  need  not  porsoe  transferee. 

Approved  in  Geyser-Marion  etc.  Min.  Co..  v.  Stark,  106  Fed.  560, 
58  L.  R.  A.  684,  45  C.  C.  A.  467,  holding  corporation  liable  for  negli- 
^nce,  canceling  certificates  of  stock  and  transferring  same  upon  trustee's 
signature  without  inquiiy  for  cestui  que  trust;  Keller  v.  Eureka  etc. 
Mfg.  Co.,  43  Mo.  App.  88,  11  L.  R.  A.  473,  where  railroad  wrongfully 
refuses,  transferee  may  sue  to  compel  transfer  or  for  damages;  Nagel 
V.  Ham,  88  Wash.  103,  152  Pac.  522,  holding  where  sale  of  pledgee  is 
void  for  want  of  notice,  corporation  may  refuse  to  transfer  certificate. 

Distinguished  in  Smith  v.  Raiboad,  91  Tenn.  233, 18  S.  W.  548,  under 
facts. 

Liability  of  corporation  for  transferring  shares  of  stock  without 
authority  of  owner.    Note,  Ann.  Gas.  1918E,  1174,  1179. 

Liability  of  corporation  to  true  owner  for  unauthorized  stock  trans« 
fer.    Note,  45  L.  R.  A.  (N.  8.)  1076,  1079,  1081,  1082. 

127  U.  &  622-688,  82  li.  Ed.  292,  8  Sup.  Ot.  1889,  BOBBINS  ▼.  BOLUKS. 
Court  cannot  interpolate  stipulations,  not  InqOied  or  required. 
Approved  in  Zohrlaut  v.  Mengelberg,  144  Wis.  577,  124  N.  W.  252, 
construing  contract  for  sale  of  shares  of  stock  of  corporation. 
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127  U.  8.  6S4-640,  82  L.  Ed.  297,  8  Sup.  Ot.  1846,  OALHOX7N  ▼.  LANAUX. 
State  oourt's  jnrisdictioiii  is  not  taken  away  by  bankruptcy  proceeding. 
Approved  in  Kansas  City  etc.  Ry.  Co.  v.  State,  106  Tex.  259,  163 
S.  W.  585,  holding  fact  that  Federal  court  has  appointed  receiver  for 
railroad  does  not  prevent  State  court  from  issuing  mandamus  to  compel 
construction  of  its  line  of  road. 

Exclusiveness  of  jurisdiction  by  appointment  of  receiver.    Note,  20 
L.  R.  A.  895. 

127  n.  8.  640-649,  82  Ii.  Ed.  311,  8  Sop.  Ot  1880,  ISLOUF  ▼.  POET  OF 
MOBIUS. 

License  tax  prerequisite  to  doing  business,  is  tax  on  occupation  and  hence 
on  tbe  busineBs.  ' 

Approved  in  Barrett  v.  City  of  New  York,  232  U.  S.  31,  58  L.  Ed.  490, 
34  Sup.  Ct.  203,  refusing  to  sustain  tax  imposed  by  city  of  New  York 
on  express  wagons ;  Fairbank  v.  United  States,  181  U.  S.  297,  45  L.  Ed. 
868,  21  Sup.  Ct.  654,  holding  stamp  tax  on  foreign  bill  of  lading  a  tax 
on  articles  included  therein  and  void;  Illinois  Cent.  R.  Co.  v.  Mississippi 
R.  R.,  Com.,  229  Fed.  253,  refusing  to  sustain  license  tax  on  railroads; 
State  V.  AUgeyer,  110  La.  840,  34  South.  799,  holding  license  tax  upon 
business  of  buyer  of  cotton  for  export  duty  upon  exports,  and  invalid; 
Asher  v.  Texas,  128  U.  S.  132,  32  L.  Ed.  369,  9  Sup.  Ct.  2,  and  Brennan 
V.  Titusville,  153  U.  S.  303,  304,  38  L.  Ed.  723,  724,  14  Sup.  Ct.  833, 
annulling  tax  on  drummers  for  foreign  venders ;  Stratford  v.  City  Coun- 
cil of  Montgomery,  110  Ala.  626,  627,  20  South.  129,  annulling  tax  on 
merchandise  brokers  representing  foreign  houses  exclusively;  United 
States  Exp.  Co.  v.  Allen,  39  Fed.  715,  annulling  Tennessee  act  of  1889^ 
imposing  license  tax  on  express  companies;  Osbom  v.  Florida,  33  Fla. 
186,  39  Am.  St  Rep.  114,  25  L.  R.  A.  128,  14  South.  595,  excluding 
interstate  commerce  agencies  from  taxation  of  right  to  do  business; 
Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  341,  42  L.  R.  A.  860,  41  Atl. 
852,  exemption  of  shares  exempts  capital  stock;  South  Bend  v.  Martin, 
142  Ind.  43,  29  L.  R.  A.  535,  41  N.  E.  319,  upholding  tax  on  peddler  of 
goods  actually  imported;  Arnold  v.  Yanders,  56  Ohio  St.  420,  60  Am.  St. 
Rep.  755,  47  N.  E.  51,  annulling  act  regulating  sale  of  foreign  convict- 
made  goods ;  State  v.  Scott,  98  Tenn.  258,  36  L.  R.  A.  462,  39  S.  W.  2, 
annulling  act  taxing  nonresident  photograph  enlarger's  solicitors ;  Metro- 
politan Life  Ins.  Co.  v.  Board  of  Assessors,  115  La.  706,  39  South.  849, 
arguendo. 

Distinguished  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235 
U.  S.  368,  59  L.  Ed.  274,  35  Sup.  Ct.  99,  upholding  Laws  of  1911,  No. 
112,  of  Arkansas,  imposing  franchise  tax  on  railroads. 

Lnposition  of  license  tax  or  fee  on. foreign  corporation.    Note,  S 
AnxL  Gas.  633. 
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Exclnsion  of  foreign  corporations  as  interference  with  interstate 
commerce.    Note,  24  L.  R.  A.  811,  812. 

Teiegmpli  company,  transmitting  totttstate  moacages,  under  congreft- 
aional  law,  may  not  be  taxed  thereon  by  State. 

Approved  in  Western  Union  Tel.  Co.  ▼.  Alabama  State  Board  of 
Assessment,  132  U.  S.  473,  38  L.  Ed.  409,  10  Sup.  Ct.  162,  following 
rule;  Cumberland  &  Pa.  R.  R.  Co.  v.  State,  92  Md.  684,  48  Atl.  507, 
upholding  State  franchise  tax  upon  gross  receipts  of  railroad,  amount 
of  tax  measured  by  number  of  miles  of  road  within  State. 

Distinguished  in  State  y.  French,  109  N.  C.  725,  26  Am.  St.  Rep.  591, 
14  S.  E.  384,  upholding  revenue  tax  on  merchants'  purchases. 

Telegraphing  between  States  ia  Inteiratate  conmieice;  hence  State  tax 
thereon  ia  invalid. 

Approved  in  Lottery  Case,  199  U.  S.  352,  47  L.  Ed.  499,  23  Sup.  Ct.  325, 
upholding  congressional  legislation  prohibiting  interstate  traffic  in  lottery 
tickets ;  Postal-Telegraph  Cable  Co.  v.  City  of  Mobile,  179  Fed.  960,  allow- 
ing injunction  restraining  municipal  tax  on  telegraph  company ;  Ex  parte 
Hull,  153  Fed.  460,  holding  agents  soliciting  picture  orders  for  firm  in 
another  State  were  engaged  in  interstate  commerce  and  not  subject  to 
State  tax;  Southern  Exp.  Co.  v.  Ensley,  116  Fed.  758,  declaring  city 
ordinance  requiring  express  company  doing  local' and  interstate  business 
to  pay  license  fee,  making  same  condition  to  do  business,  unconstitu- 
tional ;  Crum  v.  Town  of  Prattville,  155  Ala.  157,  46  South.  750,  holding 
employee  of  foreign  grocery  company  making  collections  in  State,  was 
not  subject  to  occupation  tax ;  Smith  v.  Farr,  46  Colo.  370, 104  Pac.  403, 
and  WUcox  v.  People,  46  Colo.  383,  104  Pac.  409,  both  holding  agent 
soliciting  orders  in  Colorado  for  foreign  corporation  was  engaged  in 
interstate  commerce  and  not  subject  to  itinerant  vender's  license  tax; 
Hughes  V.  City  of  Los  Angeles,  168  Cal.  765,  145  Pac.  95,  refusing  to 
uphold  municipal  tax  imposed  on  agents  of  foreign  insurance  com- 
panies; Postal  Telegraph-Cable  Co.  v.  Mayor  etc.  of  City  of  Cordele, 
139  Ga.  131,  132,  Ann.  Oaa.  1914A,  984,  76  S.  E.  746,  747,  refusing  to 
sustain  municipal  tax  of  two  dollars  on  every  pole  of  telegraph  com- 
pany within  city  limits;  Wheeler  v.  Weightman,  96  Kan.  67,  L.  R.  A. 
1916A,  846,  149  Pac.  984,  refusing  to  uphold  law  requiring  tax  on  real 
estate  mortgages;  International  Text-Book  Co.  v.  Gillespie,  229  Mo.  418, 
129  S.  W.  928,  holding  laws  of  Missouri  requiring  foreign  corporations 
to  file  certificate  was  not  applicable  to  correspondence  school  doing 
interstate  business;  State  v.  Western  Union  Tel.  Co.,  43  Mont.  451, 
117  Pac.  95,  refusing  to  sustain  State  tax  on  telegraph  companies; 
Western  Union  Tel.  Co.  v.  Village  of  Wakefield,  69  Neb.  276,  95  N.  W. 
661,  upholding  village  occupation  tax  on  telegraph  companies ;  Spaulding 
▼.  McNary,  64  Or.  498,  130  Pac.  393,  refusing  to  uphold  peddler's  tax 
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as  applied  to  agents  of  foreign  corporations;  Flint- Walling  Mfg.  Co. 
y.  McDonald,  21  S.  D.  530,  130  Am.  St.  Biqo.  735,  14  K  R.  A.  (N.  S.) 
673,  114  N.  W.  686,  holding  foreign  corporation  selling  water-tank  to 
one  erecting  system  of  waterworks  in  South  Dakota  was  engaged  in 
interstate  commerce,  and  not  subject  to  laws  of  that  State;  State  v. 
Northern  Express,  76  Wash.  644,  136  Pac.  1163,  refusing  to  uphold 
*'privil(^e  tax"  imposed  on  interstate  express  company;  United  States 
Exp.  Co.  V.  Allen,  39  Fed.  714,  annulling  Tennessee  act  of  1889  imposing 
license  tax  on  express  companies;  Louisiana  v.  Lagarde,  60  Fed.  191, 
law  requiring  statement  of  contents  of  fertilizer  does  not  apply  to  agents 
of  foreign  venders;  United  States  v.  Hopkins,  82  Fed.  538,  livestock 
unloaded  for  reshipment  is  subject  of  interstate  commerce;  Michigan 
Tel.  Co.  V.  Benton  Harbor,  121  Mich.  512,  47  L.  R.  A.  104,  80  N.  W. 
388,  law  of  1895,  permitting  municipal  regulation  of  telephone  poles, 
does  not  repeal  act  of  1883  allowing  erection  thereof;  Miller  v.  Good- 
man, 91  Tex.  44,  40  S.  W.  719,  requirement  for  filing  articles  of  foreign 
incorporation  is  void  regulation  of  commerce;  The  Katie,  40  Fed.  482, 
7  L.  R.  A.  58,  upholding  act  of  June,  1886,  extending  limited  liability 
law  to  inland  navigation ;  dissenting  opinion  in  Maine  v.  Grand  Trunk  Ry. 
Co.,  142  U.  S.  234,  35  L.  Ed.  997,  12  Sup.  Ct.  163,  majority  upholding 
franchise  tax  based  on  State  receipts;  dissenting  opinion  in  Ficklen  v. 
Shelby  County,  145  U..  S.  28,  36  L.  Ed.  609,  12  Sup.  Ct.  814,  majority 
upholding  percentage  tax  on  brokers'  and  factors'  sales ;  dissenting  opin- 
ion in  St.  Louis  v.  Western  Union  Tel.  Co.,  148  U.  S.  105,  37  L.  Ed.  385, 
13  Sup.  Ct.  490,  majority  reversing  39  Fed.  60,  and  upholding  municipal 
tax  for  erecting  poles  in  streets. 

Distinguished  in  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
25,  35  L.  Ed.  617,  11  Sup.  Ct.  879,  upholding  tax  on  car  company  based 
on  proportion  of  State  tracks  used  to  whole  mileage;  Postal  Tel.  Cable 
Co.  V.  Adams,  71  Miss.  560,  42  Am.  St.  Rep.  477,  14  South.  37,  uphold- 
ing mileage  tax  imposed  in  lieu  of  all  others;  Knoxville  etc.  R.  R.  Co. 
V.  Harris,  99  Tenn.  710,  43  S.  W.  121,  upholding  railroad  privilege 
tax  on  infra  State  transportation;  Gulf  etc.  Ry.  Co.  v.  Eddins,  7  Tex. 
Civ.  App.  128,  26  S.  W.  166,  upholding  law  prohibiting  railroad  con- 
tracts limiting  time  of  suit  for  lost  goods;  Western  Union  Tel.  Co.  v. 
Tyler,  90  Va.  299,  44  Am.  St.  Rep.  912,  18  S.  E.  281,  upholding  statute 
imposing  penalty  for  delay  in  delivering  message. 

State  license  tax  on  interstate  telegrndi  oompasy  affects  entire  busi^ 
ness  and  is  Invalid. 

Approved  in  Williams  v.  Fears,  110  Ga.  589,  35  S.  E.  700,  upholding 
tax  upon  emigrant  agent  engaged  in  hiring  laborers  within  State  for 
employment  outside  same;  Western  Union  Tel.  Co.  v.  Alabama  State 
Board  of  Assessment,  132  U.  S.  477,  33  L.  Ed.  410, 10  Sup.  Ct.  163,  where 
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gross  earnings  tax  was  construed  by  State  to  cover  whole  business; 
United  States  Express  Co.  v.  Hemmingway,  39  Fed.  62,  unless  separable, 
whole  tax  of  express  company  is  void;  Osborne  v.  Florida,  33  Fla.  169, 
89  Am.  St  Rep.  102,  26  L.  B.  A.  128,  14  South.  590,  excluding  inter- 
state commerce  agencies  from  taxation  of  right  to  do  business. 

Distinguished  in  Postal  Tel.  Cable  Co.  v.  Charleston,  153  U.  S.  696, 
88  li.  Ed.  878,  14  Sup.  Ct.  1096,  upholding  municipal  tax  on  local  busi- 
ness of  telegraph  company. 

Interstate  commerce  cannot  be  taxed  by  States  either  upon  receipts, 
business  or  transportation. 

Approved  in  City  of  Sault  Ste.  Marie  v.  International  Transit  Co.,  234 
U.  S.  341,  62  L.  E.  A.  (N.  S.)  674,  58  L.  Ed.  1841,  34  Sup.  Ct.  826,  holding 
city  of  Sauh  Ste.  Marie  could  not  impose  tax  on  Canadian  company  oper- 
ating ferry  across  St.  Mary  River;  Intematibnal  Text-Book  Co.  v.  Pigg, 
217  U.  S.  110, 18  Ann.  Oas.  1108,  27  L.  R.  A.  (N,  S.)  498,  64  L.  Ed.  687, 30 
Sup.  Ct.  481,  holding  correspondence  school  was  doing  interstate  business 
in  Kansas  and  could  not  be  compelled  to  file  financial  statement;  West- 
em  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  22, 23, 27,  31, 64  L.  Ed.  368,  364, 
866,  868,  30  Sup.  Ct.  190,  holding  "charter  fee"  imposed  on  telegraph 
companies  by  Kansas  was  void;  Ludwig  v.  Western  Union  Tel.  Co.,  216 
U.  S.  161,  64  L.  Ed.  429,  30  Sup.  Ct.  280,  refusing  to  uphold  Arkansas 
Laws  of  1907,  p.  744,  requiring  telegraph  companies  to  pay  fee  for  filing 
of  articles;  Swift  v.  United  States,  196  U.  S.  397,  49  L.  Ed.  626,  25 
Sup.  Ct.  276,  combination  of  meat  dealers  in  aid  of  monopoly  of  meat 
trade  and  to  restrict  competition  among  their  cattle  buyers  is  within 
Anti-trust  Act  of  1890;  Allen  v.  Pullman's  Palace  Car  Co.,  191  U.  S.  179, 
48  L.  Ed.  188,  24  Sup.  Ct.  39,  declaring  State  law  imposing  certain 
sum  per  annum  per  car  applicable  to  cars  running  through  State  re- 
pugnant to  Constitution;  Stockhard  v.  Moi^an,  185  U.  S.  34,  46  L.  Ed. 
798,  22  Sup.  Ct.  579,  denying  State  right  to  tax  people  representing  non- 
residents for  privilege  of  soliciting  orders  for  goods  to  be  shipped 
within  State;  Ex  parte  Eaglesfield,  180  Fed.  563,  refusing  to  uphold 
laws  of  Wisconsin  requiring  tax  on  transient  merchants;  International 
Trust  Co.  V.  A.  Leschen  &  Sons  Rope  Co.,  41  Colo.  306,  14  Ann.  Gas. 
861,  92  Pac.  729,  and  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber 
Co.,  156  Fed.  9,  16,  17,  84  C.  C.  A.  167,  both  refusing  to  uphold  statute 
of  Colorado  requiring  foreign  corporations  engaged  in  interstate  *  busi- 
ness to  file  articles  of  incorporation ;  Ex  parte  Green,  114  Fed.  960,  deny- 
ing validity  of  city  ordinance  imposing  license  tax  on  itinerant  peddlers 
so  far  as  applicable  to  agent  of  nonresident,  soliciting  orders  for  goods 
to  be  shipped  within  State;  Kehrer  v.  Stewart,  117  Ga.  975,  44  S.  E. 
856,  upholding  tax  upon  occupation  of  resident  agent  receiving  goods 
from  nonresident  and  selling  dame  in  open  market,  denying  same  as  to 
goods  received  and  delivered  directly  to  customers;  Attorney  General  v. 
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Electric  etc.  Battery  Co.,  188  Mass.  240,  74  N.  E.  467,  upholding  Stats. 
1903,  c.  437,  requiring  foreign  corporations  to  file  certificate  of  certain 
facts  and  pay  excise  tax  on  capital  stock;  People  v.  Bunker,  128  Mich. 
163,  87  N.  W.  91,  declaring  ordinance  invalid  so  far  as  applying  \o 
agents  of  nonresidents  going  from  place  to  place  soliciting  orders  for 
sale  by  sample ;  State  v.  Parker  Distilling  Co.,  236*  Mo.  246,  247,  139 
S.  W.  458,  469,  refusing  to  sustain  tax  of  Missouri  on  wines,  which 
exempted  local  wines  from  its  provisions;  State  v.  Northern  Pac.  Exp. 
Co.,  27  Mont.  426,  71  Pac.  406,  holding  interstate  express  company  not 
liable  to  State  occupation  tax;  In  re  Wilson,  10  N.  M.  36,  60  Pac.  75, 
declaring  territorial  statute,  imposing  license  fee  as  condition  to  sell 
coal  oil,  unconstitutional  as  far  as  applies  to  sales  by  importers  in 
original  packages;  Mosely  v.  State,  115  Tenn.  57,  86  S.  W.  716,  interest 
on  government  bonds  is  not  taxable  by  State  immediately  upon  being 
paid  into  hands  of  bondholder;  Turner  v.  State,  41  Tex.  Cr.  548,  55 
S.  W.  835,  holding  nonresident  traveling  salesman  soliciting  orders  for 
nonresident  firm  not  liable  to  State  occupation  tax ;  Adkins  v.  Richmond, 
98  Va.  95,  96,  34  S.  E.  968,  holding  license  tax  upon  resident  agent 
soliciting  orders  for  and  forwarding  same  to  nonresident  principal,  re- 
ceiving commission  therefor,  unconstitutional;  Western  Union  Tel.  Co. 
V.  Fremont,  39  Neb.  707,  26  L.  R.  A.  703,  58  N.  W.  420,  and  Gulf  etc. 
Ry.  Co.  V.  Dwyer,  75  Tex.  580,  16  Am*  St.  Rep.  928,  7  L.  R.  A.  479, 
12  S.  W.  1002,  both  reaffirming  rule;  McCaU  v.  California,  136  U.  S.  110, 
34  L.  Ed.  893,  10  Sup.  Ct.  882,  annulling  tax  imposed  on  solitary  pas> 
senger  agent  of  railroad  wholly  outside  State ;  Crutcher  v.  Kentucky,  141 
'U.  S.  58,  35  L.  Ed.  662,  11  Sup.  Ct.  854,  annulling  Kentucky  act  ot 
1860  regulating  agencies  of  foreign  express  companies ;  Pollock  v.  Farm- 
ers' etc.  Trust  Co.,  157  U.  S.  582,  592,  39  L.  Ed.  819,  823,  15  Sup.  Ct. 

690,  693  (see  dissenting  opinion  in  157  U.  S.  646,  39  L.  Ed.  842,  15 
Sup.  Ct.  714),  and  dissenting  opinion  in  S.  C.  on  rehearing  in  158  U.  S. 

691,  39  L.  Ed.  1144,  15  Sup.  Ct.  941  (but  see  separate  opinion  in  158 
U.  S.  665,  39  L.  Ed.  1135,  15  Sup.  Ct.  931),  holding  tax  on  rents  a  direct 
tax  on  land;  United  States  Express  Co.  v.  Hemmingway,  39  Fed.  61, 
annulling  tax  on  express  companies  as  to  interstate  business;  United 
States  Express  Co.  v.  Allen,  39  Fed.  716,  annulling  Tennessee  act  of  1889 
imposing  license  tax  on  express  companies;  In  re  Houston,  47  Fed.  541, 
14  L.  R.  A.  719,  sale  of  sample  by  nonresident's  drummer  does  not 
bring  him  within  peddlers'  license  law;  In  re  Nichols,  48  Fed.  165, 
storing  of  foreign  vender's  goods  within  State  does  not  justify  taxation 
of  selling  agent;  In  re  Rozelle,  57  Fed.  158,  merchandise  brokers  selling 
goods  then  outside  State  cannot  be  taxed ;  Georgia  Packing  Co.  v.  Mayor 
etc.  of  Macon,  60  Fed.  780,  22  L.  R.  A.  778,  annulling  tax  on  sale  of 
meat  not  raised  by  vender;  Ex  parte  Hough,  69  Fed.  331,  annulliiiq; 
piano  venders'  license  as  to  agents  of  foreign  dealers;  Wagner  v.  Meakin, 
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92  Fed.  83,  33  C.  C.  A.  677,  foreign  commercial  company  may  sell  by 
agent  without  filing  copy  of  charter;  Conunonwealth  v.  Smith,  92  Ky. 
47,  36  Am.  St.  Rep.  583,  17  S.  W.  189,  annulling  arbitrary  tax  based 
on  mileage  and  number  of  wires;  Coit  v.  Sutton,  102  Mich.  327,  25 
L.  R.  A.  820,  60  N.  W.  691,  law  imposing  franchise  tax  on  foreign 
corporations  does  not  apply  to  those  selling  through  itinerant  agents; 
State  V.  Stephens,  146  Mo.  682,  69  Am.  St.  Rep.  637,  48  S.  W.  934,  and 
Bain  v.  Richmond  etc.  R.  R.  Co.,  105  N.  C.  365,  18  Am.  St.  Rep.  914, 
8  L.  R.  A.  300,  11  S.  E.  312,  nonresident's  rolling  stock  is  not  taxable 
in  transit;  McNaughton  v.  McGirl,  20  Mont.  138,  63  Am.  St.  Rep.  620, 
38  L.  R.  A.  372,  49  Pac.  656,  annulling  tax  on  purchasing  agent  of 
foreign  woolhouse;  Clements  v.  Casper,  4  Wyo.  497,  35  Pac.  473,  annul- 
ling ordinance  against  sales  by  sample  by  nonresidents  without  license; 
Lyng  V.  Michigan,  135  U.  S.  166,  34  L.  Ed.  153,  10  Sup.  Ct.  727,  right 
to  import  articles  of  commerce  carries  right  to  sell  in  original  packages ; 
Mercantile  Trust  Co.  v.  Texas  etc. ^Ry.  Co.,  51  Fed.  533,  arguendo; 
dissenting  opinion  in  Adams  Express  Co.  v.  Ohio,  165  U.  S.  234,  41 
L.  Ed.  700,  17  Sup.  Ct.  314,  majority  upholding  Ohio  tax  of  fair  pro- 
portion of  interstate  railroads'  aggregate  value;  dissenting  opinion  in 
Ficklen  v.  Shelby  County,  145  U.  S.  26,  36  L.  Ed.  608,  12  Sup.  Ct.  813, 
majority  upholding  percentage  tax  on  brokers'  and  factors'  sales;  dis- 
senting opinion  in  Commonwealth  v.  Huntley,  156  Mass.  248,  15  L.  R.  A.^ 
845,  30  N.  E.  1132,  majority  upholding  imitation  butter  prohibition 
even  as  to  imports;  dissenting  opinion  in  People  v.  Knight,  171  N.  T. 
371,  64  N.  E.  158,  court  holding  property  employed  by  interstate  n^l- 
road  in  cab  service,  operating  wholly  within  New  York,  city,  subject 
to  State  taxation. 

Criticised  in  Walton  v.  Augusta,  104  Ga.  760,  30  S.  E.  965,  upholding 
license  tax  on  "street  brokers"  representing  no  one  foreign  merchant 
exclusively. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Missouri  ex  rel.  Gottlieb, 
190  U.  S.  424,  47  L.  Ed.  1121,  23  Sup.  Ct.  733,  sustaining  State  tax  on 
telegraph  company,  nominally  tax  on  capital  stock,  in  effect  tax  on  prop- 
erty owned  within  State,  proportion  of  lines  within  State  to  entire 
length  basis  of  valuation;  Atlantic  etc.  Tel.  Co;  v.  Philadelphia,  190 
U.  S.  162,  163,  47  L.  Ed.  999,  23  Sup.  Ct.  817,  818,  holding  municipal 
government  may  impose  reasonable  charge  for  police  supervision  upon 
interstate  telegraph  companies;  American  Steel  etc.  Co.  v.  Speed,  110 
Tenn.  546,  100  Am.  St.  Rep.  814,  75  S.  W.  1042,  upholding  tax  on  goods 
shipped  from  other  States  and  held  in  storage  for  future  sales ;  Hooper 
V.  California,  155  U.  S.  653,  39  L.  Ed.  800,  15  Sup.  Ct.  209,  State  may 
exact  license  from  agents  of  foreign  insurance  companies;  Moore  v. 
Eufaula,  97  Ala.  671,  11  South.  921,  upholding  city  license  tax  on  tele- 
graph companies;  Postal  Tel.  Cable  Co.  v.  Adams,  71  Miss.  561,  562,  42 
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Am.  St.  Rep.  478,  479,  14  Sonth.  37,  38,  upholding  tax  based  on  mileage 
imposed  in  lieu  of  all  others ;  Lumberville  Bridge  Co.  v.  Board  of  Asses- 
sors, 55  N.  J.  L.  535,  25  L.  R.  A.  186,  26  Atl.  713,  sustaining  general 
corporate  license  tax;  Ba^  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  282, 
26  Am«  St.  Rep.  572,  14  L.  R.  A.  597,  14  S.  E.  80,  upholding  act  penal- 
izing delay  in  shipping  freight;  State  v.  Moi^n,  2  S.  D.  51,  48  N.  W. 
320,  mercantile  agencies  are  subject  to  State  control. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  562,  660,  564. 

Telegraph  compaoy^s  property  in  a  State  may  1)e  taxed  but  not  its 
iBterstate  busineflB. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  231,  60 
L.  Ed.  619,  36  Sup.  Ct.  261,  upholding  statute  of  Kansas  imposing 
annual  tax  on  railroads  graduated  according  to  capital  stock;  Singer 
Sewing  Machine  Co.  v.  Brickell,  233  U.  S.  313,  58  L.  Ed.  978,  34  Sup. 
Ct.  493,  upholding  tax  imposed  by  State  of  Alabama  on  those  engaged 
in  selling  sewing-machines;  Simpson  v.  Shepard,  230  U.  S.  400,  Ann. 
Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  K  Ed.  1542,  33  Sup.  Ct. 
729,  upholding  right  of  Minnesota  to  regulate  railroad  rates,  but  decree- 
ing those  established  to  be  confiscatory;  United  States  v.  Minnesota, 
223  U.  S.  343,  56  L.  Ed.  464,  32  Sup.  Ct.  211,  upholding  State  tax  on 
gross  receipts  of  express  company ;  Ware  etc.  Co.  v.  Mobile  County,  209 
U.  S.  410,  14  Ajul.  Gas.  1031,  52  L.  Ed.  858,  28  Sup.  Ct.  526,  holding 
taking  of  orders  for  future  delivery  of  cotton  and  transmitting  them  to 
other  States  is  not  interstate  commerce;  Kehrer  v.  Stewart,  197  U.  S. 
66,  49  L.  Ed.  667,  26  Sup.  Ct.  403,  upholding  Georgia  act  of  1890,  tax- 
ing resident  managers  of  nonresident  meat-packers,  as  construed  to  em- 
brace sales  only  to  local  customers  from  stock  on  hand;  Atlantic  etc. 
Tel.  Co.  V.  Philadelphia,  190  U.  S.  163,  47  L.  Ed,  999,  23  Sup.  Ct.  818, 
holding  municipal  government  may  impose  reasonable  charge  for  police 
supervision  upon  interstate  telegraph  companies;  Brooks  v.  Southern 
Pac.  Co.,  148  Fed.  996,  holding  void  Federal  Employers'  Liability  Act 
of  1890 ;  Western  Union  Tel.  Co.  v.  State,  82  Ark.  314,  12  Ann.  Gas.  82, 
101  S.  W.  750,  upholding  fine  imposed  by  Arkansas  on  foreign  telegraph 
company  failing  to  file  articles;  Williams  v.  City  of  Talladega,  164  Ala. 
646,  51  South.  334,  upholding  tax  imposed  on  privilege  of  transraitv'iing 
intrastate  messages ;  Albert  Pick  &  Co.  v.  Jordan,  169  Cal.  16,  Ann.  Gas. 
1916G,  1237,  145  Pac.  512,  upholding  fee  exacted  for  filing  of  articles  of 
foreign  corporations  graduated  according  to  capital  stock ;  In  re  Wilson, 
8  Mackey  (D.  C),  353,  12  L.  R.  A.  624,  upholding  tax  imposed  on  house 
to  house  peddlers;  Atlantic  Postal  Telegraph-Cable  Co.  v.  Mayor  etc. 
of  Savannah,  133  Ga.  74,  65  S.  E.  188,  upholding  municipal  tax  on  tele- 
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graph  company  levied  on  business  done  in  city;  City  of  Leavenworth  v. 
Ewing,  80  Kan.  61,  101  Pac.  665,  npholding  tax  imposed  on  domestic 
express  companies;  State  v.  Western  Union  Tel.  Co.,  75  Kan.  637,  654, 
90  Pac.  309,  315,  npholding  charter  fee  of  Kansas  imposed  on  telegraph 
companies;  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115  La. 
706,  116  Am«  St  Bep.  179,  9  L.  B.  A.  (N.  8.)  1240,  39  South.  849,  hold- 
ing State  could  tax  promissory  notes  of  insurance  company;  Postal 
Telegraph-Cable  Co.  v.  State,  110  ^d.  618,  73  Atl.  683,  upholding  law 
of  Maryland  requiring  time  of  transmission  to  be  stamped  on  intrastate 
messages;  Marconi  Wireless  Telegraph  Co.  v.  Commonwealth,  218  Mass. 
568,  Ann.  Gas.  1916G,  214,  106  N.  E.  314,  upholding  corporation  tax 
law  of  Massachusetts  as  far  as  it  imposed  license  on  foreign  companies ; 
State  V.  Western  Union  Tel.  Co.,  165  Mo.  522,  65  S.  W.  779,  holding 
telegraph  company's  franchise  taxable  impressed  upon  tangible  prop- 
erty and  taxed  upon  relation  property  within  State  bears  to  entire  prop- 
erty ;  State  v.  Rocky  Mciunt^in  Bell  Tel.  Co.,  27  Mont.  404,  71  Pac.  314, 
upholding  license  tax  of  seventy-five  cents  upon  every  telephone  in  use 
in  State,  though  company  also  engaged  in  interstate  traffic;  De  Roche- 
mont  V.  New  York  Cent.  etc.  R.  R.,  75  N.  H.  162,  139  Am.  St.  Rep.  673, 
29  L.  R.  A.  (N.  8.)  529,  71  Atl.  870,  upholding  State  execution  on  car 
of  foreign  railroad  not  in  use;  People  v.  Reardon,  184  N.  Y.  455,  112 
Am.  St.  Rep.  644,  77  N.  E.  978,  upholding  Laws  of  1905,  pp.  474,  477, 
§  §  315,  324,  imposing  tax  on  transfers  of  corporate  stock ;  International 
Text-Book  Co.  v.  Lynch,  81  Vt.  108,  69  Atl.  544,  holding  exemption  from 
tax  existing  in  favor  of  educational  corporations  did  not  extend  to 
correspondence  school  doing  interstate  business;  Postal  Tel.  Cable  Co. 
V.  Richmond,  99  Va.  107,  86  Am.  St.  Rep.  881,  37  S.  E.  791,  upholding 
city's  power  to  impose  license  fee  upon  telegraph  companies,  such  fee 
not  in  excess  of  tax  upon  property  within  city  limits  by  ordinary  modes 
of  taxation;  United  States  Glue  Co.  v.  Town  of  Oak  Creek,  161  Wis. 
220,  153  N.  W.  244,  holding  income  tax  may  be  calculated  on  business 
done  outside  of  State;  Western  Union  Tel.  Co.  v.  Norman,  77  Fed.  21, 
reaffirming  rule;  Western  Union  Tel.  Co.  v.  Alabama,  132  U.  S.  475, 
S3  L.  Ed.  410,  10  Sup.  Ct.  162,  annulling  gross  earnings  tax  as  to  inter- 
state business;  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
2.3,  35  L.  Ed.  616,  11  Sup.  Ct.  878,  upholding  tax  on  car  company  based 
on  mileage  of  State  tracks  used ;  Massachusetts  v.  Western  etc.  Tel.  Co., 
141  U.  S.  45,  35.1i.  Ed.  630,  11  Sup.  Ct.  891,  upholding  tax  of  telegraph 
franchise  based  on  ratio  of  State  mileage  to  total  mileage;  Pacific 
Express  Co.  v.  Seibert,  142  U.  S.  349,  35  L.  Ed.  1038,  12  Sup.  Ct.  252, 
and  Pacific  Express  Co.  v.  Seibert,  44  Fed.  316,  upholding  tax  of  State 
receipts  of  express  companies;  Emert  v.  Missouri,  156  U.  S.  320,  89 
XIV— 22 
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L.  Ed.  437,  15  Sup.  Ct.  374,  upholding  peddlers'  license  tax  as  to  goods 
imported  before  sale;  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  14, 
41  L.  Ed.  54,  16  Sup.  Ct.  1058,  upholding  tax  on  capital  based  on  pro- 
portion of  State  property  to  whole  property;  Sanford  v.  Poe,  69  Fed. 
554,  16  C.  C.  A.  305,  upholding  tax  law  making  capital  stock's  value  one 
element  in  determining  assessable  value;  Western  Union  TeL  Co.  v. 
Fremont,  39  Neb.  705,  26  L.  E.  A.  702,  58  N.  W.  419  (see  dissenting 
opinion  in  39  Neb.  714,  26  L.  R.  A.  705,  58  N.  W.  422),  sustaining  muni- 
cipal license  tax  on  infra  State  messages;  Lumberville  Bridge  Co.  v. 
Board  of  Assessors,  55  N.  J.  L.  534,  26  L.  E.  A.  136,  26  Atl.  713,  sus- 
taining general  corporate  license  tax ;  Western  Union  Tel.  Co.  v.  Bright, 
90  Va.  780,  20  S.  E.  147,  upholding  statutory  penalty  for  failure  to  de- 
liver domestic  message. 

Distinguished  in  In  re  Appeal  of  Union  Tank  Line  Co.,  204  111.  350, 
68  N.  E.  505,  holding  cars  of  foreign  corporation  in  transit  through 
State,  to  be  returned  when  not  in  use,  not' subject  to  taxation  by  said 
State ;  Bain  v.  Richmond  etc.  R.  R.  Co.^  105  N.  C.  367,  18  Am.'  St  Rep. 
916,  8  L.  R.  A.  301,  11  S.  E.  312,  nonresident  railroad's  rolling  stock  is 
not  taxable  in  transit. 

Interstate  commerce — ^Itegulating  the  business  of  telegraph  com- 
panies.   Note,  44  Am.  St  Rep.  916. 

Statute  or  ordinance  imposing  tax  on  telegraph  company  as  inter- 
ference with  interstate  commerce.    Note,  Ann.  Oas.  1914A,  987. 

State  statutes  penalizing  negligent  handling  of  telegrams  as  regu- 
lation of  interstate  commerce.    Note,  2  Ann.  Oas.  513. 

Imposition  by  States  of  burdens  on  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  R.  A.  161. 

Relation  of  contract  or  combination  to  interstate  commerce  to  bring 
it  within  Federal  Anti-trust  Act.    Note,  10  L.  R.  A.  (N.  S.)  274. 

On  effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D, 

89. 
Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  64,  80,  92. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  645, 
650,  652,  678,  682,  688,  691,  696. 

Infringement  of  regulations  to  prevent  collisions  at  sea.    Note, 
23  E.  R.  0.  633. 

Miscellaneous.  Cited  in  WilUams  v.  City  of  Talladega,  226  U.  S.  419, 
57  L.  Ed.  281,  33  Sup.  Ct.  116,  upholding  prosecution  under  Federal  Anti- 
trust Act;  Ex  parte  Martin,  180  Fed.  214,  holding  citizen  of  Iowa  ar- 
rested in  Oregon  for  violation  of  peddlers'  licensp  law  should  apply  to 
State  courts  and  not  Federal  for  writ  of  habeas  corpus;  Fulgham  Mid- 
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land  Valley  R.  Co.,  167  Fed.  662,  holding  tinder  Federal  Liability  Act 
of  1908,  right  of  action  did  not  survive  injured  employee ;  Town  of  New 
Decatur  v.  Ameriqan  Tel.  etc.  Co.,  176  Ala.  541,  Ann.  Oas.  1915A,  875, 
58  South.  628,  discussing  right  of  city  to  impair  franchise  of  telephone 
company  by  removing  poles;  Cumberland  &  Pa.  R.  R.  Co.  v.  State,  92 
Md.  687,  48  Atl.  509,  to  effect,  principal  case  overruled  (Osborne  v.  Mo- 
bile, 16  WaU.  479. 

127  U.  a  6i»-661,  32  I..  Ed.  303,  8  Bap.  Ot  1364,  FABMEB8'  IiAND  ETC. 
CO  ▼.  MEWBCAN. 

BeceiTer  agreeiiig  to  pay  lien  from  sale  of  part  of  road  snbjeot  thereto, 
must  pay  out  of  proceeds  wbere  sold  as  entirety. 

Approved  in  Central  Trust  Co.  v.  Georgia  etc.  Ry.  Co.,  87  Fed.  293, 
where  purchasers  at  mortgage  sale  took  subject  to  prior  liens. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Be]{.  408. 

Priority  of  claims  against  property  in  receiver's  hands  over  recorded 
liens.    Note,  2  L.  R.  A.  (N.  S.)  1048. 

127  V.  S.  661-^68,  32  L.  Ed.  308,  8  Sup.  Otw  1360,  TBAVISLEBS'  INS.  00. 
▼.  McOONEZY. 

Where  insurance  is  against  external  violence  aad  accidental  means,  in- 
sured must  show  both  violence  and  accident. 

Approved  in  Caldwell  v.  Iowa  State  Traveling  Men's  Assn.,  156, Iowa, 
330,  136  N.  W.  680,  holding  where  death  results  from  erysipelas  caused 
by  wound,  same  will  be  considered  accidental;  Taylor  v.  Pacific  Mut. 
Life  Ins.  Co.,  110  Iowa,  623,  82  N.  W.  327,  holding  charge  placing  bur- 
den of  proof  upon  insurance  company  to  show  injury  not  accidental 
error;  Philadelphia  Life  Ins.  Co.  v.  Farnsley's  Admn.,  162  Ky.  30,  171 
S.  W.  1005,  holding  evidence  that  deceased  slipped  off  gang-plank  of  ves- 
sel and  was  drowned  sufficiently  showed  accidental  death ;  Smith  v.  Trav- 
eler's  Ins.  Co.,  219  Mass.  150,  L.  R.  A.  1915B,  872,  106  N.  E.  608,  refus- 
ing recovery  to  one  dying  from  spinal  meningitis  resulting  from 
violently  inhaling  nasal  douche;  Bohaker  v.  Travelers'  Ins.  Co.,  215 
Mass.  36,  46  L.  R.  A.  (N.  S.)  54S,  102  N.  E.  344,  holding  when  evidence 
showed  that  deceased  was  found  on  ground  underneath  window  of  room 
where  he  had  been  confined  with  fever,  court  will  decree  accident;  N.  & 
M.  Friedman  Co.  v.  Atlas  Assurance  Co.,  133  Mich.  222,  94  N.  W.  761, 
in  action  on  policy  excepting  from  loss  if  building  fell  except  as  result 
of  fire,  where  building  fell,  burden  on  insurer  to  show  it  fell  before  fire 
started;  Laessig  v.  Travelers'  Protective  Assn.,  169  Mo.  280,  69  S.  W. 
471,  holding  in  suit  upon  accident  insurance  policy,  proof  of  accident 
must  be  made  as  proof  of  death  alone  is  insufficient;  Fidelity  v.  Casualty 
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Co.  V.  First  Bank,  42  Okl.  669,  142  Pac.  314,  holding  where  policy  covered 
burglary  of  safe  by  tools  or  explosives,  evidence  that  safe  was  found  open 
in  morning  before  time  lock  had  reached  appointed  hour  was  admissible; 
Continental  Casualty  Co.  v.  Morris,  46  Tex.  Civ.  399,  102  S.  W.  775, 
holding  where  policy  provided  reduction  of  indemnity,  where  "acci- 
dental injuiy"  concerned,  injury  included  one  murdered;  Maryland 
Casualty  Co.  v.  Glass,  29  Tex.  Civ.  161,  67  S.  W.  1063,  relieving  company 
from  liability  under  policy  insuring  against  death  through  external,  vio- 
lent and  accidental  means,  including  anesthetics,  insured  dying  while 
operated  on  for  appendicitis ;  Aetna  etc.  Ins.  Co.  v.  Vandecar,  86  Fed. 
286,  30  C.  C.  A.  48,  reaffirming  rule ;  Westmoreland  v.  Preferred  etc.  Ins. 
Co.,  75  Fed.  245,  sustaining  demurrer  to  declaration  of  death  through 
chloroform  and  other  unknown  causes  acting  together,  policy  excluding 
death  from  surgical  inhalation;  Travelers'  Ins.  Co.  v.  Houston,  3  Tex. 
App.  Civ.  509,  where  insured  is  murdered,  onus  of  proving  murderer 'ft 
insanity  is  on  claimants;  Johns  v.  Northwestern  etc.  Relief  Assn.,  90 
Wis.  336,  41  L.  R.  A.  589,  63  N.  W.  277,  where  facts  raised  presumption 
of  suicide  by  drowning  in  cistern ;  Western  Assur.  Co.  v;  J.  H.  Mohlman 
Co.,  83  Fed.  816,  40  L.  R.  A.  570,  28  C.  C.  A.  157,  arguendo. 

Accident  insurance  —  Evidence  of  cause  of  death.  Note,  50 
Am.  St.  Rep.  441,  442. 

Burden  of  proof  and  sufficiency  of  evidence  to  show  accidental  death 
under  accident  insurance  policy.    Note,  Ann.  Oas.  1916B,  231. 

Burden  of  proof  and  sufficiency  of  evidence  to  show  accidental  death 
under  accident  insurance  policy.    Note,  9  Ann.  Oas.  919,  920,  921. 

Insured's  duty  to  negative  death  or  accident  from  excepted  cause. 
Note,  4  L.  R.  A.  (N.  S.)  6S7. 

Insurance  policy's  provision  for  direct  and  positlye  proof  of  accidental 
death  does  not  alter  rules  of  evidence. 

Approved  in  Travelers'  Ins.  Co.,  v.  Sheppard,  85  Ga.  B04, 12  S.  E.  35, 
nature  of  death  may  be  shown  by  circumstantial  evidence. 

Whether  parties  may,  by  their  stipulations  inserted  in  a  contract, 
make  a  rule  of  evidence  by  which  the  courts  must  be  bound  in 
litigation  subsequently  arising  under  such  contract.  Note,  S 
Am.  St.  Rep.  921,  923. 

Insurance  policy,  where  not  clear,  will  be  Interpreted  in  insured's 
favor. 

Approved  in  Gotfredson  v.  German  Commercial  Accident  Co.,  218 
Fed.  587,  L.  R.  A.  1915D,  812,  134  C.  C.  A.  310,  allowing  recovery  on 
policy  covering  one  killed  in  elevator  accident;  Atlas  Red.  Co.  v.  New 
Zealand  Ins.  Co.,  138  Fed.  511,  9  L.  R.  A.  (N.  S.)  433,  71  C.  C.  A.  21^ 
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construing  ^^loss  payable"  indorsement  on  fire  policy;  American  Bonding 
Co.  V.  Spokane  Bldg.  &  Loan  Soc.,  130  Fed.  742,  65  C.  C.  A.  121,'  constru- 
ing fideUty  bond;  Mutual  Life  Ins.  Co.  v.  Kelly,  114  Fed.  278,  52  C.  C.  A. 
154,  construing  agreements  in  application  with  those  in  policy  proper 
to  determine  true  import  and  meaning  of  contract  of  insurance;  Trav- 
elers'Protective  Assn.  V.  Fawcett,  66  Ind.  App.  122,  104  N.  E.  995, 
holding  one  instantly  killed  while  being  robbed  was  covered  by  accident 
clause  of  policy;  Campbell  v.  Fidelity  etc.  Casualty  Co.  of  New  York, 
109  Ky.  672,  60  S.  W.  495,  holding  beneficiary  not  barred  from  recov- 
ering under  policy,  excepting  voluntary  exx)osure,  if  assured  killed  while 
assaulting  person,  unaware  of  danger;  Lewis  v.  Brotherhood  Accident 
Co.,  194  Mass.  9, 17  L.  R.  A.  (N.  S.)  714,  79  N.  E.  805,  holding  provisions 
requiring  contusions  and  wounds  as  proof  of  accident  did  not  apply  in 
case  of  drowning;  Standard  Accident  Ins.  Co.  v.  Hite,  37  Okl.  312,  46 
L.  R.  A.  (N.  S.)  986, 132  Pac.  336,  holding  one  killed  in  caboose  attached 
to  livestock  train  was  not  riding  on  '^caboose  used  in  passenger  ser- 
vice"; Southern  Surety  Co.  v.  Tyler,  30  Okl.  121,  120  Pac.  938,  holding 
to  satisfy  indemnity  bond  covering  bookkeeper,  monthly  examination  of 
books  was  all  that  was  necessary ;  dissenting  opinion  in  McMaster  v.  New 
York  Life  Ins.  Co.,  99  Fed.  878, 40  C.  C.  A.  190,  majority  holding  interlin- 
eation in  application  made  without  insured's  knowledge  immaterial,  in- 
sured accepting  policy  subsequently  issued ;  American  Surety  Co.  v.  Pauly, 
170  U.  S.  144,  42  L.  Ed.  981,  18  Sup.  Ct.  556,  construing  indemnity  bond 
favorably  to  bank  insured;  Burkheister  v.  Mut.  Ace.  Assn.,  61  Fed.  818, 
26  L.  R.  A.  114,  10  C.  C.  A.  94,  where  member  of  benefit  association 
defaulted  between  time  of  accident  and  death  therefrom;  Travelers'  Ins. 
Co.  V.  Randolph,  78  Fed.  762,  24  C.  C.  A.  305,  construing  ''voluntary 
exposure  to  unnecessary  danger";  Woodside  v.  Canton  Ins.  Co.,  84 
Fed.  287,  and  modified  in  Canton  Ins.  Co.  v.  Woodside,  90  Fed.  306,  33 
C.  C.  A.  63,  both  construing  marine  policy;  Palatine  Ins.  Co.  v.  Ewing, 
92  Fed.  114,  34  C.  C.  A.  236,  and  Royal  Ins.  Co.  v.  Vanderbilt  Ins.  Co., 
102  Tenn.  270,  52  S.  W.  170,  both  construing  fire  policies;  Lampkin  v. 
Travelers'  Ins.  Co.,  11  Colo.  App.  260,  52  Pac.  1044,  statement  that 
beneficiary  is  wife  is  not  warrant/;  Aetna  etc.  Ins.  Co.  v.  Smith,  88  Fed. 
444,  31  C.  C.  A.  575,  holding  health  proviso  indorsed  on  premium  receipt 
mere  direction  to  agent ;  dissenting  opinion  in  United  American  Fire  Ins. 
Co.  V.  American  Bonding  Co.,  146  Wis.  590,  40  L.  R.  A.  (N.  S.)  661, 131 
N.  W.  1000,  majority  discussing  evidence  admissible  in  st^it  on  indemnity 
bond  for  embezzlement  of  employee;  dissenting  opinion  in  Weidner  v. 
Standard  Life  etc.  Ins.  Co.,  130  Wis.  20, 110  N.  W.  250,  majority  holding 
question  whether  insured  was  killed  during  an  attempted  robbery  was 
one  for  jury. 
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Distinguished  in  Aetna  etc.  Ins.  Co.  v,  Vandecar,  86  Fed.  289,  30 
C.  C.  A.  48,  where  contract  is  not  amhiguons. 

Rules  for  construing  insurance  policies.    Note,  14  E.  B.  0.  16. 

Upon  issue  as  to  soicide,  self-destractlon  is  not  to  be  presumed. 
Approved  in  Hardinger  v.  Modem  Brotherhood,  72  Neb.  868,  101 
N.  W.  986,  and  Parrish  v.  Order  of  United  Commercial  Travelers,  232 
Fed.  428,  both  holding  where  evidence  o(  suicide  is  only  circumstantial, 
conclusion  should  be  left  to  jury;  Supreme  Tent  K.  of  M.  v.  King,  142 
Fed.  681,  73  C.  C.  A.  668,  as  to  sufficiency  of  evidence  to  overcome 
presumption  of  suicide  where  insured  found  dead  under  circumstances 
clearly  showing  suicide ;  Sharland  v.  Washington  Life  Ins.  Co.,  101  Fed. 
213,  214,  41  C.  C.  A*  307,  sustaining  instruction  as  sufficient,  that  pre- 
sumption of  law  is  against  suicide,  insured  found  dead  in  room  under 
circumstances  indicating  suicide;  Standard  Life  etc.  Ins.  Co.  v.  Thorn- 
ton, 100  Fed.  586,  40  C.  C.  A.  564,  holding  in  action  upon  accident 
policy,  excluding  liability  for  death  by  suicide,  burden  rests  upon  in- 
surer to  prove  defense  of  suicide ;  Grand  Lodge  A.  0.  U.  W.  v.  Banister, 
80  Ark.  195,  96  S.  W.  744,  where  deceased  was  found  dead  in  bed; 
Jenkin  v.  Pacific  etc.  Ins.  Co.,  131  Cal.  124,  63  Pac.  181,  reversing  order 
denying  new  trial,  finding  death  not  accidental  against  legal  presumption, 
insured  dying  from  gunshot  wound;  Preferred  Ace.  Ins.  Co.  v.  Fielding, 
35  Colo.  22,  9  Ann.  Gas.  916,  83  Pac.  1014,  affirming  judgment  for  plain- 
tiff where  defense  did  not  clearly  prove  suicide;  Mutual  life  Ins.  Co. 
V.  Durden,  9  Ga.  App.  801,  72  S.  E.  297,  upholding  action  of  lower 
court  in  directing  verdict  for  plaintiff;  Wilkinson  v.  Aetna  Life  Ins. 
Co.,  240  111.  214,  ISO  Am.  St  Bep.  269,  25  L.  B.  A.  (N.  S.)  1256,  88 
N.  E.  553,  holding  jury  judge  as  to  whether  injury  was  self-inflicted; 
Equitable  Life  Ins.  Co.  v.  Hebert,  37  Ind.  App.  374,  117  Am.  St.  Bep. 
S24,  76  N.  E.  1024,  holding  fact  that  death  resulted  in  unknown  manner 
would  not  prove  suicide;  Supreme  Lodge  K.  P.  v.  Foster,  26  Ind.  App. 
347,  59  N.  E.  882,  sustaining  instruction  that  jury  could  properly  con- 
sider instinctive  love  of  life,  in  determining  defense  of  suicide  proved; 
Klumb  V.  Iowa  State  Traveling  Men's  Assn.,  141  Iowa,  522,  120  N.  W. 
82,  holding  evidence  was  ipsufficient  tV)  show  death  occurred  from  stray 
bullet;  Nichols  v.  Com.  Travelers'  Assn.,  221  Mass.  544,  109  N.  E.  450, 
holding  question  as  to  whether  deceased  wantonly  exposed  himself  to 
danger  was  for  jury;  Moore  v.  Northwestern  Mut.  Life  Ins.  Co.,  192 
Mass.  473,  7  j^iul  Oas.  656,  78  N.  E.  490,  holding  evidence  showed 
suicide  where  deceased  was  found  dead,  in  front  of  gun,  which  had 
been  placed  in  vise;  Smith  v.  Royal  Highlanders,  96  Neb.  797,  148 
N.  W.  954,  refusing  to  disturb  verdict  of  jury  on  question  of  suicide; 
Walden  v.  Bankers'  Life  Assn.,  89  Neb.  547,  131  N.  W.  962,  upholding 
vci'dict  for  plaintiff  where  defendant  failed  to  overcome  presumption 
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of  involuntary  death;  Hardinger  v.  Modem  Brotherhood,  72  Neb.  870, 
103  N.  W.  74,  upholding  directed  verdict  for  defendant  where  evidence 
clearly  pointed  to  suicide;  Modern  Woodmen  of  America  v.  Kozak,  63 
Neb.  156,  88  N.  W.  251,  holding  burden  upon  insurer  to  prove  insured, 
found  with  buUet-hole  in  head,  committed  suicide;  Stevens  v.  Con- 
tinental Cas.  Co.,  12  N.  D.  469,  97  N.  W.  863,  applying  rule  to  accident 
policy;  Tennessee  Cent.  R.  Co.  v.  Herb,  134  Tenn.  401, 183  S.  W.  1012, 
where  one  was  killed  by  train;  Sovereign  Camp  v.  Boehme,  44  Tex. 
Civ.  162,  97  S.  W.  .848,  where  deceased  was  found  dead  from  gtinshot 
wound  while  alone  in  room;  Ingersoll  v.  Knights  of  Golden  Rule,  47 
Fed.  276,  Connecticut  etc.  Ins.  Co.  v.  McWhirter,  73  Fed.  450, 19  C.  C.  A. 
519,  Lampkin  v.  Travelers'  Ins.  Co.,  11  Colo.  App.  256,  52  Pac.  1043, 
Travelers'  Ins.  Co.  v.  Sheppard,  85  Ga.  802,  12  S.  E.  34,  Mutual  etc. 
Ins.  Co.  V.  Wiswell,  56^Kan.  770,  35  L.  E.  A.  267,  44  Pac.  998,  Trav- 
elers' Ins.  Co.  V.  Nicklas,  88  Md.  473,  41  Atl.  907,  Bumham  v.  Inter- 
state Casualty  Co.,  117  Mich.  148,  75  N. .  W.  447,  Stephenson  v.  Bank- 
ers' Life  Assn.,  108  Iowa,  640,  79  N.  W.  460,  Spruill  v.  Northwestern 
etc.  Ins.  Co.,  120  N.  C.  149,  27  S.  E.  42,  Accident  Ins.  Co.  of  North 
America  v.  Bennett,  90  Tenn.  261,  25  Am.  St.  Bep.  688,  16  S.  W.  724, 
and  Walcott  v.  Metropolitan  etc.  Ins.  Co.,  64  Vt.  228,  S3  Am.  St.  Rep. 
926,  24  Atl.  995,  all  reaffirming  rule ;  Travelers*  Ins.  Co.  v.  Melick,  65 
Fed.  182,  27  L.  R.  A.  631, 12  C.  C.  A.  544,  where  question  was  whether 
deceased  died  of  tetanus,  induced  by  accidental  pistol  shot,  or  subse- 
quent cutting  of  throat ;  Cames  v.  Iowa  etc.  Men's  Assn.,  106  Iowa,  284, 
68  AnL  St.  Rep.  308,  76  N.  W.  684,  where  death  was  caused  by  taking 
morphine;  Royal  Arcanum  v.  Brashears,  89  Md.  630,  73  Am.  St.  Rep. 
248,  43  Atl.  868,  where  insured  had  wound  in  head,  pistol  and  bottle 
of  laudanum  lying  near  by;  Warner  v.  United  States  Mut.  Ace.  Assn.,  8 
Utah,  439,  32  Pac  697,  where  death  resulted  from  gunshot  wound; 
Cronkhite  v.  Travelers'  Ins.  Co.,  75  Wis.  120,  17  Am.  St.  Rep.  186, 
43  N.  W.  732,  wounds  causing  death  are  prima  facie  accidental. 

Distinguished  in  Sovereign  Camp  v.  Haller,  24  Ind.  App.  Ill,  56  N.  E. 
256,  holding  evidence  excluded  any  other  hyxM>thesi8  of  death  by  any 
other  cause  than  suicide  by  drowning. 

Self-destruction  as  defense  to  life  insurance.    Note,  84  Am.  St. 
Rep.  540. 

Construction   of  clause  in   life  insurance  policy  excepting  death 
from  suicide  while  "sane  or  insane."     Note,  7  Ann.  Oas.  659. 

It  dumld  not  be  pxeeomed  from  f aet  of  dMlb  tliat  Inanred  was  mur- 
dered. 

Approved  in  Lampkin  v.  Travelers'  Ins.  Co.,  U  Colo.  App.  256,  52 
Pac.  1043,  reaffirming  rule;  Travelers'  Ins.  Co.  v.  Wyness,  107  Gki.  590, 
34  S.  E.  115,  upholding  instruction  of  trial  judge;  Warner  v.  United 
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States  Mut.  Ace.  Assn.,  8  Utah,  439,  32  Pac.  697,  where  death  was 
caused  by  gunshot  wound. 

Insurance  excepting  intentional  injury  by  assured  or  another,  does  not 
cover  murder. 

Approved  in  Jamagin  v.  Travelers'  Pro.  Assn.,  133  Fed.  893,  68 
L.  R.  A.  499,  66  C.  C.  A.  622,  under  policy  exempting  insurer  for  death 
by  intentional  injuries  by  another,  insurer  not  liable  where  insured  under 
arrest  was  negligently  permitted  by  officers  to  be  shot ;  Matson  v.  Trav- 
elers' ins.  Co.,  93  Me.  473,  74  Am.  St.  Rep.  369,  45  Atl.  519,  denying 
recovery,  under  policy  excepting  "intentional  injuries,"  where  insured 
intentionally  injured  by  another,  although  precise  injury  not  intended; 
Washington  v.  Union  Casualty  etc.  Co.,  115  Mo.  App.  628,  91  S.  W.  989, 
insured  injured  by  brick  thrown  at  him  by  another  cannot  recover  on 
policy  exempting  from  liability  for  injuries  intentionally  inflicted;  Trav- 
elers' Protective  Assn.  v.  Langholz,  86  Fed.  62,  29  C.  C.  A.  628,  Orr  v. 
Travelers'  Ins.  Co.,  120  Ala.  647,  24  South.  998,  Johnson  v.  Travelers' 
Ins.  Co.,  15  Tex.  Civ.  App.  316,  39  S.  W.  973,  and  Butero  v.  Travelers' 
etc.  Ins.  Co.,  96  Wis.  540,  65  Am.  St  Rep.  62,  71  N.  W.  813,  all  fol- 
lowing rule;  Aetna  etc.  Ins.  Co.  v.  Vandecar,  86  Fed.  289,  30  C.  C.  A. 
48,  provision  for  double  liability  for  injury  in  car  does  not  include 
injury  on  platform ;  Ashenf elter  v.  Employers'  etc.  Assur.  Corp.,  87  Fed. 
686,  31  C.  C.  A.  193,  insured  must  be  conscious  of  *  *  exposure  to  unneces- 
sary danger,"  forbidden  by  policy ;  Brown  v.  United  States  Casualty  Co., 
88  Fed.  44,  where  policy  excepted  "death  from  intentional  injuries  in- 
flicted by  any  person";  Travelers'  Ins.  Co.  v.  McCarthy,  15  Colo.  353, 
22  Am.  St.  Rep.  412,  11  L.  R.  A.  298,  25  Pac.  714,  sustaining  answer 
alleging  intentional  injury  by  another;  Phelan  v.  Travelers'  Ins.  Co., 
38  Mo.  App.  646,  applying  rule  to  injury  by  felonious  assault ;  Travelers' 
Ins.  Co.  V.  Houston,  3  Tex.  App.  Civ.  508,  insanity  of  murderer  is  not 
presumed;  dissenting  opinion  in  Allen  v.  Travelers'  Protective  Assn., 
163  Iowa,  240,  48  L.  R.  A.  (N.  S.)  600,  143  N.  W.  583,  majority  holding 
one  killed  by  robber  will  be  deemed  to  have  died  accidental  death. 

Distinguished  in  Jones  v.  United  States  Accident-  Assn.,  92  Iowa, 
660,  61  N.  W.  488,  Stephens  v.  Railway  Officials  etc.  Ace.  Assn.,  75  Miss. 
89,  21  South.  711,  and  Button  v.  American  etc.  Accident  Assn.,  92  Wis.  ' 
85,  5S  Am.  St.  Rep.  901,  65  N.  W.  861,  all  under  language  of  policies ; 
Lovelace  v.  Travelers'  Protective  Assn.,  126  Mo.  115,  47  Am.  St.  Rep. 
644,  30  L.  R.  A.  213,  where  insured  was  shot  and  killed  in  scufi^e. 

rnsurance  for  external  and  accidental  death  does  not  include  suicide 
while  sane  or  Insane. 

Approved  in  Clarke  v.  Equitable  Life  Assur.  Soc,  118  Fed.  377,  55 
C.  C.  A.  200,  denying  recovery  under  policy,  excepting  self-destruction. 
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sane  or  insane,  insured  taking  own  life^  r^^dless  of  mental  condition; 
Mutual  Life  Ins.  Co.  v.  Kelly,  114  Fed.  281,  52  C.  C.  A.  154,  sustaining 
validity  of  covenant,  in  life  insurance  policy,  that  insured  will  not  die 
by  own  act  while  insane;  Seitzinger  v.  Modem  Woodmen,  204  111.  62, 
63,  68  N.  E.  479,  480,  holding  company  relieved  from  liability  under 
policy,  excepting  suicide,  sane  or  insane,  by  insured  committing  suicide, 
regardless  of  mental  state;  dissenting  opinion  in  Latimer  v.  Woodmen, 
62  S.  C.  160,  40  S.  E.  160,  majority  denying  recovery  by  beneficiary, 
under  policy  excepting  suicide,  sane  or  insane,  regardless  of  insured's 
mental  condition  at  time  of  suicide ;  Hart  v.  Modem  Woodmen,  60  Kan. 
683,  72  Am.  St.  Rep.  384,  57  Pac.  937,  and  Spmill  v.  Northwestern  etc. 
Ins.  Co.,  120  N.  C.  146, 147,  27  S.  E.  41,  reaflarming  mle ;  Ritter  v.  Mutual 
etc.  Ins.  Co.,  169  U.  S.  144,  42  L.  Ed.  694,  18  Sup.  Ct.  301,  and  Rob- 
son  V.  United  Order  of  Foresters,  93  Minn.  26, 100  N.  W.  382,  both  argu- 
endo. 

Distinguished  in  Connecticut  etc.  Ins.  Co.  v.  Akens,  150  U.  S.  475,  87 
L.  Ed.  1150, 14  Sup.  Ct.  157,  under  language  of  policy ;  Warner  v.  United 
States  Mut.  Ace.  Assn.,  8  Utah,  440,  32  Pac.  697,  declining  to  presume 
suicide  from  gunshot  wound. 

What  is  death  by  accidental  means.    Note,  8  Am.  St.  Rep.  766. 

Construction  of  provision  in  accident  insurance  policy  relating  to 
injury  resulting  from  "international  act"  of  insured  or  another. 
Note,  Ann.  Oas.  19140,  1286. 

Effect  of  insanity  on  suicide  condition  in  policy.  Note,  36  L.  R.  A. 
26S,  264. 

Construction  of  provision  in  accident  insurance  policy  giving  double 
indemnity  when  insured  is  injured  while  '' riding  as  passenger," 
etc.    Note,  Ann.  Gas.  1913A,  843. 

Miscellaneous.  Cited  in  State  v.  Ellison,  266  Mo.  588,  182  S.  W.  741, 
holding  Court  of  Apx)eals  cannot  intrench  on  decisions  of  Supreme  Court ; 
Tisch  V.  Home  Circle,  72  Ohio  St.  258,  74  N.  E.  191,  upholding  by-law 
of  benefit  society  providing  forfeiture  of  certificate  and  benefits  in  case 
of  sbicide,  sane  or  insane. 

127  n.  a  668-677,  32  I..  Ed.  314,  8  flop.  Otw  1366,  NI0KES80K  ▼.  KICK- 
EB80K. 

Spedfle  performance  depends  on  court's  discretion  under  drcumstances. 
Approved  in  Haffner  v.  Dobrinski,  215  U.  S.  450,  54  L.  Ed.  280,  30 
Sup.  Ct.  172,  refusing  specific  x)erformance  of  contract  to  convey  real 
property  where  evidence  showed  it  unreasonable;  Heyward  v.  Bradley, 
179  Fed.  333,  102  C.  C.  A.  509,  and  Bradley  v.  Heyward,  164  Fed.  117, 
both  holding  marked  difference  in  value  will  not  defeat  specific  perform- 
ance where  parties  were  highly  educated;  Washington  Irr.  Co.  v.  Krutz, 
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119  Fed.  288,  56  C.  C.  A.  1,  enforcing  contract  against  irrigation  com- 
pany to  convey  water  rights,  complainant  conveying  property  to  com- 
pany in  consideration  thereof ;  Newton  v.  Wooley,  105  Fed.  545,  refusing 
specific  performance  of  contract  to  convey  stock,  enforcement  oi)erating 
as  hardship  on  defendant. 

Court's  diflcrptlon  slumlid  be  sonxid  and  reasonable. 
Approved  in  Waite  v.  O'Neil,  72  Fed.  359,  diBclining  to  enforce  covenant 
to  repair  where  flood  washed  part  of  premises  away. 

Specific  performance  sliould  not  be  granted  after  nnreaaonable  delay 
or  unless  proof  Is  dear. 

Approved  in  Couch  v.  McCoy,  138  Fed.  704,  denying  specific  perform- 
ance of  option  to  purchase  realty;  Kane  v.  Luckman,  131  Fed.  612, 
denying  specific  performance  of  contract  to  exchange  farm  for  cows; 
Pressed  Steel  Car  Co.  v.  Hansen,  128  Fed.  446,  denying  performance, 
evidence  insufficient  to  establish  contract  to  assign  employer  all  patent 
rights  on  inventions  made  in  course'  of  employment ;  Johnson  v.  Burdett 
Town  Co.,  7  Kan.  App.  138,  53  Pac.  88,  holding  delay  of  five  years 
would  defeat  right  to  specific  performance  of  sale  of  property;  Dalzell 
v.  Dueber  Mfg.  Co.,  149  U.  S.  326,  87  L.  Ed.  755,  13  Sup.  Ct.  890, 
reaffirming  rule;  Kleinhaus  v.  Jones,  68  Fed.  749,  15  C,  C.  A.  644, 
where  acceptance  of  vendor's  first  offer  was  accepted  after  second  offer 
mailed;  Cella  v.  Brown,  144  Fed.  759,  75  C.  C.  A.  608,  arguendo. 

When  specific  performance  of  a  valid  contract  will  be  refused,  the 
refusal  not  being  because  the  property  is  of  any  particular  class. 
Note,  128  Am.  St.  Rep.  387. 

Specific  performance  of  contract  to  provide  for  intended  spouse. 
Note,  12  L.  R.  A.  (N.  S.)  2S4. 

127  U.  S.  678-689,  32  I..  Ed.  258,  8  Sop.  Ot.  992,  POWELL  ▼.  PENNSYL- 
VANIA. 

Police  power  legitimaitely  ezerciBed  doee  not  coniUct  ^tb  Fourteenth 
Amendment. 

Approved  in  Wiseman  v.  Tanner,  221  Fed.  699,  702,  upholding  law 
prohibiting  employment  agencies  from  exacting  fees;  Union  Oil  Co.  v. 
City  of  Portland,  198  Fed.  444,  upholding  ordinance  permitting  storage 
of  oil  only  in  certain  localities;  Grainger  v.  Douglas  Park  Jobkey  Club, 
148  Fed.  524,  534,  8  Ann.  Om.  997,  78  C.  C.  A.  199,  upholding  Ken- 
tucky act  of  1906,  creating  state  racing  commission  and  regulating  racing 
of  running  horses ;  Troutner  v.  State,  17  Ariz.  509,  154  Pac.  1049,  hold- 
ing knowledge  that  article  sold  was  intoxicating  is  not  necessary  to 
support  prosecution ;  Fort  Smith  v.  Hunt,  72  Ark.  565,  102  Am.  St.  Rep. 
51,  66  L.  R.  A.  288,  82  S.  W.  166,  contract  between  city  and  electric 
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company  prescribing  conditions  for  use  of  streets  for  poles,  does  not 
divest  city  of  power  to  exact  pole  license;  In  re  Gilstrap,  171  Cal.  113, 
152  Pac.  44,  upholding  tax  on  itinerant  venders  of  drugs;  Ex  parte 
Young,  154  Cal.  324,  22  L.  R.  A.  (N.  S.)  330,  97  Pac.  824,  upholding 
act  prohibiting  keeping  of  intoxicating  liquors;  Dobbins  v.  City  of  Los 
Angeles,  139  Cal.  183,  72  Pac.  971,  upholding  municipal  ordinance, 
directing  erection  and  maintenance  of  gasworks  within  certain  defined 
limits;  American  Federation  of  Labor  v.  Buck's  Stove  etc.  Co.,  33 
App.  D.  C.  101,  S2  L.  E.  A.  (N.  S.)  748,  allowing  injunction  pro- 
hibiting publication  of  "unfair  list"  by  boycotters;  Moses  v.  United 
States,  16  App.  D.  C.  438,  50  L.  E.  A.  5S2,  upholding  act  declaring 
emission  of  black  smoke  from  chimneys  to  be  nuisance  and  providing 
penalty  therefor;  Lansburgh  v.  District  of  Columbia,  11  App.  D.  C.  523, 
holding  trading-stamp  company  is  within  act  of  Congress  prohibiting 
gift  enterprises;  United  States  y.  Seymour,  10  App.  D.  C.  305,  uphold- 
ing right  of  courts  of  District  of  Columbia  to  hear  appeals  from  de- 
cisions of  commissioner  of  patents;  Campbell  v.  City  of  Thomasville, 
6  Ga.  App,  227,  229,  231,  64  S.  E.  822,  823,  upholding  statute  of  Georgia 
prohibiting  sale  of  "near  beer";  Greene  v.  L.  Fish  Furniture  Co.,  272 
111.  153,  111  N.  E.  727,  upholding  law  requiring  fire-escapes  on  factories ; 
Durand  v.  Dyson,  271  111.  388,  111  N.  E.  145,  upholding  law  requiring 
board  of  health  to  destroy  diseased  cattle;  Grand  Trunk  etc.  Ry.  Co.  v. 
City  of  South  Bend,  174  Ind.  223,  91  N.  E.  809,  upholding  act  prohibiting 
railroad  from  laying  double  track  on  street;  Ejiight  &  Jillson  Co.  v. 
Miller,  172  Ind.  43,  44,  45,  18  Ann.  Oaa.  1146,  87  N.  E.  830,  upholding 
Anti-trust  Act  of  State  of  Indiana;  State  v.  Richcreek,  167  Ind.  225, 
119  Am.  St.  Bep.  491,  10  Ann.  Oas.  899,  5  L.  E.  A.  (N.  S.)  874,  77  N.  E. 
1087,  upholding  act  requiring  banker  to  make  affidavit  that  worth  of 
stockholders  is  double  amount  of  capital  stock;  McFadden  v.  Blocker, 
3  Ind.  Ter.  233,  58  L.  R.  A.  894,  54  S.  W.  876,  upholding  act  requiring 
mortgagees  of  chattel  mortgages  of  nonresidents  to  take  possession  to 
preserve  lien;  United  States  v.  Cohn,  2  Ind.  Ter.  486,  52  S.  W.  42, 
upholding  conviction  for  unlawfully  selling  intoxicating  liquors  in  Indian 
territory;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  356,  38  L.  R.  A. 
(N.  S.)  706,  108  N.  W.  908,  upholding  law  rendering  railroads  liable 
for  injuries  to  employees,  r^ardless  of  any  contract  of  indemnity;  City 
of  Burlingame  v.  Thompson,  74  Kan.  395,  11  Ann.  Oas.  64,  86  Pac.  450, 
upholding  municipal  ordinance  prohibiting  letting  of  pool-tables  for 
hire;  Sanders  v.  Commonwealth,  117  Ky.  7,  111  Am.  St.  Rep.  222,  1 
L.  R.  A.  XN.  S.)  982,  77  S.  W.  360,  upholding  Stats.  1899,  §  1274,  pro- 
hibiting sale  of  milk  from  cows  fed  on  "still  slop";  Dirkin  v.  Great 
Northern  Paper  Co.,  110  Me.  387,  Ann.  Oaa.  1914D,  896,  86  Atl.  326, 
holding  Workmen's  Compensation  Act  of  Maine  not  unconstitutional 
because  it  excluded  farm-hands  and  casual  laborers;  Commonwealth  v. 
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Beaulieu,  213  Mass.  142^  Ann.  Gas.  1913E,  1080,  99  N.  E.  956,  upholding 
act  requiring  license  of  plumbers ;  Commonwealth  y.  Wheeler,  205  Mass. 
386,  387,  1S7  AnL  St.  Rep.  456,  18  Ann.  Oa«.  319,  91  N.  E.  416,  uphold- 
ing law  requiring  certain  standard  for  milk;  Matheson  v.  Minneapolis 
St.  Ry.  Co.,  126  Minn.  289,  148  N.  W.  73,  5  N.  C  C.  A.  874,  holding 
Workmen's  Compensation  Act  of  Minnesota  not  void  in  that  it  excludes 
fkrm  laborers;  State  v.  Chicago  etc.  Ry.  Co.,  114  Minn.  126,  127,  129, 
Ann.  Gas.  1912B,  1030,  33  L.  R.  A.  (N.  S.)  494,  130  N.  W.  547,  548, 
upholding  ordinance  prohibiting  use  of  soft  coal  on  yard-engines;  St. 
Louis  V.  Leissing,  190  Mo.  481,  109  Am.  St  Rep.  774,  89  S.  W.  613, 
upholding  ordinance  fixing  standard  of  milk  offered  for  sale;  St.  Louis 
V.  Gait,  179  Mo.- 18,  68  L.  R.  A.  778,  77  S.  W.  879,  upholding  weed  or- 
dinance; State  V.  Drayton,  82  Neb.  264, 130  Am.  St.  Rep.  671,  23  L.  R.  A. 
(N.  S.)  1287,  117  N.  W.  772,  upholding  law  prohibiting  sale  of  goods 
at  lower  price  in  one  locality  than  in  another;  Ex  parte  Kair,  28  Nev. 
145,  113  Am.  St  Rep.  817,  6  Ann.  Gas.  893,  80  Pac.  465,  upholding  law 
providing  eight-hour  work  day  for  miners;  Biyant  v.  Skillman  Hard- 
ware Co.,  76  N.  J.  L.  49,  69  Atl.  25,  upholding  child  labor  law  of  New 
Jersey;  Meehan  v.  Board  of  Excise  Conmirs.,  73  N.  J.  L.  387,  64  Atl. 
690,  upholding  act  requiring  removal  of  screens  from  in  front  of  places 
where  intoxicating  liquors  are  sold;  State  v.  Brown,  170  N.  C.  715, 
86  S.  E.  1043,  holding  indictment  for  unlawful  sale  of  intoxicating  liquor 
need  not  allege  person  to  whom  liquor  was  sold;  State  v.  Olson,  26 
N.  D.  329,  144  N.  W.  671,  upholding  law  prohibiting  sale  of  snuff; 
State  V.  Bunting,  71  Or.  268,  Ann.  Gaa.  1916G,  1003,  139  Pac.  734, 
upholding  law  prohibiting  persons  working  in  mills  for  longer  period 
than  ten  hours;  Buffalo  etc.  Film  Corp.  v.  Breitinger,  250  Pa.  233,  95 
Atl.  435,  upholding  board  of  censorship  for  moving  pictures;  Common- 
wealth V.  Plymouth  Coal  Co.,  232  Pa.  145,  81  AtL  150,  upholding  act 
requiring  owners  of  adjoining  coal  mines  to  leave  pillar  of  coal  in  each 
seam;  Commonwealth  v.  Emmers,  221  Pa.  308,  70  Atl.  766,  upholding 
act  prohibiting  discharge  of  sewage  in  river;  Horton  v.  City  of  New- 
port, 27  R.  I.  294,  61  Atl.  763,  upholding  Laws  of  1900-01,  p.  110,  §  9, 
requiring  payment  of  salaries  of  Newport  police  commissioners  from 
city  funds;  Motlaw  v.  State,  125  Tenn.  572,  581,  582,  145  S.  W.  183, 
186,  upholding  law  of  Tennessee  prohibiting  traffic  in  intoxicating  liquor ; 
Ex  parte  Roper,  61  Tex.  Cr.  88,  134  S.  W.  344,  and  Barckell  v.  State, 
47  Tex.  Civ.  395,  106  S.  W.  191,  both  upholding  ordinance  prohibiting 
sale  of  liquor  without  license;  State  v.  Haskell,  84  Vt.  435,  34  L.  R.  A. 
(N.  S.)  286,  79  Atl.  855,  upholding  conviction  for  depositing  of  saw- 
dust and  shavings  in  river;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth, 
103  Va.  293,  49  S.  E.  40,  upholding  authority  of  corporation  commis- 
sion to  regulate  charges  of  switching  company  for  placing  cars  on 
scales;  Petersburg  v.  Petersburg  Aqueduct  Co.,  102  Va.  659,  47  S.  E. 
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849,  city  may  prohibit  water  eompany  from  digging  np  streets  in  extend- 
ing system  beyond  limits  which  it  nsed  when  city  was  sparsely  settled; 
Young  V.  Commonwealth,  101  Va.  863,  45  S.  E.  863,  denying  State's 
power  to  prohibit  use  of  trading  stamps  given  by  merchants  to  cus- 
tomers; State  V.  Bowen  &  Co.,  86  Wash.  27,  149  Pac.  331,  upholding 
act  requiring  commission  merchants  to  file  bond  for  protection  of  ship- 
pers; Eilenbecker  v.  Plymouth  County,  134  U.  S.  40,  S3  L.  Ed.  805,  10 
Sup.  Ct.  427,  upholding  Iowa  law  for  enforcement  of  liquor  prohibition ; 
Reeves  v.  Coming,  61  Fed*  788,  upholding  law  requiring  vender  of  letters 
patent  to  file  verified  copy  with  county  clerk;  Ex  parte  Byrd,  84  Ala. 
19,  5  Am.  St.  Bep.  330,  4  South.  398,  State  may  authorize  municipal 
ordinances  prohibiting  or  regulating  sale  of  cei*tain  commodities;  State 
V.  Main,  69  Conn.  137,  61  Am.  St.  Bep.  40,  36  L.  B.  A.  628,  37  Atl.  84, 
upholding  law  providing  for  destruction  of  diseased  trees;  Jamieson  v. 
Indiana  etc.  OU  Co.,  128  Ind.  564,  12  L.  B.  A.  655,  28  N.  E.  79,  State 
may  regulate  use  of  natural  gas ;  State  v.  Boby,  142  Ind.  192,  51  Am.  St. 
Bep.  191,  S3  L.  B.  A.  221,  41  N.  E.  153,  State  may  regulate  horse-racing; 
Monroe  v.  Lawrence,  44  Kan.  609,  10  L.  B.  A.  521,  24  Pac.  1130,  uphold- 
ing ordinance  r^ulating  sale  of  cider;  McAllister  v.  State,  72  Md.  392,- 
20  Atl.  144,  and  Commonwealth  v.  Huntley,  156  Mass.  242,  16  L.  B.  A. 
843,  30  N.  E.  1130,  State  may  prohibit  sale  of  imitation  butter;  Singer 
V.  State,  72  Md.  466,  8  L.  B.  A.  561,  19  Atl.  1045,  State  may  regulate 
plumbing  business;  Trageser  v.  Gray,  73  Md.  257,  25  Am.  St.  Bep.  592, 
9  L.  A.  A.  785,  20  Atl.  907,  upholding  restriction  of  liquor  licenses  to 
temperate  citizens ;  Ford  v.  State,  85  Md.  475,  60  Am.  St.  Bep.  SS9,  41 
L.  B.  A.  552,  37  Atl.  173,  upholding  act  forbidding  possession  of  lottery 
tickets;  Wright  v.  State,  88  Md.  446,  41  Atl.  709,  State  may  regulate 
manufacture  and  sale  of  butter,  unless  imported;  Stolz  v.  Thompson, 
44  Minn.  274,  46  N.  W.  411,  upholding  law  requiring  baking-powder 
made  with  alum  to  be  so  labeled;  State  v.  Barringer,  110  N.  C.  529,  14 
S.  E.  782,  upholding  prohibition  of  liquor  manufacture  within  three  miles 
of  Orphans'  Home;  Harrington  v.  Board  of  Aldermen  of  Providence, 
20  R.  I.  238,  38  L.  B.  A.  812,  38  Atl.  3,  upholding  provision  for  abate- 
ment of  privy  vaults  where  sewer  exists ;  State  v.  Brennan,  2  S.  D.  390, 
50  N.  W.  626,  State  may  regulate  traffic  in  intoxicants ;  dissenting  opin- 
ion in  Leisy  v.  Hardin,  135  U.  S.  131,  34  L.  Ed.  140,  10  Sup.  Ct.  692, 
majority  annulling  liquor  prohibition  law  as  to  sales  in  original  imported 
packages;  dissenting  opinion  in  Kentucky  State  Journal  Co.  v.  Work- 
men's Comp.  Bd.,  161  Ky.  588,  Ann.  Oaa.  1916B,  1278,  L.  B.  A.  1916B, 
889,  170  S.  W.  442,  majority  holding  Workmen's  Compensation  Act  of 
Kentucky  void  in  so  far  as  it  provides  that  money  due  to  one  leaving 
no  dependents  shall  be  paid  into  general  fund. 

Distinguished  in  Chenowith  v.  State  Board  of  Medicnl  Examiners, 
57  Colo.  83,  Ann.  Oas.  1915D,  1188,  141  Pac.  132,  135,  refusing  to  sus- 
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tain  law  providing  for  revocation  of  license  of  doctor  advertising  cure 
for  disease  of  sexual  oi-gans;  People  v.  Weiner,  271  111.  78,  110  N.  E. 
872,  refusing  to  uphold  act  prohibiting  use  of  second-hand  materials  in 
making  of  mattresses;  State  v.  Loden,  117  Md.  379,  Ann.  Oaa.  1913E, 
1800,  40  L.  R.  A.  (N.  S.)  193,  83  Atl.  566,  refusing  to  uphold  law  requir- 
ing license  for  moving-picture  operators;  In  re  Opinion  of  the  Justices, 
207  Mass.  602,  34  L.  R.  A.  (N.  S.)  604,  94  N.  E.  559,  refusing  to  sustain 
law  prohibiting  women  under  twenty-one  from  entering  restaurant  or 
hotel  conducted  by  Chinese ;  Commonwealth  v.  Maletsky,  203  Mass.  245, 
24  L.  R.  A.  (N.  S.)  1168,  89  N.  E.  246,  holding  act  requiring  license  for 
junk-dealers  void  on  account  of  excessive  penalty;  State  v.  Parker  Dis- 
tilling Co.,  236  Mo.  304,  139  S.  W.  478,  holding  legislature  cannot  validly 
l^vy  tax  on  foreign-grown  wine  and  except  domestic  product  from  its  pro- 
visions ;  In  re  Wilson,  10  N.  M.  36,  60  Pac.  75,  declaring  territorial  stat- 
ute imposing  license  fee  as  condition  for  sale  of  coal-oil  unconstitutional 
as  applied  to  sales  by  importer  in  original  packages ;  Puget  Sound  Ware- 
house V.  Northern  Pac.  Ry.  Co.,  58  Wash.  326,  108  Pac.  956,  holding 
grain  shipped  by  owner  to  himself  was  not  subject  to  inspection  and 
tax;  Crutcber  v.  Kentucky,  141  U.  S.  61,  85  L.  Ed.  663,  11  Sup.  Ct.  855, 
State  may  not  regulate  foreign  express  companies;  In  re  Morgan,  26 
Colo.  436,  77  AnL  St  Rep.  269,  58  Pac.  1079,  annulling  law  limiting 
labor  hours  of  underground  miners;  McLaughlin  v.  South  Bend,  126 
Ind.  473,  10  L.  R.  A.  858,  26  N.  E.  186,  annulling  ordinance  exacting 
license  fee  from  agents  of  nonresidents,  selling  by  sample  goods  to  be 
be  imported;  People  v.  Gillson,  109  N.  Y.  406,  4  AnL  St  Rep.  475,  17 
N.  E.  349,  annulling  act  forbidding  sale  of  food  induced  by  promise  of 
premium;  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed.  712,  ma- 
jority upholding  law  prohibiting  employment  agencies  from  exacting  fees. 

Fourteenth  Ameindment  was  not  designed  to  Interfere  with  State's 
police  power. 

Approved  in  Singer  v.  State,  72  Md.  465,  8  L.  E.  A.  551, 19  Atl.  1045, 
upholding  plumbers'  license  law;  People  v.  Havnor,  149  N.  Y.  205,  52 
Am.  St  Rep.  714,  31  L.  R.  A.  693,  43  N.  E.  544,  upholding  prohibition  of 
Sunday  barbering  in  certain  parts  of  State ;  Commonwealth  v.  Vrooman, 
164  Pa.  St.  314,  44  Am  St  Rep.  605,  25  L.  R.  A.  252,  30  Atl.  218,  up- 
holding act  making  incorporation  necessary  to  business  of  fire  insurance. 

Bnjoyment  of  trade  and  property  rlfi^ts  on  terms  of  equality  was 
guaranteed  by  Fourteenth  Amendment 

'  Approved  in  Allgeyer  v.  Louisiana,  165  U.  S.  590,  41  L.  Ed.  836,  17 
Sup.  Ct.  431,  annulling  law  against  effecting  insurance  in  unlicensed 
company  as  applied  to  contract  made  outside  State ;  Sawrie  v.  Tennessee^ 
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82  Fed.  617,  Tennessee  anti-cigarette  law  does  not  violate  Fourteenth 
Amendment ;  dissenting  opinion  in  Hooper  v.  California,  155  U.  S.  662, 
39  L.  Ed.  SOS»  15  Sup.  Ct.  213,  majority  upholding  law  against  effecting 
insurance  in  unlicensed  company  as  applied  to  State  agent  thereof;  Bes- 
sette V.  People,  193  111.  344,  62  N.  E.  218,  declaring  unconstitutional 
State  law,  regulating  occupation  of  horseshoeing,  requiring  four  years' 
experience,  examination  by  board  and  payment  of  license  fee  to  practice 
same ;  Buhstrat  v.  People,  185  111.  138,  76  Am.  St.  Eep.  32,  57  N.  E.  43, 
declaring  State  law  prohibiting  use  of  national  flag  as  advertisement 
unconstitutional;  Street  v.  Varney  Electrical  Supply  Co.,  160  Ind.  345, 
66  N.  E.  897,  declaring  minimum  wage  law,  fixing  minimum  rate  of 
wages  to  be  paid  to  unskilled  laborers  upon  public  work,  unconstitu- 
tional. 

Distinguished  in  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  430,  76 
Am.  St.  B^.  682,  56  L.  B.  A.  316,  53  S.  W.  957,  and  Dayton  etc.  Iron  Co. 
V.  Barton,  103  Tenn.  611,  53  S.  W.  971,  upholding  law  compelling  pay- 
ment of  employees'  store  orders  in  cash. 

Statates  are  presamM  constitiitlonal. 
Approved  in  Fair  Haven  etc.  B.  B.  Co.  ▼.  Fair  Haven,  75  Conn.  451, 
53  Atl.  964,  upholding  act  authorizing  municipality  to  tax  railroad 
companies  for  cost  of  paving  portion  of  street  occupied  by  tracks; 
State  V.  Dalton,  22  B.  I.  82,  46  Atl.  235,  holding  act  prohibiting  mer- 
chants giving  trading  stamps  to  purchasers  unconstitutional;  Waters- 
Pierce  Oil  Co.  V.  State,  19  Tex.  Civ.  App.  16,  44  S.  W.  943,  reaffirming 
rule;  State  v.  Holden,  14  Utah,  90,  37  L.  B.  A.  106,  46  Pac.  760,  pre- 
sumption is  in  favor  of  police  power. 

Leglfllatnre  determineB  whether  it  is  neceesajry  to  rappresB  mamif acture 
of  <4eomargartne. 

Approved  in  Public  Clearing  House  v.  Coyne,  194  U.  S.  510",  48  L.  Ed. 
1099,  24  Sup.  Ct.  789,  upholding  Bev.  Stats.,  §  3929,  relating  to  postal 
fraud  orders;  State  v.  Crescent  Creamery  Co.,  83  Minn.  286,  86  N.  W. 
108,  upholding  State  law  prohibiting  sale  of  cream  containing  less  than 
twenty  per  cent  of  fat;  Tenement  House  Dept.  v.  Moeschen,  179  N.  Y. 
330, 103  Am.  St.  Bep.  910,  70  L.  B.  A.  704,  72  N.  E.  232,  upholding  Lawa 
of  1901,  p.  912,  §  100,  requiring  school  sinks  in  tenements  to  be  replaced 
by  water-closets ;  Webster  v.  State,  110  Tenn.  505,  82  S.  W.  182,  uphold- 
ing law  prohibiting  sale  of  liquor  within  four  miles  of  institutions  of 
learning;  People  v.  Worden  Grocery  Co.,  118  Mich.  608,  77  N.  W.  316, 
courts  may  not  pass  upon  reasonableness  of  test  prescribed  by  vinegar 
regulation  law;  Weller  v.  State,  53  Ohio  St.  90,  40  N.  E.  1003,  State 
may  regulate  manufacture  of  vinegar;  State  v.  Harrington,  68  Vt.  633, 
84  li.  B.  A.  103,  35  Atl.  510,  upholding  ''itinerant  vendors'  "  license 
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and  deposit  law ;  State  v.  Peel  etc.  Coal  Co.,  36  W.  Va.  837,  17  L.  R.  A. 
896, 15  S.  E.  1011,  upholding  law  basing  miners'  wages  on  weight  of  coal 
before  screening. 

Conclusiveness  of  legislative  determination  that  certain  ingredient 
of  food  preparation  is  injurious.    Note,  Ann.  Oas.  1914A,  1158. 

Legislative  detecmination  of  facts  conceniing  pabUe  healtb  is  conclu- 
'sive  on  courts. 

Approved  in  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
126  Fed.  35,  61  C.  C.  A.  91,  upholding  ordinance  granting  private  corpo- 
ration exclusive  monopoly  of  removing  and  disposing  of  garbage;  State 
V.  Durein,  70  Kan.  26, 80  Pac.  991,  upholding  anti-liquor  law;  City  of  New 
Orleans  v.  Ricker,  137  La.  852, 69  South.  276,  upholding  ordinance  of  New 
Orleans  requiring  stables  to  be  rat-proof;  Commonwealth  v.  Pear,  183 
Mass.  247,  66  N.  E.  721,  upholding  law  authorizing  board  of  health  to 
require  vaccination  of  inhabitants  and  impose  five  dollars  fine  for  violation 
thereof ;  Ex  parte  Kair,  28  Nev.  145,  436,  80  Pac.  465,  82  Pac.  457,  up- 
holding act  of  1903,  imposing  penalty  for  working  more  than  eight  hours 
in  mines  or  smelters ;  State  v.  Ramseyer,  73  N.  H.  36,  68  Atl.  961,  hold- 
ing void  Anti-trading  Stamp  Act  of  1899 ;  dissenting  opinion  in  Wright 
V.  Hart,  182  N.  Y.  358,  2  L.  R.  A.  (N.  S.)  388,  75  N.  E.  415,  majority 
holding  void  Laws  of  1902,  p.  1249,  regulating  sales  of  stocks  of  mer- 
chandise in  bulk;  United  States  v.  Des  Moines  etc.  Co.,  142  U.  S.  545, 
35  L.  Ed.  1109,  12  Sup.  Ct.  318,  presumption  of  legislature's  good  faith 
is  conclusive;  Morris  v.  Columbus,  102  Ga.  797,  66  Am.  St.  Rep.  247, 
42  L.  R.  A.  178,  30  S.  E.  852,  State  may  authorize  ordinance  requiring 
vaccination  against  smallpox;  Champion  v.  County  Commrs.,  5  Dak.  431, 

41  N.  W.  742,  arguendo. 

Distinguished  in  Schollenberger  v.  Pennsylvania,  171  U.  S.  16,  43 
L.  Ed.  55,  18  Sup.  Ct.  763  (see  dissenting  opinion  in  171  U.  S.  27,  28, 
29,  48  L.  Ed.  69,  18  Sup.  Ct.  767,  768),  legislature  may  not  prohibit  sale 
of  imported  oleomargarine  in  original  packages;  Helena  v.  Dwyer,  64 
Ark.  426,  427,  428,  62  Am.  St.  Rep.  207,  208,  209,  89  L.  R.  A.  267,  268, 

42  S.  W.  1071,  1072,  annulling  ordinance  against  sale  of  fresh  pork  be- 
tween June  and  October. 

Courts  cannot  afTord  r^ef  from  uawise  health  regnlationA. 
Approved  in  Reeves  v.  Coming,  51  Fed.  787,  upholding  law  requiring 
veijdor  of  letters  patent  to  file  verified  copy  with  county  clerk ;  Territory 
V.  0  'Connor,  5  Dak.  411,  8  L.  R.  A.  861,  41  N.  W.  752,  upholding  law  pro- 
viding for  liquor  prohibition  by  local  option;  Wright  v.  State,  88  Md. 
442,  41  Atl.  798,  upholding  law  against  butter  not  made  from  pure  milk 
or  cream;  State  v.  Bockstruck,  136  Mo.  356,  38  S.  W.  322,  upholding 
law  against  sale  of  imitation  butter,  colored;  Kansas  City  v.  Cook,  38 
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Mo.  667,  upholding  ordinance  against  selling  skimmed  milk;  Ex  parte 
Mon  Luek,  29  Or.  426,  54  Am.  Bt  Bep.  806»  32  L.  B.  A.  739,  44  Pac.  694, 
upholding  law  making  possession  of  opium,  without  physician's  prescrip- 
tion criminal ;  State  v.  Myers,  42  W.  Va.  825,  57  Am.  St.  Bep.  890,  35 
L.  B.  A.  845,  26  S.  E.  540,  upholding  law  prohibiting  manufacture  of 
oleomaigarine  not  colored  pink;  State  v.  Heineman,  80  Wis.  257,  27 
Am.  St.  Bep.  36,  49  N.  W.  819,  upholding  law  requiring  pharmacists  to 
be  restored;  dissenting  opinion  in  State  ▼.  Loomis,  115  Mo.  334,  21 
L.  B.  A.  810,  22  S.  W.  358,  majority  annulling  law  forbidding  payment 
of  mining  or  manufacturing  employees  in  store  checks;  dissenting  opin- 
ion in  Kirk  v.  Wyman,  83  S.  C.  387,  23  L.  B.  A.  (N.  S.)  1188,  65  S.  E. 
392  majority  holding  board  of  health  had  no  authority  to  isolate  one 
afflicted  with  leprosy. 

Distinguished  in  Board  of  Health  v.  Court  of  Common  Pleas,  83 
N.  J.  L.  395,  85  Atl.  218,  upholding  prosecution  brought  by  board  of 
health  for  violation  of  quarantine  placed  on  house. 

PoBSlblUty  of  abuse  of  leglslatiye  power  does  not  diiq^wove  its  existence. 
Approved  in  Verdin  v.  St,  Louis,  131  Mo.  130,  33  S.  W.  506,  applying 
rule  to  city  ordinances. 

ConsUtatlon  rnnat  prevail  wbere  incompatibUity  with  statute  is  dear. 
Approved  in  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  521, 
522,  523,  526,  8  Ann.  Gas.  997,  78  C.  C.  A.  199,  upholding  Kentucky  act 
of  1906,  creating  State  racing  commission  and  regulating  racing  of  run- 
ning horses;  State  v.  Armour  Packing  Co.,  124  Iowa,  329, 100  N.  W.  61, 
upholding  statute  prohibiting  sale  of  imitation  butter;  Kentucky  Board 
of  Pharmacy  etc.  v.  Cassidy,  115  Ky.  702,  74  S.  W.  733,  Ky.  Stats.  1899, 
c.  85,  art.  11,  regulating  practice  of  pharmacy,  ia  valid,  and  does  not 
prevent  anyone  from  selling  patent  medicines;  People  v.  Rotter,  131 
Mich.  254,  91  N.  W.  168,  holding  void  act  of  1901 ;  St.  Louis  v.  Polinsky, 
190  Mo.  522,  2  L.  B.  A.  (N.  S.)  152,  89  S.  W.  626,  upholding  ordinance 
forbidding  sale  of  milk  containing  coloring  matter. 

Pennsylvania   statute   forbidding   mansf  actore   of    oleomargaxine  is 
constitutional. 

Approved  in  Hammond  Packing  Co.  v.  State  of  Montana,  233  U.  S. 
333,  58  L.  Ed.  987,  34  Sup.  Ct.  596,  upholding  tax  of  one  cent  per  pound 
on  oleomaigarine;  Capital  City  Dairy  v.  Ohio,  183  U.  S.  246,  46  L.  Ed. 
176,  22  Sup.  Ct.  123,  upholding  State  statutes  prohibiting  sale  and  man- 
ufacture of  oleomargarine ;  Austin  v.  Tennessee,  179  U.  S.  347,  45  L.  Ed. 
228,  21  Sup.  Ct.  133,  sustaining  legislature's  power  to  prohibit  sale  of 
cigarettes  after  taken  from  original  packages ;  American  Linseed  Oil  Co. 
V.  Crumbine,  207  Fed.  337,  125  C.  C.  A.  82,  upholding  law  of  Kansas 
XIV— 23 
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prohibiting  adulteration  of  turpentine;  People  v.  Price,  257  111.  594, 
Ann.  Cas.  1914A,  1154,  101  N.  E.  198,  and  Price  v.  Illinois,  238  U.  S. 
452,  59  L.  Bd.  1405,  35  Sup.  Ct.  892,  both  upholding  law  prohibiting 
sale  of  preservatives  containing  boric  acid;  People  v.  William  Henning 
Co.,  260  III.  562,  49  L.  R.  A.  (N.  S.)  1206,  103  N.  E.  533,  upholding  con- 
viction for  coloring  of  vinegar;  State  v.  Holton,  Gray  &  Co.,  148  Iowa, 
726,  126  N.  W.  1126,  upholding  conviction  for  misbranding  of  linseed 
oil ;  Iowa  v.  Schlenker,  112  Iowa,  647,  650,  84  N.  W.  699,  upholding  act 
imposing  fine  for  the  sale  of  adulterated  milk;  State  v.  Rogers,  95  Me. 
100,  49  Atl.  566,  upholding  statute  prohibiting  manufacture  and  sale 
of  olemargarine  or  butterine  in  form  and  color  tending  to  deceive  public ; 
State  V.  Layton,  160  Mo.  494,  61  S.  W.  175,  upholding  law  prohibiting 
manufacture  or  sale  of  articles  used  in  preparation  of  food  contain- 
ing certain  specified  ingredients,  although  law  designed  to  suppress  cer- 
tain baking-powder  in  general  use;  State  v.  Earl,  152  Mo.  App.  238, 
239,  133  S.  W.  403,  upholding  prosecution  for  unlawfully  coloring  vine- 
gar; Colvill  V.  Fox,  51  Mont.  78,  149  Pac.  498,  upholding  right  of  State 
inspector  to  destroy  infecte^  fruit;  Freadrich  v.  State,  89  Neb.  355, 
34  L.  R.  A.  (N.  S.)  650,  131  N.  W.  622,  upholding  conviction  for  mis- 
branding of  lard;  Grossman  v.  Lurman,  171  N.  Y.  333,  63  N.  E.  1099, 
upholding   law   prohibiting   adulteration   in   foods,   whereby   damage   is 
concealed  and  article  made  to  appear  better  than  it  really  is,  or  of 
greater  value ;  State  v.  Dannenberg,  151  N.  C.  723,  26  L.  R.  A.  (N.  S.) 
'  890,  66  S.  E.  303,  upholding  tax  on  sale  of  ''near  beer*';  State  v. 
Armour  &  Co.,  27  N.  D.  187,  199,  205,  145  N.  W.  1036,  1041,  1044,  up- 
holding law  regulating  sale  of  lard;  State  v.  Fargo  Bottling  Works,  19 
N.  D.  413,  26  L.  R,  A.  (N.  S.)  872,  124  N.  W.  395,  upholding  conviction 
for  sale  of  malt  liquor  in  violation  of  prohibition  law;  Commonwealth 
V.  Pflaum,  236  Pa.  298,  304,  Ann.  Cas.  1913E,  1287,  84  Atl.  843,  845, 
upholding  act   prohibiting  use   of  sulphur   dioxide  in   confectionery; 
McDermott  v.  State,  143  Wis.  37,  38,  21  Ann.  Oa&  1815,  126  N.  W.  893, 
upholding    conviction  for  misbranding  of  glucose;    Commonwealth    v. 
Huntley,  156  Mass.  244,  15  L.  R.  A.  844,  30  N.  E.  1130  (see  dissenting 
opinion  in  156  Mass.  251,  16  L.  R.  A.  847,  30  N.  E.  1133),  upholding  law 
forbidding  sale  of  yellow  imitation  butter;  Plumley  v.  Massachusetts, 
155  U.  S.  467,  89  L.  Ed.  225,  15  Sup.  Ct.  156,  even  though  from  outside 
State;  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  417,  41  Am.  St,  Rep.  115, 
23  L.  R.  A.  269,  25  S.  W.  77,  upholding  as  to  corporations  law  penalizing 
delay  m  payment  of  discharged  railroad  employees;  United  States  v. 
Cohn,  2  Ind.  Ter.  486,  52  S.  W.  42,  upholding  prohibition  of  sale  of 
malt;  Wright  v.  State,  88  Md.  440,  441,  41  Atl.  797,  upholding  butter 
manufacture  law  as  applied  to  State  manufacturers;  State  v.  Horgan, 
55  Minn.  185,  56  N.  W.  689,  upholding  anti-oleomargarine  law;  Waters 
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bury  V.  Newton,  50  N.  J.  L.  538,  14  Atl.  606,  upholding  law  forbidding; 
sale  of  oleomargarine  colored  with  annoto;  Williams  v.  McNeal,  7  Ohio 
C.  C.  284,  and  Weller  v.  State,  53  Ohio  St.  91,  40  N.  E.  1004,  State  may 
prohibit  artificial  coloring  of  vin^ar;  State  v.  Gardner,  58  Ohio  St. 
609,  65  Am.  St.  Rep.  790,  41  L.  R.  A.  691,  51  N.  E.  138,  State  may  regu- 
late plumbing  business;  Commonwealth  v.  Weiss,  139  Pa.  St.  252,  23 
Am.  St.  Rep.  184,  11  L.  R.  A.  532,  21  Atl.  11,  vendor  ignorant  of  real 
^  nature  of  article  is  liable  under  said  act ;  Commonwealth  v.  Gardner, 
133  Pa.  St.  292,  19  Am.  St.  Rep.  649,'  7  L.  R.  A.  669,  19  Atl.  552,  up- 
holding law  prohibiting  peddling;  Titusville  v.  Brennan,  143  Pa.  St. 
649,  24  Am.  St.  Rep.  688,  22  Atl.  895,  upholding  peddlers'  license 
ordinance ;  Commonwealth  v.  Paul,  170  Pa.  St.  289,  50  Am.  St.  Rep.  776, 
30  L.  R.  A.  898,  33  Atl.  82,  packages  designed  for  sale  at  retail  are  not 
** original  packages"  within  interstate  commerce  rule;  Swing  v.  Mun- 
son,  191  Pa.  St.  589,  71  Am.  St.  R^.  778,  43  Atl.  344,  State  may  regulate 
insurance  business;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App. 
14,  44  S.  W.  942,  upholding  law  against  combinations  in  restraint  of 
trade;  In  re  Roe  Chung,  9  N.  M.  134,  49  Pac.  953,  upholding  provision 
for  imprisonment  on  failure  to  pay  penalty  for  practicing  medicine  with- 
out certificate;  dissenting  opinion  in  State  v.  Loomis,  115  Mo.  335,  21 
L.  R.  A.  810,  22  S.  W.  358,  majority  annulling  employees'  anti-store- 
check  law  on  other  grounds;  State  v.  Collins,  67  N.  H.  540,  42  Atl.  51, 
arguendo. 

Distinguished  in  State  v.  Hanson,  118  Minn.  93,  Ann.  Cas.  1918E,  405, 
40  L.  R.  A.  (N.  S.)  866, 136  N.  W.  415,  refusing  to  sustain  act  prohibit- 
ing sale  of  oleomargarine  of  a  ''yellow  tint";  SchoUenberger  v.  Penn- 
sylvania, 171  U.  S.  15,  17,  48  L.  Ed.  65,  18  Sup.  Ct.  762,  763  (see  dis- 
senting opinion  in  171  U.  S.  26,  43  L.  Ed.  49,  18  Sup.  Ct.  766),  reversing 
156  Pa.  St.  211,  36  Am.  St.  Rep.  38,  22  L.  R.  A.  159,  27  Atl.  33,  annulling 
identical  act  as  to  sales  in  original  imported  packages;  In  re  Barber, 
39  Fed.  646,  annulling  law  forbidding  sale  of  meat  not  inspected  on  the 
hoof  by  local  inspector ;  Fox  v.  State,  89  Md.  385,  73  Am.  St.  Rep.  196, 
43  Atl.  777,  anti-oleomargarine  law  does  not  apply  to  sales  of  imports  in 
original  packages;  Rasch  v.  State,  89  Md.  756,  757,  43  Atl.  932,  933, 
arguendo. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  888. 

Constitutionality  of  State  regulations  of  interstate  commerce.  Note, 
27  Axil  St.  Rep.  662,  666. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.  Note, 
78  Am.  St.  Rep.  257. 

Oleomargarine  and  the  right  of  the  States  to  regelate  the  manufac- 
ture and  sale  of.    Note,  86  Am.  St.  Rep.  402. 
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Constitutionality  of  sanitary  laws.    Note,  1  Ann.  Oaa.  442. 

Constitutionality  of  State  statutes  regpilating  manufacture  or  sale 
of  oleomargarine.    Note,  4  Ann.  Gas.  452* 

What  matters  are  within  the  police  powers.    Note,  16  L.  R.  A.  401. 

Constitutionality  of  discriminations  in  food  laws.    Note,  34  L.  R.  A. 
(N.  S.)  651. 

The  effect  of  statutes  making  pre-existing  contracts  illegal.    Note, 
120  Am.  St.  Rep.  469. 

Constitutional   right   to  prohibit   sale  of  intoxicants.     Note,   15 
L.  R.  A.  (N.  S.)  912. 

Miscellaneous.  Cited  in  Moeschen  ▼.  Tenement  House  Department, 
203  U.  S.  683,  51  L.  Ed.  328,  27  Sup.  Ct.  781,  without  opinion ;  Humes  v. 
City  of  Little  Rock,  138  Fed.  932,  holding  void  city  ordinance  imposing 
tax  of  fifty  dollars  weekly  on  business  of  selling  trading  stamps,  as  un- 
reasonable; J.  W.  Kelly  &  Co.  v.  Conner,  122  Tenn.  374,  123  S.  W.  631, 
holding  court  of  equity  will  not  enjoin  prosecution  for  violation  of  liquor 
law. 

127  n.  a  699,  32  L.  Bd.  261,  8  Sap.  Ot.  997,  WALKER  ▼.  FEMKSTIt- 
VANIA. 

Cited  in  State  v.  Armour  &  Co.,  27  N.  D.  187, 145  N.  W.  1*036,  uphold- 
ing act  regulating  business  of  making  lard. 

Constitutionality  of  State  statutes  regulating  manufacture  or  sale 
of  oleomargarine.    Note,  2  Ann.  Gas.  458. 

What  matters  are  within  the  police  powers.    Note,  16  L.  R.  A.  401. 

127  U.  8.  700-718,  32  L.  Ed.  283,  8  Sap.  Ot.  1204,  MAHON  v.  JUSTICE. 

Federal  court  cannot  release  person  unlawfully  abdacted  for  trial  for 
criminal  offense. 

Approved  in  Cook  v.  Hart,  146  U.  S.  190,  191,  86  L.  Ed.  938,  13 
Sup.  Ct.  42,  reaffirming  rule ;  In  re  Cook,  49  Fed.  837,  arguendo. 

Fact  that  person  is  unlawfully  abducted  into  indicting  State  will  not 
warrant  rtiease  on  habeas  corpus. 

Approved  in  Innes  v.  Tobin,  240  U.  S.  131,  60  L.  Ed.  564,  36  Sup.  Ct. 
291,  holding  accused,  after  trial  and  acquittal  in  demanding  State,  may 
be  surrendered  to  another  State;  Adams  v.  New  York,  192  U.  S.  596, 
48  L.  Ed.  580,  24  Sup.  Ct.  374,  holding  papers  pertinent  to  issue,  although 
illegally  taken  from  possession  of  party  against  whom  offered,  admis- 
sible in  evidence;  Holden  v.  United  States,  24  App.  D.  C.  330,  holding 
one  unknowingly  pleading  to  second  information  instead  of  first  cannot 
on  that  account  seek  release  on  habeas  corpus;  People  v.  Hyatt,  172 
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N.  Y.  181,  92  Ajxl  St.  Bap.  709,  64  N.  E.  826,  holding  State's  power  to 
punish  fugitive  from  justice  not  depending  .upon  manner  custody 
obtained ;  Schmulbach  ▼.  Speidel,  50  W.  Va.  568,  40  S.  E.  430,  uphold- 
ing election  of  officer,  although  certain  members  of  council  arrested  and 
brought  to  meeting  to  constitute  quorum;  Baker  v.  State,  88  Wis.  147, 
59  N.  W.  572,  reaffirming  rule;  Ex  parte  Ah  Men,  77  Cal.  202,  11  Am. 
St.  Rep.  265,  19  Pac.  381,  application  for  habeas  corpus  does  not  admit 
inquiry  as  to  regularity  of  arrest;  Lascelles  v.  Georgia,  148  U.  S.  543, 
37  L.  Ed.  661,  13  Sup.  Ct.  689  (afiOrming  90  Ga.  364,  369,  85  Am.  StL 
Eep.  220,  224,  16  S.  E.  946,  948),  Williams  v.  Weber,  1  Colo.  App.  195, 
28  Pac.  22,  Commonwealth  v.  Wright,  158  Mass.  155,  85  Am.  St.  Rep. 
480,  19  L.  R.  A.  209,  33  N.  E.  84,  State  v.  Patterson,  116  Mo.  515,  516, 
22  S.  W.  698,  State  v.  Leidigh,  47  Neb.  132,  66  N.  W.  309,  State  v. 
Glover,  112  N.  C.  897,  900, 17  S.  E.  526,  and  State  ▼.  Wine,  7  N.  D.  31, 
72  N.  W.  909,  where  sister  State  honors  requisition  for  accused  on  one 
charge,  he  may  be  tried  on  another;  Kingen  v.  Kelley,  3  Wyo.  571,  16 
L.  R.  A.  180,  28  Pac.  38,  where  deputy  sheriff  assisted  in  abduction; 
People  V.  Flynn,  7  Utah,  382,  26  Pac.  1115,  convict  may  be  tried  for 
crime  in  attempting  escape  before  term  expires;  In  re  Roszcynialla,  99 
Wis.  538,  75  N.  W.  168,  appearance  for  trial  of  one  then  serving  term, 
without  protest,  waives  objection  to  trial;  Cook  v.  Hart^  146  U.  S.  192, 
36  L.  Ed.  939,  13  Sup.  Ct.  43,  arguendo. 

Distinguished  in  Moletor  v.  Sinnen,  76  Wis.  313,  20  Ajn.  St.  Rep.  74, 
7  L.  R.  A.  818,  44  N.  W.  1100,  one  abducted  and  acquitted  of  criminal 
eharge  is  not  thereupon  subject  to  arrest  on  civil  process. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Rep.  109. 

Right  of  extradited  person  to  discharge  on  ground  that  extradition 
was  unlawful  or  void.    Note,  7  Ann.  Caa.  1056. 

Juilfldlction  la  ^ot  aifected  by  maimer  in  wliicli  acciued  is  brongbt 
wltbiii  it. 

Approved  in  Rigor  v.  State,  101  Md.  473,  61  Atl.  634,  following  rule ; 
United  States  v.  Marrin,  227  Fed.  318,  holding  one  out  on  parole  in  New 
York  may  be  brought  to  another  State  to  serve  sentence  for  different 
offense;  In  re  Grin,  112  Fed.  794,  holding  United  States  commissioner's 
jurisdiction  to  examine  and  commit  one  committing  crime  in  foreign 
country  not  dependent  on  fact  he  issued  Warrant  of  arrest;  People  v. 
Palermo  Land  etc.  Co.,  4  Cal.  App.  722,  89  Pac.  725,  holding  corpora- 
tion may  be  prosecuted  for  crime  before  justice ;  Holder  v.  Beavers,  141 
Ga.  219,  80  S.  E.  716,  holding  one  appearing  before  Police  Court  cannot 
plead  that  his  arrest  was  unlawful;  In  re  Reinitz,  39  Fed.  208,  4  L.  R.  A. 
238,  civil  arrest  cannot  be  had  for  reasonable  time  after  treaty  extradi- 
tion and  discharge;  In  re  Ezeta,  62  Fed.  968,  and  In  re  Newman,  79  Fed. 
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626,  upon  application  for  extradition;  In  re  Moore,  75  Fed.  822,  where 
extradition  warrants  were  procured  by  false  affidavits;  Eaton  v.  West 
Virginia,  91  Fed.  766,  34  C.  C.  A.  68,  illegality  of  extradition  is  not 
available  on  habeas  corpus  after  conviction;  People  v.  Pratt,  78  Cal. 
349,  20  Pac.  733,  where  defendants  averred  fraud  of  Governor  in  pro- 
curing his  return  from  Japanese  government. 

Jurisdiction  to  try  prisoner  forcibly  or  unlawfully  brought  within 
jurisdiction.    Note,  14  Ann.  Gas.  523. 

Abduction  or  wrongful  bringing  of  criminal  into  jurisdiction  as  de- 
fense.   Note,  15  L.  B.  A.  177. 

United  States  laws  do  not  recognize  any  rlfi^t  of  asylum  for  fogltlye 
ftom  State. 

Approved  in  Pettibone  v.  Nichols,  203  U.  S.  200,  214,  7  Ann.  Gas.  1047, 
51  L.  Ed.  155,  157,  27  Sup.  Ct.  Ill,  holding  accused  has  no  right  to  hear- 
ing before  Governor  of  surrendering  State;  Ex  parte  Moyer,  12  Idaho, 
257,  118  Am.  St.  Bep.  214,  12  L.  R.  A.  (N.  S.)  227,  85  Pac.  900,  holding 
regularity  of  judicial  process  of  surrendering  State  cannot  be  questioned 
after  accused  is  within  jurisdiction  of  demanding  State ;  Ex  parte  Flack, 
88  Kan.  626,  627,  628,  Ann.  Gas.  1914B,  789,  47  L.  B.  A.  (K.  S.)  807, 
129  Pac.  544,  545,  holding  accused  may  be  tried  for  other  offenses  than 
that  for  which  he  is  extradited;  Lascelles  v.  Georgia,  148  U.  S.  543, 
544,  545,  37  L.  Ed.  551,  552,  13  Sup.  Ct.  689,  690,  reaffirming  rule ;  In  re 
Moore,  75  Fed.  824,  where  extradition  was  procured  by  false  affidavits; 
State  V.  Patterson,  116  Mo.  515,  22  S.  W.  698,  arguendo. 

Distinguished  in  dissenting  opinion  in  Pettibone  v.  Nichols,  203  U.  S. 
217,  7  Ann.  Gas.  1047,  51  L.  Ed.  159,  27  Sup.  Ct.  Ill,  majority  holding 
accused  has  no  right  to  hearing  before  Governor  of  surrendering  State. 

127  U.  S.  710-730,  32  L.  Ed^  299,  8  Sap.  Gt.  1348,  SEWALI.  ▼.  HAYMAKEB. 
In  Virginia^  acknowledgment  and  conveyance  by  both  Is  necessary  to 
pass  wife's  estate. 

Approved  in  Morgan  v.  Snodgrass,  49  W.  Va.  389,  38  S.  E.  695,  up- 
holding deed  of  husband  and  wife  for  wife's  separate  estate,  duly  exe- 
cuted, acknowledged  and  delivered  as  between  parties,  though  not 
recorded. 

Miscellaneous.  Cited  in  J.  M.  Guffey  Petroleum  Co.  v.  Hooks,  47 
Tex.  Civ.  565,  106  S.  W.  692,  holding  failure  of  clerk  to  record  adoption 
papers  cannot  affect  regularity  of  proceedings. 

127  U.  S.  731-704,  32  It.  Ed.  274,  8  Sap.  Gt  1263^  IN  BE  GOT. 

Oongreas  may  malce  election  laws  for  congressLonsl  electloas  or  adopt 
State. 
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Approved  in  In  re  Green,  134  U.  S.  380,  88  L.  Ed.  958,  10  Sup.  Ct. 
587,  State  courts  have  jurisdiction  of  illegal  voting  for  presidential  elec- 
tors; United  States  v.  Kelsey,  42  Fed.  883,  884,  Congress  may  punish 
offenses  of  State  officers  of  election  at  which  congressman  is  elected; 
United  States  v.  Debs,  65  Fed.  211,  charge  of  retarding  mail  trains  need 
not  aver  knowledge  that  mails  were  on  board;  United  States  v.  Patter- 
son, 55  Fed.  638,  arguendo ;  Van  Buren  v.  United  States,  36  Fed.  79,  for 
facts;  dissenting  opinion  in  Solon  v.  State,  54  Tex.  Cr.  294,  114  S.  W. 
364,  majority  holding  one  may  not  pay  poll  tax  of  another. 

Federal  control  of  elections.    Note,  53  L.  B.  A.  661,  668. 

Congress  may  protect  iwU-books  ttom  falsification,  thougli  intent  la  to 
affect  State,  not  congressional  election. 

Approved  in  Aczel  v.  United  States,  232  Fed.  65?,  holding  depriving 
person,  of  right  to  vote  at  election  for  Congress  is  offense  punishable 
under  laws  of  United  States;  Curley  v.  United  States,  130  Fed.  3,  64 
C.  C.  A.  369,  one  falsely  impersonating  another  in  civil  service  examina- 
tion for  letter-carrier  may  be  indicted  under  Rev.  Stats.,  §  5440 ;  Files 
V.  Davis,  118  Fed.  467,  holding,  under  Rev.  Stats.,  §  915,  Circuit  and 
District  Courts  afford  same  remedies  by  attachment  in  common-law 
causes  as  provided  by  State  laws  where  courts  held;  United  States  v. 
Thomas,  145  Fed.  77,  arguendo.  . 

Distinguished  in  Pettibone  v.  United  States,  148  U.  S.  208,  87  L.  Ed. 
424,  13  Sup.  Ct.  547  (see  dissenting  opinion  in  148  U.  S.  213,  87  L.  Ed. 
426, 13  Sup.  Ct.  549),  charge  of  conspiracy  to  obstruct  justice  must  aver 
unlawful  purpose;  Blitz  v.  United  States,  153  U.  S.  313,  314,  88  L.  Ed. 
727,  14  Sup.  Ct.  926,  charge  of  voting  twice  must  allege  two  votes  for 
congressional  candidate;  dissenting  opinion  in  United  States  v.  Mosley, 
238  U.  S.  393,  59  L.  Ed,  1859,  35  Sup.  Ct.  904,  majority  holding  elec- 
tion officers  may  be  indicted  for  failure  to  make  return  on  election; 
dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  491,  47  L.  Ed.  914,  23 
Sup.  Ct.  648,  court  denjdng  jurisdiction  of  Circuit  Court  of  suit  in 
equity  to  compel  board  of  registrars  to  enroll  names  of  certain  negroes 
upon  voting  lists  of  county. 

Habeas 'corpus  can  only  zelease  oae  under  sentence  if  court  liad  no 
Jnrlsdlctloii. 

Approved  in  Matter  of  Gregory,  219  U.  S.  213,  55  L.  Ed.  189,  31  Sup. 
Ct.  143,  holding  one  guilty  of  issuing  trading  stamps  is  not  entitled  to 
habeas  corpus  on  ground  that  court  had  no  jurisdiction;  McClaughry  v. 
Deming,  186  U.  S.  69,  46  L.  Ed.  1058,  22  Sup.  Ct.  794,  affirming  Doming 
y.  McClaughry,  113  Fed.  650,  releasing  volunteer  officer  tried  and  con- 
victed by  court-martial  composed  wholly  of  regular  army  officers ;  Cooley 
▼.  Morgan,  221  Fed.  253,  136  C.  C.  A.  210,  holding  Circuit  Court  of 
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Appeals  for  Eighth  Circuit  cannot  review  decision  of  court  of  Seventh 
Circuit;  Hopkins  v.  McClaughry,  209  Fed.  823,  126  C.  C.  A.  545,  hold- 
ing writ  of  error  and  not  habeas  corpus  must  be  resorted  to  to  review 
court's  decision  regarding  sufl&ciency  of  indictment;  Stevens  v.  Mc- 
Claughry, 207  Fed.  28,  51  L.  R.  A.  (N.  S.)  390,  125  C.  C.  A.  102,  holding 
writ  of  habeas  corpus  will  not  be  refused  because  writ  of  error  would 
affect  same  purpose;  Ex  parte  Blystone,  75  Wash.  288,  134  Pac.  828, 
and  Howard  v.  Moyer,  206  Fed.  557,  both  holding  judgment  imposing 
too  large  a  penalty  is  not  void  so  as  to  entitle  accused  to  habeas  corpus ; 
Ex  parte  Ljrman,  202  Fed.  303,  305,  upholding  prosecution  of  prisoner 
for  conspiracy  with  guard  to  affect  escape;  In  re  Nevitt,  117  Fed.  449, 
54  C.  C.  A.  622,  refusing  to  discharge  judges  of  State  court  committed 
for  failure  to  comply  with  order  of  Federal  court  to  levy  tax  to  pay 
Federal  judgment;  Rose  v.  Roberts,  99  Fed.  949,  40  C.  C.  A.  203,  sus- 
taining upon  habeas  corpus  military  authorities'  jurisdiction  to  carry 
out  sentence,  imposed  by  court  martial,  of  fine  and  imprisonment;  In  re 
Burkell,  2  Alaska,  109,  denying  habeas  corpus  where  justice  of  peace 
added  ."hard  labor"  to  sentence  for  stealing  dog  where  "hard  labor" 
not  in  fact  imposed;  Palmer  v.  CoUaday,  18  App.  D.  C.  430,  refusing 
habeas  corpus  to  one  accused  of  conspiracy  to  defraud  civil  service 
commission;  In  re  Application  of  Walker,  61  Neb.  807,  86  N.  W.  511, 
denying  habeas  corpus  to  release  petitioner  from  commitment  to  enforce 
judgment  of  filiation;  Breckenridge  v.  Lamb,  34  Neb.  279,  Ann.  Gas. 
1914B,  871,  118  Pac.  688,  holding  habeas  corpus  will  not  be  allowed 
because  indictment  allied  "keeping  of  disorderly  hotel"  instead  of 
"disorderly  inn";  In  re  HoUey,  154  N.  C.  169,  69  S.  E.  874,  holding 
value  of  property  stolen  is  not  necessary  ingredient  of  larceny  and  need 
not  be  alleged  in  indictment ;  Ex  parte  Justus,  3  Okl.  Cr.  118,  25  L.  R.  A. 
(N.  S.)  483,  104  Pac.  936,  refusing  to  allow  writ  of  habeas  corpus  to 
serve  purpose  of  writ  of  error;  Ex  parte  Newcomb,  56  Wash.  400,  105 
Pac.  1044,  holding  error  in  selection  of  jury  is  not  reviewable  by  habeas 
coiT)us;  Stevens  v.  Fuller,  136  U.  S.  478,  34  L.  Ed.  464,  10  Sup.  Ct.  913; 
Ex  parte  Ulrich,  43  Fed.  663,  and  State  v.  Klock,  48  La.  Ann.  70,  55 
Am.  St.  Rep.^  261,  18  South.  958,  reaffirming  rule;  In  re  Wilson,  140 
U.  S.  584,  85  L.  Ed.  517,  11  Sup.  Ct.  873,  deficiency  in  total  number  of 
grand  jurors  does  not  wholly  vitiate  trial ;  Homer  v.  United  States,  143 
U.  S.  578,  36  L.  Ed.  269,  12  Sup.  Ct.  525,  People  v.  District  Court,  22 
Colo.  428,  45  Pac.  404,  and  In  re  King,  51  Fed.  436,  habeas  corpus  can- 
not be  used  as  writ  of  error;  United  States  v.  Pridgeon,  153  U.  S.  62, 
38  L.  Ed.  636,  14  Sup.  Ct.  751,  prisoner  cannot  be  discharged  unless 
judgment  is  void ;  In  re  Chapman,  156  U.  S.  215,  39  L.  Ed.  402,  15  Sup. 
Ct.  332,  declining  permission  to  file  petition  for  writ  before  final  judg- 
ment by  trial  court;  In  re  King,  46  Fed.  915,  question  of  validity  of  law 
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against  Sunday  labor  is  not  open  on  habeas  corpns;  In  re  Christian,  82 
Fed.  202,  releasing  prisoner  for  omission  from  sentence  of  ''hard  labor" 
imposed  by  statute;  In  re  Nolan,  21  Wash.  398,  68  Pac.  223,  where  pris- 
oner was  convicted  under  law  afterward  held  unconstitutional. 

Distinguished  in  Stoutenburgh  v.  Frazier,  16  App.  D.  C.  239,  48 
L.  R.  A.  220,  holding  court  will  allow  habeas  corpus  where  it  appears 
that  statute,  under  which  accused  was  arrested,  was  unconstitutional; 
District  of  Columbia  v.  Humphries,  12  App.  D.  C.  133,  134,  holding  ver- 
dict rendered  by  eleven  jurymen  is  void  and  may  be  impeached  at  any 
time ;  In  re  Frederich,  149  U.  S.  75,  87  L.  Ed.  656,  13  Sup.  Ct.  795,  where 
constitutional  rights  are  violated ;  Commonwealth  v.  Huntley,  156  Mass. 
237,  15  L.  R.  A.  841,  30  N.  E.  1128,  reviewing  other  questions  on  consent 
of  parties ;  dissenting  opinion  in  Ex  parte  Ellerd,  71  Tex.  Cr.  294,  Ann. 
Gas.  1916D,  361,  158  S.  W.  1150,  majority  holding  where  judgment  im- 
poses excessive  penalty,  same  is  void  only  as  to  excess  and  habeas  cor- 
pus is  not  allowable. 

Conclusiveness  of  judgment.    Note,  23  Am.  Stw  Rep.  108. 

Habeas  corpus  to  review  errors  or  irr^ularities  in  proceedings. 
Note,  11  Ann.  Gas.  1064. 

Inquiry  on  liabeu  corpus  Is  wlietlier  ludictmeitt  do0crll>eB  a  tlMm  of 
offenses,  not  its  demnrrablUty. 

Approved  in  Fields  v.  Haddox,  209  U.  S.  541,  52  L.  Ed.  918,  28  Sup. 
Ct.  759,  and  Dimmick  ▼.  Tompkins,  194  U.  S.  562,  48  L.  Ed.  1115,  24 
Sup.  Ct.  780,  both  reafi&rming  rule;  United  States  v.  Morse,  218  U.  S. 
507,  21  Ann.  Gas.  782,  64  L.  Ed.  1128,  31  Sup.  Ct.  37,  holding  decree  of 
court  ordering  sale  of  infant 's  property  cannot  be  collaterally  attacked ; 
In  re  Eckart,  166  U.  S.  483,  41L.  Ed.  1086,  17  Sup.  Ct.  638,  where  jury 
convicting  prisoner  failed  to  find  degree  of  murder;  Humphries  v.  Dis- 
trict of  Columbia,  174  U.  S.  195,  48  L.  Ed.  946,  19  Sup.  Ct.  639,  irregu- 
larity in  poll  of  jury  does  not  nullify  verdict ;  In  re  Rowe,  77  Fed.  166, 
23  C.  C.  A.  103,  defect  in  indictment  does  not  entirely  nullify  it;  In  re 
Peraltareavis,  8  N.  M.  32,  41  Pac.  539,  denying  review  where  jurisdic- 
tion of  prisoner  and  offense  existed. 

If  no  offense  be  charged  of  width  oonrt  lias  Jnrlsdlctlon,  prisoner  most 
be  discharged. 

Approved  in  Cuyler  v.  Atlantic  etc.  R.  Co.,  131  Fed.  99,'  discharging 
on  habeas  corpus  one  imprisoned  for  contempt  in  publishing  newspaper 
article  criticising  official  conduct  of  court;  Jamison  v.  Wimbish,  130 
Fed.  361,  releasing  on  habeas  corpus  one  sentenced  by  police  judge  to 
seven  months  in  chain-gang;  Hans  v.  Neilson,  131  U.  S.  183,  33  L.  Ed. 
120,  9  Sup.  Ct.,674,  discharging  prisoner  where  sentence  imposed  was 
unauthorized;  La  re  Mills,  135  U.  S.  270,  84  L.  Ed.  110,  10  Sup.  Ct.  764, 
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where  sentence  unlawfully  required  imprisonment  in  penitentiary;  In  re 
Bonner,  151  U.  S.  256,  88  L.  Ed.  151,  14  Sup.  Ct.  325,  discharging  pris- 
oner from  prison  unlawfully  specified  in  sentence;  Ex  parte  Buskirk, 
72  Fed.  21, 18  C.  C.  A.  410,  discharging  prisoner  committed  for  contempt 
of  nunc  pro  tunc  order;  Ex  parte  Degener,  30  Tex.  App.  575,  17  S.  W. 
1114,  habeas  corpus  lies  where  court  is  without  jurisdiction  of  case  or 
to  punish;  dissenting  opinion  in  Rush  v.  Buckley,  100  Me.  338,  70 
L.  R.  A.  464,  61  Atl.  781,  majority  denying  liability  for  false  imprison- 
ment for  arrest  on  warrant  valid  on  face  though  complaint  upon  which 
issued  charged  no  offense. 

Distinguished  in  United  States  v.  Debs,  64  Fed.  739,  disregarding 
irregularities  in  obtaining  injunction  for  violation  whereof  prisoner  was 
committed ;  In  re  Taylor,  7  S.  D.  388,  68  Am.  St.  Rep.  849,  46  L.  R.  A. 
148,  64  N.  W.  255,  where  jurisdiction  exists,  excessive  sentence  is  not 
wholly  void.  ^ 

Contempt  procedtire  in  Federal  court.    Note,  Asm,  Gas.  1916D,  1056. 

127  n.  S.  764-771,  32  It.  Ed.  322,  8  Sap.  Ot.  1393,  CBAIQ  ▼.  LEITENS- 

DOBFER. 

Supreme  €^>iirt  alioiild  imie  attadmieiit  for  costs  against  intarvenois 
and  sureties. 

Approved  in  Lowe  v.  Kansas,  163  U.  S.  86,  41  L.  Ed.  80,  16  Sup.  Ct. 
1033,  upholding  Kansas  statute  for  adjudication  of  costs  against  prose- 
cuting witness  acting  without  probable  cause. 

127  U.  S.  771-773,  32  L.  Ed.  321,  8  Sup.  Ot.  1394,  IN  BE  BURDEVT. 

Mandamns  will  not  Issue  to  comp^  court  to  Tscate  Judgment  ^ere 
amount  insnflLdeiat  for  appeal. 

Approved  in  American  Const.  Co.  v.  Jacksonville  etc.  Ry.  Co.,  148 
U.  S.  379,  87  L.  Ed.  489,  13  Sup.  Ct.  761,  where  decree  complained  of 
was  interlocutory. 

Original  jurisdiction  of  court  of  last  resort  in  mandamus.    Note, 
68  L.  B.  A.  838,  847. 

127  U.  a  773-774,  92  L.  Ed.  823,  8  Sup.  Ot.  1394,  SEAQBIST  ▼.  OBAB- 


Writ  sliould  not  be  dismissed  because  citation  sesred  and  return  within 
thirty  days. 

Approved  in  Andrews  v.  Thum,  64  Fed.  152,  12  C.  C.  A,  77,  following 
rule;  Nome  &  Sinook  Co.  v.  Ames  Mercantile  Co.,  187  Fed.  929,  109 
C.  C.  A.  650,  refusing  to  dismiss  appeal  on  account  of  service  of  writ 
after  thirty  days. 
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Practice  and  procedure  governing    transfer  of    causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  844. 

127  U.  8.  774-776,  32  L.  Ed.  323,  8  Svp.  Ot.  1305,  HUNT  V.  BLAOKBUBK. 

Contlmuing  motion  for  reinstatemeiit  aifter  dlwmtiiiift]   "by  court  sua 
sponte  for  want  of  Jurladictioii. 

Approved  in  Fuller  v.  Montague,  59  Fed.  214,  8  C.  C.  A.  100,  juris- 
dictional facts  must  appear  in  record. 

127  XT.  8.  77&-776^  32  Ii.  Ed.  324,  8  8up.  Ot  1389,  MABCHAND  ▼.  UVAK- 
DAia 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  889. 

127  XT.  8.  776-777,  32  L.  Ed.  324,  8  8np.  Ot  1390^  WE8TEBN  ETO.  OOKST. 
00.  ▼.  McaiZJJS. 

Wliere  writ  does  not  operate  as  tnpenedeaa  motion  to  tliat  effect  ia 
not  necessary. 

Approved  in  Title  Guaranty  etc.  Co.  v.  United  States,  222  U.  S.  402, 
56  L.  Ed.  248,  32  Sup.  Ct.  168,  vacating  supersedeas  where  writ  was 
not  allowed  until  six  months  after  judgment;  Odbert  v.  Marquet,  175 
Fed.  47,  99  C.  C.  A.  60,  refusing  to  increase  bond  of  cross-appellant. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  847. 

127  XT.  8.  780,  32  L.  Ed.  450,  AMEBIOAN  BELL  TEL.  00.  v.  MISSOTJBL 

Miscellaneous.  Cited  in  State  v.  Citizens'  Telephone  Co.,  61  S.  C.  95, 
39  S.  E.  262,  to  point  was  principal  case  that  dismissed  by  Supreme 
Court  without  hearing  upon  authority  of  plaintiff  in  error. 

127  U.  8.  789,  32  L.  Ed.  327,  POWER  v.  BABEB. 

Miscellaneous.  Cited  in  Power  v.  Munger,  52  Fed.  706,  3  C.  C*  A. 
253,  in  stating  facts. 
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128  XT.  8.  1-26,  82  L.  Ed.  346,  9  Sap.  Ct  6,  KIDD  ▼.  PEAB80N'. 

Iowa  Btatate  prohibltliig  manuf  actare  and  sale  of  intoxicating  liqnon 
upheld  as  pcdloe  regnlation. 

Approved  in  Eberle  v.  Michigan,  232  U.  S.  706,  58  L.  Ed.  806,  34 
Sup.  Ct.  464,  npholding  Michigan  local  option  law  permitting  sale  of 
intoxicating  liquors  by  druggists  for  certain  purposes,  but  prohibiting 
its  sale  by  merchants;  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S.  201, 
57  L.  Ed.  187,  33  Sup.  Ct.  44,  State  may  prohibit  local  sales  of  malt 
liquors,  whether  intoxicants  or  not;  Davis  v.  Cleveland  etc.  Ry.  Co., 
217  U.  S.  179,  18  Ann.  Gas.  907,  27  L.  B.  A.  (K.  S.)  823,  54  L.  Ed.  720, 
30  Sup.  Ct.  463,  cars  owned  by  foreign  railroad,  temporarily  within 
State  in  course  of  interstate  transportation,  are  subject  to  attachment 
under  State  laws;  Iroquois  Transportation  Co.  v.  De  Laney  Forge  etc. 
Co.,  205  U.  S.  363,  51  L.  Ed.  841,  27  Sup.  Ct.  509,  enforcement  against 
vessel  engaged  in  interstate  commerce  of  lien  given  by  State  statute 
for  materials  furnished  for  her  construction  does  not  violate  interstate 
commerce  clause;  Austin  v.  Tennessee,  179  U.  S.  347,  45  L.  Ed.  227,  21 
Sup.  Ct.  133,  upholding  Tenn.  Act  of  1897,  c.  30,  prohibiting  importa- 
tion of  cigarettes;  Moyer  v.  Peabody,  148  Fed.  876,  military  officers 
arresting  one  whom  they  believe  to  be  engaged  in  insurrection  when 
Governor  has  declared  state  of  insurrection  to  exist  and  called  out 
militia  are  not  liable  for  error;  Southern  Express  Co.  v.  State,  188 
Ala.  478,  66  South.  123,  under  Webb-Kenyon  law,  interstate  carrier 
delivering  liquor  to  consignee  without  knowledge  of  intended  illegal  use 
does  not  violate  State  law;  Ghema  v.  State,  16  Ariz.  361,  Ann.  Gas. 
1916D,  94,  146  Pac.  501,  provision  of  statute  prohibiting  manufacture 
and  sale  of  intoxicating  liquor  within  State  is  valid,  though  provision 
prohibiting  its  introduction  into  State  is  invalid;  Ex  parte  Young,  154 
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Cal.  324,  22  L.  B.  A.  (N.  S.)  330,  97  Pac.  824,  county  ordinance  pro- 
hibiting business  of  selling  liquor  is  not  invalid  as  destroying  value  o£ 
established  business;  Grumbach  v.  Lelande,  154  Cal.  684,  98  Pac.  1061,. 
regulation  of  liquor  business  by  excluding  it  from  district  where  it  is 
then  in  operation  is  not  invalid  as  destroying  business  of  those  located 
in  such  district;  State  v.  Fountain,  6  Penne.  (Del.)  525,  69  Atl.  929, 
upholding  local  option  law  providing  for  vote  in  each  district  upon 
question  whether  sale  of  liquor  should  be  licensed  or  prohibited;  Moses 
V.  United  States,  16  App.  D.  C.  436,  50  L.  E.  A.  532,  upholding  act  of 
Congress  declaring  emission  of  dense  thick  black  or  gray  smoke,  or 
cinders,  from  smokestack  or  chimney  used  in  connection  with  stationary 
engine  within  District  of  Columbia  to  be  public  nuisance;  Cureton  v. 
State,  135  Ga.  663,  49  L.  B.  A.  (N.  S.)  182,  70  S.  E.  333,  upholding  act 
prohibiting  manufacture  of  alcohol  for  any  purpose;  McClanahan  v. 
Breeding,  172  Ind.  464,  88  N.  E.  697,  holding  voters  could  sign  con- 
tinuing power  of  attorney  authorizing  person  to  remonstrate  at  any  time 
against  applications ^^or  liquor  license;  Jordan  v.  Evansville,  163  Ind. 
518,  67  L.  R.  A.  618,  72  N.  E.  546,  upholding  statute  giving  city  power 
to  require  license  to  sell  liquor  within  four  miles  of  limits;  Adams 
Express  Co.  v.  State,  161  Ind.  346,  67  N.  E.  1039,  upholding  act  pro- 
hibiting unjust  discrimination  by  an  express  company  against  other  com- 
panies engaged  in  same  business;  United  States  v.  Cohn,  2  Ind.  Ter. 
492,  52  S.  W.  44,  upholding  prohibition  of  sale  of  malt  liquor  in  Indian 
Territory;  State  v.  United  States  Express  Co.,  164  Iowa,  137,  145  N.  W. 
460|  upholding  Webb-Kenyon  act,  prohibiting  transportation  of  intox- 
icating liquors  into  State  to  be  used  in  violation  of  State  laws;  State 
V.  Weiss,  84  Kan.  166,  36  L.  R.  A.  (N.  S.)  73,  113  Pac.  389,  upholding 
statute  making  it  unlawful  to  sell  intoxicating  liquors  for  any  purpose; 
City  of  New  Orleans  v.  Charonleau,  121  La.  893,  126  Am.  St.  Rep.  332, 
15  Ann.  Cas.  46,  18  L.  R.  A.  (N.  S.)  368,  46  South.  912,  upholding 
ordinance  authorizing  inspection  of  dairies  and  destruction  of  cows 
affected  with  tuberculosis  without  compensation  to  owner;  State  v. 
Frederickson,  101  Me.  46,  63  Atl.  539,  upholding  statute  declaring  enum- 
erated beverages,  including  cider,  to  be  intoxicating  when  kept  for  sale; 
State  V.  Potomac  Valley  Coal  Co.,  116  Md.  397,  m  Atl.  693,  act  pre- 
scribing penalty  against  corporation  engaged  in  mining  coal  or  fire-clay 
in  Garett  county  for  failure  to  pay  wages  semi-monthly  is  invalid  as 
discrimination  against  particular  classes  of  employers;  State  v.  Hyman, 
98  Md.  617,  64  L.  R.  A.  637,  57  Atl.  10,  upholding  act  regulating  sweating 
system;  People  v.  Eberle,  167  Mich.  486,  133  N.  W.  523,  local  option 
law  in  so  far  as  it  exempts  from  its  operation  sale  of  wine  or  cider 
made  from  home-grown  fruit,  is  invalid  as  discrimination  against  citizens' 
and  products  of  other  States;  State  v.  Parker  Distilling  Co.,  236  Mo. 
290,  301, 139  S.  W.  473,  477,  upholding  statute  imposing  license  on  manu- 
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factorers  of  and  dealers  in  intoxicating  liquors,  except  wines  and  spirits 
produced  from  grapes  or  fruits  grown  within  State ;  Ex  parte  McDonald, 
49  Mont:  464,  Ann.  Gas.  1916A,  1166,  L.  R.  A.  1915B,  988,  143'  Pac.  950, 
militia  called  out  by  Governor  to  put  down  insurrection  may  arrest 
rioters  and  hold  them  until  insurrection  is  put  down,  before  they  are 
turned  over  to  civil  authorities ;  Ex  parte  Crosby,  38  Nev.  392,  149  Pac. 
990,  upholding  statute  making  it  unlawful  to  catch  or  have  in  one's 
possession  in  one  day  more  than  ten  pounds  of  certain  kinds  of  fish; 
Ex  parte  Boyce,  27  Nev.  340,  65  L.  R.  A.  47,  75  Pac.  6,  upholding  act 
1903,  providing  eight-hour  work  day  in  mines  and  smelters;  Lehigh  etc. 
Coal  Co.  V.  Borough  of  Junction,  75  N.  J.  L.  926,  15  L.  R.  A.  (N.  S.) 
514,  68  Atl.  808,  interstate  transportation  by  owner  of  coal  not  sold,  but 
to  be  stored  and  held  indefinitely  for  future  market,  is  not  such  inter-  " 
state  commerce  as  to  exempt  coal  from  local  taxation ;  Rapp  v.  Yenable,' 
15  N.  M.  515,  110  Pac.  836,  upholding  statute  prohibiting  saloons  within 
five  miles  of  government  sanatorium,  military  reservations,  and  educa- 
tional institutions;  State  v.  Olson,  26  N.  D.  321,  144  N.  W.  668,  uphold- 
ing act  making  it  unlawful  to  import,  manufacture,  distribute  or  give 
away  snuff;  Sandys  v.  Williams,  46  Or.  340,  80  Pac.  647,  upholding 
ordinance  prohibiting  sale  of  liquor  in  private  rooms,  but  excepting 
hotels;  State  v.  Persica,  130  Tenn.  58,  168  S.  W.  1059,  upholding  act 
providing  for  enjoining  certain  nuisances,  such  as  selling  of  intoxicating 
liquors,  upon  proceedings  by  attorney  general,  or  by  citizens;  Motlow 
V.  State,  125  Tenn.  566,  581,  145  S.  W.  182,  186,  State  may  totally 
prohibit  manufacture  and  sale  of  intoxicating  liquors;  State  v.  J.  W. 
Kelly  &  Co.,  123  Tenn.  565,  133  S.  W.  1013,  quashing  indictment  for 
sale  of  liquor  within  four  miles  of  schoolhouse,  where  liquor  was  ordered 
from  without  State  and  sale  was  completed  by  delivery  to  common 
carrier;  Harrell  v.  Speed,  113  Tenn.  230,  106  Am.  St.  Rep.  814,  81 
S.  W.  841,  one  running  bar  on  interstate  boat  is  liable  for  local  license 
for  running  bar  while  in  port  of  this  State ;  Webster  v.  State,  110  Tenn. 
505,  82  S.  W.  182,  upholding  act  prohibiting  sale  of  liquor  within  four 
miles  of  schools;  Ferrimer  v.  Commonwealth,  112  Va.  902,  72  S.  E. 
700,  upholding  statute  imposing  license  on  sale  of  liquor,  although  liquor 
is  intended  for  shipment  without  State;  Gottstein  v.  Lister,  88  Wash. 
512, 153  Pac.  613,  upholding  initiative  measure  prohibiting  manufacture, 
keeping,  sale,  and  disposition  of  intoxicating  liquors,  except  in  certain 
cases,  approved  by  popular  vote;  State  v.  Woodward,  68  W.  Va.  68, 
75,  30  L.  R.  A.  (N.  S.)  1004,  69  S.  E.  387,  390,  upholding  act  prohibiting 
keeping  saloon  open  on  Sunday;  Giozza  v.  Tieman,  148  U.  S.  662,  37 
L.  Ed.  602,  13  Sup.  Ct.  724,  sustaining  Texas  liquor  license  law;  Lawton 
V.  Steele,  152  U.  S.  136,  38  L.  Ed.  388, 14  Sup.  Ct.  501,  New  York  statute 
prohibiting  certain  modes  of  taking  fish;  Holden  v.  Hardy,  169  U.  S. 
393,  42  L.  Ed,  791,  18  Sup.  Ct.  388,  sustaining  Utah  eight-hour  law; 
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Jacobs  Pharmacy  Co.  v.  Atlanta,  89  Fed.  247,  sustaining  ordinance  for- 
bidding sale  of  liquors  in  connection  with  drugs;  Michigan  Tel.  Co.  v.  " 
Charlotte,  93  Fed.  14,  ordinance  requiring  removal  of  telephone  lines 
to  another  street,  valid  exercise  of  police  power;  Keilkopf  v.  Denver, 
19  Colo.  328,  36  Pac.  536,  sustaining  ordinance  imposing  fine  for  ran- 
ning  saloon  without  license;  Trageser  v.  Gray,  73  Md.  256,  25  Am.  St. 
Rep.  591,  9  L.  R.  A.  784,  20  Atl.  906,  sustaining  restriction  of  sale  of 
liquors  to  temperate  citizens  of  good  moral  character;  Tredway  v.  Riley, 
32  Neb.  506,  507,  29  Aiil  St.  Rep.  455,  456,  49  N.  W.  272,  no  recovery 
for  sale  of  liquor  illegal  when  made;  Houston  v.  State,  98  Wis.  486, 
42  L.  R.  A.  48,  74  N.  W.  113,  law  authorizing  killing  infected  cattle 
is  valid;  State  v.  Saunders,  66  N.  H.  89,  18  L.  R.  A.  657,  25  Atl.  596, 
sustaining  statute  authorizing  injunction  against  liquor  nuisance,  on 
petition;  State  v.  Fraser,  1  ^jT.  D.  430,  48  N.  W.  345,  sustaining  North 
Dakota  prohibition  act  as  to  original  packages;  Ex  parte  Keeler,  45 
S.  C.  542,  55  Am.  St.  Rep.  789,  31  L.  R.  A.  679,  23  S.  E.  866,  sustaining 
dispensary  act  of  1894;  Austin  v.  State,  101  Tenn.  579,  70  Am.  St.  Rep. 
712,  48  S.  W.  310,  sustaining  statute  forbidding  sale  of  cigarettes;  dis- 
senting opinion  in  Leisy  v.  Hardin,  135  U.  S.  129,  34  L.  Ed.  189,  10 
Sup.  Ct.  691,  majority  holding  Iowa  statute  invalid,  because  sale  in 
original  packages  forbidden;  dissenting  opinion  in  Rhodes  v.  Iowa,  170 
U.  S.  427,  42  L.  Ed.  1096, 18  Sup.  Ct.  669,  majority  holding  Iowa  statute 
restricting  carriage  of  liquors,  invalid  as  to  shipment  to  point  out  of 
State;  McCullough  v.  Brown,  41  S.  C.  279,  23  L.  R.  A.  483,  19  S.  E. 
485,  majority  holding  State  dispensary  act  unconstitutional;  dissenting 
opinion  in  First  Nat.  Bank  v.  United  States,  206  Fed.  386,  46  L.  R.  A. 
(N.  S.)  1189,  124  C.  C.  A.  256,  majority  holding  that  collection  of  sight 
draft  for  purchase  price  of  liquor  transported  is  interstate  commerce, 
and  delivery  to  consignee  of  bill  of  lading  attached  to  draft,  enabling 
consignee  to  obtain  liquor,  did  not  subject  bank  to  fine  under  Penal 
Code  provision;  dissenting  opinion  in  Schlesinger  v.  Gilhooly,  189  N.  Y. 
29,  12  Aim.  Cafi.  1138,  81  N.  E.  629,  majority  upholding  act  of  Congress 
limiting  rate  of  interest  national  banks  may  charge  and  providing  for 
forfeiture  of  all  interest  for  usury. 

Distinguished  in  Crutcher  v.  Kentucky,  141  U.  S.  61,  35  L.  Ed.  658, 
11  Sup.  Ct.  855,  Kentucky  license  tax,  on  agents  of  foreign  corporations, 
invalid;  SchoUenberger  v.  Pennsylvania,  171  U.  S.  17,  43  L.  Ed.  55,  18 
Sup.  Ct.  763,  statute  invalid  as  to  sale  of  oleomargarine  as  such,  in 
original  packages;  Miller  Brewing  Co.  v.  De  France,  90  Iowa,  400,  57 
N.  W.  961,  allowing  recovery  for  liquor,  sold  in  Wisconsin,  to  be  resold, 
in  original  packages,  in  Iowa;  dissenting  opinion  in  Carleton  v.  Rugg, 
149  Mass.  561,  5  L.  R.  A.  198,  22  N.  E.  59,  majority  sustaining  statute 
conferring  equity  jurisdiction  to  enjoin  certain  nuisances  on  petition 
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of  voters;  State  v.  Whitcom,  122  Wis.  116,  99  N;  W.  470,  holding  void 
requiring  licenses  of  all  peddlers  except  certain  specified  classes. 

Constitutionality    of    State    regalations    of    interstate    commerce. 
Note,  27  Am.  St.  Eep.  552,  565,  568. 

Constitutionality  of  local  option  laws.    Note,  14  Ann.  Oas.  1002. 

Constitutional  right  to  prohibit  sale  of  intoxicants.    Note,  15  L.  B. 
A.  (N.  S.)  924,  934. 

Power  of  OongresB  In  respect  to  Interstate  commerce  Is  exclusive. 

Approved  in  United  States  v.  Chicago  etc.  Ry.  Co.,  197  Fed.  627, 
employees  of  railroad  engaged  in  hauling  freight  from  intermediate  point 
on  line  to  another  point,  where  it  is  taken  up  by  regular  trains  for 
interstate  shipment,  are  employed  in  interstate  commerce  within  Hours 
of  Service  Act;  Prarie  Oil  etc.  Co.  v.  Ehrhardt,  244  111.  639,  91  N.  E. 
682,  oil  pumped  through  pipe-line  from  one  State  to  another  is  subject 
of  interstate  commerce,  and  exempt  from  local  taxation;  Marconi  Wire- 
less Tel.  Co.  V.  Commonwealth,  218  Mass.  565,  Ann.  Oas.  19160,  214, 
106  N.  E.  313,  foreign  wireless  company  maintaining  stations  within 
State  for  receiving  and  transmission  of  messages  to  and  from  ships  on 
high  seas  and  foreign  countries,  but  not  transmitting  local  messages,  is 
engaged  wholly  in  interstate  commerce,  and  not  subject  to  excise  tax 
imposed  by  foreign  corporation  tax  law  of  1909;  Sedgwick  v.  State,  47 
Tex.  Cr.  628,  85  S.  W.  814,  intoxicating  liquor  shipped  from  one  State 
to  another  on  C.  0.  D.  contract  is  interstate  commerce,  and  cannot  be 
controlled  by  State  law;  Cutting  v.  Florida  etc.  Nav.  Co.,  46  Fed.  644, 
holding  shipment  of  fruit  to  forwarding  agent,  interstate  commerce; 
Ex  parte  Edgerton,  59  Fed.  117,  Wilson  act  did  not  authorize  State  to 
forbid  importation  of  liquors ;  United  States  v.  Boyer,  85  Fed.  433,  434, 
slaughter-house  inspection  acts  invalid,  as  not  within  commerce  power; 
State  V.  Harrub,  95  Ala.  188,  36  Am.  St.  Rep.  203,  15  L.  R.  A.  765,  10 
South.  755,  sustaining  act  restricting  shipment  of  03rsteri3  in  shell;  Dul- 
lard V.  Northern  Pac.  R.  R.  Co.,  10  Mont.  180,  11  L.  R.  A.  250,  25  Pac. 
122,  holding  Commerce  Act  of  February  4,  1887,  applicable  to  contracts 
made  before ;  State  v.  Aiken,  42  S.  C.  253,  26  L.  R.  A.  359,  20  S.  E.  233, 
sustaining  as  valid  the  State  Dispensary  Act  of  1893 ;  dissenting  opinion 
in  Leisy  v.  Hardin,  135  U.  S.  158,  34  L.  Ed.  149, 10  Sup.  Ct.  701,  majority 
holding  Iowa  prohibition  statute  invalid,  because  sale  in  original  pack- 
ages forbidden. 

Distinguished  in  Addyston  Pipe  etc.  Co.  v.  United  States,  175  U.  S. 
227,  44  L.  Ed.  142,  20  Sup.  Ct.  102  (affirming  85  Fed.  297,  298,  46 
L.  R.  A.  122,  29  C.  C.  A.  141),  restraining  maintaining  of  this  com- 
bination, as  to  interstate  and  foreign  commerce,  under  26  Stat.  209. 
XIV— 24 
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Iowa  statute  relating  to  Uquor  l8  dlsjunctlvet  manufacture  and  sale 
being  imdependoitly  forbidden. 

Approved  in  J.  W.  Kelly  &  Co.  v.  State,  123  Tenn.  543, 132  S.  W.  200, 
provision  of  act  prohibiting  sale  of  intoxicating  liquor  within  four  miles 
of  schoolhouse  includes  sales  in  wholesale  quantities  by  manufacturer 
to  wholesaler. 

Iowa  statute  permitting  manufacture  and  sale  of  intoxicating  liquors 
for  certain  purposes  does  not  permit  sales  outside  State. 

Approved  in  Ex  parte  Fritz,  86  Miss.  219,  109  Am.  St.  Rep.  703,  38 
South.  723,  statute  restricting  taking  fish  not  void  as  to  one  taking  them 
to  ship  to  another  State;  Motlow  v.  State,  125  Tenn.  589,  145  S.  W. 
188,  State  may  forbid  manufacture  of  intoxicating  liquor  for  sale  and 
exportation  to  other  States  or  countries;  Qeer  v.  Connecticut,  161  U.  S. 
532,  40  L.  Ed.  798,  16  Sup.  Ct.  605,  Connecticut  statute,  forbidding  kill- 
ing of  game  for  shipment  out  of  State,  valid;  dissenting  opinion  in  Leisy 
V.  Hardin,  135  U.  S.  157,  34  L.  Ed.  149,  10  Sup.  Ct.  701,  majority  holding 
statute  invalid  because  sale  in  original  packages  forbidden. 

Manufacture,  deflmed  and  its  relatioa  to  commerce  stated. 
Approved  in  United  States  v.  Shelley,  229  U.  S.  243,  67  L.  Ed.  1169, 
33  Sup.  Ct.  635,  reconversion  of  residuum  of  opium  remaining  after 
smoking  into  form  fit  for  resmoking  is  not  manufacture  of  opium  within 
internal  revenue  law;  Friday  v.  Hall  &  Koul  Co.,  216  U.  S.  454, 26  L.  R.  A. 
(N.  S.)  475,  54  L.  Ed.  565,  30  Sup.  Ct.  261,  corporation  engaged  chiefly 
in  making  arches,  walls,  bridges,  and  buildings  out  of  concrete  for  which 
business  it  buys  raw  materials  and  supplies,  labor,  machinery,  and  appli- 
ances, is  corporation  engaged  principally  in  manufacturing;  Central 
Trust  Co.  V.  George  Lueders  &  Co.,  221  Fed.  838,  137  C.  C.  A.  387 
(affirming  In  re  T.  Rheinstrom  &  Sons  Co.,  207  Fed.  137,  138),  bank- 
rupt company  producing  Maraschino  cherries  was  manufacturing  estab- 
lishment within  statute  giving  lien  to  employees  and  materialmen,  and' 
creditors  of  such  classes  were  entitled  to  priority ;  Riter-Conley  Mfg.  Co. 
V.  Aiken,  203  Fed.  703,  121  C.  C.  A.  655,  building  or  structure  forming 
part  of  building  is  patentable  as  manufacture;  Union  County  Nat.  Bank 
V.  Ozan  Lumber  Co.,  179  Fed.  715,  103  C.  C.  A.  584,  corporation  con- 
tracting to  make  and  deliver  patented  log  loader  was  not  merchant  or 
dealer  within  exceptions  of  statute  requiring  negotiable  notes  taken  by 
vendor  of  patented  article  to  be  on  printed  form,  where  its  principal 
business  was  manufacture  of  other  articles;  In  re  Toledo  Portland 
Cement  Co.,  156  Fed.  85,  corporation  incorporated  for  purpose  of  making 
and  selling  cement,  which  has  not  completed  its  buildings  nor  taken  any 
steps  in  process  of  manufacture,  is  not  subject  to  involuntary  proceed- 
ings in  bankruptcy  as  corporation  engaged  in  manufacturing;  Charleston 
etc.  Ry.  Co.  v.  Anchors,  10  Ga.  App.  325,  73  S.  E.  552,  Federal  Employ- 
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crs'  Liability  Act  does  not  apply  to  foreman  injured  in  laying  track 
used  in  inter^ate  comiperce;  Keystone  Watch  Case  Co.  v.  Common- 
wealth, 212  Mass.  52,  98  N.  E.  1064,  foreign  corporation  engaged  in 
manufacture  and  sale  of  watches,  maintaining  factory  within  State,  and 
whose  principal  business  within  State  was  manufacturing,  was  subject 
to  excise  tax  imposed  on  foreign  corporations;  People  v.  Eberle,  167 
Mich.  484, 133  N.  W.  522,  where  defendants  were  operating  brewery  and 
had  on  hand  quantity  of  beer  when  local  option  law  was  passed,  manu- 
facture of  new  beer  to  be  introduced  into  old  beer  to  prevent  it  from 
becoming  worthless  was  violation  of  law;  United  States  v.  Trans- 
Missouri  Freight  Assn.,  166  U.  S.  326,  41  L.  Ed.  1022,  17  Sup.  Ct.  553, 
agreement  of  freight  association  held  in  illegal  restraint  of  trade  and 
commerce,  under  26  Stat.  209 ;  Addyston  Pipe  etc.  Co.  v.  United  States, 
175  U.  S.  241,  44  L.  Ed.  147,  20  Sup.  Ct.  107  (aflfirming  86  Fed.  297,  298, 
46  L.  R.  A.  122,  29  C.  C.  A.  141),  holding  maintenance  of  this  combina- 
tion illegal  under  26  Stat.  209 ;  In  re  Barber,  39  Fed.  648,  act  to  exclude 
all  foreign  dressed  meats  from  local  markets  invalid;  In  re  Greene,  52 
Fed.  1X4,'  holding  whisky  trust  acts  not  punishable  under  26  Stat.  209 ; 
dissenting  opinion  in  Dueber  Watch  Case  etc.  Co.  v.  Howard  Watch  etc.  i 
Co.,  66  Fed.  650,  majority  holding  complaint  did  not  state  cause  of 
action  against  combination  of  manufacturers ;  United  States  v.  Addyston 
etc.  Steel  Co.,  78  Fed.  719,  720,  holding  this  combination  for  control 
of  manufacture  and  sale  not  within  prohibition  of  26  Stats.  209 ;  United 
States  V.  Hopkins,  82  Fed.  538,  Kansas  City  Live-Stock  Exchange,  held 
illegal,  under  26  Stat.  209 ;  United  States  v.  Boyer,  85  Fed.  433,  434,  435, 
slaughter-house  inspection  acts  held  invalid,  as  not  within  commerce 
power ;  State  v.  Harrub,  95  Ala.  187,*  86  Am.  St.  Rap.  202,  15  L.  R.  A. 
765,  10  South.  755,  statute  limiting  shipment  of  oysters  to  those  shelled; 
State  V.  Indiana  etc.  Min.  Co.,  120  Ind.  578,  6  L.  R.  A.  582,  22  N.  i;. 
779,  statute  forbidding  transportation  of  natural  gas  to  another  State, 
invalid;  Arnold  v.  Tanders,  56  Ohio  St.  419,  60  Am.  St.  Rep.  764,  47 
N.  £.  51,  act  requiring  license  to  sell  foreign  convict-made  goods  uncon- 
stitutional; dissenting  opinion  in  United  States  v.  Knight  Co.,  156  U.  S. 
22,  35,  89  L.  Ed.  882,  887,  15  Sup.  Ct.  257,  262,  majority  holding  sugar 
trust  could  not  be  suppressed  under  26  Stat.  209;  dissenting  opinion 
in  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  586,  12  L.  R.  A.  662,  28 
N.  E.  86,  majority  sustaining  act  forbidding  transportation  of  natural 
gas  under  higher  than  prescribed  pressure. 

Distinguished  in  Gibbs  v.  McNeeley,  118  Fed.  123,  60  L.  R.  A.  162, 
55  C.  C.  A.  70,  holding  association  of  shingle  manufacturers  within 
particular  State  formed  to  prevent  overproduction  and  establish  uniform 
prices,  which  by  its  action  closes  mills  of  members,  and  arbitrarily  raises 
prices,  is  combination  in  restraint  of  interstate  commerce  within  anti* 
trust  law  of  1890. 
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Iowa  statute  does  not  prohibit  exportation^  bnt  manufacture. 
Approved  in  Thames  etc.  Marine  Ins.  Co;  v.  United  States,  237  U.  S. 
25,  Ann.  Gaa.  1915D,  1087,  69  L.  £(L  823,  35  Sup.  Ct.  496,  stamp  tax 
imposed  under  War  Revenue  Act  upon  policies  insuring  cargoes  against 
marine  risks  during  voyage  from  State  port  to  foreign  port  is  invalid 
as  tax  upon  exportation ;  Swift  v.  United  States,  196  U.  S.  402,  49  L.  Ed. 
527,  25  Sup.  Ct.  276,  combination,  of  meat  dealers  to  monopolize  com- 
merce in  fresh  meats  among  States  violates  Anti-trust  Act  of  1890; 
Frogg  V.  Commonwealth,  163  Ky.  181,  L.  R.  A.  1915D,  330,  173  S.  W. 
385,  af&rming  conviction  of  one  making  sale  of  intoxicating  liquor  in 
local  option  territory  in  violation  of  State  statute,  thougb  liquor  was 
to  be  delivered  to  interstate  carrier  for  consignee  in  another  State; 
State  V.  Leary,  75  N.  H.  462,  44  L.  R.  A.  (N.  S.)  457,  76  Atl.  194,  fact 
that  purchaser  of  goods  intends  to  transport  goods  to  another  State 
does  not  make  prohibition  of  their  sale  by  State  violation  of  Federal 
law;  tnited  States  v.  Knight  Co.,  156  U.  S.  14^  16,  89  L.  Ed.  830,  15 
Sup.  Ct.  254,  255,  holding  sugar  trust  could  not  be  suppressed  under  26 
Stat.  209 ;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  157,  34  L.  Ed. 
149,  10  Sup.  Ct.  701,  majority  holding  statute  invalid  because  sale  in 
original  packages  forbidden;  Geer  v.  Connecticut,  161  U.  S.  532,  40 
L.  Ed.  798,  16  Sup.  Ct.  605,  statute  forbidding  killing  of  game  for  ship- 
ment from  State,  valid;  Stevens  v.  State,  89  Md.  674,  43  Atl.  931,  statute 
prohibiting  possession  of  game  brought  from  another  State,  valid. 

Power  of  OongresB  extends  only  to  commerce,  not  to  mannfactnre  and 
production. 

Approved  in  Diamond  Glue  Co.  v.  United  States  Glue  Co.,  187  U.  S. 
617,  47  L.  Ed.  333,  23  Sup.  Ct.  208,  holding  contract,  under  which  foreign 
corporation  was  to  superintend  factory  within  State  and  handle  its  out- 
put, not  relieved  from  operation  of  Wis.  Stats.  1898,  §§  1770b,  4978, 
prohibiting  foreign  corporations  from  doing  business  until  copy  of  char- 
ter filed  with  Secretary  of  State,  because  traffic  might  extend  beyond 
State ;  Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S.  245,  46  L.  Ed.  175,  22 
Sup.  Ct.  123,  upholding  Ohio  act  of  1887,  relating  to  manufacture  and 
sale  of  oleomargarine;  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  882, 
holding  void  Wisconsin  Laws  1905,  p.  37,  relating  to  inspection  and 
grading  of  grain  at  Superior;  Gibbs  v.  McNeeley,  102  Fed.  598,  holding 
association  of  shingle  manufacturers  within  particular  State  formed  to 
prevent  overproduction  and  establish  uniform  prices  not  illegal  com- 
bination in  restraint  of  interstate  commerce  within  anti-trust  law  of 
1890  (reversed  in  118  Fed.  123) ;  Slaughter  v.  Thacker  Coal  etc.  Co.,  55 
W.  Va.  647,  104  Am.  St.  R^.  1018,  65  L.  R.  A.  842,  47  S.  E.  249,  hold- 
ing void  contract  between  three  corporations  operating  same  vein  to 
organize  corporation  which  is  to  be  their  exclusive  sales  agent;  United 
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States  V.  Boyer,  85  Fed.  433,  434,  435,  slaaghter-hoase  inspection  acts 
not  within  commerce  power;  State  y.  Harrub,  95  Ala.  187,  36  Am.  St. 
Rep.  202,  15  L.  R.  A.  765,  10  Soath.  755,  statute  limiting  shipment  of 
oysters  to  those  shelled,  sustained;  dissenting  opinion  in  People  v.  War- 
den of  Prison,  157  N".  Y.  141,  43  L.  R.  A.  274,  51  N.  E.  1015,  majority 
holding  ^ct  to  prohibit  ticket  selling  by  scalpers,  invalid;  dissenting 
opinion  in  People  v.  Hawkins,  157  N.  Y.  22,  42  L.  R.  A.  499,  51  N".  E. 
263,  majority  holding  statute  requiring  convict-made  goods  to  be  labeled, 
invalid. 

State  has  uBdonbted  power  to  pioliibit  maauf acture  of  Intozlcatinff 
liquors  except  for  certain  purposes. 

Approved  in  Jew  Ho  v.  Williamson,  103  Fed.  20,  holding  void  San 
Francisco  bubonic  plague  quarantine,  where  it  was  enforced  against  all 
Chinese  within  quarantine  district  and  against  buildings  occupied  by 
them,  but  not  against  persons  of  other  races  or  their  residences  though 
within  limits  of  quarantine  district;  Danville  v.  Hatcher,  101  Va.  527, 
44  8.  E.  725,  upholding  ordinance  providing  for  closing  of  saloons  ^thin 
certain  hours  and  prohibiting  screens  or  obstructions  to  view  during 
closed  hours ;  Farmville  v.  Walker,  101  Va.  327,  43  S.  E.  560,  upholding 
Act  of  1901,  0.  113,  conferring  on  municipalities  right  to  establish  dis- 
pensary for  sale  of  liquors;  Jacobs'  Pharmacy  Co.  v.  Atlanta,  89  Fed. 
247,  sustaining  ordinance  forbidding  sale  of  liquors  in  connection  with 
drugs;  Keilkopf  v.  Denver,  19  Colo.  328,  35  Pac.  536,  sustaining  ordi- 
nance imposing  fine  for  running  saloon  without  license;  United  States 
V.  Cohn,  2  Ind.  Ter.  492,  52  S.  W.  44,  prohibition  of  sale  of  malt  liquor 
in  Indian  Territory  is  within  police  power  of  Congress;  Garrett  v. 
Mayor,  47  La.  Ann.  630,  17  South.  243,  sustaining  statute  conferring 
local  option  on  city ;  Trageser  v.  Gray,  73  Md.  255,  25  Am.  St.  Rep.  590, 
9  L.  R.  A.  784,  20  Atl.  906,  sustaining  statute  restricting  sale  of  liquor 
to  temperate  citizens  of  good  moral  character;  State  v.  Eraser,  1  N.  D. 
430,  48  N.  W.  .345,  sustaining  prohibition  act,  as  to  original  packages ; 
Ex  parte  Keeler,  45  S.  C.  542,  55  Am.  St.  Rep.  789,  23  S.  E.  866,  sus- 
taining dispensary  law  of  1894;  dissenting  opinion  in  Rhodes  v.  Iowa, 
170  U.  S.  427,  42  L.  Ed.  1096,  18  Sup.  Ct.  669,  majority  holding  statute 
restricting  earriage  of  liquors,  invalid  as  to  shipment  to  point  out  of 
State ;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  129,  84  L.  Ed. 
139,  10  Sup.  Ct.  691,  majority  holding  Iowa  statute  invalid,  because 
sale  in  original  package  forbidden. 

Distinguished  in  Leisy  v.  Hardin,  135  U.  S.  122,  34  L.  Ed.  187, 10  Sup. 
Ct.  688,  Iowa  prohibitory  statute  invalid,  as  forbidding  sale  in  original 
packages. 

State  law  problUting  manafactnre  does  not  infringe  commerce  power 
of  Congress. 
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Approved  in  International  Harvester  Co.  v.  Kentucky,  234  U.  S.  588, 
58.  L.  Ed.  1483,  34  Sup.  Ct.  944,  foreign  corporation  engaged  in  inter- 
state commerce  only  is  not  immune  from  service  of  process  under  laws 
of  State  in  which  it  is  carrying  on  business;  Simpson  v.  Shepard,  230 
U.  S.  411,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1546, 
33  Sup.  Ct.  729,  State  n\^y  establish  reasonable  intrastate  rates  for 
interstate  carriers,  in  absence  of  action  by  Congress,  although  rates  may 
disturb  relations  between  intrastate  and  interstate  rates  as  to  places 
within  zone  of  competition  crossed  by  State  boundary  line;  Field  v. 
Barber  Asphalt  Paving  Co.,  194  U.  S.  623,  48  L.  Ed.  1154,  24  Sup.  Ct. 
784,  upholding  specification  by  city  council  in  ordinance  for  street  im- 
provements that  Trinidad  Lake  asphalt  shall  be  material  used;  Lauston 
Monotype  Mach.  Co.  v.  Curtis,  224  Fed.  406,  140  C.  C.  A.  89,  upholding 
New  York  personal  property  law  as  applied  to  sale  of  property  to  be 
sent  from  Pennsylvania  to  New  York  indirectly  afiEecting  interstate  com- 
merce; In  re  Arkansas  Rate  Cases,  187  Fed.  301,  rates  established  by 
State  for  intrastate  carriage  of  freight  or  passengers,  indirectly  affect- 
ing interstate  commerce,  are  not  interference  with  interstate  commerce; 
Bigelow  V.  Calumet  &  Hecla  Min.  Co.,  167  Fed.  736,  94  C.  C.  A.  13,  pur- 
chase by  Michigan  mining  corporation  of  stock  of  similar  corporation, 
sufficient  to  secure  voting  control  did  not  directly  affect  interstate  or 
foreign  commerce,  and  was  not  violation  of  Anti-trust  Act  of  1890; 
United  States  v.  Delaware  &  H.  Co.,  164  Fed.  245,  commodities  clause 
Vof  Interstate  Commerce  Act,  making  it  unlawful  for  railroad  to  trans- 
port in  interstate  or  foreign  commerce  any  article  other  than  timber  and 
manufactured  products  thereof,  manufactured^  mined  or  produced  by  it; 
or  in  which  it  has  interest,  is  invalid ;  United  States  v.  Adair,  152  Fed. 
744,  upholding  act  of  Congress  of  1898,  regulating  relations  between 
interstate  carriers  and  employees,  and  penalizing  carrier  engaged  in 
interstate  commerce  for  discharging  employee  because  of  membership 
in  labor  organization;  Rosenbush  v.  Bemheimer,  211  Mass.  155,  Ann.' 
Cas.  1913A,  1317,  97  N.  E.  988,  upholding  statute  charging  railroad  as 
trustee  of  goods  delivered  to  it  as  carrier  for  interstate  shipment;  De 
Rochemont  v.  New  York  Cent.  etc.  R.  R.,  75  N.  H.  160,  139  Am.  St.  Rep. 
673,  29  L.  E.  A.  (N.  S.)  529,  71  Atl.  869,  upholding  statute  permitting 
attachment  of  freight-cars  when  not  in  actual  use;  Board  of  Health  v. 
Schwartz  Bros.  Co.,  84  N.  J.  L.  502,  87  Atl.  148,  statute  providing  for 
licensing  of  slaughter-houses  is  not  invalid  as  interfering  with  foreign 
commerce  where  meat  is  intended  only  for  export;  State  v.  Kofiner,  33 
R.  I.  235,  238,  Ann.  Oaa.  1913G,  1120,  80  Atl.  442,  upholding  statute  pro- 
hibiting persons  not  licensed  from  taking  lobsters  from  waters  of  State; 
.State  V.  Standard  Oil  Co.,  120  Tenn.  150, 110  S.  W.  581,  upholding  State 
anti-trust  statute  and  affirming  diecree  granting  perpetual  injunction 
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to  restrain  defendant,  having  entered  into  contracts  in  restraint  of  intra- 
state trade  in  coal-oil  in  violation  of  statute,  from  doing  business  within 
State;  Standard  Oil  Co.  v.  State,  117  Tenn.  645,  10  L.  R.  A.  (N.  S.) 
1015,  100  S.  W.  711,  upholding  anti-trust  statute  not  intended  to  apply 
to  interstate  commerce;  Stevens  v.  State,  89  Md.  674,  43  Atl.  931,  stat- 
ute prohibiting  possession  of  game  brought  from  another  State  valid; 
dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  157,  84  L.  Ed.  149,  10 
Sup.  Ct.  701,  majority  holding  statute  invalid,  because  sale  in  original 
packages  forbidden;  dissenting  opinion  in  People  v.  Hawkins,  157  N.  Y. 
22,  42  L.  R.  A.  499,  51  N.  E.  263,  majority  holding  statute  requiring  con- 
viet-made  goods  to  be  labeled,  invalid. 

Distinguished  in  United  States  v.  Trans-Missouri  Freight  Assn.,  166 
U.  S.  325,  41  L.  Ed.  1022,  17  Sup.  Ct.  553,  agreement  of  freight  associa- 
tion held  illegal  restraint  of  trade  and  commerce,  under  26  Stat.  209; 
dissenting  opinion  in  United  States  v.  Knight  Co.,  156  U.  S.  34,  39  L.  Ed. 
336,  15  Sup.  Ct.  262,  majority  holding  sugar  trust  could  not  be  sup- 
pressed under  26  Stat.  209. 

Statd'i  police  power  is  as  plenary  as  Its  taxing  power. 
Approved  in  Sligh  v.  Kirkwood,  237  U.  S.  60,  59  L.  Ed.  838,  35  Sup. 
Ct.  501,  upholding  Florida  law  making  delivery  for  shipment  in  inter- 
state commerce  of  citrus  fruits  immature  and  unfit  for  consumption 
criminal  offense;  State  of  New  York  v.  Hesterber^,  211  U.  S.  41,  58 
L.  Ed.  80,  29  Sup.  Ct.  10,  upholding  New  York  statute  under  which  pos- 
session of  game  within  State  during  closed  season  is  forbidden,  although 
game  may  have  been  lawfully  taken  in  foreign  countries  during  open 
season  there ;  Cox  v.  Texas,  202  U.  S.  451,  60  L.  Ed.  1101,  26  Sup.  Ct. 
671,  upholding  Tex.  Rev.  Civ.  Stats.  1895,  art.  50601,  exempting  pro- 
ducers of  domestic  wines,  while  wines  in  their  hands,  from  tax  imposed 
by  preceding  sections;  California  Reduction  Co.  v.  Sanitary  Reduction 
Works,  126  Fed.  35,  61  C.  C.  A.  91,  upholding  exclusive  jcontract  made 
by  San  Francisco  supervisors  for  removal,  collection  and  burning  of 
garbage  in  city  for  term  of  fifty  years;  Iowa  v.  Schlenker,  112  Iowa, 
650,  84  N.  W.  700,  upholding  Code,  §  4989,  imposing  fine  on  sale  of  adul- 
terated milk;  Miffert  v.  Medical  Board,  66  Kan.  720,  72  Pac.  250,  up- 
holding Laws  of  1901,  c.  254,  regulating  practice  of  medicine  and 
creating  board  of  medical  registration ;  Lawton  v.  Steele,  152  U.  S.^  136, 
88  L.  Ed.  388,  14  Sup.  Ct.  501,  New  York  statute  prohibiting  certain 
modes  of  taking  fish,  sustained;  Geer  v.  Connecticut,  161  U.  S.  534,  40 
L.  Ed.  799,  16  Sup.  Ct.  606,  Connecticut  statute,  forbidding  killing  of 
game  for  shipment  out  of  State,  valid ;  Western  Union  Tel.  Co.  v.  Mayor 
etc.  of  New  York,  38  Fed.  559,  sustaining  New  York  statute,  requiring 
electric  wires  to  be  put  underground;  Michigan  Tel.  Co.  v.  Charlotte, 
93  Fed.  14,  ordinance  requiring  removal  of  telephone  wires  to  another 
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street,  valid ;  State  v.  Lewis,  134  Ind.  253,  20  L.  R.  A.  56,  33  N.  E.  1026, 
statute  making'  it  criminal  to  have  fish-net  in  possession,  valid ;  State  v. 
Roby,  142  Ind.  192,  51  Am.  St.  Rap.  191,  33  L.  R.  A.  221,  41  N.  E.  l53, 
sustaining  statute  limiting  horse-racing  to  certain  seasons;  Rideout  r. 
Knox,  148  Mass.  374,  12  Am.  St.  Rap.  565,  2  L.  R.  A.  83,  19  N.  E.  393, 
sustaining  statute  regulating  height  of  fences;  Territory  v.  Guyott,  9 
Mont.  52,  22  Pac.  135,  holding  territory  might  prohibit  sale  of  liquor  to 
Indians;  Ex  parte  Keeler,  45  S.  C.  544,  55  Am.  St.  Rap.  790,  31  L.  R.  A. 
680,  23  S.  E.  867,  sustaining  Dispensary  Act  of  1894;  Austin  v.  State, 
101  Tenn.  579,  70  Am.  St.  Rep.  712,  48  S.  W.  310,  sustaining  statute 
forbidding  sale  of  cigarettes;  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn. 
442,  76  Am.  St.  R^.  682,  56  L.  R.  A.  316,  53  S.  W.  960,  statute  requir- 
ing corporations  to  redeem  store  orders,  etc.,  in  cash ;  Norfolk  etc.  R.  Co. 
v.  Commonwealth,  93  Va.  757,  57  Am.  St  Rep.  838,  34  L.  R.  A.  108,  24 
S.  E.  839,  sustaining  Sunday  law  as  to  empty  cars  used  in  interstate 
commerce;  Bittenhaus  v.  Johnston,  92  Wis.  598,  32  L.  R.  A.  383,  66 
N.  W.  807,  sustaining  statute  authorizing  destruction  of  certain  fish- 
nets; dissenting  opinion  in  Rochester  etc.  Water  Co.  v.  Rochester,  176 
N.  Y.  62,  68  N.  E.  124,  majority  upholding  right  of  water  company  to 
extend  its  mains  through  city  street;  dissenting  opinion  in  Ex  parte 
Blardone,  55  Tex.  Cr.  197,  21  L.  R.  A.  (N.  S.)  607,  116  S.  W.  200,  major- 
ity upholding  act  making  it  misdemeanor  to  sell  or  offer  for  sale  or  have 
in  possession  for  that  purpose  certain  wild  game  killed  within  State. 
Distinguished  in  Crutcher  v.  Kentucky,  141  U.  S.  61,  85  L.  Ed.  658, 
11  Sup.  Ct.  855,  license  tax,  on  agents  of  foreign  corporations,  invalid. 

Commerce  commenices  as  soon  as  oommodlty  moves  as  article  of  trade; 
commencement  of  traosportatioii  is  necessary. 

Approved  in  Cornell  v.  Coyne,  192  U.  S.  428,  48  L.  Ed.  508,  24  Sup. 
Ct.  385,  holding  fact  that  quantity  of  filled  cheese  was  manufactured 
expressly  for  export  does  not  exempt  it  from  tax  imposed  by  29  Stat. 
253;  United  States  Tobacco  Co.  v.  American  Tobacco  Co.,  163  Fed.  710, 
agreement  between  manufacturers  of  licorice  paste  used  in  manufacture 
of  tobacco  to  eliminate  competition,  and  to  apportion  interstate  trade 
and  commerce,  was  violation  of  Anti-trust  Act;  Ware  v.  Mobile  County, 
146  Ala.  170,  121  Am.  St.  Rap.  21,  14  L.  R.  A.  (N.  S.)  1081,  41  South. 
155,  holding  contracts  for  sale  of  cotton  were  not  interstate  conmierce, 
and  broker  making  them  was  chargeable  with  tax  on  persons  engaged 
in  buying  and  selling  futures  for  speculation;  Cutting  v.  Florida  etc. 
Nav.  Co.,  46  Fed.  644,  holding  shipment  of  fruit  to  forwarding  agent, 
interstate  commerce;  United  States  v.  E.  C.  Knight  Co.,  60  Fed.  310, 
holding  sugar  trust  did  not  violate  anti-trust  law  of  Congress;  United 
States  V.  Boyer,  85  Fed.  433,  434,  435,  slaughter-house  inspection  acts, 
1  Supp.  R.  S.  937,  and  2  Supp.  R.  S.  403,  held  invalid,  as  not  within 
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commerce  power;  State  v.  Indiana  etc.  Min.  Co.,  120  Ind.  578,  6  L.  R.  A. 
582,  22  N.  E.  779,  statute  forbidding  transportation  of  natural  gas  to 
another  State,  invalid;  State  v.  Harrub,  95  Ala.  188,  36  Am.  St.  Rep. 
203,  15  L.  R.  A.  765,  10  South.  755,  sustaining  act  restricting  shipment 
of  oysters  in  shell;  dissenting  opinion  in  Jamieson  v.  Indiana  etc.  Oil 
Co.,  128  Ind.  586,  12  L.  R.  A.  662,  28  N.  E.  86,  majority  sustaining  act 
forbidding  transportation  of  natural  gas,  under  certain  pressure. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  96. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A* 
644,  651,  660. 

Tax  on  manufacturing  corporations.    Note,  64  L.  R.  A.  84. 

128  U.  8.  26-39,  82  L.  Ed.  342,  9  Sup.  Ot  8,  UBATHEB  MANUFA0TUBEB8* 
BANK  ▼.  1SEBOHANT8'  BANK. 

Bank  paying  on  forged  dieck  does  so  at  its  own  loss. 

Approved  in  United  States  v.  Qridley,  186  Fed.  550,  holding  govern- 
ment may  cancel  patent  to. homestead  issued  on  forged  scrip;  Winslow 
V.  Everett  Nat.  Bank,  171  Mass.  535,  51  N.  E.  17,  permitting  drawer's 
assignee  to  recover  from  bank  amount  of  check  cashed  on  forged  indorse- 
ment. 

Distinguished  in  Shepard  etc.  Lumber  Co.  v.  Eldridge,  171  Mass.  533, 
68  Adl  St.  Rep.  468,  41  L.  R.  A.  624,  51  N.  E.  16,  under  facts,  payee 
estopped  to  hold  drawer  for  check  cashed  on  forged  indorsement. 

Rights  and  remedies  of  the  several  parties  *vhen  a  forged  check  has 
been  paid.    Note,  17  Am.  St  Rap.  898. 

Bank  paying  In  ignorance  of  forgery  may  recover  from  holder  who 
represented  it  germine. 

Approved  in  United  States  v.  National  Exchange  Bank,  214  U.  S.  315, 
317,  53  If.  Ed.  1011,  1012,  29  Sup.  Ct.  665,  United  States  may  recover 
from  bank  presenting  pension  checks  and  receiving  money  from  sub- 
treasury,  where  names  of  payees  have  been  forged ;  Russo-Chinese  Bank 
v.  National  Bank  of  Commerce,  187  Fed.  87, 109  C.  C.  A.  398,  complaint 
ailing  that  plaintiff  paid  money  to  defendant  under  mutual  mistake 
of  fact  states  cause  of  action  for  its  recovery;  Crocker  Woolworth  Bank 
V.  Nevada  Bank,  139  Cal.  584,  72  Pac.  463,  holding  plaintiff  bank  did 
not  aver  that  it  relied  on  representations  of  defendant  bank  as  to  its 
ownership  of  check,  finding  that  defendant  represented  itself  to  be  abso- 
lute owner  of  check,  and  that  plaintiff  had  no  notice  that  it  was  pre- 
sented by  defendant  otherwise  than  as  owner,  is  unwarranted;  Farmers' 
Nat.  Bank  v.  Farmers  &  Traders'  Bank,  159  Ky.  164,  L.  R.  A.  (N.  S.) 
1915 A,  77,  166  S.  W.  995,  bank  paying  check  upon  which  uame  of  prior 
indorser  is  forged  may  recover  from  party  to  whom  it  was  paid  or  from 


228  U.  S.  39-40  NOTES  ON  U.  S.  REPORTS.  378 

any  party  indorsing  subsequent  to  forgery;  Main  Street  Bank  v.  Plant- 
ers' Nat.  Bank,  116  Va.  139,  81  S.  E.  25,  where  debtor  pays  by  check,, 
fraudulently  obtained  from  creditor  and  paid  on  foiled  indorsement| 
debt  is  not  discharged. 

Bank's  rigbt  of  action  accraei*  and  statate  begins  to  nm,  upon  pay- 
ment. 

Approved  in  United  States  v.  National  Bank  of  Commerce,  205  Fed. 
436,  123  C.  C.  A.  501,  bank  paying  checks  with  forged  indorsements  has 
immediate  right  of  action  against  bank  through  which  it  received  checks ; 
Richardson  v.  Bales,  66  Ark.  453,  61  S.  W.  322,  holding  action  to  re- 
cover money  paid  under  mistake  of  fact  is  barred  in  three  years  from 
date  of  payment  if  there  was  no  fraudulent  concealment,  though  mis- 
take not  discovered  till  year  afterward ;  City  of  Guthrie  v.  Harvey  Lum- 
ber Co.,  9  Okl.  470,  60  Pac.  249,  demand  being  condition  precedent  to 
action  for  conversion,  limitation  runs  from  demand;  Merchants'  Nat. 
Bank  v.  Spates,  41  W.  Va.  33,  34,  56  Am.  St.  Bep.  832,  833,  23  S.  E.  683, 
684,  holding  facts  taking  case  out  of  statute  must  be  pleaded. 

Running  of  limitations  against  action  for  money  paid  by  mistake. 
Note,  11  L.  B.  A.  (N.  S.)  1196. 

When  limitations  begin  to  run  in  case  of  conversion,  etc.    Note,  16 
£.  E.  C.  215. 

128  U.  a  3»-40,  32  L.  Ed.  346,  9  Sup.  Ot  6,  WESTERN  T7NI0N  TEL.  OO.. 
▼.  PENNSTLVANIA. 

State  cajmot  tax  telegraph  meflaa^res  imleea  wholly  intrastate. 
Approved  in  United  States  v.  Minnesota,  223  U.  S.  343,  56  L.  Ed.  464, 
32  Sup.  Ct.  211,  State  tax  on  gross  receipts  of  nonresident  express  com- 
pany in  lieu  of  all  other  taxes,  although  including  earnings  from  inter- 
state shipments,  is  valid,  where  transportations  by  company  was  per- 
formed wholly  within  State;  Galveston  etc.  Ry.  Co.  v.  Texas,  210  U.  S. 
225,  52  L.  Ed.  1036,  28  Sup.  Ct.  638,  Texas  statute  imposing  tax  on  gross 
receipts  of  railroad  is  invalid,  where  part  of  gross  receipts  come  from 
interstate  commerce;  The  Katie,  40  Fed.  491,  7  L.  B.  A.  64,  act  extend- 
ing limited  liability  law  to  vessels  engaged  in  inland  navigation,  sus- 
tained; Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  705,  26  L.  R.  A. 
702,  58  N.  W.  419,  holding  city  might  impose  license  tax  on  tel^raph 
company. 

Imposition  by  States  of  burdens  on  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  R.  A.  162. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
669,  671,  672,  674. 
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;L28  U.  S  40-62,  32  L.  Ed.  354,  9  Sup.  Ot.  12,  XTinTED  STATES  ▼.  BlaACK. 

Supreme  and  Oircnlt  Oourte  can  imm»  mandamus  only  in  aid  of  juris- 
diction already  acquired. 

Approved  in  State  v.  Cunningham,  81  Wis.  503,  15  L.  R.  A.  574,  51 
N.  W.  736,  entertaining  proceedings  to  enjoin  Secretary  of  State  from 
publishing  election  notices. 

CourtB  cannot  conqpel  ezecuttve  officer  to  perform  act  whleh  is  dis- 
cretionary. 

Approved  in  Louisiana  v.  McAdoo,  234  U.  S.  634,  58  L.  Ed.  1509,  34 
Sup.  Ct.  938,  judgment  of  Secretary  of  Treasury  as  to  rate  of  duty  on 
importations  of  Cuban  sugar  under  tariff  acts  cannot  be  controlled  by 
injunction;  United  States  v.  Fisher,  223  U.  S.  692,  56  L.  Ed.  613,  32 
Sup.  Ct.  356,  rejection  by  Secretary  of  Interior  of  application  for  land 
under  Timber  and  Stone  Act  in  which  statements  as  to  character  of 
land  were  made  on  information  and  belief,  not  on  personal  observation 
is  not  controllable  by  mandamus ;  Bates  &  Guild  Co.  v.  Payne,  194  U.  S. 
109,  48  L.  Ed.  895,  24  Sup.  Ct.  595,  refusing  to  enjoin  postmaster-general 
from  refusing  to  admit  as  second-class  matter  monthly  musical  publi- 
cation, each  issue  of  which  treats  of  work  of  single  musician;  United 
States  ex  rel.  Riverside  Oil  Co.  v.  Hitchcock,  190  U.  S.  324,  47  L.  Ed. 
1078,  23  Sup.  Ct.  701,  holding  mandamus  does  not  lie  to  compel  Secre- 
tary of  Interior  to  vacate  decision  that  selection  of  land  in  lieu  of  land 
relinquished  in  forest  reservation  is  void;  Keim  v.  United  States,  177 
U.  S.  293,  44  If.  Ed.  776,  20  Sup.  Ct.  575,  holding  action  of  Secretary  of 
Interior  in  discharging  clerk  for  incompetency  not  reviewable  by  man- 
damus to  reinstate  clerk  or  by  compelling  payment  of  salary  as  though 
he  had  not  been  removed;  Branaman  v.  Harris,  189  Fed.  464,  denying 
injunction  to  restrain  enforcement  of  fraud  order  issued  by  postmaster- 
general;  Kimberlin  v.  Commission  to  Five  Civilized  Tribes,  104  Fed. 
656,  657,  658,  44  C.  C.  A.  109,  holding  mandamus  does  not  lie  to  correct 
errors  or  control  decisions  of  commission  of  five  civilized  tribes;  Bran- 
don V.  Williams,  157  Ala.  390,  47  South.  201,  where  proceeds  of  private 
sale  of  land  were  less  than  amount  of  officers'  fees  and  county  and 
school  taxes,  mandamus  will  not  lie  to  compel  auditor  to  draw  warrant 
for  amount  of  such  fees;  Dispatch  Pub.  Co.  v.  Davidson,  4  Alaska,  729, 
734,  denying  mandamus  to  compel  Secretary  of  Territory  to  apply 
license  fee  paid  by  corporation  on  taxes  of  1914,  instead  of  those  of 
1913;  United  States  v.  Fisher,  39  App.  D.  C.  9,  denying  mandamus  to 
compel  Secretary  of  Interior  to  grant  petition  for  entry  on  public  lands ; 
Garfield  v.  United  States,  30  App.  D.  C.  173,  granting  mandamus  to  com- 
pel Secretary  of  Interior  to  deliver  patent  for  allotment  of  land  where 
patent  had  been  issued  by  proper  authorities  and  right  to  land  had 
become  vested;  Payne  v.  United  States,  20  App.  D.  C.  600,  granting 
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mandamus  to  compel  postmaster-general  to  receive  and  transmit  certain 
publication  as  second-class  mail  matter;  United  States  v.  Hitchcock,  19 
App.  D.  C.  242,  decision  of  Commissioner  of  Pensions,  and  Secretary  of 
Interior  on  appeal,  of  question  whether -pension  attorney  is  entitled  to 
contract  for  fee  of  twenty-five  dollars  cannot  be  controlled  by  man- 
damus; United  States  v.  Hitchcock,  19  App.  D.  C.  344,  granting  man- 
damus to  compel  Secretary  of  Interior  to  approve  selection  of  tract  of 
land,  where  applicant  has  done  everything  required  by  statute;  United 
States  V,  Wight,  15  App.  D.  C.  469,  denying  mandamus  to  compel  com- 
missioners to  grant  permission  to  string  overhead  electric  wire  over  side- 
walk within  District  but  beyond  city  limits  to  connect  private  residence 
with  street  wire;  Roberts  v.  United  States,  13  App.  D.  C.  46,  granting 
mandamus  to  compel  treasurer  of  United  States  to  pay  additional  inter- 
est on  audit  certificates  as  provided  for  by  act  of  1894;  Lochren  v. 
United  States,  6  App.  D.  C.  505,  506,  denying  mandamus  to  compel  vaca- 
tion of  order  of  Commissioner  of  Pensions  reducing  pension;  Seymour 
V.  United  States,  2  App.  D.  C.  246,  mandamus  will  not  lie  to  compel 
Commissioner  of  Patents  to  register  trademark;  United  States  v. 
Lamont,  2  App.  D.  C.  546,  denying  mandamus  to  compel  Secretary  of 
War  to  execute  formal  agreement  for  public  work,  where  proposal  of 
bidder  filed  departed  from  specifications;  Dover  v.  Humphrey,  68  Kan. 
765,  75  Pac.  1039,  refusing  to  interfere  with  bond  appointing  officers 
under  statute  giving  preference  to  Civil  War  veterans;  State  v.  Ehret, 
135  La.  646,  165  South.  872,  under  act  of  1898,  Governor  is  authorized 
to  declare  village  to  be  incorporated,  and  where- village  was  so  incor- 
porated, action  would  not  lie  to  set  aside  incorporation  on  ground  that 
statutory  requirements  had  not  been  observed;  Board  of  Trustees  of 
Firemen's  Pension  Fund  v.  McCrory,  132  Ky.  92,  21  L.  R.  A.  (N.  S.) 
588,  116  S.  W.  327,  denying  mandamus  to  compel  board  of  firemen's 
pension  fund  to  put  applicant  on  roll  of  pensioners ;  Dunham  v.  Ardery, 
43  Okl.  635,  L.  B.  A.  1915B,  232,  143  Pac.  337,  denying  mandamus  to 
compel  clerk  to  attach  his  certificate  to  petition  for  removal  of  officer, 
where  clerk's  duty  of  examining  petition  was  quasi  judicial;  Norris  v. 
Cross,  25  Okl.  311, 105  Pac.  1009,  mandamus  will  lie  to  compel  Secretary 
of  State  to  file  referendum  petitions;  United  States  v.  Raum,  135  U.  S. 
204,  34  L.  Ed.  106,  10  Sup.  Ct.  821,  refusing  mandamus  to  compel  differ- 
ent construction  of  statute  by  pension  commissioner;  United  States  v. 
Lynch,  137  U.  S.  286,  34  L.  Ed.  702,  11  Sup.  Ct.  116,  refusing  to  com- 
pel auditor  to  allow  claim  against  United  States ;  United  States  v.  Win- 
dom,  137  U.  S.  643,  644,  34  L.  Ed.  814, 11  Sup.  Ct.  200,  refusing  to  com- 
pel payment  of  disputed  claim;  United  States  v.  Blaine,  139  U.  S.  319, 
35  L.  Ed.  188,  11  Sup.  Ct.  612,  refusing  writ  where  payment  of  awards 
was  left  to  President's  discretion;  Noble  v.  Union  River  Logging  R.  R. 
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Co.,  147  U.  S.  171,  37  L.  Ed.  126,  13  Sup.  Ct.  273,  enjoining  execution 
of  seeretaiy's  order  revoking  former  secretary's  approval  of  maps,  etc.; 
United  States  v.  Lamont,  155  U.  S.  308,  30  L.  Ed.  163,  15  Sup.  Ct.  98, 
refusing  to  compel  secretary  to  enter  into  contract  with  relator  who  had 
already  contracted  to  do  it  at  lower  price;  Enterprise  Sav.  Assn.  v. 
Zumstein,  67  Fed.  1007,  15  C.  C.  A.  153  (affirming  64  Fed.  840),  and 
Hoover  v.  McChesney,  81  Fed.  482,  both  refusing  to  control  postmaster- 
general  in  refusal  to  deliver  r^stered  letters  addressed  to  lottery; 
Dudley  v.  James,  83  Fed.  349,  refusing  to  enjoin  removal  of  deputy 
United  States  marshal ;  Ferry  &  Co.  v.  United  States,  85  Fed.  556,  557, 
29  C.  C.  A.  345,  refusing  to  compel  secretary  to  refund  certain  duties ; 
American  etc.  Ins.  Co.  v.  Fyler,  60  Conn.  459,  460,  25  Am.  St.  Rap.  339, 
22  Atl.  494,  refusing  to  compel  commissioner  to  admit  relator  to  do 
business  in  State;  State  ▼.  Board  of  Liquidation,  42  La.  Ann.  658,  7 
South.  710,  refusing  to  compel  board  to  take  action  on  State  bonds,  as 
to  whether  fundable ;  Attorney  General  v.  Taggart,  66  N.  H.  371,  25 
L.  R.  A.  617,  29  Atl.  1032,  issuing  mandamus  to  compel  president  of 
Senate  to  act  as  Governor,  during  vacancy;  State  v.  Cunningham,  81 
Wis.  504,  15  L.  B.  A.  574,  51  N.  W.  736,  entertaining  proceeding  to  en- 
join publication  of  election  notices  by  Secretary  of  State;  State  v.  Mayor 
etc.  of  Ahnapee,  99  Wis.  326,  74  N.  W.  784,  refusing  to  compel  council 
to  build  bridge;  dissenting  opinion  in  People  v.  Morton,  156  N.  Y.  153, 
41  L.  R.  A.  237,  50  N.  E.  797,  majority  refusing  to  mandamus  Governor, 
as  member  of  board  of  trustees ;  dissenting  opinion  in  State  v.  Siemens, 
68  Or.  13,  133  Pac.  1177,  majority  holding  mandamus  lies  to  compel 
county  treasurer  to  designate  bank,  having  proper  qualifications,  as 
county  depositary;  dissenting  opinion  in  Ehrlich  v.  Jennings,  78  S.  C. 
281,  125  Am.  St.  Rep.  795,  13  Aim.  Oa«.  1166,  58  S.  E.  926,  majority 
holding  mandamus  lies  to  compel  State  treasurer  to  .exchange  -certifi- 
cate of  stock  for  coupon  bond  as  authorized  by  provision  of  Laws  of 
1892 ;  Bockfinger  v.  Faster,  10  Okl.  502,  62  Pac.  803,  arguendo. 

Distinguished  in  Roberts  v.  United  States,  176  U.  S.  230,  44  L.  Ed. 
446,  20  Sup.  Ct.  379,  holding  mandamus  lies  to  compel  United  States 
treasurer  to  pay  interest  on  credit  certificates  pursuant  to  act  of  Con- 
gress of  August  13,  1894;  United  States  v.  Shipley,  197  Fed.  268,  116 
C.  C.  A.  627,  act  directing  Secretary  of  Treasury  to  refund  so  much  of 
legacy  tax  as  has  not  become  vested  prior  to  July  1,  1902,  does  not 
confer  on  secretary  exclusive  jurisdiction  to  determine  who  are  entitled 
to  benefits,  and  person,  upon  refusal  of  his  application,  may  maintain 
action  to  enforce  right  to  refund. 

Mandamus  against  Governor.    Note,  31  Am.  St.  Rep.  299. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St.  Rep.  874. 
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What  duties  the  performance  of  which  may  be  compelled  by  man- 
damns.    Note,  125  Am.  St.  Eep.  501. 

Mandamus  to  enforce  duty  imposed  by  permissive  words  in  statute. 
Note,  Ann.  Gas.  1915A,  450. 

Right  to  mandamus  against  a  public  officer.    Note,  16  E.  B.  0.  786. 

Right  of  action  against  public  officers.    Note,  1  £.  B.  C.  828. 

Mandamtia  UMmes  to  comp^  pension  odmmlSBioner  to  execute  dedsioii 
of  Secretary  of  Interior. 

Approved  in  Knight  v.  United  States  Land  Assn.,  142  U.  S.  182,  35 
L.  Ed.  981,  12  Sup.  Ct.  264,  holding  Secretary  of  Interior  has  super- 
visory control  of  Land  Department;  Clement  v.  Graham,  78  Vt.  319,  63 
Atl.  154,  granting  mandamus  to  compel  State  auditor  to  permit  inspec- 
tion of  vouchers. 

Distinguished  in  United  States  v.  Raum,  135  U.  S.  202,  204,  34  L.  Ed. 
106,  10  Sup.  Ct.  820,  821,  refusing  to  mandamus  conunissioner  where 
secretary  had  left  construction  of  statute  open. 

Mandamus  to  review  action  of  officer  or  board  in  pension  matters. 
Note,  8  Ann.  Oas.  961. 

128  V.  S.  53-91,  32  Ii.  Ed.  415,  9  Sop.  Ot  30,  BOBINSON  ▼.  FAIB. 

Probate  court  in  Oallf  omla  acquiree  Juxisdictiom  by  pobUshlng  notice 
to  minors  represented  by  attorney. 

Approved  in  State  v.  District  Court,  34  Mont.  230,  85  Pac.  1023, 
provision  of  section  2926  of  Code  of  Civil  Procedure  that  court  may 
appoint^  attorney  to  represent. minor  in  probate  proceedings,  gives  no 
authority  for  appearance  of  minor  by  guardian  ad  litem  in  opposition  to 
probate  of  will. 

Courts  of  prolMkte  in  Oalif  omla  liave  power  to  make  partition  as  ancil- 
lary to  distribution  of  estates. 

Approved  in  Holyoke  v.  Holyoke's  Estate,  110  Me.  472,  87  Atl.  43, 
judgment  of  Superior  Court  of  California,  having  probate  jurisdiction 
and  being  court  of  general  jurisdiction,  admitting  will  to  probate  is  con- 
clusive as  to  facts  necessary  to  establishment  of  will;  Caron  v.  Old 
Reliable  Gold  Min.  Co.,  12  N.  M.  222,  224,  226,  6  Ann.  Cas.  874,  78  Pac. 
65,  66,  67,  probate  courts  are  without  jurisdiction  to  determine  contested 
claims  of  title  to  property  as  between  estate  and  stranger. 

Partition  is  ancillary  to  distribution,  and  witbin  usual  Jurisdictiom  of 
probate  courts. 

Approved  in  State  v.  District  Court,  46  Mont.  496, 128  Pac.  915,  where 
partition  proceedings  have  been  begun,  decree  of  distribution  is  not  final, 
but  leaves  administration  pending  until  confirmation  of  report,  so  that 
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jndge  might  be  disqualified  by  filing  statutory  affidavit  after  order  of 
distribution. 

California  legislatnre  liad  power  to  invest  probate  ootirtB  with  power 
to  partition. 

Approved  in  Parkinson  v.  Parkinson,  139  Mich.  535,  102  N.  W.  1004, 
probate  decree  making  partition  among  devisees  and  deciding  that  one 
held  life  estate  in  her  allotment  is  conclusive;  Amy  v.  Amy,  12  Utah, 
306,  42  Pac.  1123,  holding  probate  court  was  court  of  record. 

Partition  in  connection  with  the  distribution  of  the  estates  of  de- 
cedents.   Note,  41  Am.  St.  Rep.  141. 

Judgment  in  partition  by  competent  court  will  be  presumed  correct. 
Approved  in  Smy the  v.  Henry,  41  Fed.  710,  as  to  judicial  sale ;  Cornell 
V.  Green,  43  Fed.  108,  presuming  service  of  process  as  shown  by  record. 

128  XT.  S.  91-90,  82  L.  Ed.  389,  9  Sup.  Ot  16,  KANE  T.  NOBTHESK  GENT. 
BY.  00. 

Trial  Judge  may  direct  verdict  for  defendant  where  plaintiff's  con- 
tributory negUgence  1b  conclusively  proved. 

Approved  in  Davidson  Steamship  Co.  v.  United  States,  205  U.  S.  192, 
51  L.  Ed.  766,  27  Sup.  Ct.  480,  captain  cannot,  as  matter  of  law,  be  said 
to  be  free  from  negligence  in  colliding  with  government  breakwater  in 
important  harbor,  where  he  had  means  of  ascertaining  conditions,  which 
knowledge  would  have  prevented  collision ;  Gold  Hunter  Mining  etc.  Co. 
V.  Johnson,  233  Fed.  858,  whether  miner  was  negligent  in  carrying  his 
drill  with  him  as  he  made  his  way  by  planks  from  one  level  of  mine  to 
other  was  for  jury ;  Inter-Island  Steam  Nav.  Co.  v.  Ward,  232  Fed.  814, 
foreman  in  charge  of  coal  conveyer,  having  reported  defective  cable  and 
being  assured  new  one  would  be  installed,  did  not  assume  risk,  as  matter 
of  law,  by  returning  to  work  on  following  work  day  nor  by  attempting 
to  replace  defective  cable;  Trowbridge  ▼.  Chandler,  222  Fed.  243,  137 
C.  C.  A.  657,  holding  court  erred  in  directing  verdict  for  defendant 
in  action  for  injuries  to  hotel  guest,  caused  by  falling  down  stair- 
way in  unlighted  hall;  Patterson  v.  Jacksonville  Traction  Co.,  213 
Fed.  292,  130  C.  C.  A.  13,  where  there  was  evidence  tending  to  show 
plaintiff  was  injured  in  collision  between  two  of  defendant's  cars, 
though  defendant's  evidence  that  she  was  not  injured  may  be  of  greater 
weight,  it  is  improper  to  direct  verdict  for  defendant ;  Sloan  v.  Hemdon, 
213  Fed.  781, 130  C.  C.  A.  340,  holding  directed  verdict  for  plaintiff  was 
erroneous,  in  trespass  to  try  title,  where  plaintiff  established  prima  facie 
case  as  remote  grantees  from  patentee,  though  defendant's  evidence  was 
sufficient  to  warrant  inference  that  patentee  had  transferred  his  scrip; 
New  York  etc.  R.  Co.  v.  Vizvari,  210  Fed.  127,  L.  R.  A.  19160,  9,  126 
C.  C.  A.  632,  where  plaintiff  was  directed  by  foreman  to  use  steel  chisel 
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or  go  home,  election  to  use  chisel  did  not  charge  him  with  assumption 
of  risk  of  injury  as  matter  of  law;  Mitchell  v.  Toledo,  St.  L.  &  W.  R.  Co., 
197  Fed.  534,  117  C.  C.  A.  24,  holding  it  was  railroad's  duty  to  protect 
men  working  on  cars  on  tracks  where  switching  was  being  done,  and  it 
could  not  be  said  as  matter  of  law  that  defendant  was  not  negligent, 
or  that  deceased  assumed  risk  of  danger  resulting  from  defendant's 
negligence;  Hart  v.  Northern  Pac.  Ry.  Co.,  196  Fed.  188,  116  C.  C.  A. 
12,  holding  pedestrian  killed  while  walking  along  railroad  track  was 
negligent  as  matter  of  law;  Toledo,  St.  L.  &  W.  R.  Co.  v.  Howe,  191 
Fed.  784,  786, 112  C.  C.  A.  262,  in  action  against  railroad  to  recover  for 
death  of  brakeman  killed  while  coupling  cars  on  switch  track,  case  was 
properly  submitted  to  jury;  Alaska  S.  S.  v.  CoUins,  127  Fed.  940,  62 
C.  C.  A.  569,  holding  in  action  for  injuries  to  plaintiff's  wharf,  which 
was  struck  by  defendant's  vessel,  question  whether  wharf  injured,  by 
reason  of  negligence  of  vessel's  operatives,  was  for  jury;  Southern  Pac. 
Co.  V.  Yeargin,  109  Fed.  442,  48  C.  C.  A.  497,  holding  question  of  con- 
tributory negligence  of  engineer  in  failing  to  correctly  interpret  mes- 
sage from  train-dispatcher  relating  to  colliding  train  was  for  jury; 
McGhee  v.  Campbell,  101  Fed.  940,  42  C.  C.  A.  94,  holding  question  of 
contributory  negligence  for  jury  where  foreman  of  section  gang  injured 
by  collision  between  train  and  hand-car  on  which  gang  was  going  to 
work  on  dark  morning;  Nelson  v.  New  Orleans  etc.  R.  R.  Co.,  100  Fed. 
738,  40  C.  C.  A.  673,  holding  question  of  contributory  negligence  for  jury 
where  hod-carrier  struck  by  train  while  carrying  water  across  track  to  new 
depot ;  Westine  v.  Atchison  etc.  Ry.  Co.,  84  Kan.  222, 114  Pac.  222,  ques- 
tion of  contributory  negligence  of  brakeman  in  failing  to  look  for  ap- 
proaching train,  while  attention  was  engaged  in  giving  signals  for  his  own 
train,  is  one  of  fact  for  jury;  Thompson  v.  Bartlett,  71  N.  H.  177,  98 
Am.  St.  Bep.  506,  51  Atl.  635,  holding  servant  not  chargeable  with  negli- 
gence, as  matter  of  law,  if  he  proceeds  with  work  for  which  he  was  em- 
ployed without  inspection  of  safety  of  place  or  appliances;  Coley  v.  North 
Carolina  R.  R.  Co.,  129  N.  C.  414,  40  S.  E.  198,  holding  whether  engineer 
is  guilty  of  contributory  negligence  in  using  drain-pipe  as  grab-iron 
in  trying  to  get  upon  engine  is  for  jury ;  Choctaw  etc.  Ry.  Co.  v.  Wilker, 
16  Okl.  389,  84  Pac.  1088  holding  railroad  liable  for  injuries  to  one 
crossing  tracks  where  railroad  had  negligently  constructed  road  which 
had  been  torn  up  in  construction  of  railroad ;  Neeley  v.  Southwestern  etc. 
Oil  Co.,  13  Okl.  362,  373,  64  L.  R.  A.  145,  75  Pac.  539,  542,  holding  ques- 
tion of  contributory  negligence  in  action  for  injuries  to  factory  employee 
for  jury ;  Danville  v.  Robinson,  99  Va.  459,  39  S.  E.  125,  holding  question 
of  plaintiff's  contributory  negligence  in  going  up  walkway  of  bridge, 
which  was  in  unsafe  condition,  was  for  jury ;  Grant  v.  Oregon  R.  ft  Nav. 
Co.,  54  Wash.  685,  25  L.  R.  A.  (N.  S.)  925,  103  Pac.  1129,  where  plain- 
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tiff's  attention  was  absorbed  by  frightened  team,  and  she  was  backed 
on  crossing  and  was  stmck  by  train,  she  was  not  guilty  of  contributory 
negligence  as  matter  of  law  in  not  stopping,  looking  and  listening  for 
train;  PoUak  v.  Brush  Electric  Assn.,  128  U.  S.  456,  32  L.  Ed.  478,  9 
Sup.  Ct.  122,  applying  rule  in  action  on  covenant;  Graham  v.  Pennsyl- 
vania R.  R.  Co.,  39  Fed.  598,  Tucker  v.  Baltimore  etc.  R.  R.  Co.,  59  Fed. 
969,  8  C.  C.  A.  416,  and  Christy  vi  Chesapeake  etc.  Ry.  Co.,  35  W.  Va. 
122,  12  S.  E.  1112,  damage  cases,  all  holding  facts  such  as  to  justify 
direction  for  verdict ;  dissenting  opinion  in  Huntt  v.  McNamee,  141  Fed. 
303,  72  C.  C.  A.  441,  majority  upholding  direction  of  verdict  for  defend- 
ant in  action  for  personal  injuries  where  negligence  of  independent  con- 
tractor caused  injury. 

Following  eases  approve  rule,  but  hold  evidence  such  as  to  go  to  jury : 
Texas  etc.  Ry.  Co.  v.  Cox,  145  U.  S.  606,  608,  36  L.  Ed.  833,  834,  12 
Sup.  Ct.  909,  Ross  V.  Texas  etc.  Ry.  Co.,  44  Fed.  44,  and  Amato  v.  North- 
ern Pac.  R.  Co.,  46  Fed.  563,  Joyce  v.  Charleston  Ice  etc.  Co.,  50  Fed. 
374,  New  Orleans  etc.  R.  R.  v.  Thomas,  60  Fed.  382,  9  C.  C.  A.  29,  Zop6 
V.  Postal  Tel.  etc.  Co.,  60  Fed.  991,  9  C.  C.  A.  308,  Union  Pac.  Ry.  Co. 
V.  Novak,  61  Fed.  584,  9  C.  C.  A.  629,  Alaska  etc.  Gold  Min.  Co.  v. 
Whelan,  64  Fed.  466,  12  C.  C.  A.  225,  Patton  v.  Southern  Ry.  Co.,  82 
Fed.  984,  27  C.  C.  A.  287,  Chicago  etc.  Ry.  Co.  v.  Snyder,  128  111.  658, 
21  N.  E.  521,  and  Cable  v.  Southern  Ry.  Co.,  122  N.  C.  898,  29  S.  E.  378, 
Pool  V.  Southern  Pac.  Co.,  7  Utah,  309,  26  Pac.  655,  all  actions  for 
damages;  Beatty  v.  Mutual  Reserve  Fund  Life  Assn.,  75  Fed.  68, 
21  C.  C.  A.  227,  and  Phoenix  Assur.  Co.  v.  Lucker,  77  Fed.  246,  23  C.  C.  A. 
139,  actions  on  insurance  policies. 

anployee  is  gulltgr  of  contributory  negllgmce  If  danger  Is  obvious 
and  avoldaUe. 

Approved  in  Rickerd  v.  Chicago  etc.  R.  Co.,  141  Fed.  908,  73  C.  C.  A. 
139,  fireman  killed  by  derailment  of  train  on  which  engine  run  backward 
at  unusual  speed  on  downgrade  at  curve  did  not  assume  risks;  Mason 
&  0.  R.  Co.  V.  Yockey,  103  Fed.  269,  43  C.  C.  A.  228,  holding  where 
water  escaped  from  locomotive  tank  owing  to  substitution  of  modem 
plug  for  safety-valve,  and  fell  on  iron  apron  connecting  engine  and 
tender,  where  it  froze,  creating  icy  covering  on  which  plaintiff  slipped, 
question  for  jury  whether,  on  discovering  defect,  it  was  plaintiff's  duty 
to  abandon  engine ;  Chicago  etc.  Ry.  Co.  v.  Price,  97  Fed.  431,  38  C.  C.  A. 
239,  holding  dangers  from  defective  track  must  have  been  so  obvious 
and  threatening  to  servant  engaged  in  operation  of  trains  that  reason- 
ably prudent  man  in  his  situation  would  have  avoided  them;  Indiana 
etc.  Oil  Co.  V.  O'Brien,  160  Ind.  276,  65  N.  E.  921,  holding,  in  action 
for  injuries  caused  by  giving  way  of  temporary  bridge  erected  by  pri- 
XIV— 25 
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vate  corporation  over  excavation  in  public  street,  where  relation  of 
master  and  servant  does  not  exist,  plaintiff  need  not  all^e  lack  of 
knowledge  of  defects;  Interstate  Coal  Co.  v.  Molner,  150  Ky.  325,  150 
S.  W.  374,  holding  mine  owner  not  liable  for  injury  to  employee  caused 
by  falling  slate,  where  employee  was  experienced  miner  and  knew  of 
defective  condition  of  toof ;  Louisville  &  Nashville  K  R.  Co.  v.  Vestal, 
105  Ky.  469,  49  S.  W.  206,  holding  where  brakeman  stepping  on  clinker 
lying  at  side  of  track  while  engaged  in  performance  of  his  duties,  ques- 
tion of  negligence  is  for  jury;  Hicks  v.  Naomi  Falls  Mfg.  Co.,  138  N.  C. 
327,  50  S.  E.  706,  denying  recovery  where  servant  injured  while  cleaning 
knives  of  machine;  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  368, 
64  L.  B.  A.  145,  75  Pac.  541,  holding  question  of  contributory  negligence 
in  action  for  injuries  to  factory  employee  for  jury;  Missouri  etc.  Ry.  Co. 
v.  Adams,  42  Tex.  Civ.  278,  114  S.  W.  465,  where  locomotive  fireman 
did  not  know  of  certain  danger  incident  to  operation  of  engine  until 
he  had  entered  upon  trip,  he  was  not  bound  to  abandon  post,  unless 
danger  was  so  apparent  as  to  make  his  presence  contributory  negligence ; 
Konold  V.  Rio  Grande  etc.  Ry.  Co.,  21  Utah,  399,  60  Pac.  1025,.  constru- 
ing instructions  as  to  assumption  of  risk  in  action  by  employee  for  in> 
juries  received  by  explosion  of  defective  boiler ;  Virginia  etc.  Wheel  Co. 
V.  Harris,  103  Va.  713,  49  S.  E.  993,  upholding  declaration  that  master 
informed  of  defects  in  appliance,  but  directed  servant  to  continue  work 
and  promised  to  repair  it ;  Delaware  etc.  R.  R.  Co.  v.  Converse,  139  U.  S- 
475,  36  L.  Ed.  216, 11  Sup.  Ct.  572,  approving  instructions  to  same  effect ; 
Union  Pac.  Ry.  Co.  v.  McDonald,  152  U.  S.  282,  38  L.  Ed.  443, 14  Sup.  Ct. 
626,  holding  infant  plaintiff  not  guilty  of  contributory  negligence;  Rill- 
ston  V.  Mather,  44  Fed.  746,  under  circumstances  question  as  to  plain- 
tiff's handling  fulminating  caps  for  jury;  Chicago  etc.  Ry.  Co.  v.  Davis, 
53  Fed.  63,  64,  3  C.  C.  A.  429,  holding  employee,  standing  on  track  in 
front  of  moving  car  guilty  of  contributory  negligence ;  Union  Pac.  Ry.  Co. 
V.  Jarvi,  53  Fed.  69,  3  C.  C.  A.  433,  plaintiff's  negligence  in  inspecting 
mine  roof,  question  for  jury;  Norman  v.  Wabash  R.  R.,  62  Fed.  729, 10 
C.  C.  A.  617,  plaintiff's  negligence  in  using  defective  floor,  question  for 
jury ;  Atchison  etc.  R.  R.  Co.  v.  Myers,  63  Fed.  798,  11  C.  C.  A.  439,  re- 
versing for  failure  to  give  instruction  similar  to  rule;  St.  Louis  etc.  Ry. 
Co.  V.  Higgins,  53  Ark.  467, 14  S.  W.  656,  charge  as  to  effect  of  emergency 
approved;  Baltimore  etc.  R.  R.  Co.  v.  Leathers,  12  Ind.  App.  550,  566, 
40  N.  E.  1096,  1101,  injury  by  defective  running-board,  circumstances 
for  jury ;  Ashland  etc.  Iron  Co.  v.  Wallace,  101  Ky.  639,  42  S.  W.  747, 
question  as  to  condition  of  mine  roof  for  jury;  Campbell  v.  Eveleth, 
83  Me.  55,  21  Atl.  786,  that  plaintiff  tried  to  clean  sawdust  spout  with* 
out  stopping  saw  not  negligence  as  matter  of  law;  Roux  v.  Blodgett 
etc.  Lumber  Co.,  85  Mich.  528,  24  Am.  St.  R^.  110,  13  L.  B.  A.  782,  48 
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N.  W.  1094,  question  for  jury  where  assurances  of  removal  of  danger; 
McAndrewB  v.  Montana  Union  Ry.  Co.,  16  Mont.  299,  39  Pac.  87,  risk 
assumed,  by  using  hand>car  known  to  be  defective ;  Cerrillos  Coal.  R.  Co. 
V.  Deserant,  9  N.  M.  58,  49  Pac.  809,  employee  held  to  assume  risk  of 
standing  gas  in  mine;  Richmond  etc.  R.  R.  Co.  v.  Rudd,  88  Va.  652,  14 
S.  E.  363,  question  for  jury,  where  brakeman  was  ordered  to  uncouple 
cars  in  way  not  allowed  by  rules;  Johnson  v.  Chesapeake  etc.  Ry.  Co., 
38  W.  Va.  211,  18  S.  E.  674,  holding  plaintiff's  negligence  in  going  be- 
tween moving  cars  to  uncouple  same;  Curtis  v.  Chicago  etc.  Ry.  Co.,  95 
Wis.  468,  70  N.  W.  667,  holding  to  go  between  moving  cars  to  uncouple 
them  not  negligence  per  se ;  dissenting  opinion  in  St.  Louis  Cordage  Co. 
V.  Miller,  126  Fed.  517,  63  L.  R.  A.  551,  61  C.  C.  A.  477,  majority  hold- 
ing where  girl  had  worked  at  machine  at  which  she  was  hurt  for  more 
than  six  months,  she  could  not  recover. 

Distinguished  in  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  498,  510, 
63  L.  R.  A.  551,  61  C.  C.  A.  477,  holding  where  girl  had  worked  at 
machine  at  which  she  was  hurt  for  more  than  six  months,  she  could  not 
recover;  Pressly  v.  Dover  Yam  Mills,  138  N.  C.  417,  51  S.  E.  72,  per- 
mitting recovery  by  nonexpert  employee  injured  while  engaged  in 
repairing  machine  by  sudden  starting  of  machine  due  to  absence  of  belt 
shifter. 

Contributory  negligence  in  entering  or  remaining  in  employment. 
Note,  49  L.  B.  A.  43,  48,  56. 

Fteiglit  brakemaa  Injtired  on  duty  htid  not  negligent  in  forgetting 
defect  In  car-stepe. 

Approved  in  Kilpatrick  v.  Grand  Trunk  Ry.  Co.,  74  Vt.  304,  93 
Am.  St.  Rep.  897,  898,  52  Atl.  536,  reaffirming  rule;  Regan  v.  Parker- 
Washington  Co.,  205  Fed.  705,  L.  R.  A.  1915F,  810,  123  C.  C.  A.  648,  in 
action  for  injury  to  employee  resulting  from  rock  falling  from  roof, 
it  was  error  to  exclude. evidence  offered  by  plaintiff  employed  as  mucker, 
but  working  temporarily  as  helper,  that  drillers  alone  were  charged  with 
duty  of  trimming  roof;  Louisville  &  N.  R.  Co.  v.  Wilson,  188  Fed.  420, 
110  C.  C.  A.  217,  conductor  on  freight  train  cannot  be  held  as  matter  of 
law  to  have  assumed  risk  from  defective  coupler,  where  it  was  duty  of 
railroad  to  keep  couplers  in  good  order,  and  defect  was  not  obvious; 
Winters  v.  Baltimore  &  0.  R.  Co.,  177  Fed.  53, 100  C.  C.  A.  462,  member 
of  floating  track  gang  on  railroad,  carried  by  work-train  to  place  of 
work,  was  not  fellow-servant  of  employee  charged  with  duty  of  keeping 
track  in  safe  condition,  and  was  not  precluded  from  recovering  for  in- 
jury resulting  from" defective  condition  of  track;  Dailey  v.  New  York, 
N.  H.  &  H.  R.  R.  Co.,  167  Fed.  605,  holding  evidence  was  sufficient  to 
justify  jury  in  finding  railroad  n^ligent,  in  action  for  injuries  to  hostler 
working  in  round  house,  where  injury  resulted  from  narrowness  of 
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doors ;  Pittsburgh  etc.  R.  Co.  v.  Lamphere,  137  Fed.  25,  69  C.  C.  A.  542, 
holding  brakeman  injured  by  striking  low  trestle  did  not  assume  risk; 
King  V.  Seaboard  Air  Line  Ry.  Co.,  1  Ga.  App.  96,  58  S.  E.  266,  holding 
servant  may  recover  from  injury  caused  by  known  danger  where,  owing 
to  exigencies  of  situation,  attention  was  engrossed  in  work  at  hand; 
Wheeler  v.  Chicago  etc.  R.  Co.,  287  111.  324, 108  N.  E.  338,  whether  loco- 
motive engineer  injured  by  defect  in  engine  assumed  risk  or  was  guilty 
of  contributory  negligence  was  question  for  jury;  Chicago  etc.  R.  Co. 
V.  Hamerick,  50  Ind.  App.  444,  96  N.  E.  656,  employer  allowing  rules 
to  be  habitually  violated  by  employees  may  not  rely  on  violation  of  rules 
as  contributory  negligence  to  preclude  recovery  for  death  of  employee; 
Chicago  etc.  R.  Co.  v.  Kiracofe,  48  Ind.  App.  410,  95  N.  E.  1118,  where 
railroad  brakeman,  acting  in  emergency,  under  orders  of  engineer  to 
flag  another  train,  went  on  pilot  of  engine  and  was  injured  by  collapse 
of  pilot;  whether  riding  on  pilot  was  contributory  negligence  was  for 
jury;  Brunson  v.  Southwestern  Development  Co.,  7  Ind.  Ter.  224,  104 
S.W.  598,  in  action  for  wrongful  death  of  coal  miner  caused  by  falling 
slate  in  room  tunneled  by  himself  and  inspected  by  foreman,  company 
was  not  liable ;  Pierson  v.  Chicago  etc.  Ry.  Co.,  127  Iowa,  24,  102  N.  W. 
153,  where  brakeman  injured  by  stepping  between  cars  to  uncouple  while 
engine  in  motion,  evidence  of  custom  in  doing  work  admissible  on  ques- 
tion of  negligence;  Lorenz  v.  Burlington,  C.  R.  &  N.  Ry.  Co.,  115  Iowa, 
380,  56  L.  R.  A.  752,  88  N.  W.  836,  holding  where  decedent  was  struck 
by  train  at  crossing  wliile  attempting  to  drive  back  cow  which  had 
escaped,  failure  to  look  and  listen  was  not  contributory  negligence  as 
matter  of  law;  Interstate  Coal  Co.  v.  Garrard,  163  Ky.  239,  173  S.  W. 
769,  holding  employer  was  liable  in  action  for  injuries  to  coal  miner 
by  falling  slate,  where  inexperienced  employee  did  not  appreciate  dan- 
ger; Harper  v.  Illinois  Cent.  R.  Co.,  131  Ky.  232,  115  S.  W.  200,  in 
action  for  injuries  to  employee,  employer  was  not  negligent  in  failing 
to  guard  machine  which  employee  was  not  required  to  touch ;  Underwood 
V.  Gulf  Refining  Co.,  128  La.  982,  55  South.  645,  man  employed  upon  oil 
derrick  does  not  assume  risk  of  employer's  negligence  in  failing  prop- 
erly to  inspect  chains  by  which  drill  is  driven ;  Reid  v.  Eastern  S.  S.  Co., 
112  Me.  43,  90  Atl.  614,  whether  steamship  fireman  endured  risk  of  in- 
jury caused  by  sea  water  flowing  into  fire-room,  because  of  exigencies 
of  situation,  is  for  jury;  Frye  v.  Bath  Gas  etc.  Co.,  94  Me.  24,  46  Atl. 
806,  holding  where  fireman  fell  in  hole  dug  by  defendant's  servants  and 
left  open  in  front  of  boiler,  question  of  defendant's  negligence  in  leav- 
ing hole  uncovered  is  for  jury;  Konig  v.  Nevada-Calif omia-Or.  Ry.  Co., 
36  Nev.  221,  135  Pac.  155,  in  employee's  action  for  injuries  caused  by 
dished  ripsaw,  question  whether  danger  was  so  imminent  that  prudent 
man  should  have  refused  to  continue  in  service  in  reliance  on  employer's 
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promise  to  repair,  was  for  jury;  Burch  v.  Southern  Pac.  Co.,  32  Nev. 
126,  Ann,  Oas.  1912B,  1166,  104  Pac.  237,  in  action  by  railroad  employee 
struck  by  switch-stand  while  boarding  car,  railroad  is  liable  where  em- 
ployee reported  defect  to  yard-master  and  train-master  and  relied  on 
their  promise  to  repair;  Rock  Island  Coal  Mining  Co.  v.  Davis,  44  Okl. 
422,  144  Pac.  604,  mine  owner  is  liable  for  injury  to  miner  caused  by 
falling  of  rocks  and  slate  due  to  defective  timbering;  Neeley  v.  South- 
western etc.  Oil.  Co.,  13  OM.  371,  64  L.  R.  A.  145,  75  Pac.  542,  holding 
question  of  contributory  negligence  in  action  for  injuries  to  factory  em- 
ployee for  jury;  Doyle  v.  Southern  Pac.  Co.,  56  Or.  517,  108  Pac.  209, 
whether  railroad  causing  injury  to  timekeeper  of  crew  by  running  enr 
gine  against  him  was  n^ligent  in  running  engine  at  excessive  speed 
and  in  failing  to  ring  bell  and  keep  proper  lookout  for  servants  on  track, 
was  for  jury;  Viohl  v.  North  Pac.  Lumber  Co.,  46  Or.  300,  80  Pac.  113, 
holding  servant  injured  by  exposed  cog-wheels  not  negligent  as  matter  of 
law;  Perrier  v.  Dunn  Worsted  Woolen  Mills,  29  R.  I.  399,  71  Atl.  797, 
where  cloth-pressing  machine  operator  was  ordered  by  foreman  to  hurry 
work  on  machine,  and  in  endeavoring  to  comply,  caught  foot  in  cloth 
and  was  injured  because  passageway  between  machines  had  become 
clogged,  he  was  not  negligent  as  matter  of  law;  Passage  v.  Stimson  Mill 
Co.,  52  Wash.  669, 101  Pac.  242,  in  action  for  injuries  to  fireman  on  tug- 
boat, fact  that  danger  is  known  does  not  preclude  recovery,  where  ser- 
vant, owing  to  necessary  haste,  forgets  danger ;  Rector  v.  Bryant  Lumber 
etc.  Co.,  41  Wash.  561,  84J?ac.  8,  whether  servant  injured  by  unguarded 
machinery  which  he  was  not  operating  but  of  which  he  knew  was  con- 
tributorily  negligent  i^as  for  jury ;  dissenting  opinion  in  Dashiell  v. 
Washington  Market  Co.,  10  App.  D.  C.  96,  majority  holding  owner  of 
building  not  liable  for  death  of  tenant's  employee  caused  by  defective 
elevator,  where  tenants  had  been  warned  not  to  use  elevator,  though 
it  was  not  shown  that  employee  knew  of  warning;  dissenting  opinion  in 
Dermid  v.  Southern  Ry.  Co.,  148  N.  C.  195,  61  S.  E.  663,  majority  hold- 
ing, in  action  for  wrongful  death  of  freight  conductor,  crushed  between 
bumpers  on  cars,  evidence  was  not  sufficient  to  warrant  finding  of  neg- 
ligence of  defendant  because  cars  had  bumpers  on  them. 
'  The  following  cases  approve  the  rule  and  hold  under  facts  question 
of  contributory  negligence  one  for  jury:  Jones  v.  East  Tennessee  etc. 
R.  R.  Co.,  J28  U.  S.  446,  32  L.  Ed.  480,  9  Sup.  Ct.  119,  when  negligence 
of  defendant  was  admitted ;  Dunlap  v.  Northeastern  R.  R.  Co.,  130  U.  S. 
652,  32  L.  Ed.  1059,  9  Sup.  Ct.  648,  action  by  employee  for  negligence 
of  other  employees;  Washington  etc.  R.  R.  Co.  v..  McDade,  135  U.  S. 
569,  84  L.  Ed.  241,  10  Sup.  Ct.  1049,  Telander  v.  Sunlin,  44  Fed.  568, 
Louisville  etc.  Ry.  Co.  v.  Hobbs,  3  Ind.  App.  448,  29  N.  E.  935,  Balti- 
more etc.  R.  R.  Co.  v.  Leathers,  12  Ind.  App.  550,  566,  40  N.  E.  1096, 
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1101,  and  Ashland  etc.  Iron  Ry.  Co.  v.  Wallace,  101  Ky.  640)  42  S.  W. 
747,  all  damage  cases;  Southern  Pac.  Co.  v.  Burke,  60  Fed.  709, '9 
C.  C.  A.  229,  60  Fed.  715,  9  C.  C.  A.  229,  injury  to  brakeman  by  defec- 
tive coupling;  Grand  Trunk  Ry.  Co.  v.  Tennant,  66  Fed.  924, 14  C.  C.  A. 
190,  injury  from  insufficient  car-steps;  Travelers'  Ins.  Co.  v.  Randolph, 
78  Fed.  760,  24  C.  C.  A.  305,  action  on  accident  policy;  Roux  v.  Blodgett 
etc.  Lumber  Co.,  85  Mich.  526,  24  Am.  St  Rep.  108,  13  L.  E.  A.  731,  48 
N.  W.  1094,  reviewing  authorities,  where  employee  was  assured  of  re- 
moval .of  danger;  Kansas  etc.  R.  R.  Co.  v.  Kier,  41  Kan.  666,  21  Pac. 
772,  brakeman  injured  by  pile  of  cinders  on  roadbed;  Wallace  v.  Cen- 
tral Vermont  R.  R.  Co.,  138  N.  Y.  306,  33  N.  E.  1070,  where  plaintiff 
was  injured  by  low  bridge;  Louisville  etc.  R.  R.  Co.  v.  Kenley,  92  Tenn. 
217,  21  S.  W.  328,  where  brakeman  fell  because  of  defective  foot-rest; 
Seley  v.  Southern  Pac.  Co.,  6  Utah,  325,  23  Pac.  753,  where  conductor 
was  killed  in  making  switch;  Pool  v.  Southern  Pac.  Co.,  7  Utah,  308, 
26  Pac.  655,  where  car-repairer  was  killed  through  negligence  of  switch- 
man and  engineer. 

Distinguished  in  Southern  Ry.  Co.  v.  Carr,  153  Fed.  110,  111,  82 
C.  C.  A.  240,  holding  brakeman  injured  by  projecting  eaves  assumed 
risk  as  danger  was  obvious;  Disanio  v.  New  England  etc.  Brick  Co.,  20 
R.  I.  455,  40  Atl.  8,  holding  complaint  showed  assumption  of  risk,  which 
was  obvious;  Williamson  v.  Newport  News  etc.  R.  Co.,  34  W.  Va.  665, 
26  Am.  St  Rep.  934, 12  L.  R.  A.  300,  12  S.  E.  827,  where  brakeman  was 
killed  by  bridge  of  which  he  was  warned  and  with  which  he  was 
familiar;  dissenting  opinion  in  Virginia  Portland  Cement  Co.  v.  Luck, 
103  Va.  452,  49  S.  E.  585,  majority  holding  question  of  servant's  n^li- 
gence  is  for  jury  where  he  saw  opening  in  floor  on  which  he  was  working. 

Forgetfulness  of  known  danger  as  negligence  of  servant.  Note, 
Aim.  Gas.  1913B,  1201. 

Contributory  negligence  in  failing  to  remember  dangerous  condi- 
tions.   Note,  41  L.  R.  A.  (N.  S.)  81. 

Servant's  assumption  of  risk  as  affected  by  master's  promise  to 
repair.    Note,  4  Ann.  Gas.  153,  154. 

Rights  of  one  continuing  work  on  master's  promise  to  remove  spe- 
cific cause  of  danger.    Note,  40  L.  R.  A.  787. 

Miscellaneous.  Cited  in  Chicago  etc.  R.  Co.  v.  Crotty,  141  Fed.  917, 
4  L.  R.  A.  (N.  S.)  832,  73  C.  C.  A.  147,  brakeman  participating  in  stak- 
ing of  car  in  absence  of  emergency  assumes  risk. 

128  U.  8.  96-102>  32  la.  Ed.  352,  9  Sup.  Ot  28,  NASHVILLE  BTO.  BT.  CO. 
▼.  AIiABAMA. 

xmtU  OoiigreM  acts,  State  may  toatbid  railroada  to  employ  color-blind 
persona 
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Approved  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  416,  L.  R.  A. 
1915E,  942,  58  L.  Ed.  1381,  34  Sup.  Ct.  790,  application  to  claim  against 
carrier  based  upon  loss  of  freight  shipped  in  interstate  commerce,  of 
provisions  of  Texas  laws  for  attorney's  fee,  is  not  direct  burden  on 
interstate  commerce;  Smith  v.  Texas,  233  U.  S.  636,  Aim.  Gas.  1915D, 
420,  L.  R.  A.  1915D,  677,  58  L.  Ed.  1132,  34  Sup.  Ct.  681,  upholding  Texas 
statute  making  it  misdemeanor  for  person  to  act  as  conductor  on  rail- 
way train  without  having  previously  served  for  two  years  as  freight 
conductor  or  brakeman;  Michigan  Central  R.  R.  Co.  v.  Vreeland,  227 
U.  S.  66,  Ann.  Oas.  19140,  176,  57  L.  Ed.  420,  33  Sup.  Ct.  192,  right  of 
action  created  by  Federal  Employers'  Liability  Act  in  behalf  of  injured 
interstate  railway  employee  is  extinguished  by  his  death,  and  it  cannot 
be  helped  out  by  State  legislation;  Mondou  v.  New  York  etc.  R.  R.  Co.^ 
223  U.  S.  47,  55,  38  L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  345,  348,  32  Sup.  Ct. 
169,  1  N.  C.  C.  A.  882,  888,  State  laws  were  superseded  by  Federal 
Employers'  Liability  Act  regulating  liability  of  interstate  railway  car- 
rier for  death  or  injury  of  employees  engaged  in  interstate  commerce; 
WiUiams  V.  Walsh,  222  U.  S.  424,  56  L.  Ed.  256,  32  Sup.  Ct.  137,  one 
not  appearing  to  have  imported  black  powder  from  outside  State  can- 
not raise  question  of  validity,  under  commerce  clause  of  Kansas  law 
making  it  unlawful  to  sell  or  deliver  black  powder  for  use  in  coal  mines 
except  in  original  sealed  pfickages  containing  twelve  and  one-half  pounds 
of  powder;  Northern  Pacific  Ry.  Co.  v.  Washington,  222  U.  S.  377,  56 
L.  Ed.  239,  32  Sup.  Ct.  160,  Federal  Hours  of  Service  Act  regulating 
hours  of  labor  of  interstate  railway  employees,  postponing  operation  for 
one  year,  precludes  State  from  making -or  enforcing  during  interim  local 
regulation  affecting  hours  of  such  employees;  Chicago  etc.  Ry.  Co.  v. 
Arkansas,  219  U.  S.  461,  55  L.  Ed.  294,  31  Sup.  Ct.  275,  Arkansas  laws 
prescribing  minimum  of  three  brakemen  for  freight  trains  of  more  than 
twenty-five  cars,  operated  in  State,  is  not  unlawful  interference  with 
interstate  commerce  when  applied  to  foreign  railroad  engaged  in  such 
commerce;  Missouri  Pac.  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.  S. 
622,  53  L.  Ed.  360,  29  Sup.  Ct.  214,  State  court  may  compel  carrier  to 
treat  all  shippers  alike  by  resuming  transfer  and  return  of  cars  loaded 
and  unloaded  between  line  of  connecting  carrier  and  flour-mill  and  ele- 
vator of  particular  shipper;  Cleveland  etc.  Ry.  Co.  v.  Illinois,  177  U.  S. 
517,  44  L.  Ed.  869,  20  Sup.  Ct.  723,  holding  Illinois  act  of  1874,  requir- 
ing all  regular  passenger  trains  to  stop  at  county  seats,  constitutes 
burden  on  interstate  commerce  in  so  far  as  it  relates  to  interstate  trains; 
United  States  v.  McCuUagh,  21  Fed.  295,  holding  Federal  migratory 
bird  law  void ;  StoU  v.  Pacific  Coast  S.  S.  Co.,  205  Fed.  177,  Washing- 
ton Workmen's  Compensation  Act  is  valid  and  extends  to  workmen  em- 
ployed in  interstate  commerce  by  water,  in  absence  of  congressional 
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I^slation  on  subject;  Louisville  &  N.  R.  Co.  v.  Hughes,  201  Fed.  736, 
737,  747,  760,  Ohio  act  for  inspection  and  equipment  of  locomotive  boil- 
ers was  superseded  by  Federal  law  as  applied  to  railroad  whose  engines 
operated  from  Kentucky  to  Cincinnati  terminal;  Delaware  L.  &  W.  R. 
Co.  V.  Troxell,  200  Fed.  45,  118  C.  C.  A.  272,  action  against  railroad  to 
recover  for  death  of  employee  occurring  after  passage  of  Federal  Em- 
ployers' Liability  Act,  where  facts  pleaded  brought  case  within  purview 
of  act,  was  governed  thereby,  although  recovery  was  erroneously  sought 
under  superseded  State  law;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184 
Fed.  771,  statutes  of  Minnesota  reducing  passenger  fares,  commodity 
and  merchandise  rates  within  State  to  distributing  points  directly  regu- 
late interstate  commerce  and  are  void ;  Melzner  v.  Northern  Pac.  Ry.  Co., 
46  Mont.  285,  127  Pac.  1003,  and  Dewberry  v.  Southern  Ry.  Co.,  175 
Fed.  308,  both  holding  Federal  Employers'  Liability  Act,  making  rail- 
roads engaged  in  interstate  commerce  liable  for  injuries  to  employees, 
supersedes  all  State  laws  relating  thereto;  Snead  v.  Central  of  Georgia 
Ry.  Co.,  151  Fed.  623,  and  Kelley  v.  Great  Northern  Ry.  Co.,  152  Fed. 
218,  220,  both  upholding  Federal  Employers'  Liability  Act;  United 
States  V.  Adair,  152  Fed.  744,  upholding  act  of  Congress  of  1898,  pen- 
alizing carrier  engaged  in  interstate  commerce  for  discharging  employee 
because  of  membership  in  labor  organization,  without  reference  to 
whether  he  was  engaged  in  interstate  or  intrastate  commerce;  Staley 
V.  Illinois  Central  R.  R.  Co.,  268  111.  361,  L.  R.  A.  1916A,  450,  109  N.  E. 
344,  holding  Workmen's  Compensation  Act  does  not  apply  to  railroad 
employee  injured  while  engaged  in  interstate  commerce;  Southern  Ry. 
Co.  V.  Railroad  Commission,  179  Ind.  32,  38,  100  N.  E.  340,  342,  State 
statute  requiring  railroad  locomotives  and  cars  to  be  equipped  with  grab- 
irons  or  handholds  and  imposing  penalty  for  violation  thereof  is  not  in 
conflict  with  Federal  Safety  Appliance  Act,  and  is  valid ;  Railroad  Com- 
mission V.  Grand  Trunk  etc.  R.  Co.,  179  Ind.  260,  100  N.  E.  854,  uphold- 
ing act  of  1911,  making  it  unlawful  to  operate  train  over  railroad  not 
equipped  with  automatic  block  system;  McGuire  v.  Chicago  etc.  R.  Co., 
131  Iowa,  369,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W.  912,  upholding  stat- 
ute making  every  corporation  operating  railroad  within  State  liable  for 
injuries  to  servant  by  negligence  of  fellow-servant,  regardless  of  con- 
tract of  insurance,  relief,  benefit  or  indemnity;  Cole  v.  Atchison  etc. 
Ry.  Co.,  92  Kan.  135,  139  Pac.  1178,  fact  that  railroad  employee  was 
permitted  to  recover  for  injury  under  State  statute,  when  he  had  alleged 
and  proven  cause  of  action  under  Federal  Employers'  Liability  Act,  was 
not  reversible  error  where  provisions  of  acts  did  not  differ  materially; 
Oneida  Farmers'  Shipping  Assn.  v.  St.  Joseph  etc.  Ry.  Co.,  90  Kan.  279, 
133  Pac.  889,  holding  statute  giving  cause  of  action  to  shipper  against 
interstate  carrier  for  penalty  for  delays  in  transportation  of  g^ain  in 
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carload  lots  between  points  within  State  did  not  burden  interstate  com- 
merce; Ex  parte  Gardner,  84  Kan.  271,  33  L.  R.  A.  (N.  S.)  95B,  113  Pac. 
1056,  act  providing  that  officers  and  men  of  national  guard,  when  in 
performance  of  military  duty,  shall  be  transported  on  railroads  of  State 
for  one  cent  per  mile,  is  invalid;  Commonwealth  v.  People's  Express 
Co.,  201  Mass.  578,  131  Am.  St  Bep.  416,  88  N.  E.  425,  statute  pro- 
viding that  no  person  or  corporation  not  conducting  general  express 
business,  except  railroad  or  street  railway  authorized  to  cany  freight 
or  express,  shall  receive  liquors  for  transportation  in  certain  classes  of 
cities,  is  valid  in  so  far  as  it  applies  to  intrastate  business;  Thompson 
V.  Wabash  Ry.  Co.,  262  Mo.  480,  171  S.  W.  367,  fireman  on  locomotive 
drawing  train  of  empty  cars  from  one  State  to  another  is  engaged  in 
interstate  commerce,  and  action  for  his  death  must  be  maintained  under 
Federal  Employers'  Liability  Act;  State  v.  Chicago  etc.  R.  Co.,  239 
Mo.  309,  143  S.  W.  820,  upholding  act  of  1907  requiring  running  of  at 
least  one  regular  passenger  train  each  way  every  day  over  all  railroad 
lines ;  State  v.  Missouri  Pac.  Ry.  Co.,  212  Mo.  681,  111  S.  W.  505,  laws 
regulating  hours  for  service  of  telegraph  operator  and  train-dispatchers, 
in  so  far  as  it  applies  to  interstate  traffic,  is  void ;  Rich  v.  St.  Louis  etc. 
R.  Co.,  166  Mo.  App.  389,  148  S.  W.  1014,  personal  representatives  and 
not  widow  must  sue  for  death  of  switchman  engaged  in  switching  in 
railroad  division  yards  in  State  car  loaded  with  freight  and  in  transit 
to  another  State;  State  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  587,  13 
Ann.  Gas.  144,  15  L.  E.  A.  (N.  S.)  134,  93  Pac.  946,  State  statute  of 
1907  regulating  time  railroad  may  require  employee  to  work  is  not  made 
ineffective  by  Federal  act  of  1907,  which  was  not  to  become  effective 
till  March,  1908;  Delaware  etc.  R.  Co.  v.  Board  of  Public  Utility 
Commrs.,  83  N.  J.  L.  216,  84  Atl.  704,  upholding  order  of  Public  Utility 
Commission  requiring  railroads  supplying  drinking  water  to  passengers 
to  supply  sanitary  drinking  cups;  New  York  Cent.  etc.  R.  R.  Co.  v. 
Williams,  199  N.  Y.  124,  139  Am.  St.  Rep.  850,  35  L.  R.  A.  (N.  S.)  549, 
92  N.  E.  410,  act  requiring  railroad  to  pay  employees  wages  semi- 
monthly in  cash,  relating  to  wages  of  employees  within  State  and  to 
those  whose  duties  take  them  into  another  State,  is  valid,  in  absence  of 
congressional  action;  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry. 
Co.,  160  N.  C.  229,  76  S.  E.  518,  holding  even  if  Congress  had  legislated 
on  right  of  carrier  to  exempt  itself  from  liability  for  negligence,  right 
of  action  for  damages  for  full  value  of  freight  injured,  notwithstand- 
ing valuation  clause  in  bill  of  lading,  could  be  enforced  in  State  courts, 
having  been  reserved  by  Federal  statute;  Garrison  v.  Southern  Ry.  Co., 
150  N.  C.  589,  64  S.  E.  584,  statute  imposing  penalty  for  carrier's  re- 
fusal to  receive  freight  for  shipment,  as  applied  to  shipment  between 
points  within  State,  is  valid,  though  indirectly  affecting  interstate  com- 
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merce;  Morris-Scarboro-MoflStt  Co.  v.  Southern  Express  Co.,  146  N.  C. 
173,  15  L.  R.  A.  (N.  S.)  983,  59  S.  E.  669,  statute  providing  penalty  for 
carrier's  failure  to  adjust  loss  in  shipment  of  goods  from  without  State 
within  ninety  days  after  claim  for  loss  is  filed  is  not  burden  on  inter- 
state commerce;  St.  Louis  etc.  R.  Co.  v.  State,  26  Okl.  69,  30  L.  R.  A. 
(N.  S.)  137,  107  Pac.  932,  order  of  State  corporation  commission  pro- 
viding for  ten  days'  free  storage  on  less  than  carload  shipments  destined 
to  consignees  living  more  than  five  miles  from  railroad  station,  in  so  far 
as  it  applies  to  interstate  commerce,  is  void;  Charles  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.  42,  58  S.  E.  930,  upholding  act  providing  penalty 
of  fifty  dollars  to  be  paid  to  consignee  of  carrier  doing  business  in  State 
for  failure  to  adjust  and  pay  within  certain  time  claim  of  loss  for 
freight  while  in  its  possession;  Southern  Ry.  Co.  v.  Howard,  1  Tenn. 
Civ.  609,  in  action  by  employee  against  railroad  for  personal  injuries 
received  while  engaged  in  interstate  traffic,  trial  judge  should  confine 
plaintiff  to  right  of  action  under  Federal  Employers'  Liability  Act;  State 
V.  Texas  etc.  R.  R.  Co.,  58  Tex.  Civ.  412,  124  S.  W.  985,  State  act  regu- 
lating hours  of  labor  of  telegraph  operators  applicable  to  employee 
whether  engaged  in  interstate  or  intrastate  commerce,  conflicts  with  act 
of  Congress  regulating  hours  of  interstate  operators,  and  is  void;  State 
V.  Northern  Pac.  Ry.  Co.,  53  Wash.  676, 17  Ann.  Oas.  1013,  102  Pac.  877, 
act  of  Congress  of  1907,  regulating  hours  of  employment  of  employees 
of  carriers  of  interstate  commerce  did  not  supersede  State  law  on  sub- 
ject until  March  4, 1908 ;  State  v.  Chicago  etc.  Ry.  Co.,  136  Wis.  412,  19 
L.  R.  A.  (N.  S.)  326,  117  N.  W.  688,  Law  of  1907,  prohibiting  corpo- 
ration operating  railroad  in  whole  or  in  part  within  State  from  permit- 
ting telegraph  operators,  including  train-dispatchers,  to  remain  on  duty 
for  more  than  eight  consecutive  hours,  cannot  be  enforced  as  to  inter- 
state employees;  Sells  v.  Atchison  etc.  Ry.  Co.,  266  Mo.  179,  181  S.  W. 
112,  in  action  by  wife  for  wrongful  death  of  husband,  who  was  track- 
walker for  defendant  railroad  on  track  used  for  interstate  commerce, 
judgment  for  wife  based  on  her  right  under  State  statute  must  be  re- 
versed, as  action  falls  within  Federal  Employers'  Liability  Act;  dis- 
senting opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  527, 
535,  52  L.  Ed.  321,  324,  28  Sup.  Ct.  141,  majority  holding  invalidity,  as 
applied  to  intrastate  commerce,  of  Employers'  Liability  Act  of  1906, 
invalidates  it  as  applied  to  interstate  commerce;  dissenting  opinion  in 
Hutton  V.  Webb,  124  N.  C.  753,  33  S.  E.  170,  majority  holding  void  levy 
of  assessment  on  logs  floated  on  navigable  ^ream. 

Following  cases  approve' rule  and  hold  constitutional  statutes:  Hen- 
nington  v.  Georgia,  163  U,  S.  316,  41  L.  Ed.  173,  16  Sup.  Ct.  1092,  for- 
bidding running  of  all  freight  trains  on  Sunday;  New  York  etc.  R.  R. 
Co.  V.  New  York,  165  U.  S.  631,  41  L.  Ed.  854,  17  Sup.  Ct.  419,  forbid- 
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ding  heating  of  passenger  cars  in  certain  manner;  Chicago  etc.  Ry.  Co. 
V.  Solan,  169  U.  S.  138,  42  L.  Ed.  692,  18  Sup.  Ct.  291,  forbidding  con- 
tracts relieving  railroad  from  carrier's  liability;  Richmond  etc.  R*  R. 
Co.  V.  Patterson  Tobacco  Co.,  169  U.  S.  316,  42  L.  Ed.  761,  18  Sup.  Ct. 
337,  making  railroad  liable  for  negligence  of  connecting  line,  on  through 
ticket ;  Missouri  etc.  Ry.  Co.  v.  Haber,  169  U.  S.  633,  42  L.  Ed.  885.  18 
Sup.  Ct.  496,  making  railroad  liable  for  bringing  diseased  cattle  into 
State ;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  298,  43  L.  Ed.  707,  19 
Sup.  Ct.  470,  requiring  interstate  trains  to  stop  at  certain  villages; 
Peirce  v.  Van  Dusen,  78  Fed.  699,  24  C.  C.  A.  280,  altering  liability  of 
railroad  to  employees;  Zigler  v.  Menges,  121  Ind.  103,  16  Am.  St.  Rep. 
360,  22  N.  E.  784,  providing  for  drainage  of  low  lands ;  Burrows  v.  Delta 
Transp.  Co.,  106  Mich.  596,  29  L.  R.  A.  473,  64  N.  W.  505,  requiring 
steam  vessels  to  use  fire-screens ;  Bagg  v.  Wilmington  etc.  R.  R.  Co,,  109 
N.  C.  281,  289,  26  Am.  St.  Bep.  571,  578,  14  L.  R.  A.  597,  599,  14  S.  E. 
80,  82,  requiring  freight  to  be  shipped  within  five  days  of  receipt ;  State 
V.  Heinemann,  80  Wis.  257,  27  Am.  St  Rep.  85,  49  N.  W.  818,  requiring 
pharmacy  keepers  to  employ  registered  pharmacist. 

Distinguished  in  Benedict  v.  Columbus  Construction  Co.,  49  N.  J.  Eq. 
39,  23  Atl.  490,  statute  prescribing  pressure  in  transportation  of  gas 
from  State,  held  unconstitutional. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  567. 

Validity  of  statute  prescribing  qualifications  for  railroad  employees. 
Note,  Ann.  Oas.  1915D,  423,  424. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gas.  7. 

State  regulation  of  relations  between  interstate  railroads  and  their 
employees.    Note,  15  L.  B.  A.  (N.  S.)  134. 

Oommerce  pow«r  l8  not  Infringed  by  State  law  requiring  examination 
of  railway  emptoyees'  eyesU^t. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Georgia,  234  U.  S.  292, 
58  L.  Ed.  1318,  34  Sup.  Ct.  829,  statute  of  Georgia  regulating  electric 
headlights  on  locomotives  is  not  invalid  as  applied  to  locomotives  regu- 
larly used  in  hauling  interstate  freight  trains  over  carrier's  main  line; 
Western  Union  Tel.  Co.  u.  Kansas,  216  U.  S.  26,  54  L.  Ed.  365,  30  Sup. 
Ct.  190,  exaction  from  foreign  telegraph  company  of  "charter  fee"  of 
given  per  cent  of  entire  capital  stock  as  condition  of  doijig  business 
within  State  is  invalid ;  Atlantic  Coast  Line  R.  R.  Co.  v.  Mazursky,  216 
U.  S.  133,  54  L.  Ed.  417,  30  Sup.  Ct.  378,  statute  penalizing  failure  of 
common  carrier  to  adjust  and  pay  claims  for  loss  or  damage  within 
specified  time  is  valid,  even  as  to  shipments  from  without  State,  where 
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State  courts  construe  statute  as  affecting  only  liability  of  carriers  doing 
business  in  State  for  property  lost  or  damaged  while  in  their  posses- 
sion; American  Linseed  Oil  Co.  v.  Crumbine,  207  Fed.  338,  126  C.  C.  A. 
82,  upholding  Kansas  statute  to  prevent  adulteration  of  turpentine,  lin- 
seed oil  or  flaxseed  oil,  and  requiring  such  articles,  when  adulterated^ 
to  be  so  labeled;  Kansas  City  etc.  Ry.  Co.  v.  Board  of  Railroad  Commrs., 
106  Fed.  357,  holding  State  cannot  regulate  railroad  charges  for  car- 
riage of  goods  between  points  in  State  where  course  of  transportation 
must  be  for  considerable  distance  through  another  State;  Arkansas  etc. 
Ry.  Co.  V.  German  Nat.  Bank,  77  Ark.  491,  92  S."W.  525,  upholding 
Kirby's  Dig.,  §§530,  531,  providing  for  transfer  of  bills  of  lading  by 
writing  and  that  no  goods  shall  be  delivered  except  on  surrender  of  bill ; 
Kentucky  Board  of  Pharmacy  v.  Cassidy,  115  Ky.  702,  74  S.  W.  733, 
upholding  pharmacy  law  of  1899,  and  holding  it  does  not  prevent  any- 
one from  selling  patent  medicines;  Hart  v.  State,  100  Md.  605,  60  Atl. 
459,  statute  relating  to  separate  coaches  for  whites  and  negroes  is  void 
as  to  interstate  passengers  but  valid  as  to  locals;  Lawson  v.  Halifax- 
Tonopah  Min.  Co.,  36  Nev.  603,  135  Pac.  615,  upholding  statute  invali- 
dating contracts  of  release  of  employer  from  liability  for  personal 
injuries  or  death;  State  v.  Thompson,  47  Or.  500,  84  Pac.  478,  uphold- 
ing act  requiring  railroads  to  provide  ticket  agents  with  certificates  of 
authority,  and  making  it  unlawful  to  sell  tickets  without  certificate; 
Smith  v.  State,  66  Tex.  Cr.  388,  146  S.  W.  903,  upholding  act  of  1909 
making  it  offense  for  person  to  act  as  conductor  on  railroad  train  in 
State  without  two  years'  previous  service  as  brakeman  or  conductor; 
Atlantic  etc.  Ry.  Co.  v.  Commonwealth,  102  Va.  616,  46  S.  E.  916,  up- 
holding corporation  commission's  rules  relating  to  charges  for  demur- 
rage and  storage;  State  v.  Northern  E;q)ress,  76  Wash.  644,  136  Pac. 
1163,  statute  levying  tax  on  gross  receipts  of  express  company  for  busi- 
ness done  within  State  during  preceding  year,  violates  commerce  clause. 
Rule  applied  in  following  cases,  sustaining  statute:  New  York  etc. 
R.  R.  Co.  V.  Bristol,  151  U.  S.  571,  38  L.  Ed.  274,  14  Sup.  Ct.  442,  re- 
quiring  railroad  to  remove  grade  crossings;  Louisville  etc.  Ry.  Co.  v. 
Baldwin,  85  Ala.  622,  7  L.  R.  A.  269,  5  South.  314,  construing  same  pro- 
vision of  statute  mentioned  in  rule;  Jamieson  v.  Indiana  etc.  Oil  Co., 
128  Ind.  580,  12  L.  R.  A.  660,  28  N.  E.  84,  limiting  pressure  used  in 
transporting  natural  gas ;  Crutcher  v.  Commonwealth,  89  Ky.  9, 12  S.  W. 
141,  requiring  foreign  corporation  to  take  out  license  to  do  business; 
Gulf  etc.  Ry.  Co.  v.  Eddins,  7  Tex.  Civ.  App.  126,  26  S.  W.  165,  pre- 
scribing minimum  time  for  stipulated  notice  of  loss ;  Western  Union  Tel. 
Co.  V.  Tyler,  90  Va.  301,  44  Am.  St.  Rep.  918,  18  S.  E.  281,  requiring 
prompt  delivery  of  telegrams,  and  imposing  peiialty ;  Norfolk  etc.  R.  Co. 
V.  Commonwealth,  93  Va.  757,  57  Am.  St.  Rep.  838,  84  Ii.  B.  A.  108, 
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24  S.  E.  839,  forbidding  Sunday  trains,  as  applied  to  empty  cars,  en 
route  to  coal  fields  out  of  State;  dissenting  opinion  in  Leisy  v.  Hardin, 
135  U.  S.  153,  84  L.  Ed.  148,  10  Sup.  Ct.  700,  majority  holding  prohibi- 
tion statute  invalid,  as  to  sales  in  original  packages;  dissenting  opinion 
in  Gunn  v.  White  Sewing  Mach.  Co.,  57  Ark.  48,  18  L.  R.  A.  211,  20 
S.  W.  596,  majority  holding  contract  with  foreign  corporation  valid, 
though  made  before  certificate,  etc.,  filed;  dissenting  opinion  in  Norfolk 
etc.  R.  R.  Co.  V.  Commonwealth,  88  Va.  Ill,  13  L.  R.  A.  113,  13  S.  E. 
345,  majority  holding  statute  forbidding  interstate  trains  to  run  on  Sun- 
day, void. 

Distinguished  in  Leisy  v.  Hardin,  135  U.  S.  121,  34  L.  Ed.  136,  10 
Sup.  Ct.  688,  prohibition  statute  invalid  as  to  sales  in  original  packages ; 
Missouri  etc.  Ry.  Co.  v.  Haber,  169  U.  S.  642,  42  L.  Ed.  888,  18  Sup.  Ct. 
499,  majority  upholding  statute  making  railroad  liable  to  injured  party 
for  bringing  diseased  cattle  into  State;  State  v.  Indiana  etc.  Min.  Co., 
120  Ind.  580,  6  L.  R.  A.  583,  22  N.  E.  779,  statute  forbidding  transporta- 
tion of  natural  gas  to  another  State  invalid ;  Benedict  v.  Columbus  Con- 
struction Co.,  49  N.  J.  Eq.  39,  23  Atl.  490,  statute  prescribing  pressure, 
in  transportation  of  gas  from  State,  unconstitutional. 

Beqnliimg  TaUroads  to  jMiy  fee  for  examination  of  employees  is  not 
undue  procees  of  law. 

Approved  in  Consolidated  Coal  Co.  v.  Illinois,  185  U.  S.  207,  46  L.  Ed. 
876.  22  Sup.  Ct.  617,  upholding  111.  Sess.  Laws  1897,  p.  269,  §  lie,  by 
which  eoal  mines  where  not  more  than  five  men  are  employed  are  exempt 
from  operation  of  act  providing  for  appointment  of  mining  inspectors 
whose  fees  are  paid  by  mine  owners;  Kentucky  Board  of  Pharmacy  v. 
Cassidy,  115  Ky.  704,  74  S.  W.  733,  upholding  Pharmacy  Act  of  1899, 
and  holding  it  does  not  prevent  anyone  from  selling  patent  medicines; 
Detroit  etc.  Ry.  Co.  v.  Commissioner,  127  Mich,  229,  86  N.  W.  846,  hold- 
ing under  Acts  of  1893,  No.  171,  §  5,  where  steam  railroad  extends  its 
line  across  existing  street-car  line,  railroad  commissioners  may  require 
street  railroad  to  pay  portion  of  expense  of  constructing  and  maintain- 
ing safety  appliances;  People  v.  Lochner,  177  N.  Y.  149,  69  N.  E.  374, 
upholding  Laws  1897,  p.  485,  c.  415,  restricting  hours  of  labor  in  bak- 
eries; Stine  V.  Lewis,  33  Okl.  620,  127  Pac.  401,  upholding  statute  au- 
thorizing inspector,  on  refusal  of  owner  or  caretaker,  to  dip  or  other- 
wise treat  cattle  believed  to  be  infected,  and  assess  expenses  to  owner; 
Charlotte  etc.  R.  R.  Co.  v.  Gibbes,  142  U.  S.  395,  35  L.  Ed.  1055.  12 
Sup.  Ct.  257,  sustaining  law  taxing  railroads  to  pay  railroad  commission- 
er's salary;  State  y.  Forcier,  65  N.  H.  42,  17  Atl.  577,  statute  requiring 
druggists  to  be  licensed,  and  pay  fee  for  same;  State  v.  Heinemann,  80 
Wis.  258,  27  Am.  St.  Rep.  86,  49  N.  W.  818,  statute  requiring  examina- 
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tion  and  license  of  pharmacists;  dissenting  opinion  in  Louisville  etc. 
Ry.  Co.  V.  Baldwin,  85  Ala.  624,  7  L.  B.  A.  269,  5  South.  315,  majority 
holding  provision  of  statute  as  to  payment  of  fee  unconstitutional. 

Disapproved  in  Louisville  etc.  Ry.  Co.  v.  Baldwin,  85  Ala.  628,  7 
L.  R.  A.  271,  5  South.  312,  holding  provision  as  to  payment  of  fees,  void. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  890. 

Evolution  and  diminution  of  Munn  v.  Illinois.  Note,  62  Am.  St. 
Rep.  291. 

Constitutionality  of  laws  charging  expense  of  police  regulations  on 
business  r^ulated.    Note,  16  L.  R.  A.  381. 

Power  to  provide  for  indictment  outside  of  county  or  district  where 
crime  committed.    Note,  7  L.  R.  A.  (N.  S.)  670. 

Workmen's  Compensation  Acts.    Note,  3  N.  0.  0.  A.  610. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
Workmen 's  Compensation  Acts,  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  Act  of  1906. 
Note,  10  N.  0.  0.  A.  22. 

128  U.  S.  102-128,  S2  L.  Ed.  869,  9  Sap.  Ot.  18,  UVXHTOSTON  OO.  v.  PORTS- 
MOUTH FIRST  NAT.  BANK. 

BUssouri  Oonsolidation  Act  applied  to  roads  not  constmcted  and  gave 
right  to  municipal  aid. 

Approved  in  Board  of  Commrs.  of  Henderson  County  v.  Travelers' 
Ins.  Co.,  128  Fed.  821,  63  C.  C.  A.  467,  holding  N.  C.  Const.  1868,  art.  II, 
§  14,  requiring  acts  creating  county  debts  to  be  passed  in  specified  man- 
ner, did  affect  validity  of  county  bonds  issued  thereafter  under  authority 
of  act  previously  passed  without  such  formalities;  Nelson  v.  Haywood 
Co.,  87  Tenn.  810,  4  L.  R.  A.  659,  11  S.  W.  892,  where  Consolidation  Act 
was  passed  after  election  notice  given. 

Distinguished  in  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  703, 
40  L.  Ed.  860,  16  Sup.  Ct.  724,  holding  consolidation  in  question  un- 
authorized; Scotland  Co,  vt  Hill,  132  U.  S.  112,  88  L.  Ed.  263, 10  Sup.  Ct. 
28,  generally,  in  view  of  Missouri  county  bond  litigation. 

County  bonds,  voted  in  aid  of  railroad,  may  issue  to  consolidated  com- 
pany, under  Miasouri  statute. 

Approved  in  Diggs  v.  Fidelity  etc.  Co.,  112  Md.  78,  20  Ann.  Oas.  1274, 
75  Atl.  524,  where  corporation  executed  mortgage  to  trustee  to  secure 
bonds  to  be  issued  on  after-acquired  property,  consolidated  corporation 
with  property  of  two  former  companies  could  not  execute  bonds  for 
newly  acquired  property  of  consolidated  corporation;  Colgate  v.  United 
States  Leather  Co.,  73  N.  J.  Eq.  81,  67  Atl.  661,  overruling  objections 
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to  consolidation  based  on  denial  of  application  of  Consolidation  Act  of 
1893,  and  right  of  United  States  Company  to  consolidate  at  all  under 
said  act,  against  objection  of  shareholder  purchasing  after  said  act; 
Denison  v.  Mayor  of  Columbia,  62  Fed.  777,  city  estopped  to  set  up  that 
consolidated  company  was  authorized  to  build  different  road. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Ajdl  St.  Bep. 
'  629,  631,  682. 

Right  of  corporations  to  consolidate.    Note,  62  L.  B.  A.  372,  379, 
383. 

County  Court  has  no  discretioii  but  to  Issue  bonda,  voted  puxsuant  to 
law,  in  aid  of  railway. 

Approved  in  Nelson  v.  Haywood  Co.,  87  Tenn.  804,  4  L.  B.  A.  658, 
11  S.  W.  890,  holding  no  actual  subscription  on  books  of  company  neces- 
sary ;  Cumberland  County  v.  Randolph,  89  Va.  619,  16  S.  E.  724,  holding 
county  authorized  to  issue  negotiable  bonds. 

<7ounty  cannot^  as  against  bona  fide  liolder,  urge  irregularity -of  bonds 
certified  by  County  Court. 

Approved  in  Nelson  v.  Haywood  Co.,  87  Tenn.  808,  4  L.  B.  A.  659, 
11  S.  W.  892,  county  estopped  in  such  case,  after  fifteen  years. 

Estoppel  of  public  corporation  to  deny  validity  of  bond?.    Note, 
L.  B.  A.  1915A,  962. 

128  U.  &  129-132,  32  L.  Ed.  368,  9  Sup.  Ot.  1,  ASHEB  ▼.  TEXAS. 
State  occupation  tax  on  dnunmen  is  void  as  commerce  regulation. 
Approved  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  22,  54  L.  Ed. 
868,  30  Sup.  Ct.  190,  exaction  from  foreign  telegraph  company  of  charter 
fee  of  given  per  cent  on  entire  capital  stock  as  condition  of  doing  local 
business  in  State  is  invalid ;  Norfolk  etc.  R.  Co.  v.  Sims,  191  U.  S.  450, 
48  L.  Ed.  258,  24  Sup.  Ct.  151,  holding  where  goods  made  in  one  State 
and  shipped  in  original  package  in. pursuance  of  order  to  person  in  an- 
other State,  to  be  there  delivered  on  payment  of  price,  seller  not  liable 
to  license  tax ;  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  162, 
.163,  47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company,  though 
engaged  in  interstate  commerce,  may  be  compelled  by  municipality  to 
pay  reasonable  license  fee  for  enforcement  of  local  supervision  of  its 
poles  and  wires;  Caldwell  v.  North  Carolina,  187  U.  S.  627,  47  L.  Ed. 
S39,  23  Sup.  Ct.  231,  holding  void  ordinance  requiring  license  fee  from 
agent  of  nonresident  portrait  company,  who  receives  from  such  com- 
pany pictures  and  frames  manufactured  by  it  to  fill  orders  previously 
obtained,  and  after  breaking  bulk  and  placing  picture  in  frame  delivers 
it  to  purchaser;  Stockard  v.  Morgan,  185  U.  S.  34,  46  L.  Ed.  793,  22 
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Sup.  Ct.  579,  holding  privilege  tax  imposed  by  Tennessee  act  upon  resi- 
dents of  the  State  as  merchandise  brokers,  whose  business  is  exclusively 
confined  to  soliciting  orders  from  jobbers  and  wholesale  dealers  within 
State  as  agents  for  nonresidents  for  goods  to  be  shipped  by  such  non- 
residents to  such  dealers,  is  void ;  Ex  parte  Martin,  180  Fed.  214,  lowan 
arrested  in  Oregon  for  violation  of  laws  licensing  peddlers,  claiming 
ordinance  was  in  violation  of  commerce  clause,  was  not  entitled  to 
habeas  corpus  issued  out  of  Federal  court  in  first  instance;  Arkansas 
Brokerage  Co.  v.  Dunn,  173  Fed.  901,  86  L.  R.  A.  (N.  S.)  464,  97  C.  C.  A. 
454,  organization  of  brokerage  company  by  mercantile  jobbers  in  same 
city  and  purchasing  of  merchandise  from  manufacturers  and  jobbers  in 
other  States  through  such  company  was  not  combination  in  restraint  of 
interstate  commerce;  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662, 
Federal  Employers'  Liability  Act  supersedes  State  statutes  regulating 
relations  of  railroad  employers  and  ei&ployees  engaged  in  interstate  com- 
merce; United  States  v.  American  Tobacco  Co.,  164  Fed.  714,  corpora- 
tion engaged  in  manufacture  and  sale  of  tobacco,  purchasing  materials 
in  different  States  and  foreign  countries,  and  shipping  them  into  other 
States  for  manufacture,  and  selling  products  by  agencies  and  salesmen 
throughout  United  States,  is  engaged  in  interstate  commerce;  Ex  Parte 
Hull,  153  Fed.  462,  State  statute  imposing  license  tax  on  persons  solicit- 
ing orders  for  enlargement  of  photographs  within  State,  exempting  per- 
sons having  permanent  place  of  business  within  State,  is  invalid; 
Ex  parte  Green,  114  Fed.  960,  holding  under  city  ordinance  imposing 
license  tax  on  itinerant  person  traveling  from  residence  to  residence 
soliciting  orders  for  or  selling  goods  directly  or  indirectly,  one  who  was 
agent  for  party  living  in  another  and  goods  sent  direct  from  other  State 
to  purchaser  not  liable  for  tax;  Lowry  v.  Tile  Mantel  &  Grate  Assn., 
106  Fed.  43,  holding  Tile,  Mantel  &  Grate  Association  of  California, 
which  united  all  acceptable  dealers  in  tiles,  etc.,  in  San  Francisco  and 
vicinity,  and  all  American  manufacturers  of  tiles,  etc.,  was  combination 
in  restraint  of  trade  and  commerce  in  violation  of  anti-trust  law  of  1890, 
§§  1,  2;  Crum  v.  Town  of  Prattville,  155  Ala.  157,  46  South.  750,  em- 
ployee of  foreign  grocery  company  delivering  goods  and  collecting  price 
of  goods  ordered  through  salesmen  was  engaged  in  interstate  commerce, 
and  not  subject  to  State  occupation  tax;  Smith  v.  Farr,  46  Colo.  370, 
104  Pac.  403,  act  requiring  itinerant  venders  selling  manufactured  goods 
within  State  to  take  out  license  violates  commerce  clause;  Wilcox  v. 
People,  46  Colo.  383,  104  Pac.  409,  agent  soliciting  orders  for  goods 
manufactured  and  then  situated  in  another  State  was  engaged  in  inter- 
state commerce  and  could  not  be  required  to  take  out  license;  Interna- 
tional Trust  Co.  V.  A.  Leschen  &  Sons  Rope  Co.,  41  Colo.  306, 14  Ann.  Gas. 
861,  92  Pac.  729,  corporation  of  one  State  may  send  agents  to  another 
to  solicit  orders  for  goods  without  taking  out  license ;  Lasley  v.  District  of 
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Columbia,  14  App.  D.  C.  412,  upholding  act  requiring  dealer  in  second- 
hand personal  property  to  pay  license  tax  before  engaging  in  business 
within  district;  Stane  v.  State,  117  Ga.  296, 43  S.  E.  742,  holding  traveling 
salesman  for  nonresident  principal,  making  executory  contract  for  sale  of 
goods,  who,  when  goods  shipped,  receives  them  in  bulk,  breaks  original 
pack^e  and  distributes  them  to  purchasers,  is  engaged  in  interstate 
commerce;  In  re  Kinyon,  9  Idaho,  647,  76  Pac.  269,  holding  void  act  of 
1901,  licensing  peddlers  and  solicitors  as  applied  to  solicitors  for  goods 
of  citizen  of  other  State;  Lehigh  Portland  Cement  Co.  v.  McLean,  245 
111.  329,  137  Am.  St.  Eep.  822,  92  N.  E.  249,  foreign  .corporation  manu- 
facturing cement  in  State  of  its  domicile  could  sell  it  in  State  through 
agents,  and  sue  in  State  courts  for  price  of  cement  sold  and  delivered, 
though  it  had  not  complied  with  statute  regulating  foreign  corporations ; 
State  V.  Hanaphy,  117  Iowa,  18,  90  N.  W.  602,  holding  where  traveling 
salesman,  whose  principal  was  in  another  State,  sent  liquor  order  sub- 
ject to  latter's  approval  and  liquor  sent  C.  0.  D.  to  buyer  by  principal, 
salesman  not  liable  to  prosecution  under  Code,  §  2382,  prohibiting  per- 
sons from  soliciting  orders  for  liquor;  City  of  Kinsley  v.  Dyerly,  79 
Kan.  10,  19  L.  R.  A.  (N.  S.)  405,  98  Pac.  231,  in  prosecution  for  viola- 
tion of  ordinance  imjwsing  license  tax  upon  solicitors  of  orders  for 
goods,  where  defendant  was  agent  of  merchant  in  another  State,  mere 
fact  that  same  agent  delivered  goods  did  not  prevent  transaction  from 
being  interstate  commerce;  State  v.  Western  Union  Tel.  Co.,  75  Klan. 
638,  90  Pac.  310,  for  failure  to  comply  with  law,  foreign  corporation 
engaged  in  interstate  commerce  and  transacting  business  for  Federal 
government  may  be  ousted  from  privil^e  of  engaging  in  nongovern- 
mental intrastate  business;  State  v.  Hickox,  64  Kan.  654,  68  Pac.  37, 
holding  void  State  law  placing  restrictions  on  taking  of  orders  by  non- 
resident salesman  for  liquors  to  be  purchased  in  and  imported  from  an- 
other State,  and  orders  are  subject  to  approval  of  principal ;  Martin  y. 
Commonwealth,  153  Ky.  787,  45  L.  R.  A.  (N.  S.)  957,  156  S.  W.  871, 
act  declaring  it  unlawful  to  purchase  and  procure  for  another  intoxicat- 
ing liquors,  either  as  agent  of  buyer  or  seller,  can  have  no  application 
to  interstate  commerce  transaction ;  Wrought  Iron  Range  Co.  v.  Campen, 
135  N.  C.  519,  47  S.  E.  663,  holding  void  act  of  1903,  licensing  stove  ped- 
dlers as  applied  to  sales  by  sample  of  goods  made  in  other  States  and 
delivered  in  original  package;  Spaulding  v.  McNary,  64  Or.  498,  130 
Pac.  393,  statute  imposing  license  tax  on  peddlers,  in  so  far  as  it  in- 
cluded agents  of  nonresidents  selling  goods  in  interstate  commerce,  was 
tax  on  such  commerce,  and  void ;  Flint  &  Walling  Mfg.  Co.  v.  McDonald, 
21  S.  D.  530, 180  Am,  St.  Rep.  785,  14  L.  R.  A.  (N.  S.)  673,  114  N.  W. 
6S6f  sale  of  water  tank  and  tower  by  foreign  corporation  to  person 
erecting  system  of  waterworks  in  State  was  within  commerce  clause, 
XIY— 26 
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and  valid,  notwithstanding  failure  to  file  articles  of  incorporation ;  Alber- 
type  Co.  V.  Gust  Feist  Co.,  102  Tex.  222,  114  S.  W.  792,  contract  of  New 
York  Company  to  fu-Tiish  Texas  company  specified  number  of  souvenir 
albums  and  not  to  sell  albums  in  city  in  which  defendant  was  located 
for  one  year,  related  to  interstate  commerce  and  was  not  subject  to 
Texas  anti-trust  law;  Gale  Mfg.  Co.  v.  Finkelstein,  22  Tex.  Civ.  242, 
64  S.  W.  619,  holding  in  action  by  foreign  corporation  for  price  of  goods 
sold,  petition  need  not  show  that  plaintiff  had  obtained  permit  to  do 
business  in  State  as  required  by  statute,  where  it  is  shown  that  trans- 
action was  mail  order  and  interstate  commerce;  Kirkpatrick  v.  State, 
42  Tex.  Cr.  461,  60  S.  W.  762,  holding  peddler  of  buggies  employed  by 
nonresident  manufacturer,  who  sells  on  order  or  for  cash  and  buggy 
is  shipped  directly  to  buyer  or  to  order  of  company  and  thus  delivered 
to  buyer  by  employee,  not  liable  for  occupation  tax;  French  v.  State, 
42  Tex.  Cr.  223,  58  S.  W.  1015,  holding  peddler  of  organs  for  nonresident 
principal  not  liable  for  occupation  tax  where  he  sells  as  agent  of  prin- 
cipal and  delivers  at  purchaser's  residence  directly  from  his  wagon  or 
as  soon  as  shipped  by  company,  he  receiving  payment  therefor,  though 
he  sold  organ  which  he  had  previously  left  at  residence  of  third  party; 
Turner  v.  State,  41  Tex.  Cr.  548,  65  S.  W.  835,  holding  nonresident  trav- 
eling salesman  soliciting  orders  for  wholesale  drug  house  in  another 
State,  and  selling  same  by  sample  and  delivering  and  collecting  for  same, 
not  subject  to  occupation  tax ;  Talbutt  v.  State,  39  Tex.  Cr.  65,  44  S.  W. 
1091,  holding  occupation  tax  on  sale  of  lightning  rods  manufactured  in 
another  State  and  sold  upon  orders  taken  by  traveling  agent  is  void; 
Adkins  v.  Richmond,  98  Va.  97,  34  S.  E.  969,  holding  resident,  soliciting 
orders  by  sample  solely  for  nonresident  owners,  who  forwards  such  orders 
and  receives  commission  for  sales,  is  engaged  in  interstate  commerce  and 
cannot  be  taxed  by  State  or  municipality ;  State  v.  Glasby,  50  Wash.  603, 
21  L.  B.  A.  (N.  S.)  797,  97  Pac.  736,  holding  invalid  ordinance  designat- 
ing as  peddlers  persons  taking  orders  within  city  for  groceries  for  firm 
in  another  State  and  imposing  penalty  for  taking  orders  without  license ; 
Underwood  Typewriter  Co.  v.  Piggott,  60  W.  Va.  640,  55  S.  E.  667, 
foreign  corporation  selling  and  delivering  merchandise  upon  orders  taken 
by  agents,  and  transacting  no  other  business  within  State,  is  not  required 
to  comply  with  statute  regulating  foreign  corporations  doing  business 
within  State,  and  may  maintain  action  for  enforcement  of  contracts; 
dissenting  opinion  in  Ficklen  v.  Shelby  County,  145  U.  S.  26,  27,  36 
L.  Ed.  608,  12  Sup.  Ct.  814,  majority  sustaining  license  tax  on  brokers, 
as  incidentally  affecting  commerce ;  dissenting  opinion  in  Adams  Express 
Co.  V.  Ohio,  165  U.  S.  235,  41  L.  Ed.  700,  17  Sup.  Ct.  314,  majority  sus- 
taining scheme  of  Nichols  law  for  taxing  foreign  express  etc.  companies ; 
dissenting  opinion  in  Commonwealth  v.  Huntley,  156  Mass.  248,  15 
L.  R.  A.  845,  30  N.  E.  1132,  majority  sustaining  statute  forbidding  man« 
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ufaoture  or  sale  of  imitation  butter;  dissenting  opinion  in  Crenshaw  v. 
State,  96  Ark.  475,  130  S.  W.  573,  majority  holding  traveling  salesmen 
and  delivorymen  taking  orders  for  ranges  manufactured  in  another  State,  * 
were  peddlers  within  statute  requiring  license;  dissenting  opinion  in 
In  re  Wilson,  8  Mackey  (D.  C),  366,  12  L.  E.  A.  624,  majority  holding 
peddler  selling  goods  from  house  to  house  and  making  deliveries  at  time 
of  sale  was  subject  to  license  tax ;  United  States  v.  Hopkins,  82  Fed.  538, 
Kansas  City  Live-stock  Exchange,  held  illegal  under  Anti-trust  Act; 
United  States  v.  Addyston  etc.  Steel  Co.^  85  Fed.  295,  29  C.  C.  A.  141, 
holding  this  combination  illegal  under  anti-trust  law ;  Miller  v.  Goodman, 
91  Tex.  44,  40  S.  W.  719,  holding  foreign  corporation  might  sue  for  goods 
sold  without  filing  articles,  etc.;  Gulf  etc.  Ry.  Co.  v.  Dwyer,  75  Tex.  580, 
16  Am.  St.  Rep.  928,  7  L.  R.  A.  479, 12  S.  W.  1002,  State  cannot  regulate 
interstate  freight  rates ;  Railroad  v.  Harris,  99  Tenn.  710,  43  S.  W.  121, 
Mercantile  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  51  Fed.  533,  and  Hofschulte 
V.  Doe,  78  Fed.  438,  arguendo. 

In  the  following  cases  the  rule  is  approved  and  ordinances  or  statutes 
held  to  be  unlawful  interference  with  interstate  commerce,  Stouten- 
burgh  V.  Hennick,  129  U.  S.  148,  82  L.  Ed.  689,  9  Sup.  Ct.  257,  license  r 
tax  on  trades  and  businesses,  as  to  persons  selling  by  sample  for  firms  out 
of  district;  McCall  v.  California,  136  U.  S.  110,  84  L.  Ed.  893, 10  Sup.  Ct. 
882,  license  tax  on  agent  of  foreign  railroad ;  Crutcher  v.  Kentucky,  141 
U.  S.  58,  85  L.  Ed.  652, 11  Sup.  Ct.  854,  license  tax  on  express  companies ; 
Brennan  v.  Titusville,  153  U.  S.  304,  88  L.  Ed.  724,  14  Sup.  Ct.  833, 
license  tax  on  manufacturers'  agents ;  In  re  Kimmel,  41  Fed.  777,  license 
tax  on  persons  soliciting  orders  from  house  to  house;  In  re  Houston, 
47  Fed.  541,  543, 14  L.  R.  A.  719,  720,  tax  on  agents  soliciting  by  sample ; 
In  re  Nichols,  48  Fed.  165,  166,  tax  on  soliciting  agents,  though  property 
was  stored  in  State ;  State  v.  Lagarde,  60  Fed.  191,  requiring  dealers  in 
fertilizers  to  file  statement  of  ingredients ;  Georgia  Packing  Co.  v.  Mayor 
etc.  of  Macon,  60  Fed.  780,  22  L.  R.  A.  778,  imposing  license  tax  on 
meat  dealers  who  do  not  raise  their  own  meat;  Ex  parte  Loeb,  72  Fed. 
659,  South  Carolina  dispensary  law  as  to  person  taking  orders  for  firm 
out  of  State ;  In  re  Tinsman,  95  Fed.  650,  license  tax  on  manufacturers' 
agent;  Wrought-Iron  Range  Co.  v.  Johnson,  84  Ga.  758,  8  L.  R.  A.  275, 
11  S.  E.  234,  license  tax  on  peddlers  as  to  one  selling  by  sample,  for 
foreign  principal;  McLaughlin  v.  South  Bend,  126  Ind.  472,  10  L.  R.  A. 
858,  26  N.  E.  185,  license  tax  on  peddlers,  as  to  one  soliciting  purchaser 
for  property  out  of  State;  Overton  v.  Vicksburg,  70  Miss.  560,  13  South. 
227,  license  tax  on  peddlers,  as  to  one  selling  by  sample,  later  delivering; 
State  V.  Bracco,  103  N.  C.  350,  9  S.  E.  404,  license  tax  on  nonresident 
drummers;  State  v.  Rankin,  11  S.  D.  149,  76  N.  W.  301,  license  tax  on 
solicitors  taking  measurements  and  orders  for  nonresident  tailors ;  State 
V.  Scott,  98  Tenn.  261,  86  L.  R.  A.  468,  39  S.  W.  2,  tax  on  persons  solicit- 
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ing  pictures  to  be  enlarged  out  of  State;  Woessner  v.  Cottam,  19  Tex. 
Civ.  App.  615, 47  S.  W.  680,  franchise  tax  on  foreign  corporations  supply- 
ing drummers '  and  mail  orders ;  Talbutt  v.  State,  39  Tex.  Crim.  App.  64, 
44  S.  W.  1091,  tax  on  lightning-rod  solicitor;  State  v.  Lichtenstein,  44 
W.  Va.  102,  28  S.  E.  754,  liquor  license  tax,  as  to  solicitors  for  dealers 
out  of  State;  Clements  v.  Town  of  Casper,  4  Wyo.  497,  35  Pac.  473, 
license  tax  on  nonresident  solicitor  by  sample. 

Distinguished  in  In  re  Wilson,  8  Mackey  (D.  C),  353,  355,  12  L.  R.  A. 
624,  peddler  selling  wares  from  house  to  house  and  delivering  them  at 
time  of  sale  is  subject  to  license  tax;  Racine  Iron  Co.  ▼.  McCommons, 
111  Ga.  540,  36  S.  E.  867,  holding  State  may  impose  license  tax  on  trav- 
eling salesmen  for  principals  residing  in  other  States,  making  executory 
contracts  for  sale  of  goods,  who,  when  goods  shipped,  receive  them  in 
bulk,  break  x>ackage  and  distribute  them  to  purchasers;  American  Steel 
etc.  Co.  V.  Speed,  110  Tenn.  546,  100  Ajdl  St.  Rep.  814,  75  S.  W.  1042, 
upholding  ad  valorem  tax  on  goods  shipped  into  State  and  held  on  stor- 
age to  await  favorable  market;  Saulsbury  v.  State,  43  Tex.  Cr.  93,  96 
Am.  St.  Rep.  837,  63  S.  W.  569,  upholding  statute  requiring  peddlers  to 
take  out  license  as  to  peddlers  of  goods  sent  them  by  manufacturers  in 
other  States;  Hoopor  v.  California,  155  U.  S.  653,  89  L.  Ed.  300,  15 
Sup.  Ct.  209,  sustaining  act  requiring  foreign  insurance  companies  to 
file  bond;  Emert  v.  Missouri,  156  U.  S.  319,  39  L.  Ed.  437,  15  Sup. 
Ct.  373,  sustaining  license  tax  on  persons  peddling  goods  from  place 
to  place;  Southern  Cotton  Oil  Co.  v.  Wemple,  44  Fed.  27,  sustaining 
tax  on  franchise  of  foreign  corporation  'Moing  business  in  State"; 
Preston  v.  Finley,  72  Fed.  863,  sustaining  occupation  tax  on  all  per- 
sons selling  certain  papers  of  objectionable  character;  Wagner  v. 
Meakin,  92  Fed.  83,  33  C.  C.  A.  577,  corporation  suing  on  foreign 
bill,  drawn  on  resident  not  ''engaged  in  business  within"  Texas; 
Hall  V.  State,  39  Fla.  672,  23  South.  122,  sustaining  tax  on  peddlers  as 
to  one  retailing  goods  of  foreign  principal,  on  commissary  car;  Walton 
V.  Augusta,  104  Ga.  760,  30  S.  E.  965,  sustaining  license  tax  on  certain 
commercial  street  brokers;  Indianapolis  v.  Bieler,  138  Ind.  35,  36  N.  E. 
859,  sustaining  under  act  of  August  8,  1890,  license  tax  on  local  depot 
of  foreign  distillery;  Lumberville  Bridge  Co.  v.  Board  of  Assessors,  55 
N.  J.  L.  534,  25  L.  R.  A.  187,  26  Atl.  713,  sustaining  license  tax  on  cor- 
porations, as  to  company  organized  to  trade  with  another  State;  Bagg 
V.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  283,  26  Am.  St.  Rep.  573,  14 
L.  R.  A.  598,  14  S.  E.  81,  sustaining  statute  requiring  railroad  to  move 
freight  within  five  days  of  receipt ;  State  v.  Morgan,  2  S.  D.  51,  48  N.  W. 
320,  sustaining  law  regulating  operations  of  mercantile  agencies;  State 
V.  Richards,  32  W.  Va.  354,  3  L.  R.  A.  708,  9  S.  E.  247,  tax  on  traveling 
sewing-machine  agent,  carrying  machines  with  him  sustained ;  dissenting 
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opinion  in  Stoatenburgh  v.  Hennick,  129  U.  S.  150,  82  L.  Ed.  639,  9 
Sup.  Ct.  257,  majority  holding  license  tax  of  District  of  Columbia  invalid, 
as  to  drummers  from  Baltimore. 

Constitutionality  of  State  regulations  of  interstate  commerce.  Note, 
27  Ajdl  St.  Bep.  563. 

Peddlers  and  drummers  as  related  to  interstate  commerce.  Note, 
14  L.  B.  A.  98. 

License  or  o<;cupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause.    Note,  19  L.  B.  A.  (N.  8.)  804. 

lAter  dedalon  of  Sopreme  Oovit,  confllctliig  with  prior  ones,  over- 
rules tliem,  thoagb  not  mentioned. 

Approved  in  dissenting  opinion  in  Becker  v:  Chester,  115  Wis.  147, 
91  N.  W.  107,  majority  holding  provisions  of  express  trust  of  personalty, 
directing  subject  of  trust  to  be  delivered  to  beneficiaries  at  expiration 
of  lives  in  being  at  creation  of  estate  and  the  added  conmion-law  period 
thereafter,  does  not  ofiEend  against  perpetuities;  dissenting  opinion  in 
Harrington  v.  Pier,  105  Wis.  525,  82  N.  W.  359,  arguendo. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  89  L.  B.  A.  455. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.  Note,  3 
Ann.  Gas.  688. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  79. 

Corporate  taxation  and  the  commerce  clause.  Note,  60  L.  B.  A. 
691. 

128  XT.  &  132-134,  32  L.  Ed.  369,  9  Sup.  Ot.  40,  CHAPPELL  T.  BBADSHAW. 

Supreme  Court  will  not  consider  objection  tbat  State  court  did  not 
aUow  limitation  of  liability,  if  not  asserted  below. 

Approved  in  Eastern  Bldg.  &  Loan  Assn.  v.  Welling,  181  U.  S.  49, 
45  L.  Ed.  741,  21  Sup.  Ct.  531,  holding,  on  error  to  State  court,  Supreme 
Court  will  not  consider  Federal  question  not  raised  below  nor  examine 
record  to  see  if  question  was  necessarily  involved;  Manning  v.  French,' 
133  U.  S.  191,  38  L.  Ed.  585,  10  Sup.  Ct.  260,  and  Leeper  v.  Texas,  139 
U.  S.  467,  85  L.  Ed.  227,  11  Sup.  Ct.  579,  holding  petition  for  writ  of 
error  not  part  of  record  for  purpose  of  claim;  Northern  Pac.  R.  R.  Co. 
V.  Austin,  135  U.  S.  318,  84  L.  Ed.  219,  10  Sup.  Ct.  759,  question  of  re- 
moval, when  no  petition  for  same  was  filed;  Cook  Co.  v.  Calumet  etc. 
Canal  Co.,  138  U.  S.  653,  34  L.  Ed.  1116,  11  Sup.  Ct.  441,  as  to  cancella- 
tion of  location  under  land  warrant ;  Winona  etc.  R.  R.  Co.  v.  Plainview, 
143  U.  S.  391,  86  L.  Ed.  199,  12  Sup.  Ct.  537,  and  Morrison  v.  Watson, 
154  U.  S.  115,  88  L,  Ed.  929,  14  Sup.  Ct.  997,  question  as  to  impairment 
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of  contract  obligation;  Schuyler  Nat.  Bank  v.  Bollong,  150  U.  S.  88, 
37  L.  Ed.  1009, 14  Sup.  Ct.  25,  as  to  usurious  interest  charged  by  national 
bank;  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  541,  40  L.  Ed.  253, 
16  Sup.  Ct.  88,  as  to  immunity  from  taxation,  all  holding  question  not 
properly  raised;  Duflfy  v.  Gleason,  26  Ind.  App.  181,  58  N.  E.  729,  holding, 
under  U.  S.  Rev.  Stats.,  §  563,  limitation  of  liability  pleaded  in  action 
against  individual  owners  of  vessel  for  injuries  sustained  in  collision  was 
not  available. 

Distinguished  in  Columbia  Water-Power  Co.  v.  Columbia  Electric 
Street  Ry.  etc.  Co.,  172  U.  S.  488,  43  L,  Ed.  526,  19  Sup.  Ct.  252,  rule 
not  applicable  when  validity  of  statute  was  attacked  as  repugnant  to 
Federal  Constitution. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  R.  A.  41. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  473. 

128  U.  S.  135-158,  32  L.  Ed.  981,  9  Sap.  Ot.  60,  OULUFOBD  ▼.  GOMILA. 

Court  will  not  give  effect  to  proivislons  deliberately,  omitted;   e.  g., 
in  charter-iMirty. 

Approved  in  Thompson  v.  Bush,  60  Fed.  634,  and  Bush  ▼.  Thompson, 
65  Fed.  813,  13  C.  C.  A.  148,  where  question  as  to  employment  of  steve- 
dore was  omitted. 

128  U.  S.  158-170,  32  L.  Ed.  390,  9  Sup.  Ot  83,  OBESOENT  BBEWINQ  CO. 
▼.  GOTTFBIEB. 

Holbeck  &  Oottfried  patent  Ko.  42,580,  for  application  of  heated  air  to 
casks,  Is  for  mechanism,  mot  process,  and  was  anticipated. 

Approved  in  Model  Bottling  Mach.  Co.  v.  Anheuser-Busch  Brewing 
Assn.,  190  Fed.  575,  111  C.  C.  A.  389,  Wagner  patent  for  process  for 
pasteurizing  beer  is  void  for  anticipation  by  Pindstof te  German  patent ; 
Morrin  v.  Robert  White  Engineering  Works,  138  Fed.  75,  Morrin  patent 
No.  463,307,  for  steam  generator,  infringed  by  reconstruction  of  tubes 
which  constituted  patentable  element;  Dececo  Co.  v.  George  E.  Gilchrist 
Co.,  125  Fed.  299,  60  C.  C.  A.  207,  upholding  Frann  and  Neff  patent 
No.  425,416,  for  water-closet ;  Farrell  v.  Boston  etc.  Copper  etc.  Min.  Co., 
121  Fed.  846,  holding  Manher  patent  No.  470,644,  for  process  for  reducing 
copper  ore,  void  for  lack  of  invention ;  Gaff  v.  Gottfried,  128  U.  S.  170, 
32  L.  Ed.  395,  9  Sup.  Ct.  87,  following  rule;  Marchand  v.  Emken,  132 
U.  S.  200,  33  L.  Ed.  334,  10  Sup.  Ct.  67,  machine  for  cooling  liquid  by 
stirring  not  patentable;  Smith  v.  Thomson,  38  Fed.  606,  overshoe  clasp 
not  patentable. 

Right  to  patent  for  new  process.    Note,  20  E.  B.  0.  133. 
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Second  claim  of  Holbeck  &  Oottfiled  patent  No.  42,580,  for  improved 
mode  of  pitcUng  barrel8»  held  not  Infringed. 

Approved  in  Sackett  v.  Smith,  42  Fed.  663,  ink  reservoir  held  not  in- 
fringed. 

Miscellaneous.  Cited  in  Richmond  v.  Atwood,  52  Fed.  21,  2  C.  C.  A. 
596,  17  L.  B.  A.  618,  decree  sustaining  patent  and  granting  injunction, 
an  appealable  "interlocutory  decree." 

128  U.  a.  170,  S2  L.  Ed  395,  9  Sap.  Ct.  87,  QAPF  y.  aOTTFBIED. 

Not  cited. 

128  U.  8.  171-178,  92  L.  Ed.  889,  9  Sup.  Cft.  67,  LOVEJOT  Y.  UNITED 
STATES. 

Act  of  1879  does  not  repeal  sections  empowering  conrt  to  call  Jnry 
from  bystanders  when  panel  exliausted. 

Approved  in  St.  Clair  v.  United  States,  154  U.  S.  147,  88  L.  Ed.  941, 
14  Sup.  Ct.  1007,  when  special  venire  was  called  after  trial  jury  was 
discharged  for  term ;  Sebeck  v.  Plattdentsche  Volksf est  Verein,  124  Fed. 
18,  59  C.  C.  A.  531,  holding,  in  action  for  injuries  to  spectator  at  amuse- 
ment park  by  discharge  of  bomb,  instruction  that  if  defendant  employed 
men  about  whom  they  knew  nothing  to  produce  fireworks,  they  did  not 
exercise  reasonable  prudence,  and  then  stating  that  judge  did  not  think 
they  did  such  thing,  but  that  that  is  for  jury  to  determine  is  not  erro- 
neous; Schneider  v.  Chew,  157  Mo.  App.  357, 138  S.  W.  358,  under  stat- 
ute authorizing  court  to  order  sheriff  to  summon  petit  jurors  from  by- 
standers, provision  that  no  person  shall  be  summoned  twice  as  standing 
juror  within  one  year  does  not  relate  to  juror  summoned  by  sheriff  from 
bystanders. 

Federal  court  may  eizpress  opinion  on  facts,  if  law  correctly  stated 
and  facts  ultimately  submitted. 

Approved  in  United  States  v.  Oppenheim,  228  Fed.  227,  228,  Federal 
court  may  give  additional  instructions  to  jury  reporting  its  inability  to 
determine  certain  questions  of  fact,  and  may  call  attention  to  parts  of 
evidence  bearing  on  facts  without  recapitulating  whole  case,  and  could 
even  express  opinion  on  facts;  Foster  v.  United  States,  188  Fed.  307, 
110  C.  C.  A.  283  (reversing  United  States  v.  Foster,  182  Fed.  627),  Fed- 
eral judge  may  express  opinion  as  to  guilt  of  defendant  in  criminal  cases, 
but  he  should  not  do  so  after  case  has  been  submitted  to  jury  and  they 
have  reported  inability  to  agree ;  Carroll  v.  United  States,  154  Fed.  43^,  83 
C.  C.  A.  245,  where  record  shows  no  exception  to  remarks  made  by  court 
and  jury  were  instructed  to  disregard  statements  relating  to  contempt 
proceedings  and  to  decide  case  upon  evidence,  there  was  no  reversible 
error;  Union  Pac.  R.  Co.  v.  Thomas,  152  Fed.  371,  81  C.  C.  A.  491,  opiu- 
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ion  of  trial  court  expressed  to  jury  on  matters  of  fact  ultimately  sub- 
mitted to  them  for^decision  is  not  reviewable  error  in  Federal  court,  so 
long  as  no  rule  of  law  is  incorrectly  stated;  Pittsburgh  Ry.  Co.  v. 
Bloomer,  146  Fed.  722,  77  C.  C.  A.  146,  upholding  instruction  in  action 
for  injuries  to  passenger  by  being  thrown  by  sudden  starting  of  car  while 
alighting;  Lesser  Cotton  Co.  v.  St.  Louis  etc.  Ry.  Co.,  114  Fed.  142,  52 
C.  C.  A.  95,  applying  rule  in  action  for  dam^es  from  fire  caused  by 
sparks  from  passing  locomotive;  Nyback  v.  Champagne  Lumber  Co.,  109 
Fed.  737,  48  C.  C.  A.  632,  holding  where  question  of  fact  is  properly 
submitted  to  jury  it  is  error  to  further  charge  that  in  opinion  of  judge 
jury  will  not  be  justified  in  finding  such  fact  as  alleged  by  plaintiff  be- 
cause evidence  on  that  question  is  all  on  one  side;  Breese  v.  United 
States,  106  Fed.  686,  46  C.  C.  A.  635,  holding  expression  of  opinion  by 
judge  that  defendant  is  guilty  is  not  erroneous,  where  he  has  cautioned 
jury  that  they  are  sole  judges  of  facts  and  should  not  be  governed  by 
opinion  of  court;  Maxey  v.  United  States,  30  App.  D.  C.  79,  expression 
of  opinion  upon  facts  by  judge  of  Federal  court  in  his  charge  is  not 
reviewable  on  appeal  if  no  rule  of  law  is  incorrectly  stated,  and  matters 
of  fact  are  ultimately  submitted  to  jury;  Isaac  v.  United  States,  7  Ind. 
Ter.  207, 104  S.  W.  692,  in  criminal  prosecution,  court  properly  explained 
to  jury  that  affidavit  made  by  witness  and  introduced  in  evidence  was 
not  one  on  which  prosecution  for  perjury  could  be  based  because  it  was 
not  statement  required  by  law  to  be  sworn  to;  Haun  v.  Rio  Grande  etc. 
Ry.  Co.,  22  Utah,  361,  62  Pac.  912,  holding,  in  action  for  personal  in- 
juries at  railroad  cros&mg,  instruction  that  positive  testimony  of  cred- 
ible witnesses  in  position  to  know  whether  signals  given  is  of  higher 
order  than  negative  testimony  of  witnesses  that  they  did  not  hear  signals 
is  erroneous,  though  jury  told  that  they  were  to  determine  whether  or 
not  signals  given ;  Baltimore  etc.  R.  R.  Co.  v.  Fifth  Baptist  Church,  137 
U.  S.  574,  84  L.  Ed.  787,  11  Sup.  Ct.  187,  judge's  expressions,  where  facts 
ultimately  left  to  jury,  not  reviewable  on  error;  Simmons  v.  United 
States,  142  U.  S.  155,  35  L.  Ed.  971, 12  Sup.  Ct.  173,  where  judge  refused 
to  discharge  jury,  saying  testimony  was  convincing;  Atchison  etc.  R.  R. 
Co.  V.  Howard,  49  Fed.  208, 1  C.  C.  A.  229,  when  judge  expressed  opinion 
as  to  weight  of  evidence;  Joyce  v.  Charleston  Ice  etc.  Co.,  50  Fed.  374,  but 
refusing  to  set  aside  verdict  for  disregard  of  court 's  opinion  as  to  puni- 
tive damages;  Smith  v.  Sun  Printing  etc.  Assn.,  55  Fed.  246,  5  C.  C.  A. 
91,  comments  in  libel  case  held  justified,  though  harsh;  Endleman  v. 
United  States,  86  Fed.  463,  30  C.  C.  A.  186,  where  judge  said  he  saw  no 
way, to  acquittal,  but  left  faots  to  jury;  Fidelity  Mut.  Life  Assn.  v. 
Miller,  92  Fed.  69,  34  C.  C.  A.  211,  where  court  gave  opinion  as  to  evi- 
dence of  suicide  in  insurance  case ;  dissenting  opinion  in  Garst  v.  United 
States,  180  Fed.  347,  103  C.  C.  A.  469,  majority  holding  that  while  it 
is  not  error  for  trial  judge  to  state  his  opinion  as  to  guilt  or  innocence 
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of  defendant  in  criminal  case  if  given  to  jury  with  explanation  that  it 
has  no  binding  force,  such  opinion  should  be  given  in  connection  with 
instructions,  and  withholding  it  until  it  appears  likely  that  jury  will  not 
agree  is  practice  not  to  be  commended;  dissenting  opinion  in  Greene  v. 
United  States,  154  Fed.  417,  85  C.  C.  A.  251,  majority  holding  instruc- 
tions in  Federal  court  cannot  be  brought  before  appellate  court  for  re- 
view by  writ  of  ^ttot  unless  record  shows  exception  was  taken  to  giving 
or  refusal  of  instructions  while  jury  were  at  bar. 

Distinguished  in  Starr  v.  United  States,  163  U.  S.  625,  38  L.  Ed.  845, 
14  Sup.  Ct.  923,  where  remarks  of  judge  exceeded  bounds;  dissenting 
opinion  in  Sparf  v.  United  States,  156  U.  S.  179,  89  L.  Ed.  388,  15  Sup. 
Ct.  322,  majority  sustaining  instruction  that  defendant  could  be  found 
guilty  of  murder  only. 

Jury  trial — ^Invasion  by  the  eourt  of  the  province  of  the  jury. 
Note,  14  Am.  St.  Sep.  36. 

128  U.  S.  174-182,  32  L.  Ed.  377,  9  Sup.  Ct  47,  QEOBaiA  A.  &.  ETO.  001 
V.  SMITH. 

Bidlroads  are  private  corporationa  aad  may  be  exempted  from  leglsla- 
tiTe  regulation  of  rates. 

Approved  in  Pingree  v.  Michigan  Cent.  R.  R.  Co.,  118  Mich.  323,  76 
N.  W.  638,  holding  act  in  question  did  confer  such  exemption. 

LeglBlatiire  may  exercise  reasonable  control  over  rates  unless  charter 
forbids  and  anlefls  carriage  is  interstate. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  434,  Ann.  Oas.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1556,  33  Sup.  Ct.  729,  discussing 
validity  of  Minnesota  intrastate  rates;  Southern  Pacific  Co.  v.  Camp- 
bell, 230  U.  S.  551,  57  L.  Ed.  1624,  33  Sup.  Ct.  1027,  refusing  to  set 
aside  order  of  railroad  commission  prescribing  intrastate  rates  on  ground 
that  rates  are  confiscatory,  where  all^ations  of  bill  are  insufficient  to 
show  that  carrier  would  be  deprived  of  just  compensation  in  business 
of  intrastate  transportation;  San  Francisco  Gas  etc.  Co.  v.  San  Fran- 
cisco, 164  Fed.  887,  in  suit  by  gas  company  to  enjoin  enforcement  of 
ordinance  fixing  price  of  gas,  where  defendant  is  consumer,  and  number 
of  consumers  is  so  large  as  to  preclude  their  being  made  parties,  tem- 
porary restraining  order  may  include  all  consumers;  Central  of  Georgia 
By.  Co.  V.  McLendon,  157  Fed.  975,  denying  injunction  to  restrain  en- 
forcement of  order  of  railroad  commission  reducing  passenger  rates 
within  State,  where  evidence  failed  to  show  enforcement  of  order  would 
reduce  net  earnings  from  that  part  of  railroad's  business;  Trammell  v. 
Dinsmore,  102  Fed.  799,  42  C.  C.  A.  623,  holding  Georgia  railroad  com- 
mission may  prohibit  express  company  from  adding  cost  of  revenue 
stamp  to  maximum  rate  prescribed  by  it;  Matthews  v.  Board  of  Cor- 
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poration  Commrs.,  97  Fed.  403,  holding  charter  provision,  authorizing 
directors  to  fix  rates  does  not  pass  on  sale  of  company's  property  on 
foreclosure,  though  purchaser  succeeds  to  all  rights,  franchises  and 
privileges  of  mortgagor;  State  v.  Atlantic  etc.  R.  Co.,  56  Fla.  623,  627, 
32  L.  R.  A.  (N.  S.)  689,  47  South.  971,  973,  holding  order  of  railroad 
commission  making  carrier  liable  to  shipper  in  sum  of  one  dollar  per 
day  per  car  for  unlawful  detention  of  loaded  cars  was  not  unreason- 
able; Morgan's  etc.  S.  S.  Co.  v.  Railroad  Commission,  127  La.  669,  53 
South.  901,  holding  order  of  railroad  commission  establishing  freight 
rates  for  hauling  of  sugar  cane,  was  unreasonable;  State  v.  Central 
Vermont  Ry.  Co.,  81  Vt.  466,  130  Ajn.  St.  Rep.  1065,  71  Atl.  196, 
mere  fact  that  carrier  discriminated  in  favor  of  shipper  of  coal  by 
carrying  coal  for  it  between  designated  points  at  fifty  cents  less  per 
ton  that  it  granted  to  any  other  shipper  does  not  show  violation  of 
act  requiring  carrier  to  give  all  persons  reasonable  and  equal  terms; 
Budd  V.  New  York,  143  U.  S.  548,  86  L.  Ed.  257,  12  Sup.  Ct.  477, 
sustaining  act  regulating  grain  elevator  rates;  Smyth  v.  Ames,  169 
U.  S.  523,  42  L.  Ed.  841,  18  Sup.  Ct.  425,  Nebraska  rate  law  of  1893 
amounted  to  taking  of  property  without  compensation;  Spring  Valley 
Water  Works  v.  San  Francisco,  82  Cal.  313,  16  Am.  St.  Rep.  181,  6 
L.  R.  A.  762,  22  Pac.  916  (see  dissenting  opinion  in  82  Cal.  326,  22  Pac. 
1049),  enjoining  enforcement  of  water  rates;  Pensacola  etc.  R.  R.  Co. 
V.  State,  25  Fla.  323,  8  L.  R.  A.  666,  5  South.  839,  rate  insufficient  to 
pay  operating  expenses,  unreasonable;  Storrs  v.  Pensacola  etc.  R.  R. 
Co.,  29  Fla.  622,  11  South.  228,  holding  legislature's  power  to  fix  rates 
might  be  delegated  to  commissioners ;  Attorney  General  v.  Old  Colony 
R.  R.  Co.,  160  Mass.  87,  22  L.  R.  A.  119,  35  N.  E.  256,  statute  requiring 
railroads  to  sell  tickets  good  on  any  road  in  state,  void;  Wellman  v. 
Chic^o  etc.  Ry.  Co.,  83  Mich.  611,  47  N.  W.  494,  holding  legislature 
final  judge  of  reasonableness  of  rates;  Bullard  v.  Northern  Pac.  R.  R. 
Co.,  10  Mont.  181,  11  L.  R.  A.  261,  25  Pac.  123,  holding  interstate  com- 
merce law  applicable  to  contracts  made  before  its  passage;  generally 
in  Southern  Pac.  Co.  v.  Railroad  Commrs.,  78  Fed.  256,  restraining  en- 
forcement of  rate  schedule  fixed  by  California  commissioners;  concur- 
ring opinion  in  San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  580,  62  Am. 
St.  Rep.  280,  38  L.  R.  A.  467,  50  Pac.  641,  holding  lower  court  did  not 
rightly  calculate  reasonableness  of  water  rate;  Louisville  etc.  R.  R.  Co. 
V.  Kentucky,  161  U.  S.  696,  40  L,  Ed,  858,  16  Sup.  Ct.  722,  upholding 
State  anti-consolidation  law;  obiter  in  Indianapolis  v.  Navin,  151  Ind. 
144,  41  Ii.  R.  A.  840,  47  N.  E.  526,  sustaining  act  for  three-cent  car 
fares;  dissenting  opinion  in  Attorney  General  v.  Old  Colony  R.  R.  Co., 
160  Mass.  97,  22  L,  R.  A.  122,  35  N.  E.  260,  majority  holding  act  requir- 
ing one  railroad  to  carry  passengers  on  credit  of  another,  void;  dissent- 
ing opinion  in  Pennsylvania  R.  Co.  v.  Philadelphia  County,  220  Pa.  120, 
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15  L.  B.  A.  (N.  S.)  108,  68  Atl.  686,  majority  affirming  decree  restrain- 
ing enforcement  of  act  prescribing  maximum  passenger  rates  as  rates 
were  unjust  to  railroad. 

Distinguished  in  Detroit  v.  Detroit  Citizens'  Street  Ry.  Co.,  184  U.  S. 
387,  46  L.  Ed.  607,  22  Sup.  Ct.  418,  holding  ordinance  adopted  under 
legislative  authority,  providing  that  fares  on  street-cars  shall  not  exceed 
five  cents,  gives,  company,  when  accepted  by  it,  contract  right  to  charge 
such  rate,  which  cannot  be  reduced  without  its  consent. 

Limited  in  Richmond  etc.  R.  R.  Co.  v.  Trammel,  53  Fed.  202,  con- 
struing provision  of  said  act  as  to  evidence  of  reasonable  rates. 

State  r^ulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gaa.  12. 

Reasonableness  of  rates  charged  by  carrier  as  affected  by  carrier's 
right  to  receive  fair  return  on  investment.  Note,  Ann.  Oaa.  191SB, 
774. 

Bailroads  are  qnasl-inibllc  coarporations  and  subject  to  legMative  con- 
trol in  public  interests. 

Approved  in  Chicago,  Milwaukee  etc.  Ry.  Co.  v.  Tompkins,  176  U.  S. 
173,  44  L.  Ed.  420,  20  Sup.  Ct.  338,  holding  reasonableness  of  rate 
schedule  for  local  business  of  railroad  must  be  determined  by  com- 
parison between  gross  receipts  and  cost  of  doing  business,  and  cannot 
be  determined  until  cost  of  doing  business  is  ascertained ;  United  States 
V.  Adair,  152  Fed.  759,  act  of  Congress,  June  1,  1898,  making  it  offense 
for  interstate  carrier  to  require  employee  seeking  employment  to  enter 
into  agreement  not  to  become  or  remain  member  of  labor  organization 
does  not  violate  fifth  amendment;  Railroad  Com.  v.  Alabama  etc.  R.  Co., 
185  Ala.  359,  370,  L.  E.  A.  1915D,  98,  64  South.  15,  18,  Code  of  1907 
authorizing  railroad  commission  to  compel  railroads  to  provide  union 
stations  whenever  necessity  of  traveling  public  demands  it,  is  valid, 
although  compelling  railroads  to  purchase  property;  Railroad  Com.  of 
Alabama  v.  Northern  etc.  Ry.  Co.,  182  Ala.  363,  62  South.  751,  Code  of 
1907,  requiring  railroad,  on  order  of  commission,  to  erect  adequate  pas- 
senger depots,  authorizes  commission  to  require  different  roads  entering 
same  city  to  provide  union  depot;  State  v.  Florida  E.  C.  Ry.  Co.,  69 
Fla.  486,  68  South.  731,  in  conferring  upon  road  commission  authority 
to  make  reasonable  and  just  rates  to  be  charged  by  carriers  for  intra- 
state transportation  instead  of  authority  to  regulates  rates,  legislature 
does  not  deprive  carrier  of  property  without  due  process  of  law ;  Central 
Ry.  Co.  V.  Murphy,  116  Ga.  866,  43  S.  E.  266,  upholding  Civ.  Code, 
§§2317,  2318,  requiring  initial  carrier  to  track  lost  freight;  Detroit  etc. 
Ry.  Co.  V.  Railroad  Commr.,  127  Mich.  229,  86  N.  W.  846,  holding,  under 
2  Comp.  Laws,  §  6353,  where  railroad  extends  lines  across  existing 
street-car  track,  railroad  commissioner  may  require  street-car  company  to 


128  U.  S.  174-182       NOTES  ON  U.  S.  REPORTS.  412 

pay  portion  of  expense  of  constrticting  and  maintaining  necessary  safety 
appliances;  People  v.  Brady,  271  111.  106,  110  N.  E.  867,  Federal  Re- 
serve Act  providing  that  Federal  reserve  board  may  grant  to  national 
banks  right  to  act  as  trustee,  execntor,  administrator,  or  registrar  of 
stocks  and  bonds,  is  not  invalid  as  attempted  delegation  of  legislative 
power ;  State  v.  Tower  Lumber  Co.,  100  Minn.  42, 110  N.  W.  266,  uphold- 
ing act  penalizing  interference  with  fish  commission  engaged  in  gather- 
ing fish  spawn ;  Delaware  etc.  R.  Co.  v.  Board  of  Public  Utility  Commrs., 
83  N.  J.  L.  216,  84  Atl.  703,  upholding  order  of  public  utility  commission 
requiring  railroad  supplying  drinking  water  to  passengers  to  supply 
sanitary  drinking  cups;  City  of  Manitowoc  v.  Manitowoc  &  Northern 
Traction  Co.,  146  Wis.  28,  140  Am.  St.  Rep.  1066,  129  N.  W.  930,  carrier 
may  make  contract  fixing  rate  for  given  service,  subject  to  right  of 
State  to  interpose,  under  its  power  to  r^ulate  rates ;  Pennsylvania  R.  R. 
Co.  V.  Miller,  132  U.  S.  84,  88  L.  Ed.  272,  10  Sup.  Ct.  37  (reprinted  in 

129  Pa.  St.  200),  company  subject  to  constitutional  amendment  forbid- 
ding injury  to  property  without  compensation;  Charlotte  etc.  R.  R.  Co. 
V.  Gibbes,  142  U.  S.  393,  85  L.  Ed.  1054,  12  Sup.  Ct.  257,  sustaining 
statute  making  railroads  liable  for  expense  of  railroad  commissioners; 
New  York  etc.  R.  Co.  v.  Bristol,  161  U.  S.  671,  88  L.  Ed.  274,  14  Sup. 
Ct.  442,  sustaining  act  requiring  removal  of  grade  crossings;  Cotting 
V.  Kansas  etc.  Stock-Yards  Co.,  79  Fed.  682,  82  Fed.  845,  citing  stock- 
yards company  subject  to  legislative  control ;  Michigan  Tel.  Co.  v.  City  * 
of  Charlotte,  93  Fed.  16,  holding  city  had  right  to  require  removal  of 
wires  to  another  street ;  Norwood  v.  New  York  etc.  R.  R.  Co.,  161  Mass. 
265,  37  N.  E.  201,  act  for  abolition  of  grade  crossings,  held  valid; 
Bullard  v.  Northern  Pac.  R.  R.  Co.,  10  Mont.  181,  11  L.  R.  A.  251,  25 
Pac.  123,  holding  interstate  commerce  law  applicable  to  contracts  made 
before  its  passage;  McCandless  v.  Richmond  etc.  R.  R.  Co.,  38  S.  C. 
110,  18  L.  E.  A.  443,  16  S.  E.  431,  where,  by  law  under  which  charter 
granted,  railroad  liable  for  all  fires  started,  regardless  of  negligence; 
dissenting  opinion  in  Louisville  etc.  R.  R.  Co.  v.  Commonwealth,  108  Ky. 
650,  57  S.  W.  514,  majority  holding  under  Const.,  §  215,  relating  to  dis- 
crimination by  railroads,  company  may  chaise  less  for  hauling  coal 
used  for  manufacturing  purposes  than  it  charges  for  hauling  coal  used 
for  domestic  purposes.  • 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  Bt, 
Rep.  290,  291,  296. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  83  L.  R.  A. 
177,  179. 

Business  affected  with  public  interest  subjecting  it  to  regulation  and 
control  as  to  rates  or  prices.    Note,  6  L.  E.  A.  (N.  8.)  885. 
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Trovided"  preceding  danse,  often  lias  stgnlflcance  of  '^uV  or  "and." 
Approved  in  United  States  v.  Whitridge,  197  U.  S.  143,  49  L.  Ed.  698, 
25  Sup.  Ct.  406,  under  28  Stat.  609,  562,  c.  349,  §  26,  Secretary  of 
Treasury  may  reliquidate  entry  of  imports  at  exchange  value  of  invoice 
rupee  which  is  also  its  value  as  fraction  of  pound  where  such  value 
differs  by  more  than  ten  x>er  cent  from  metal  value;  Interstate  Com- 
merce Commission  v.  Baird,  194  U.  S.  37,  48  K  Ed.  866,  24  Sup.  Ct.  563, 
32  Stat.  849,  c.  708,  §  3,  authorized  direct  appeal  to  Supreme  Court 
from  Circuit  Court  decree  in  proceeding  to  compel  production  of  evi- 
dence before  Interstate  Commerce  Commission;  Knoxville  Water  Co.  v. 
Knoxville,  189  U.  S.  436,  47  L.  Ed.  891,  23  Sup.  Ct.  632,  holding  pro- 
vision in  contract  between  water  company  and  municipality  that  com- 
pany shall  supply  water  to  private  consumers  at  specified  rate  is  not 
an  implied  undertaking  by  municipality  not  to  reduce  them ;  Chesapeake 
&  Potomac  Tel.  Co.  v.  Manning,  186  U.  S.  242,  46  L.  Ed.  1146,  22  Sup. 
Ct.  883,  construing  30  Stat.  526,  538,  regulating  telephone  rates  in 
District  of  Columbia;  Carter  etc.  Co.  v.  United  States,  143  Fed.  259, 
74  C.  C.  A.  394,  construing  Tariff  Act  1897,  c.  11,  par.  339,  sched.  J, 
§  1;  In  re  Scheld,  104  Fed.  871,  52  L.  R.  A.  188,  44  C.  C.  A.  233,  hold-r 
ing,  under  Bankruptcy  Act  1898,  §  70,  subd.  5,  title  to  insurance  policy 
having  cash  surrender  value  vests  in  trustee  notwithstanding  it  is  exempt 
from  execution  under  State  laws;  Brace  v.  Solner,  1  Alaska,  370,  con- 
struing Civil  Code  of  Alaska,  §  203,  relating  to  incorporation  of  towns; 
Merwin  v.  Boulder  County,  29  Colo.  177,  67  Pac.  288,  holding,  under 
Laws  of  1891y  p.  214,  §  8,  concerning  fees,  allowance  or  disallowance 
of  compensation  to  deputy  district  attorney  is  discretionary  with  county 
commissioners ;  Hall's  Safe  Co.  v.  Herring-Hall-Marvin-  Safe  Co.,  31 
App.  D.  C.  604,  where  statute  giving  President  power  to  appoint  notaries 
public  in  District  by  first  proviso  permits  notaries  to  practice  before 
executive  departments,  and  by  second  proviso  provides  that  no  notary 
may  act  in  connection  with  matter  in  which  he  is  attorney,  notary 
appointed  in  State  cannot  certify  to  instrument  filed  by  him  in  one  of 
executive  departments  as  attorney  for  party  to  whom  he  administered 
oath ;  Grifiin  v.  United  States,  30  App.  D.  C.  295,  proviso  making  it  duty 
of  board  to  revoke  barroom  license  of  hotel  upon  conviction  of  keeping 
disreputable  place,  means  conviction  before  judicial  tribunal,  and  board 
had  no  authority  to  determine  question  and  refuse  application  for  re- 
newal of  license;  Morrison  v.  State,  181  Ind.  660,  106  N.  E.  116,  Law 
of  1901  providing  that  in  cities  of  more  than  six  thousand,  school  com- 
missioners "may"  levy  tax  for  support  of  kindergartens  with  proviso 
that  in  cities  of  more  than  one  hundred  thousand  population  such  tax 
"shall  be"  levied,  makes  levying  of  tax  mandatory  in  cities  of  more 
than  one  hundred  thousand;  Propst  v.  Southern  Ry.  Co.,  139  N.  C.  399, 
51  S.  E.  921,  under  Code,  §§  192,  194,  action  against  railroad  must  be 
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tried  in  county  where  cause  of  action  arose  or  in  adjoining  county  or  in 
county  of  plaintiff's  residence;  Marioneaux  v.  Cutler,  32  Utah,  480,  91 
Pac.  356,  act  providing  that  salaries  of  district  judges  should  be  four 
thousand  dollars  per  annum,  provided  that  no  mileage  or  expenses  should 
be  allowed,  means  that  salaiy  of  four  thousand  dollars  includes  mileage ; 
Norfolk  etc.  Traction  Co.  v.  C.  B.  White  &  Bros.,  113  Va.  106,  Ann. 
Cas.  1913E,  655,  73  S.  E.  468,  under  Va.  Code  1894,  §§  2463-2465, 
mere  possession  of  purchaser  of  land  under  parol  contract  is  not  notice 
to  subsequent  bona  fide  purchaser;  State  v.  Harden,  62  W.  Va.  337, 
58  S.  E.  725,  construing  act  providing  system  of  government  for  town 
of  Point  Pleasant  as  vesting  in  council  of  town  sole  power  to  grant  or 
refuse  State  as  well  as  municipal  licenses  for  sale  of  intoxicating 
liquors;  Malcomson  v.  Wappoo  Mills,  86  Fed.  194,  construing  provision 
giving  State  lien  on  phosphates  mined;  United  States  v.  Sapinkow,  90 
Fed.  659,  holding  proviso  to  revenue  act  showed  principal  sections  in- 
cluded cigarettes  in  term  "cigars";  In  re  Lange,  91  Fed.  363,. holding 
trustee  in  bankruptcy  entitled  to  bankrupt's  endowment  policy;  Macon 
R.  R.  Co.  V.  Gibson,  85  Ga.  19,  21  Am.  St.  Rep.  143,  11  S.  E.  445,  hold- 
ing amendment  in  proviso  not  void  as  repugnant  to  purview  of  charter ; 
Considine  v.  Metropolitan  Life  Ins.  Co.,  165  Mass.  464,  43  N.  E.  202, 
construing  provision  requiring  copy  of  application  to  be  furnished  with 
life  policy ;  Smalley  v.  Ashland  etc.  Stone  Co.,  114  Mich.  107,  72  N.  W. 
30,  construing  proviso  to  lien  law  with  whole  of  itatute. 

Meaning  of  term  "provided."    Note,  Amu  Gas.  19120,  1088. 

Proviso  In  Gtoorgia  railroad  charter  fixing  mazimum  rates  did  not  re- 
strict legislature's  power. 

Approved  in  Pennington  v.  United  States,  231  U.  S.  637,  58  L.  Ed. 
413,  34  Sup.  Ct.  269,  claim  of  oflficer  of  United  States  for  extra  per  diem 
rations  under  act  of  1838,  which  had  been  disallowed  by  accounting 
officers  in  1890,  was  not  reinstated  by  proviso  in  back  pay  and  bounty 
provision  of  Sunday  Civil  Appropriation  Act  of  1907;  Portland  Ry. 
Light  etc.  Co.  v.  City  of  Portland,  201  Fed.  126,  provision  of  city 
charter  that  grant  of  franchise  to  street  railway  shall  fix  maximum 
charges  does  not  vest  city  with  power  to  contract  away  right  to  regulate 
fares ;  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  155  Fed.  574,  576, 
city^by  granting  telephone  franchise  fixing  maximum  rates  did  not 
surrender  right  to  establish  lower  rates  by  subsequent  ordinance;  State 
V.  Tucson  Gas  etc.  Co.,  15  Ariz.  298,  138  Pac.  782,  law  requiring  cor- 
porations to  sell  water,  gas,  and  electricity  by  meter  conflicts  with  con- 
stitutional provision  giving  corporation  commission  full  power  to  fix 
rates,  except  that  cities  and  towns  may  exercise  supervision  within  their 
limits;  South  Covington  etc.  R.  Co.  v.  City  of  Covington,  146  Ky.  597, 
143  S.  W.  30,  ordinance  directing  street-car  company  to  charge  certain 
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fare  and  run  cars  at  certain  intervals  does  not,  by  street  railway's 
acceptance  thereof,  create  contract  preventing  subsequent  regulation; 
Michigan  Cent..  R.  Co.  v.  State,  148  Mich.  162,  111  N.  W.  739,  railroad, 
incorporated  under  act  providing  that  State  may,  after  expiration  of 
fixed  x)eriod,  repeal  act  with  proviso  that  company  shall  be  compensate!! 
for  damages  by  reason  of  repeal,  is,  on  repeal  of  act,  entitled  to  com- 
pensation for  loss  of  its  franchise;  Duluth  Street  Ry.  Co.  v.  Railroad 
Commission,  161  Wis.  253,  162  N.  W.  890,  municipality  granting  fran- 
chise to  street  railway  establishing  maximum  fares  to  be  charged  did  not 
lose  right  to  regulate  rates ;  Minneapolis  etc.  Ry.  Co.  v.  Menasha  Wooden 
Ware  Co.,  159  Wis.  136,  L.  R.  A.  1915F,  732,  150  N.  W.  413,  contract 
between  railroad,  empowered  by  statute  to  regulate  rates,  and  business 
concern,  fixing  rates  of  transportation  of  freight  so  long  as  concern  is 
in  business,  may  be  annulled  by  legislature;  Milwaukee  Electric  Ry.  etc. 
Co.  V.  Railroad  Commission,  153  Wis.  610,  621,  Ann.  Cas.  1915A,  911, 
L.  R.  A.  1915F,  744,  142  N.  W.  496,  500,  holding  ordinance  establishing 
maximum  fares  of  street  railway,  accepted  by  railway,  was  not  contract 
impaired  by  subsequent  order  of  railroad  commission;  Storrs  y.  Pen- 
saeola  etc.  R.  R.  Co.,  29  Fla.  623,  11  South.  228,  holding  legislature's 
power  to  fix  rates  might  be  given  to  commissioners;  Winchester  etc. 
Turnpike  Road  Co.  v.  Croxton,  98  Ky.  747,  33  L.  R.'  A.  191,  34  S.  W. 
520,  construing  similar  charter  provision  of  toll-road. 

Distinguished  in  Birmingham  Waterworks  Co.  v.  City  of  Birmingham, 
211  Fed.  504,  509,  municipal  ordinance  granting  right  to  water  company 
to  furnish  water  to  city  and  fixing  rates,  was  not  intended  to  prescribe 
maximum  rates,  but  fixed  rates  water  company  was  entitled  to  charge 
during  life  of  contract,  and  right  was  protected  by  contract  clause  of 
Federal  Constitution;  Shreveport  Traction  Co.  v.  City  of  Shreveport, 
122  La.  9,  129  Am.  St.  Rep.  345,  47  South.  43,  ordinance  granting  street 
railway  right  to  run  cars  on  terms  and  conditions  stated,  by  acceptance 
confers  right,  and  city  council  cannot  thereafter  lower  fare  to  be  charged 
by  railway ;  Boerth  v.  Detroit  City  Gas  Co.,  152  Mich.  664,  18  L.  R.  A. 
(N.  S.)  1197,  116  N.  W.  632,  contract  between  city  and  gas  company 
that  latter  should  not  charge  higher  rate  than  ninety  cents  per  one 
thousand  cubic  feet  of  gas  for  fuel,  and  allow  ten  per  cent  discount 
for  prompt  payment  was  grant  by  city  to  gas  company  of  right  to  charge 
eighty  cents  per  one  thousand  cubic  feet  for  gas  used  for  fuel;  Central 
Trust  Co.  V.  Citizens  etc.  Ry.  Co.,  82  Fed.  6,  11,  restraining  enforcement 
of  amendment  to  charter,  as  special  legislation;  Pingree  v.  Michigan 
Cent.  R.  R.  Co.,  118  Mich.  328,  76  N.  W.  639,  holding  provision  in 
question  gave  railroad  control,  within  limit. 

Power  of  legislature  to  delegate  to  commission  right  to  fix  rates  of 
public  service  corporation.    Note,  18  L.  R.  A.  (N.  8.)  713. 
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Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  1915G,  268,  274. 

Exemption  ftom  legislative  control,  as  to  rates,  must  be  dlearly  ex- 
pressed. 

Approved  in  American  Express  Co.  v.  United  States,  212  U.  S.  634, 
53  L.  Ed.  640,  29  Sup.  Ct.  315,  proviso  to  section  1  of  Hepburn  Act  of 
1906,  allowing  common  carrier  to  issue  passes  for  free  transportation 
of  passengers  to  certain  classes  of  persons,  cannot  be  extended  to  give 
express  companies  right  to  issue  passes  to  same  classes  of  x>ersons  for 
transportation  of  merchandise;  People's  Gaslight  etc.  Co.  v.  Chicago,  194 
U.  S.  17,  48  L.  Ed.  857,  24  Sup.  Ct.  520,  charter  exemption  from  State 
regulation  of  gas  rates  does  not  extend  to  plants  of  other  companies 
absorbed  by  first  company;  Indianapolis  v.  Navin,  151  Ind.  143,  41 
L.  R.  A.  340,  47  N.  E.  526,  where  charter  was  silent,  legislature  could 
regulate  rates. 

Miscellaneous.  Cited  in  San  Diego  Land  ^tc.  Co.  v.  Jasper,  110  Fed. 
713,  holding  suit  by  company  furnishing  water  to  consumers  for  irriga- 
tion purposes,  to  test  validity  of  rates  fixed  by  supervisors  as  required 
by  statute,  is  properly  brought  against  board. 

128  17.  S.  182-184,  32  !■.  Ed.  396,  9  Sap.  Ot  60,  LIOOETT  ETC.  TOBACCO 
CO.  v.  FINZEB. 

Trademark,  consisting  of  star  on  plug  tobacco,  held  confined  to  star 
made  of  tin. 

Approved  in  Corbin  v.  Gould,  133  U.  S.  314,  33  K  Ed.  613,  10  Sup. 
Ct.  314,  trademark  "The  Tycoon  Tea,"  not  infringed  by  word  "Tycoon." 

Star  label  oa  plug  tobacco,  held  not  sufficiently  like  that  used  by  com- 
plainant 

Approved  in  Howe  Scale  Co.  v.  Wyckoff,  198  U.  S.  140,  49  L.  Ed.  986, 
26  Sup.  Ct.  609,  manufacturer  of  "Remington"  typewriters  not  entitled 
to  protection  against  use  of  name  "Remington-Sholes"  by  persons  bear- 
ing such  surnames;  Layton  Pure  Food  Co.  v.  Church  &  Dwight  Co.,  182 
Fed.  34,  82  L.  E.  A.  (N.  S.)  274,  104  C.  C.  A.  475,  affirming  decree  en- 
joining use  of  trademark  on  soda,  chief  feature  of  which  was  annular 
band;  Hutchinson,  Pierce  &  Co.  v.  Loewy,  163  Fed.  44,  90  C.  C.  A.  1, 
denying  injunction  to  restrain  use  of  trademark  on  shirts,  where  trade- 
mark of  defendant  was  not  identical  with  that  of  plaintiff,  nor  so  like 
it  as  to  be  readily  taken  for  it;  Dennison  Mfg.  Co.  v.  Scharf  etc.  Box 
Co.,  136  Fed.  634,  68  C.  C.  A.  263,  manufacturer  of  labels  using  series 
of  numbers  to  designate  styles  of  goods  cannot  restrain  use  by  another 
of  same  numbers  for  similar  purpose;  Weyman  v.  Soderberg,  108  Fed. 
65,  holding  "Kjobenhavn  Snus,"  on  snuff  jars,  does  not  infringe  trade- 


417  BUNDY  V.  COCKE.  128  U.  S.  185-189 

mark  "Copenhagen,"  on  snuff  jars;  Kaiserbranerei  Beck  &  Co.  v.  S. 
Leibmann's  Sons  Brewing  Co.,  43  App.  D.  C.  269,  words  **Imperator" 
and  "Kaiser"  as  trademarks  applied  to  beer,  are  not  so  similar  as  to 
be  likely  to  eanse  confusion  in  trade ;  Nestle  etc.  Condensed  Milk  tJo.  v. 
Walter  Baker  &  Co.,  37  App.  D.  C.  152,  reversing  decision  of  Commis- 
sioner of  Patents  sustaining  opposition  to  application  for  registration  of 
trademark  for  "cocoa  with  milk  and  chocolate  with  milk,"  consisting  of 
words  "Milkmaid  Brand,"  and  representation  of  milkmaid  in  Swiss  cos- 
tume; Nicholson  v.  Stickney  Cigar  Co.,  158  Mo.  165,  166,  59  S.  W.  123, 
holding  there  has  been  no  infringement  by  one  manufacturer  of  cigars 
on  trademark  of  another  where  there  is  no  such  similitude  between  the 
two  trademarks  as  would  deceive  anyone;  Standard  Table  Oil  Cloth 
Co.  V.  Trenton  Oil  Cloth  etc.  Co.,  71  N.  J.  Eq.  559,  63  Atl.  848,  enjoin- 
ing use  of  initials  "T.  V.  C."  in  connection  with  ellipses,  as  infringement 
of  complainant's  trademark;  Philadelphia  etc.  Mfg.  Co.  v.  Rouss,  40 
Fed.  587,  holding  hair-crimper  label  not  infringed;  Celluloid  Mfg.  Co. 
V.  Read,  47  Fed.  716,  holding  "celluloid"  not  infringed  by  "celluloid 
starch";  Gessler  v.  Grieb,  80  Wis.  28,  27  Am.  St.  Eep.  25,  48  N.  W.  1100, 
holding  trademark  for  headache  wafers  not  infringed;  Dennison  Mfg. 
Co.  V.  Scharf  Tag,  Label  etc.  Co.,  121  Fed.  317,  57  C.  C.  A.  9,  arguendo. 

128  17.  8.  185-189,  32  L.  Ed.  996,  9  Sup.  Ot  242,  BUNDT  ▼.  COOKB. 

Under  Aikansas  statute,  wife  may  become  Btockholder  in  national 
bank. 

Approved  in  Oood  Land  Co.  v.  Cole,  131  Wis.  470,  120  Am.  St.  Bep. 
1066,  11  Ann.  Oas.  806,  110  N.  W.  896,  under  statute  of  1898,  providing 
that  three  or  more  persons  may  form  corporation,  legal  existence  of  cor- 
poration is  not  affected  by  fact  that  one  member  was  married  woman 
and  wife  of  another  corporator;  Witters  v.  Sowles,  38  Fed.  701,  704, 
706,  holding  married  woman  could  charge  separate  property  with  stock- 
holder's liability,  in  Vermont. 

Distinguished  in  Foster  v.  Chase,  75  Fed.  797,  holding  minors  not 
liable  for  assessments  on  national  bank  stock  purchased  for  them. 

Liability  of  married  woman  as  stockholder.    Note,  Ann.  Oas.  19120, 
401. 

Liability  of  married  woman  to  assessment  on  shares  in  national 
bank  owned  by  her.    Note,  5  Ann,  Oas.  748. 

Bill  in  equity  to  enforce  wif e^g  liability  for  corporation's  debts   sus- 
tained. 

Approved  in  In  re  First  Nat.  Bank,  49  Fed.  121,  holding,  married 
woman  liable  for  assessments  on  national  bank  stock;  Robinson  v.  Tur- 
XIV— 27 
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rentine,  59  Fed.  558,  married  woman  held  liable  in  action  at  law,  for 
assessments  on  bank  stock. 

128  XT.  a  189-194,  32  !■.  Ed.  898,  9  Sup.  Ot.  70,  JAEHNE  V.  NEW  TOBK. 
Section  72,  New  York  Penal  Code,  goyemed  fatnre  cases  only. 
Approved  in  People  v.  Wendel,  217  N.  Y.  264,  Ann.  Cas.  1916B,  701, 
111  N.  E.  847,  public  health  law,  as  amended,  making  it  unlawful  to  keep 
food  in  cold  storage  longer  than  ten  months,  did  not  apply  retro- 
spectively. 

Ex  post  facto  laws.    Note,  S7  Am.  St.  BeiK  685. 
Laws  changing  punishment  as  ex  post  facto  laws.    Note,  S  Ann. 
Gas.  78,  79. 

Statute  may  be  Told  as  to  some  daases  of  cases,  and  valid  as  to  others. 
Approved  in  Denver  &  R.  G.  R.  Co.  v.  Wagner,  167  Fed.  81,  92  C.  C.  A. 
627,  provision  of  laws  of  New  Mexico  requiring  notice  of  personal 
injuries  within  ninety  days,  and  commencement  of  suit  within  year,  is 
severable  from  provision  requiring  suits  to  be  brought  in  District  Court 
of  that  territory,  and  is  valid;  Kimball  v.  City  of  Cedar  Rapids,  100 
Fed.  803,  holding  fact  that  city,  in  contract  for  water,  exceeded  powers 
by  attempting  to  confer  on  company  exclusive  right  to  furnish  water, 
does  not  affect  other  provisions  of  contract;  Bittenhaus  v.  Johnston,  92 
Wis.  594,  32  L.  E.  A.  381,  66  N.  W.  806,  sustaining  fish  law  as  to  future 
cases;  dissenting  opinion  in  People  v.  McNulty,  3  Cal.  Unrep.  470,  28 
Pac.  827,  majority  holding  amendment  of  1891  to  Penal  Code,  §  1217, 
change  time  and  place  of  execution  of  death  sentence  is  ex  post  facto 
as  regards  prisoners  awaiting  execution. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  46. 

128  17.  S.  195-212,  32  L.  Ed.  370,  9  Sup.  Ct.  41,  CENTSAIi  BANK  OP 

WASHINGTON  v.  HUME. 

Laws  against,  apply  only  to  assets  with  which  dehts  coold  have  heen 
paid. 

Approved  in  In  re  Slingluff,  106  Fed.  159,  holdijig  where  endowment 
policy  on  life  of  bankrupt,  payable  to  him,  with  accumulated  dividends 
if  he  survives  the  term,  which  has  no  surrender  value  but  is  assignable, 
passes  to  trustee  under  Bankruptcy  Act,  §  70a,  cl.  5,  and  latter  may  pay 
premiums  as  they  mature,  where  policy  will  mature  before  estate  can 
be  closed;  Barbour  v.  Connecticut  etc.  Ins.  Co.,  61  Conn.  248,  23  Atl. 
156,  holding  transfer  to  wife  not  fraudulent  as  to  subsequent  creditors. 

lalf  e  insurance  defined. 
Approved  in  Crosswell  v.  Connecticut  Indemnity  Assn.,  51  S.  C.  112, 
28  S.  E.  203,  holding  son,  as  such,  had  sufficient  insurable  interest  in 
life  of  mother,  to  support  assignment  of  policy. 
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What  is  an  *' insurance  company"  or  "contract  of  insurance." 
Note,  Ann.  Gas.  1912D,  1028. 

Creditor  has  insurable  interest  in  debtor's  life.    Distinction  in  effect 
of  payment  by  debtor  or  creditor  noted. 

Approved  in  Farmers  &  Traders*  Bank  v.  Johnson,  118  Iowa,  284,  91 
N.  W.  1076,  holding  where  daughter  designated  as  beneficiary  in  policy 
on  father's  life  assigned  it  to  secure  loan  to  herself  and  husband,  she 
is  estopped  in  subsequent  action  by  lender  to  enforce  assignment  to  con- 
tend that  policy  was  void  because  she  had  no  insurable  interest  in 
father's  life;  Belknap  v.  Johnston,  114  Iowa,  269,  86  N.  W.  268,  holding 
debtor  may  insure  in  favor  of  creditor;  Crotty  v.  Union  Mut.  Life  Ins. 
Co.,  144  U.  S.  624,  36  L.  Ed.  568,  12  Sup.  Ct.  750,  under  policy  payable 
to  "M.  C,  his  creditor,"  M.  C.  must  establish  continuing  relation; 
Exchange  Bank  v.  Loh,  104  Ga.  449,  44  L.  R.  A.  374,  31  S.  E.  460,  hold- 
ing policy  taken  out  by  debtor  for  creditor's  benefit,  constituted  indem- 
nity contract. 

Life  insurance  in  favor  of  persons  having  no  insurable  interest. 
Note,  128  Am.  St.  Eep.  304,  319. 

Orediton  can  daim  no  benefit  in  insurance  on  debtor's  life,  obtained 
by  wife  and  cblldren. 

Approved  in  Millard  v.  Brayton,  177  Mass.  540,  59  N.  E.  437,  holding 
where  insurance  on  husband's  life  was  payable  to  wife  if  living,  and  if 
not  to  children,  and  husband  signed  application  in  wife 's  name  and  paid 
premiums,  and  wife  died  before  children  who  were  survived  by  husband, 
executor  of  daughter  could  not  recover  of  husband's  administrator  her 
share  of  insurance  money;  Canterbury  v.  Northwestern  Mut.  Life  etc. 
Co.,  124  Wis.  193,  102  N.  W.  1104,  where  husband  procured  policy  pay- 
able to  wife  or  assigns,  assignment  by  husband  and  wife  with  insurer's 
consent  valid. 

Property  reachable  by  creditor's  bill.    Note,  Ann.  Gas.  1914B,  959. 

Policy,  and  money  due  tbereonder,  belong  to  named  benefldaiy;  in- 
sured cannot  dispose  of  such  interest. 

Approved  in  Lawrence  v.  Penn.  Mut.  Life  Ins.  Co.,  113  La.  91,  36 
South.  899,  reaffirming  rule ;  In  re  Churchill,  209  Fed.  770,  126  C.  C.  A. 
490,  where  life  insurance  policy  insured  husband  for  benefit  of  wife,  her 
rights  as  beneficiary  are  exempt  from  interference  or  control  by  him, 
both  under  general  law  and  Wisconsin  statute  of  1898;  In  re  Hogan, 
194  Fed.  847,  114  C.  C.  C.  634,  bankrupt  did  not  have  vested  interest  in 
insurance  policy  during  his  mother's  life  which  he  could  have  trans- 
ferred, and  proceeds  paid  to  him  were  not  recoverable  by  trustee  in  bank- 
ruptcy; In  re  Orear,  189  Fed.  890,  111  C.  C.  A.  150,  insurance  policy 
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payable  on  death  of  insured  to  Ids  wife  as  beneficiary  was  for  wife's 
benefit  within  meaning  of  Missouri  statute,  and  did  not  pass  to  trustee, 
although  insured  is  given  right  to  change  beneficiary  by  terms  of  policy; 
In  re  Judson,  188  Fed.  704,  where  bankrupt  committed  suicide,  bank- 
rupt son  had  vested  interest  prior  to  father's  death  in  insurance  policies 
which  he  was  bound  to  schedule,  and  such  interest  passed  to  trustee  in 
bankruptcy;  In  re  Holden,  114  Fed.  652,  52  C.  C.  A,  346,  holding  where 
husband  and  wife  were  adjudged  bankrupt,  policy  on  husband's  life 
payable  to  wife  if  she  survived,  if  not  then  to  his  personal  represent- 
atives, passed  to  trustees  of  each  under  Bankruptcy  Act,  §  70a,  cl.  5; 
In  re  Welling,  113  Fed.  192,  51  C.  C.  A.  151,  holding  where  semi-tontine 
policy  on  bankrupt's  life  contracted  to  pay  wife  ten  thousand  dollars 
on  insured's  death,  and  provided  that  if  three  annual  premiums  paid 
and  default  thereafter  made,  proportional  paid-up  policy  should  be 
issued  to  wife,  and  gave  insured  right  at  end  of  period  to  receive  policy's 
accumulated  reserve,  policy  passed  to  trustee ;  In  re  West  Norfolk  Lum- 
ber Co.,  112  Fed.  764,  holding  proceeds  of  fire  policy  which  have  been 
pledged  by  owner  of  property  to  secure  debt  exceeding  amount  of  such 
proceeds  is  no  part  of  debtor's  estate  but  belongs  to  pledgee,  and  other 
creditors  can  claim  no  interest  therein;  Kelley  v.  Mutual  Life  Ins.  Co., 
109  Fed.  60,  construing  contract  of  insurance  containing  dependent  and 
independent  covenants;  Roberts  v.  Northwestern  Nat.  Life  Ins.  Co.,  143 
Qt&,  782,  85  S.  E.  1043,  right  reserved  by  insured  in  life  policy  to  change 
beneficiary  does  not  include  power  to  surrender  and  cancel  policy  with- 
out consent  of  beneficiary;  Perry  v.  Tweedy,  128  Ga.  404,  119  Am.  St. 
Bep.  393,  11  Ann.  Oas.  46,  57  S.  E.  783,  where  insurance  policy  desig- 
nated wife  of  insured  as  beneficiary,  and  she  died  before  insured's  death, 
her  interest  in  policy  was  asset  of  her  estate;  Haether  v.  Mohr,  114 
Iowa,  638,  87  N.  W.  692,  holding  where  life  policy  provided  that  com- 
pany would  pay  amount  of  insurance  "unto  H.,  wife  of  M.,  his  exec- 
utors or  assigns,"  word  "his"  referred  to  H.;  Townsend's  Assignee 
V.  Townsend,  127  Ky.  238,  16  L.  R.  A.  (N.  S.)  316,  105  S.  W.  939,  inter- 
est of  children  of  insured  in  life  policy  payable  to  them,  with  no  reser- 
vation in  policy  of  right  to  change  beneficiary,  but  merely  reservation 
of  right  to  surrender  policy  at  end  of  first  ten  years  or  at  end  of  any 
subsequent  five  years,  is  vested  interest ;  Mutual  Life  Ins.  Co.  v.  Twyman, 
122  Ky.  520,  121  Am.  St.  Rep.  471,  92  S.  W.  337,  insured  in  paid-up 
policy  authorizing  him  to  assign  it  or  to  change  beneficiaries,  could 
borrow  money  from  insurer,  and  assign  policy  as  collateral  without  con- 
sent of  beneficiaries,  but  insured  could  not  cancel  policy  upon  inequi- 
table basis  depriving  insured  of  part  of  cash  surrender  value ;  Breard  v. 
New  York  Life  Ins.  Co.,  138  La.  782,  783,  70  South.  802,  holding  in 
action  on  life  policy  naming  wife  of  insured  as  beneficiary  that  bene- 
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ficiary  could  not  be  changed  without  consent  of  beneficiary;  Laughlin 
V.  Norcross,  97  Me.  34,  53  Atl.  835,  holding  will  devising  all  estate  of 
which  testator  may  die  possessed  passes  policy  of  insurance  in  favor  of 
testator  though  policy  not  in  existence  at  date  of  will;  Langdeau  v. 
^ohn  Hancock  Mut.  Life  Ins.  Co.,  194  Mass.  66, 18  L.  B.  A.  (N.  8.)  1190, 
80  N.  E.  454,  where  beneficiary  in  life  insurance  policy  was  subject  to 
change  with  consent  of  insurer,  but  no  change  was  piade  during  life  of 
insured,  interest  of  beneficiary  became  vested  on  insured's  death; 
Haskell  v.  Equitable  Life  Assur.  Soc,  181  Mass.  343,  63  N.  E.  900,  hold- 
ing where  policy  payable  to  mother  if  he  dies  in  twenty  years,  and  if 
she  is  dead  to  his  estate,  and  to  himself  if  he  is  living  at  expiration  of 
period,  insurer  not  liable  to  insured's  bankruptcy  trustee,  though  policy 
has  cash  surrender  value,  in  absence  of  showing  that  beneficiary  had 
consented  to  surrender;  Mutual  etc.  Life  Ins.  Co.  v.  Willoughby,  99 
Miss.  106,  Ann.  Gas.  1913D,  836,  54  South.  835,  beneficiary  can  recover 
on  policy,  although  insured  obtained  loans  on  policy  from  insurer,  then 
surrendered  it  and  obtained  cash  surrender  value,  where  policy  required 
application  for  loan  to  be  signed  by  beneficiaiy,  and  such  signature  was 
forged;  Johnson  v.  Bacon,  92  Miss.  164,  45  South.  859,  life  insurance 
policy  vests  ownership  of  proceeds  in  named  beneficiaries,  and  it  may 
not  be  transferred  or  taken  for  debts  of  insured  without  consent  of  such 
beneficiaries,  whether  insured  was  solvent  or  insolvent  when  he  paid 
premiums;  Grego  v.  Grego,  78  Miss.  445,  28  South.  818,  holding  where 
wife  is  beneficiary  in  policy  on  husband's  life,  court  cannot  divest  her 
of  property  therein  because  she  has  been  guilty  of  conduct  entitling  hus- 
band to  divorce,  though  husband  has  paid  premiums;  Jackson  Bank  v. 
Williams,  77  Miss.  403,  78  Am.  St.  Rep.  531,  26  South.  966,  holding  pro- 
curer of  insurance  policy  designating  another  as  beneficiary  has  no 
power,  without  beneficiary's  consent,  to  pledge  it;  Blum  v.  New  York 
Life  Ins.  Co.,  197  Mo.  522,  95  S.  W.  319,  Rev.  Stats.  1889,  §  7895,  pro- 
viding that  after  divorce  of  wife  husband  may  designate  another  bene- 
ficiaiy in  life  policy,  does  not  apply  to  policy  payable  to  wife  if  living, 
if  not  to  her  children;  United  States  Casualty  Co.  v.  Kacer,  169  Mo. 
313,  92  Am.  St.  Rep.  646,  69  S.  W.  372,  holding  where  policy  provides 
that  person  named  shall  be  beneficiary  if  he  survives  assured,  otherwise 
I)olicy  and  money  are  to  go  to  assured 's  legal  representatives,  beneficiary 
takes  vested  interest  subject  to  be  divested  by  his  death  prior  to  as- 
sured's  death;  Shipman  v.  Protected  Home  Circle,  174  N.  Y.  408,  67 
N.  E.  86,  and  Mutual  Life  Ins.  Co.  v.  Kelly,  114  Fed.  274,  52  C.  C.  A. 
154,  both  holding  where  insured  warranted  in  application  not  to  die  by 
his  own  act  within  two  years  after  issuance  of  policy,  and  covenanted 
that  such  agreement  should  be  consideration  for  policy,  such  agreement 
binds  beneficiary;  Lanier  v.  Eastern  Life  Ins.  Co.,  142  N.  C.  18,  54  S.  E. 
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787,  where  life  policy  bound  company  to  pay  certain  designated  amount 
on  certain  conditions  to  specified  beneficiary,  it  constituted  contract 
directly  between  company  and  beneficiary;  Herring  v.  Sutton,  129  N.  C. 
.  109,  39  S.  E.  773,  holding  where  father  who  is  guardian  of  children 
insures  life  for  their  benefit,  and  sureties  are  influenced  to  sign  guardian* 
bond  by  promise  that  policy  was  for  protection  of  wards  and  sureties, 
no  trust  raised  for  benefit  of  sureties;  Overhiser  v.  Overhiser,  63  Ohio 
St.  82,  57  N.  E.  966,  holding  when  married  woman  is  named  as  bene- 
ficiary in  policy  on  husband's  life  she  is  entitled  to  proceeds  of  policy, 
notwithstanding  she  obtained  divorce  prior  to  his  death ;  Burdett  v.  Bur- 
dett,  26  Okl.  427,  430,  35  L.  R.  A.  (N.  S.)  964, 109  Pac.  926,  927,  policies 
of  insurance  issued  to  insured  on  his  own  life,  payable  to  himself,  or 
on  his  death  to  his  ''executors,  administrators  or  assigns,"  were  his 
separate  property,  proceeds  of  which  go  to  his  executors  as  part  of  his 
estate,  subject  to  widow's  dower;  Holder  v.  Prudential  Ins.  Co.,  77  S.  C. 
302,  57  S.  E.  854,  right  to  change  beneficiaries  in  life  insurance  policy 
does  not  include  power  to  surrender  and  cancel  without  beneficiaries' 
consent ;  D ' Arcy  v.  Mutual  Life  Ins.  Co.,  108  Tenn.  576,  69  S.  W.  770, 
holding  under  life  policy  payable  to  wife  if  she  should  survive,  other- 
wise to  children,  children  take  severable  and  transmissible  interests 
immediately  on  delivery  of  policy,  subject  to  be  defeated  by  survivor- 
ship of  wife  but  not  by  transfer  of  policy  by  insured;  Washington  Life 
Ins.  Co.  V.  Berwald,  97  Tex.  116,  76  S.  W.  444,  insurer  obtaining  policy 
payable  to  wife  cannot,  without  wife's  consent,  abandon  policy  before 
its  expiration ;  Red  River  Nat.  Bank  v.  De  Berry,  47  Tex.  Civ.  100,  102, 
105  S.  W.  1000,  1001,  holding  creditors  are  entitled  as  against  wife 
to  such  proportion  only  of  insurance  as  pa3rments  in  excess  of  three 
hundred  dollars  per  year,  made  when  he  was  insolvent,  bear  to  entire 
amount  of  premiums  paid;  Griffith  v.  New  York  Life  Ins.  Co.,  101  Cal. 
639,  40  Am.  St.  Rep.  101,  36  f^ac.  117,  where  surrender  by  husband,  with- 
out wife,  beneficiary,  consenting,  was  ineffectual ;  Hendrie  etc.  Mfg.  Co. 
V.  Piatt,  13  Colo.  App.  15,  56  Pac.  211,  wife  entitled  to  insolvent 's  insur- 
ance, without  reduction,  where  she  was  creditor  to  amount  greater  than 
premiums;  In  re  Dews,  96  Fed.  181,  bankrupt's  concealment  of  policy 
due  his  wife,  is  not  fraud  on  creditors;  Wirgman  v.  Miller,  98  Ky.  624, 
33  S.  W.  937,  holding  wife  might  pledge  her  interest  as  beneficiary  in 
policy  on  husband's  life;  Irwin  v.  Travelers'  Ins.  Co.,  16  Tex.  Civ.  App. 
686,  39  S.  W.  1098,  assignment  of  policy  to  wife,  void  against  sister, 
beneficiary  named;  Union  Cent.  Ins.  Co.  v.  Wilkes  (Tex.  Civ.  App.),  47 
S.  W.  548,  where  policy  became  term  policy  by  default  in  premium, 
insured  could  not  reinstate  it  without  beneficiary's  consent;  Atkins  v. 
Atkins,  70  Vt.  566,  41  Atl.  503,  holding  beneficiaries  entitled  to  proceeds 
paid  to  A.,  in  trust  for  them;  In  re  Heilbron,  14  Wash.  540  S5  L.  R.  A. 
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604,  45  Pac.  155,  holding  proceeds  of  policy,  in  hands  of  executors,  not 
exempt  from  execution;  dissenting  opinion  in  Estate  of  Breitung,  78 
Wis.  38,  47  N.  W.  18,  majority  holding  insured  might  dispose  of  life 
insurance  by  will,  regardless  of  beneficiary 's  consent ;  dissenting  opinion 
in  In  re  Orear,  178  Fed.  640,  30  L.  R.  A.  (N.  S.)  990,  102  C.  C.  A.  78, 
majority  holding  insurance  policy  authorizing  insured  to  nominate  or 
change  beneficiary  at  will  is  property  which  he  might  have  transferred 
and  passes  to  trustee  in  bankruptcy,  although  payable  to  designated 
beneficiary. 

Distinguished  in  Mutual  Ben.  Life  Ins.  Co.  v.  Swett,  222  Fed.  204, 137 
C.  C.  A.  640,  wife,  designated  as  beneficiary  in  policy  on  husband's  life, 
reserving  to  him  right  to  change  beneficiary,  had  no  vested  right,  and  did 
not,  by  joining  husband  in  assignment  of  policy  for  his  debts,  become 
surety  for  him ;  In  re  Orear,  178  Fed.  635,  80  K  R.  A.  (N.  S.)  990,  102 
C.  C.  A.  78,  insurance  policy  authorizing  insured  to  nominate  or  change 
beneficiary  at  will  is  property  which  he  might  have  transferred,  and 
passes  to  trustee  in  bankruptcy,  although  payable  to  designated  bene- 
ficiary; Mutual  Life  Ins.  Co.  v.  Farmers  &  Merchants'  Nat.  Bank.,  173 
Fed.  401,  administrator  of  insolvent  intestate  under  Ohio  law  primarily 
representing  creditors  and  secondarily  heirs,  may  maintain  suit  in  equity 
to  recover  premiums  paid  on  insurance  policy  by  decedent  in  fraud  of 
creditors;  Johnson  v.  New  York  Life  Ins.  Co.,  56  Colo.  182,  L.  R.  A. 
1916A,  868,  138  Pac.  416,  where  life  policy  provides  for  change  of  bene- 
ficiary, interest  of  beneficiary  cannot  be  defeated  by  failure  of  insured 
to  give  written  notice  to  insurer,  as  required  by  policy ;  Crice  v.  Illinois 
Life  Ins.  Co.,  122  Ky.  577,  121  Am.  St.  Rep.  489,  92  S.  W.  561,  where 
insured  in  life  policy  payable  to  his  wife  and  stipulating  that  he  might 
assign  it  with  insurer's  consent,  assigned  it  to  insurer  as  security  for 
loan,  and  subsequently  accepted  cash  surrender  value,  settlement  was 
binding  on  beneficiary  in  absence  of  fraud  or  inadequate  cash  surrender 
value ;  Wagner  v.  Nat.  Life  Ins.  Co.,  90  Fed.  405,  33  C.  C.  A.  121,  wife 
bound  by  surrender  made  by  husband  as  her  agent;  Hopkins  v.  Hop- 
kins, 92  Ky.  327, 17  S.  W.  865,  refusing  to  enjoin  assignment  at  suit  of 
beneficiary,  where  policy  permitted  change ;  dissenting  opinion^n  Canter- 
bury V.  Northwestern  Mut.  Life  etc.  Co.,  124  Wis.  201,  102  N.  W.  1107, 
majority  holding  where  husband  procured  policy  payable  to  wife  or  as- 
signs, assignment  by  husband  and  wife  with  insured's  consent  valid; 
Leonhard  v.  Provident  Sav.  etc.  Soc,  130  Fed.  289,  64  C.  C.  A.  533, 
arguendo. 

Vested  interest  of  beneficiary  in  ordinary  life  insurance  policy. 
Note,  1  Ann.  Gas.  684. 

Power  of  insured  to  destroy  beneficiary's  rights.    Note,  49  L.  R.  A. 
788,  741. 
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Oonnecticat  statates  relattng  to  ifii&s  fights  become  part  of  policy. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Phinney,  178  U.  S.  338,  44  L.  Ed. 
1093,  20  Sup.  Ct.  910,  holding  it  is  presumed  that  both  parties  to  con- 
tract knew  law  in  respect  to  which  they  make  it  when  they  agree  that 
it  shall  be  determined  by.  laws  of  certain  State ;  Mutual  Life  Ins.  Co.  v. 
Hill,  97  Fed.  267,  38  C.  C.  A.  159,  holding  where  insurance  company  in 
New  York  issued  policy  on  application  made  at  and  forwarded  from 
company's  office  in  Washington,  and  proof  of  d^ath  and  payment  there- 
under were  to  be  made  to  and  by  New  York  office,  policy  is  New  York 
contract;  Jones  v.  New  York  Life  Ins.  Co.,  32  Okl.  348,  122  Pac.  706, 
where  by  stipulation  in  application  law  of  State  of  New  York  applies 
and  governs  policy,  and  policy  provides  that  company  will  make  loans 
on  it,  policy  cannot  be  forfeited  for  nonpayment  of  interest  on  loan,  or 
of  premium,  without  notice  as  required  by  New  York  law;  Equitable 
Life  Assur.  Soc.  v.  Nixon,  81  Fed.  799,  26  C.  C.  A.  620,  policy  issued  to 
resident  of  Washington,  held  New  York  contract ;  Johnson  v.  New  York 
Life  Ins.  Co.,  109  Iowa,  709,  78  N.  W.  906,  holding  policy  a  New  York 
contract,  as  to  forfeiture  law;  Baxter  Nat.  Bank  v.  Talbot,  154  Mass. 
216,  13  L.  B.  A.  55,  28  N.  E.  164,  holding  indorsement  of  note  governed 
by  law  of  State  where  made. 

Distinguished  in  Holmes  v.  Oilman,  138  N.  Y.  383,  34  Am.  St.  Rep. 
470,  20  L.  E.  A.  572,  34  N.  E.  208,  where  partnership  funds,  used  for 
premiums  on  policy,  in  wife's  favor,  surviving  partner  entitled  to 
proceeds. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  63  la.  B.  A.  862. 

Wife's  right  to  insure  husband's  life.    Note,  53  K  B.  A.  820,  821. 

Xnsuraiioe  inremlmns,  paid  by  debtor  on  policy,  In  favor  of  wife,  can- 
not be  recovered  by  creditors. 

Approved  in  Masonic  etc.  Life  Assn.  v.  Paisley,  HI  Fed.  34,  holding 
where  insured  was  insolvent  from  time  of  procurement  of  mutual  policy 
payable  to  wife  and  children  does  not  entitle  creditors  to  proceeds, 
though  he  remained  insolvent  till  death,  where  there  was  no  actual 
fraud ;  Ycg-k  v.  Flaherty,  210  Mass.  40,  96  N.  E.  54,  under  statute  pro- 
viding that  premiums  on  life  insurance  paid  in  fraud  of  creditors  shall 
inure  to  their  benefit  out  of  proceeds  of  policy,  no  action  can  be  main- 
tained at  time  of  payment  of  premium,  nor  until  there  are  proceeds  of 
policy;  Lanning  v.  Parker,  84  N.  J.  Eq.  432,  434,  94  Atl.  66,  66,  pre- 
miums paid  on  life  insurance  policies  in  fraud  of  creditors  may  be  re- 
covered to  extent  of  those  paid  within  statutory  period  of  limitation, 
that  is  six  years  before  commencement  of  suit  j  Hendrie  etc.  Mfg.  Co.  v. 
Piatt,  13  Colo.  App.  15,  56  Pac.  211,  wife  is  entitled  to  whole  of  in- 
solvent's insurance,  where  she  is  a  creditor  to  amount  greater  than 
premiums. 
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Distinguished  in  Bailey  v.  Wood,  202  Mass.  567,  569,  89  N.  E.  151, 152, 
trustee  in  bankruptcy  may  sue  bankrupt's  wife  and  daughter  to  whom 
life  policies  were  assigned  by  bankrupt  to  determine  right  to  proceeds 
on  policies  on  their  maturity,  based  on  bankrupt's  payment  of  premiums 
in  fraud  of  creditors. 

Insurance  premiums  form  no  part  of  proceeds  of  policy,  and  cannot 
be  deducted  by  creditors. 

Approved  in  Hendrie  etc.  Mfg.  Co.  v.  Piatt,  13  Colo.  App.  16,  56  Pac. 
211,  wife  is  entitled  to  whole  of  insolvent's  insurance  where  she  is  a 
creditor  to  amount  greater  than  premiums. 

Assignment  to  wif ev  of  policy  payable  to  estate,  wiiea  insolvent^  is 
ftaadulent  conveyance. 

Approved  in  In  re  Heilbron,  14  Wash.  541,  85  L.  B.  A.  604,  45  Pac. 
155,  proceeds  of  policy  in  hands  of  insured's  executors  not  exempt  from 
execution. 

distinguished  in  Bailey  v.  Wood,  202  Mass.  551,  25  L.  B.  A.  (N.  S.> 
722,  89  N.  E.  148,  under  statute  trustee  in  bankruptcy  cannot  recover 
proceeds  of  paid  up  endowment  life  policy  taken  out  by  insured  and 
transferred  to  his  wife  by  voluntary  assignment;  Barbour  v.  Connecti- 
cut Mut.  Life  Ins.  Co.,  61  Conn.  248,  23  Atl.  156,  holding  transfer  to  wife 
not  fraudulent  as  to  subsequent  creditors. 

Insurance  on  life,  when  a  fraud  on  creditors.    Note,  29  Am.  St.  Rep. 
360,  S64. 

Assignment  of  life  insurance  policies.    Note,  87  Am.  St.  Bejp.  488, 
489,  498,  500. 

Transfer  of  insurance  policy  on  debtors'  life  as  transfer  in  fraud 
of  creditor.    Note,  Ann.  Oas.  1912B,  896. 

It  is  GDlj  ftaudulent  intent  wbich  will  vitiate  insolvent's  gift  to  family. 
Approved  in  Steele  v.  Buel,  104  Fed.  972,  44  C.  C.  A.  287,  holding 
insurance  policies  on  life  of  bankrupt  which  were  exempt  under  State 
laws  from  payment  of  debts  did  not  pass  to  bankruptcy  trustee;  Bar- 
mour's  Admr.  v.  Lame's  Assignee,  106  Ky.  558,  51  S.  W.  9,  holding 
until  insurance  policy  has  been  carried  to  point  where  under  terms  of 
policy  itself  it  has  value,  it  does  not  pass  to  assignee  for  benefit  of  cred- 
itors under  assignment  of  all  "property,  accounts  or  claims  not  herein 
mentioned";  Hendrie  etc.  Mfg.  Co.  v.  Piatt,  13  Colo.  App.  15,  56  Pac. 
210,  213,  216,  ^ife  entitled  to  insolvent's  insurance,  without  reduction, 
where  she  was  his  creditor  for  amount  greater  than  premiums;  Johnson 
V.  Alexander,  125  Ind.  578,  9  L.  B.  A.  662,  25  N.  E.  707,  sustaining 
heirs'  rights  under  transfer  of  policy  to  creditors  who  were  to  pay  over 
balance;  State  v.  Tomlinson,  16  Ind.  App.  677,  59  Am.  St.  Bep.  S45,  45 
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N.  E.  1121,  assignment  to  wife,  valid  against  creditors,  except  as  to 
premiums;  Adler  v.  Hellman,  65  Neb.  293,  75  N/W.  885,  holding  assign- 
ment of  policy  to  the  wife  was  not  fraudulent  as  to  creditors;  Weber 
V.  Paxton,  48  Ohio  St.  271,  26  N.  E.  1052,  sustaining  wife's  rights  to 
whole  proceeds,  against  creditors,  subsequent  to  last  premium;  Mahoney 
V.  James,  91  Va.  179,  26  S.  E.  385,  arguendo. 

Distinguished  in  Holmes  v.  Oilman,  138  N.  Y.  383,  34  Am.  St.  Rop. 
470,  20  L.  R.  A.  572,  34  N.  E.  208,  where  partnership  funds  were  used 
to  pay  premiums  on  policy  in  wife's  favor,  surviving  partner  entitled  to 
proceeds. 

Criticided  in  Merchants'  etc.  Transp.  Co.  v.  Borland,  53  N.  J.  Eq.  294, 
31  Atl.  276,  holding  premiums  paid  on  policies  in  favor  of  wife,  fraudu- 
lent transfers  as  to  creditors. 

Insurable  interest  in  life  of  parent,  child  or  other  blood  relative. 
Note,  54  L.  R.  A.  229. 

Miscellaneous.  Cited  in  Cosmopolitan  Life  Ins.  Co.  v.  Eolgel,  104 
Va.  625,  52  S.  E.  169,  law  of  life  insurance  applies  to  benefit  societies. 

128  17.  S.  212-226,  S2  L.  Ed.  401,  9  Sup.  Ot.  72,  BIDIKOS  v.  JOHNSON. 

Federal  conrta  have  equity  Juiiadictloii  in  lK>ul8iaiia,  although  not  pro- 
vided by  local  statates. 

Approved  in  Smythe  v.  Henry,  41  Fed.  715,  enjoining  prosecution  of 
ejectment  suit,  pending  determination  of  equitable  defense;  Coit  v.  Sul- 
livan-Kelly Co.,  84  Fed.  725,  sustaining  demurrer,  where  legal  and  equi- 
table causes  joined. 

Distinguished  in  Independent  Dist.  of  Pella  v.  Beard,  83  Fed.  13,  fol- 
lowing rule  of  State  court  as  to  charging  trust  on  funds  held  by  receiver. 

Appeal  In  equity  brlmga  wliole  case  before  Supreme  Court,  and  decree 
will  be  reversed  only  when  not  sustainable  on  any  ground. 

Approved  in  Hitz  v.  Jenks,  185  U.  S.  170,  46  L.  Ed.  857,  22  Sup.  Ct. 
604,  holding  deed  of  trust  did  not  confer  power  on  trustee  to  sell  prop- 
erty while  in  his  possession  as  receiver,  after  appeal  from  decree  dis- 
solving injunction  restraining  sale  by  trustee,  by  provision  of  decree 
appointing  trustee  receive,  with  power  until  sale  made  under  deed  of 
trust  to  take  and  hold  property  for  certain  designated  purposes ;  United 
States  V.  Rio  Grande  Dam  &  Irrigation  Co.,  184  U.  S.  423,  46  L.  Ed. 
622,  22  Sup.  Ct.  431,  dismissing  suit  by  United  States  to  enjoin  creation 
of  obstruction  of  davigable  stream  and  remanding  cause  for  further 
hearing  when  material  evidence  is  absent  from  record  because  of  failure 
of  trial  court  to  give  government  time  to  prepare  case;  Mt.  Vernon  Re- 
frigerating Co.  V.  Fred.  W.  Wolf  Co.,  188  Fed.  168,  110  C.  C.  A.  200, 
rule  that  appellate  court  on  writ  of  error  will  not  review  evidence  where 
there  is  material  evidence  tending  to  support  verdict  does  not  obtain  in 
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favor  of  findings  in  equity  cases  coming  np  on  broad  appeal,  where  all 
evidence  is  in  shape  of  depositions;  Merchants'  Nat.  Bank  v.  Cole,  149 
Fed.  709,  79  C.  C.  A.  414,  applying  rule  on  appeal  from  judgment  re- 
fusing to  adjudge  one  a  bankrupt;  In  re  Lipset,  119  Fed.  380,  holding 
referee  in  bankruptcy  must  take  down  all  excluded  testimony  and  make 
same  part  of  record  together  with  rulings  on  objections  and  the  excep- 
tions thereto;  In  re  De  Gottardi,  114  Fed.  342,  applying  rule  to  review 
by  court  of  proceedings  before  referee  in  bankruptcy ;  Coltrane  v.  Tem- 
pleton,  106  Fed.  378,  45  C.  C.  A.  328,  holding  order  entered  on  inter- 
venirig  petition  of  stockholders  appointing  resident  coreceiver  to  act 
with  receivers  previously  appointed  on  application  of  plaintiff  in  taking 
charge  of  property  of  corporation  within  district  is  not  final  appealable 
decree;  Waterloo  Min.  Co.  v.  Doe,  82  Fed.  51,  27  C.  C.  A.  50,  holding 
findings  not  binding  on  appellate  court,  in  equity  case. 

Distinguished  in  King  v.  McLean  Asylum  of  Massachusetts  General 
Hospital,  64  Fed.  358,  26  L.  R.  A.  798,  12  C.  C.  A.  145,  holding  record 
was  not  before  court  in  form  to  raise  questions  argued. 

Supreme  Ooiirt  will  follow  final  dediloiis  of  State  courts  affecting 
titles. 

Approved  in  Gormleyv.  Clark,  134  U.  S.  348,  33  L.  Ed.  913,  10  Sup. 
Ct.  556,  entertaining  proceedings  under  Illinois  "Burnt  Records  Act." 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  E.  A.  266. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Kote,  40  L.  R.  A.  (N.  S.)  420. 

128  XT.  8.  225-230,  92  L.  Ed.  437,   9  Sup.  Ct.  58,  ESTIS  ▼.  TSABXJE. 

Parties  caxmot  be  described  by  firm  name;  but  writ  is  amendable  wbere 
record  discloses  names. 

Approved  in  Rininger  v.  Puget  Sound  Electric  Ry.  Co.,  220  Fed.  420, 
denying  motion  to  dismiss  and  allowing  plaintiffs  to  amend  writ  of  erfor 
and  citation  by  inserting  name  of  defendant  inadvertently  omitted,  and 
to  substitute  new  and  amended  appeal  bond;  Thomas  v.  Green  County, 
146  Fed.  970,  77  C.  C.  A.  487,  inclusion  as  plaintiffs  in  error  of  persons 
who  were  not  parties  does  not  vitiate  writ  as  to  those  who  were  parties ; 
United  States  v.  Schoverling,  146  U.  S.  82,  36  L.  Ed.  895,  13  Sup.  Ct. 
26,  granting  motion  to  amend  by  substituting  individual  names  for  firm 
name ;  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  347,  39  L.  Ed.  727,  15 
Sup.  Ct.  628,  allowing  substitution  of  name  of  real  appellant;  United 
States  V.  Hopewell,  51  Fed.  800,  2  C.  C.  A.  510,  that  citation  was  in  firm 
name,  immaterial,  when  parties  appeared  without  objecting;  Cox  v.  Alex- 
ander, 30  Or.  443,  46  Pac.  795,  entertaining  appeal  when  record  showed 
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it  was  perfected  by  one  having  substantial  interest;  State  v.  Canfield, 
40  Fla.  58,  42  L.  B.  A.  80,  23  South.  598,  applying  rale  in  State  practice. 
Distinguished  in  Martin  v.  Burford,  176  Fed.  555,  100  C.  C.  A.  159, 
rule  allowing  amendment  of  writ  of  error  describing  parties  by  firm 
name,  where  record  discloses  names  of  individuals  does  not  apply  to 
citation,  but  new  citation  may  be  issued  and  served  on  defendants  in 
error. 

Surety  named  in  judgment  but  not  otherwise  party  to  suit  as  proper 
or  necessary  party  to  appeal  or  error  to  review  judgment.  Note, 
Ann.  Gaa.  1914D,  1120. 

Substitution  of  phrase  ''et  al."  in  place  of  names  in  process,  plead- 
ings, etc.    Note,  14  Ann.  Gaa.  572. 

"Wliere  judgment  Is  joint;  all  mnst  join  In  appeal,  or  there  must  be 
smnmons  and  severance. 

Approved  in  Copland  v.  Waldron,  133  Fed.  218,  66  C.  C.  A.  271,  and  • 
Loveless  v.  Ransom,  107  Fed.  627,  46  C.  C.  A.  515,  both  reaffirming  rule ; 
The  Bylands,  231  Fed.  105,  where  joint  and  several  decrees  were  entered 
against  claimant  of  libeled  vessel  and  surety  on  bond  for  release,  appeal 
cannot  be  maintained  by  claimant  without  joinder  of  surety  or  summons 
and  severance;  Teel  v.  Chesapeake  &  0.  Ry.*  Co.,  204  Fed.  917,  47 
L.  B.  A.  (N.  S.)  21, 123  C.  C.  A.  240,  in  action  for  death  of  railroad  em- 
ployee against  two  corporations  as  joint  tort-feasors,  where  instructed 
verdict  was  returned  in  their  favor,  both  were  necessary  parties  to  writ 
of  error;  Lamon  v.  Speer  Hardware  Co.,  190  Fed.  735,  111  C.  C.  A.  462, 
general  judgment  rendered  against  original  defendants  and  sureties  on 
supersedeas  bond  given  by  them  is  joint,  and  original  defendants  can- 
not alone  review  same  without  summons  and  severance;  Ireton  v.  Penn- 
sylvania Co.,  185  Fed.  87,  107  C.  C.  A.  304,  writ  of  error  by  plaintiff 
and  one  defendant  to  review  judgment  for  principal  defendant  cannot 
be  sustained,  where  there  is  nothing,  to  show  summons  and  severance 
of  other  defendants;  Port  v.  Schloss  Bros.  &  Co.,  149  Fed.  732,  79 
C.  C.  A.  437,  applying  rule  where  two  partners  sued  jointly  on  firm  debt 
and  only  one  brought  error  against  judgment  against  both;  Kidder  v. 
Fidelity  Ins.  etc.  Co.,  105  Fed.  823,  44  C.  C.  A.  593,  holding  where  one  of 
several  interveners  appeals  (ind  cites  only  complainant  and  receiver  of 
one  of  several  defendants,  appeal  will  be  dismissed;  Ayres  v.  Polsdorfer, 
105  Fed.  739,  740,  45  C.  C.  A.  24,  holding  where  in  ejectment  under 
statute  authorizing  joinder  as  defendants  of  all  persons  claiming  in- 
terest in  land,  and  defendants  severally  pleaded  title  by  distinct  title, 
writ  of  error  by  one  defendant  alone  will  be  dismissed;  Taylor  v.  Lees- 
nitzer,  31  App.  D.  C.  97,  where  two  parties  have  joint  interest  in  subject 
matter,  and  one  appeals  without  summons  and  severance,  appeal  will 
be  dismissed ;  Clayton  v.  Sievertsen,  115  Iowa,  689,  87  N.  W.  413,  hold- 
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ing  where  land  sold  to  A,  who  executed  purchase  money  mortgage, 
and  thereafter  land  conveyed  to  B,  and  in  foreclosure  against  A  and  B, 
B  filed  cross-claim  and  judgment  g^ven  for  plaintiff  for  full  amount, 
in  appeal  by  B,  A  must  be  served  with  notice;  dissenting  opinion  in 
Hurst  V.  Lakin,  13  Ariz.  331,  114  Pac.  962,  majority  holding  defendant 
could  appeal  from  judgment  against  defendant  and  sureties  without 
joining  sureties;  Dolan  v.  Jennings,  139  U.  S.  388,  35  L.  Ed.  218,  11 
Sup.  Ct.  585,  dismissing  appeal  for  failure  to  bring  up  parties ;  Hedges 
'  V.  Seibert  Cylinder  Oil  Cup  Co.,  50  Fed.  643,  1  C.  C.  A.  594,  dismissing 
appeal  when  only  one  of  several  joint  defendants  appealed;  Rickctts 
V.  Murray,  73  Fed.  691,  19  C.  C.  A.  648,  and  Morrison  v.  Kuhn,  80  Fed. 
741,  26  C.  C.  A.  130,  but  considering  merits  of  appeal  by  one  of  joint 
defendants,  and  affirming;  Hook  v.  Mercantile  Trust  Co.,  95  Fed.  49,  36 
C.  C.  A.  645,  dismissing  appeal,  where  point  raised  on  rehearing;  Car- 
stens  V.  Gustin,  18  Wash.  95,  50  Pac.  934,  dismissing  appeal  for  non- 
joinder of  sureties ;  West  v.  Irwin,  54  Fed.  420,  4  C.  C.  A«  401,  arguendo. 
Distinguished  in  Columbia  River  Packers'  Assn.  v.  McGk)wan,  217 
Fed.  198,  199,  133  C.  C.  A.  190,  where  decree  was  separate  with  respec*: 
to  parties  and  distributive  in  awards  of  damages,  each  of  judgment 
debtors  could  prosecute  appeal  and  failure  to  join  all  in  appeal  is  no^ 
fatal  to  court's  jurisdiction;  The  New  York,  104  Fed.  564,  565,  44 
C.  C.  A.  38,  holding  sureties  on  stipulation  for  release  of  vessel  seized 
in  suit  for  collision  need  not  be  joined  in  appeal  by  claimant,  whose 
sureties  they  are,  from  judgment  in  suit,  though  such  judgment  is  joint 
in  form  against  stipulators;  Evans  v.  Cheyenne  Cement  Stone  etc.  Co., 
20  Wyo.  197,  199,  200,  Aim.  Oaa.  1914D,  1116,  122  Pac.  591,  592,  judg- 
ment against  principal  and  surety  in  undertaking  on  appeal  from  jus- 
tice of  peace  does  not  create  joint  liability,  and  principal  could  sue  out 
writ  of  error  to  District  Court  to  review  judgment  without  joining 
surety;  MacDonald  v.  United  States,  63  Fed.  432,  12  C.  C.  A.  339, 
defendants  jointly  indicted,  entitled  to  separate  appeals,  without  such 
proceedings;  Aiken  v.  Smith,  54  Fed.  896,  4  C.  C.  A.  652,  joinder  of 
parties  not  entitled  to  appeal,  did  not  affect  proper  parties;  The  Glide, 
72  Fed.  202;  18  C.  C.  A.  504^  sureties  on  stipulation  for  release  of  vessel, 
not  parties  within  rule;  St.  Louis  etc.  Ry.  Co.  v.  Jackson,  95  Fed.  565, 
37  C.  C.  A.  165,  receivers  in  foreclosure  finally  discharged  and  not  made 
parties  to  intervention,  not  necessary  parties  to  appeal. 

Appellate  court  will  dismiai^  wbare  record  contains  substantial  defect, 
not  amendable. 

Approved  in  Memphis  Keeley  Inst.  v.  Keeley  Co.,  144  Fed.  631,  75 
C.  C.  A.  430,  decree  dismissing  bill  as  to  one  branch  of  controversy  and 
leaving  principal  issue  undetermined  is  not  final  appealable  decree. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  83.9,  840,  855. 
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128  U.  S.  230-236,  32  L.  Ed.  465,  9  Sup.  Ct.^63,  UNITED  STATES  ▼.  XNOX. 

United  States  commlBsioneirB'  reports,  wliich  Dlstilct  Court  refused  to 
act  upon,  are  cognizable  in  Oonrt  of  Claims. 

Approved  in  South  worth  v.  United  States,  151  U.  S.  183,  38  L.  Ed. 
120,  14  Sup.  Ct.  276,  disallowance  by  Circuit  Court,  no  bar  to  suit  for 
fees  in  Court  of  Claims. 

United  States  conunissioiiier's  dalins  for  docket  fees  may  be  presented 
to  Court  of  Claims. 

Approved  in  United  States  v.  Fitch,  70  Fed.  680,  17  C.  C.  A.  233, 
that  not  presented  to  department,  no  bar  to  suit  for  clerk's  fees. 

Distinguished  in  United  States  v.  Fletcher,  147  U.  S.  667,  87  L.  Ed. 
324,  13  Sup.  Ct.  435,  Court  of  Claims  should  not  interfere  while  claim 
is  pending  in  department,  awaiting  vouchers. 

United  States  oommlssLoner  need  not  mandamus  District  Court  to  pass 
upon  claim  for  feet. 

Approved  in  United  States  v.  Ewing,  140  U.  S.  144,  86  L.  Ed.  889, 
11  Sup.  Ct.  743,  but  allowance  by  Circuit  Court  is  prima  facie  evidence 
of  its  correctness. 

128  U.  S.  236-244,  32  L.  Ed.  445,  9  Sup.  Ot  61,  BBODNAZ  ▼.  AETNA  INS. 
CO. 

Prohibitory  statute  will  not  prevent  socli  encumbrance,  where  grant 
empowers  it. 

Approved  in  Johnson  v.  Jouchert,  124  Ind.  Ill,  8  L.  B.  A.  798,  24 
N.  E.  582,  holding  wife's  grantee  could  not  plead  her  coverture  against 
her  mortgage,  to  secure  husband's  debt. 

Miscellaneous.  Miscited  in  Southern  Pao.  Co.  v.  Burke,  60  Fed.  715, 
9  C.  C.  A.  229. 

128  U.  S.  244^254,  32  L.  Ed.  426,  9  Sup.  Ct.  86^  BANKS  ▼.  MANCHE8TEB. 

Where  cause  is  set  down  upon  bill  and  answer,  new  matter  in  answer 
is  taken  as  tme. 

Approved  in  United  States  v.  Cantini,  199  Fed.  858,  in  proceeding 
for  cancellation  of  naturalization  certificate  issued  to  defendant,  where 
cause  is  set  down  for  hearing  upon  bill  and  answer,  allegations  in  answer 
are  to  be  taken  as  true;  Mound  City  Co.  v.  Castelman,  187  Fed.  927, 
110  C.  C.  A.  55,  where  suit  is  heard  on  bill  and  answer,  allegations  of 
fact  in  bill  that  are  denied  by  answer  are  to  be  taken  as  disproved,^  and 
averments  of  fact  in  answer  whether  responsive  to  bill  or  not,  stand 
admitted ;  Vitzthum  v.  Large,  162  Fed.  686,  holding  demurrer  to  answer 
in  equity  is  not  proper  procedure,  and  only  way  to  test  sufiSciency  of 
answer  in  equity  is  to  set  cause  for  hearing  upon  bill  and  answer;  Peo- 
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pie's  United  States  Bank  v.  Gilson,  161  Fed.  291,  88  C.  C.  A.  332,  where 
ease  is  set  down  for  hearing  on  bill,  answer  and  replication,  allegations 
in  avoidance  or  justification  are  denied  by  replication  and  taken  as 
untrue;  Atlantic  Trust  Co.  v.  Chapman,  146  Fed.  821,  76  C.  C.  A.  396, 
where  receiver's  petition  to  require  complainant  to  pay  expenses  of  re- 
ceivership which  exceeded  proceeds  of  property  was  submitted  on  com- 
plainant's answer,  complainant  entitled  to  benefit  of  denials  of  all 
matters  alleged  in  petition  and  of  all  defenses;  In  re  Waugh,  133  Fed. 
285,  66  C.  C.  A.  659,  applying  rule  where  petitioners  for  involuntary 
bankruptcy  moved  for  adjudication  on  pleadings;  Barrett  v.  Twin  City 
Power  Co.,  Ill  Fed.  46,  47,  reviewing  mode  or  objecting  to  sufficiency 
of  answer  in  equity;  Stokes  v.  Famsworth,  99  Fed.  837,  holding,  in 
equity,  legal  sufficiency  of  facts  averred  to  constitute  defense  cannot  be 
presented  on  exceptions  to  answer  for  impertinence  or  on  motion  to  strike 
out  defense;  Crouch  v.  Kerr,  38  Fed.  550,  551,  striking  out  demurrer 
to  answer,  with  leave  to  set  cause  or  file  ^replication ;  Lake  Erie  etc. 
R.  Co.  V.  Indianapolis  Nat.  Bank,  65  Fed.  690,  and  United  States  v. 
Flournoy  Livestock  etc..  Co.,  71  Fed.  577,  rendering  judgment  on  plead- 
ings ;  Grether  v.  Wright,  75  Fed.  744,  23  C.  C.  A.  498,  on  appeal,  treat- 
ing demurrer  to  answer  as  application  to  have  cause  set  down  for  hear- 
ing; Goldman  v.  Smith,  93  Fed.  183,  holding  sufficiency  of  answer  to 
involuntary  petition  in  bankruptcy  not  to  be  tested  by  demurrer. 

Distinguished  in  In  re  Sandford  Fork  etc.  Co.,  160  U.  S.  257,  40 
L.  Ed.  417,  16  Sup.  Ct.  293,  after  exceptions  to  answer  sustained,  court 
may  allow  replication. 

CopyrlglLt  cannot  be  snsUlned  at  common  law;  it  rests  solely  upon 
statute. 

Approved  in  Bobbs-Merrill  Co.  v.  Straus,  147  Fed.  23,  15  L.  B.  A. 
(N.  S.)  766,  77  C.  C.  A.  607,  reaffirming  rule;  Bobbs-Merrill  Co.  v. 
Straus,  210  U.  S.  346,  52  L.  Ed.  1091,  28  Sup.  Ct.  722,  sole  right  to 
vend  copyrighted  book  secured  by  statute  to  owner  of  copyright  does 
not  include  right  to  impose  by  printed  notice  on  same  page  with  notice 
of  copyright,  limitation  as  to  price  at  which  books  shall  be  sold  at  retail 
by  future  purchasers;  White-Smith  Music  Pub.  Co.  v.  Apollo  Co.,  209 
U.  S.  15,  14  Ann.  Gas.  628,  52  L.  Ed.  661,  28  Sup.  Ct.  319,  perforated 
rolls,  used  in  connection  with  mechanical  piano  players,  reproducing  in 
sound  copyrighted  musical  compositions,  do  not  infringe  copyright; 
American  Tobacco  Co.  v.  Werckmeister,  207  U.  S.  291,  12  Ann.  Gas. 
595,  52  L.  Ed.  214,  28  Sup.  Ct.  72,  inscribing  copyright  notice  upon  pub- 
lished copies,  without  placing  such  inscription  upon  original  painting, 
satisfies  requirement  of  statute;  Thompson  v.  Hubbard,  131  U.  S.  151, 
33  L.  Ed.  86,  9  Sup.  Ct.  720,  where  failure  to  print  proper  notice  of 
copyright  defeated  action  for  infringement;  Saake  v.  Lederer,  174  Fed. 
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136,  98  C.  C.  A.  671,  in  suit  for  infringement  of  copyriglit,  librarian's 
certificate  does  not  per  se  establish  copyright,  bat  bnrden  rests  on 
plaintifE  to  show  compliance  with  statute;  Freeman  v.  The  Trade  Reg- 
ister, 173  Fed  421,  fact  that  January  number  of  monthly  periodical 
called  "Pacific  Fisherman,"  containing  review  of  fishing  industry  for 
preceding  year,  bore  on  cover  words  'Tacific  Fisherman  Annual,"  did 
not  make  such  words  title,  and  depositing  regular  title,  *Tacific  Fisher- 
man," cut  from  inner  page  was  compliance  with  statute;  White-Smith 
Music  Pub.  Co.  V.  Apollo  Co.,  139  Fed.  432,  copyright  of  printed  musical 
composition  not  infringed  by  perforated  record  designed  for  use  with 
mechanism  to  play  composition  on  instrument;  State  v.  State  Journal 
Co.,  75  Neb.  281,  13  Ann.  Gas.  254,  9  L.  R.  A.  (N.  S.)  174,  106  N.  W. 
437,  unauthorized  publication  by  defendant,  for  its  own  benefit,  of  re- 
ports of  Supreme  Court,  not  copyrighted,  was  no  ground  for  recovery  of 
damages. 

Distinguished  in  West  Pub.  Co.  v.  Lawyers  Co-operative  Pub.  Co.,  64 
Fed.  364,  25  L.  B.  A.  446,  compiler  of  digest  may  not  use  reporter's 
work. 

Reporter  of  OUo  Supreme  Ooiut  reports  was  not  author,  and  could  not 
copyright. 

Approved  in  Banks  Law  Pub.  Co.  v.  Lawyers'  Co-operative  Pub.  Co., 
169  Fed.  388,  17  Ann.  Gas.  957,  94  C.  C.  A.  642,  court  reporter  cannot 
secure  copyright  for  mere  arrangement  of  reported  cases  in  sequence, 
and  paging  and  distribution  into  volumes;  West  Publishing  Co.  v. 
Edward  Thompson  Co.,  169  Fed.  854,  where  defendant,  in  preparation  of 
American  and  English  Encyclopedia  of  Law,  and  Encyclopedia  of  Plead- 
ing and  Practice,  availed  itself  of  use  of  complainant's  copyrighted 
syllabus  and  digest  paragraphs  without  original  digesting  or  renoting 
of  citations,  there  was  infringement;  Ex  parte  Brown,  166  Ind.  610, 
78  N.  E.  558,  holding  clerk  of  Supreme  Court  may  furnish  copies  of 
opinions  of  Supreme  Court  for  publication  in  advance  of  publication  of 
official  reporter. 

Distinguished  in  Howell  y.  Miller,  91  Fed.  138,  33  C.  C.  A.  407,  holding 
annotated  edition  of  statutes  entitled  to  copyright. 

State  Is  not  persom  entitled  to  oopyrlght. under  copyriglit  laws. 
Distinguished  in  Peck  v.  Hooker,  61  Conn.  419,  29  Am.  St.  Bep.  217, 
23  Atl.  751,  refusing  to  compel  reporter  to  furnish  copies  of  decisions 
for  publication  in  advance  of  official  report. 

Judges  are  not  autliois  within  eoparrlght  laws,  and  have  no  proprietor- 
ship  in  opinions. 

Approved  in  Dielman  v.  White,  102  Fed.  894,  holding  where  artist 
is  given  commission  to  execute  work  of  art  not  in  existence  at  time 
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commission  executed,  presumed  that  when  executed,  sold  and  delivered 
under  commission,  it  belongs  unreservedly  to  patron,  who  may  make 
reproductions  thereof;  Gilmore  v.  Anderson,  38  Fed.  848,  speeches  and 
letters  in  'Tdfe  of  Garfield"  not  protected,  but  copyright  of  book  un- 
affected. 

Distinguished  in  Callaghan  v.  Myers,  128  U.  S.  647,  32  L.  Ed.  556, 
9  Sup.  Ct.  184,  holding  reporter  entitled  to  copyright  for  syllabi,  etc.; 
Peck  V.  Hooker,  61  Conn.  419,  29  Am.  St,  Bep.  217,  23  Atl.  751,  refusing 
to  compel  reporter  to  furnish  copies  of  decisions  for  publication,  before 
official  report. 

Extent  of  copyright  protection  in  law  reports.  Note,  17  Ann.  Oas. 
962. 

Common-law  right  in  intellectual  productions.  Note,  51  L.  R.  A. 
359,  374. 

Right  of  compiler  of  work  containing  information  derived  from 
sources  common  to  all  to  avail  himself  of  previous  copyrighted 
work  on  same  subject.    Note,  7  E.  R.  0.  126. 

128  T7.  a  254r-257,  S2  L.  Ed.  464,  9  Sup.  Ot.  108,  UNITED  STATES  Y.  OOOK. 
Cadet-midsbipman  is  officer  under  act  entitling  navy  officers  to  credita 

Approved  in  United  States  v.  Alger,  151  U.  S.  365,  38  L.  Ed.  194,  14 
Sup.  Ct.  347,  from  date  of  appointment  as  cadet-midshipman,  officer  en- 
titled to  pay. 

Distinguished  in  Hartigan  v.  United  States,  196  U.  S.  174,  49  L.  Ed. 
436,  25  Sup.  Ct.  204,  West  Point  cadet  is  not  officer  in  army  within  Rev. 
Stats.,  §  1229,  prohibiting  dismissal  from  service  in  time  of  peace  with- 
out court-martial. 

128  T7.  a  258-261,  82  L.  Ed.  448,  9  Sup.  Ot  107,  OBEBIT  CO.  ▼.  ABEANSA8 
CENT.  BY.  CO. 

Appeal  is  not  "taken"  until  presented  to  court  below,  and  petition  and 
allowance  filed. 

Approved  in  Old  Nick  Williams  Co.  v.  United  States,  152  Fed.  928,  82 
C.  C.  A.  73,  and  Old  Nick  Williams  Co.  v.  United  States,  215  U.  S.  543, 
544,  54  L.  Ed.  320,  321,  30  Sup.  Ct.  221,  delay  in  settling  bill  of  excep- 
tions due  to  judicial  engagements  of  trial  judge,  is  no  excuse  for  failure 
to  sue  out  writ  of  error  from  Circuit  Court  of  Appeals  to  Federal  Dis- 
trict Court  within  six  months  allowed  by  statute ;  Conboy  v.  First  Nat. 
Bank,  203  U.  S.- 145,  51  L.  Ed.  130,  27  Sup.  Ct.  50,  thirty  days'  limita- 
tion prescribed  by  general  order  in  bankruptcy  for  taking  appeal  from 
final  order  of  Circuit  Court  of  Appeals  in  bankruptcy  case  cannot  be 
extended  by  filing  petition  for  rehearing  after  expiration  of  thirty  days ; 
XIV— 28 
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In  re  M«Kenzie,  180  U.  S.  546,  45  !-•  Ed.  661,  21  Sup.  Ct.  472,  holding 
supersedeas  issued  by  Circuit  Court  of  Appeals  to  District  Court  after 
appeal  allowed,  citation  signed  and  supersedeas  bond  approved,  not  void 
because  appeal  papers  not  filed  with  District  Court  clerk  till  subsequent 
day;  Freeman  v.  United  States,  227  Fed.  735,  in  criminal  case  where 
transcript  of  record  was  not  filed  for  more  than  two  years  after  return 
day  of  citation  and  writ  of  error,  placing  of  case  on  calendar  was  equiv- 
alent to  indefinite  enlargement  of  time  for  filing  transcript ;  Omaha  Elec- 
tric light  &  Power  Co.  v.  City  of  Omaha,  216  Fed.  855,  133  C.  C.  A.  52, 
by  order  staying  its  mandate  pending  appeal  to  Supreme  Court  from  its 
decision,  Circuit  Court  of  Appeals  retains  its  jurisdiction,  so  that  dis- 
missal of  appeal  leaves  cause  still  pending  in  that  court  which  may  re- 
vise or  change  its  decree,  although  term  at  which  it  was  entered  has 
passed ;  Darnell  v.  Illinois  Cent.  R.  Co.,  206  Fed.  447,  124  C.  C.  A.  327, 
under  act  of  1891,  requiring  appeal  to  or  writ  of  error  from  Circuit 
Court  of  Appeals  to  be  taken  within  six  months  after  judgment  or  de- 
cree, in  computing  six  months,  time  of  pendency  of  proceedings  for  re- 
view in  Supreme  Court,  which  were  dismissed  for  want  of  jurisdiction, 
cannot  be  excluded;  Rector  v.  Alcorn,  204  Fed.  750,  123  C.  C.  A.  125, 
where  petition  and  bond  for  appeal  and  citation  were  presented  to  trial 
judge,  and  he  entered  order  allowing  "writ  of  error"  and  fixed  amount 
of  supersedeas  bond  and  accepted  bond  specifically  providing  for  appeal, 
misuse  of  term  *^writ  of  error"  instead  of  "appeal"  was  insufficient 
to  deprive  Court  of  Appeals  of  jurisdiction;  United  States  v.  Alamo- 
gordo  Lumber  Co.,  202  Fed.  703,  705, 121  C.  C.  A.  162,  where  decree  was 
rendered  in  District  Court  of  territory  of  New  Mexico,  and  writ  of  error 
was  issued  on  day  before  admission  of  State,  writ  of  error  was  not 
brought  because  it  was  not  filed  with  District  Court  of  territory  while 
it  existed,  nor  with  proper  State  court  to  which  'jurisdiction  was  trans- 
ferred; J.  D.  Randall  Co.  v.  Foglesong  Mach.  Co.,  200  Fed.  743,  119 
C.  C.  A.  185,  where  judge  granting  preliminary  injunction  was  tem- 
porarily absent  from  district,  and  papers  for  appeal  were  made  out,  and 
presented  to  another  judge  of  same  court  within  thirty  days  allowed  for 
taking  appeal,  but  such  judge  declined  to  act,  judge  making  order  on  his 
return  properly  allowed  appeal  nunc  pro  tunc;  Brady  v.  Bernard,  170 
Fed.  578,  95  C.  C.  A.  656,  appeal  from  judgment  making  adjudication 
of  bankruptcy  must  be  taken  \^thin  ten  days  under  Bankruptcy  Act,  and 
time  cannot  be  extended  or  revived  by  subsequent  proceedings  in  case; 
Carriere  &  Son  v.  United  States,  163  Fed.  1010,  Custpms  Administra- 
tive Act  providing  that  applications  for  review  of  decisions  of  board  of 
general  appraisers  should  be  filed  within  thirty  days  is  mandatory,  and 
delay  of  one  day  beyond  that  period  is  fatal;  Blaffer  v.  New  Orleans 
Water  Supply  Co.,  160  Fed.  390,  87  C.  C.  A.  341,  Circuit  Court  of 
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Appeals  has  no  jorifidiction  to  review  judgment^  where  appeal  was  taken 
more  than  eight  months  a£ter  judgment;  Kentucky  ete^  Land  Co.  v. 
Howes,  163  Fed.  164,  82  C.  C.  A.  337,  clerk  was  not  bound  to  file  writ 
of  error  until  condition  of  giving  bond  was  fulfilled;  In  re  McCall,  146 
Fed.  901,  902,  76  C.  C.  A.  430,  time  limit  for  review  of  order  confirm- 
ing bankrupt 's  composition  runs  from  entry  of  denial  of  application  for 
rehearing;  Chamberlain  Transp.  Co.  v.  South  Pier  Coal  Co.,'  126  Fed. 
167,  61  C.  C.  A.  109,  holding  order  granting  leave  to  file  petition  for 
and  assignment  of  errors  and  subsequent  approval  of  appeal  bond,  re- 
citing allowance  of  appeal  is  sufficient  to  show  allowance  of  appeal  when 
petition  filed;  Pender  v.  Brown,  120  Fed.  497,  56  C.  C.  A.  646,  holding 
Circuit  Court  of  Appeals  does  not  acquire  jurisdiction  of  caus^  by  writ 
of  error  unless  writ  and  record  are  returned  to  next  term  of  court  to 
which  it  is  made  returnable;  Chow  Loy  v.  United  States,  112  Fed.  356, 
50  C.  C.  A.  279,  applying  principle  to  appeal  from  commissioner's  order 
of  deportation  under  Chinese  Exclusion  Act  of  1888 ;  Anderson  v.  Comp- 
tois,  109  Fed.  976,  48  C.  C.  A.  1,  holding  where  appeal  has  been  regu- 
larly allowed,  citation  issued  and  signed  and  supersedeas  bond  approved, 
filed  and  served.  Circuit  Court  of  Appeals  may  enforce  obedience  to  its 
writ  by  contempt  proceedings;  Norcross  v.  Nave  &  McCord  Mercantile 
Co.,  101  Fed.  797,  42  C,  C.  A.  29,  holding  where  appellant  within  ten 
days  after  adjudication  prayed  appeal  therefrom,  which  was  allowed, 
and  filed  bond,  but  prayer  for  appeal,  its  allowance  and  citation  and 
service  thereon  not  filed  in  District  Court  till  after  ten  days,  appeal 
was  not  ''taken"  within  time  limited  by  Bankruptcy  Act,  §  25a;  Lewis 
V.  Sittle,  7  Ind.  Ter.  606,  104  S.  W.  852,  defect  in  writ  of  error,  con- 
sisting of  failure  to  make  one  of  defendants  against  whom  judgment  was 
rendered  party  thereto,  is  not  cured  by  entry  of  appearance  of  such 
party  after  filing  of  writ  and  expiration  of  time  for  suing  it  out ;  Hill  v. 
Chicago  etc.  R.  R.  Co.,  129  U.  S.  174,  32  L.  Ed.  658,  9  Sup.  Ct.  270,  Nor- 
ton V.  Brownsville,  129  U.  S.  506,  32  L.  Ed.  785,  9  Sup.  Ct.  331,  Richard- 
son V.  Green,  130  U.  S.  Ill,  32  L.  Ed.  874,  9  Sup.  Ct.  445,  Small  v.  North- 
ern Pac.  R.  R.  Co.,  134  U.  S.  515,  38  L.  Ed.  1007,  10  Sup.  Ct.  615,  and 
Green  v.  Elbert,  137  U.  S.  621,  34  L.  Ed.  795, 11  Sup.  Ct.  190,  dismissing 
appeals  where  return  of  record  not  made  at  next  succeeding  term ;  Evans 
V.  State  Bank,  134  U.  S.  330,  33  L.  Ed.  917,  10  Sup.  Ct.  493,  but  holding 
court  could  allow  second  appeal,  within  two  years,  when  first  lapsed; 
Farrar  v.  Churchill,  135  U.  S.  612,  34  L.  Ed.  249, 10  Sup.  Ct.  772,  holding 
cross-appeal  could  not  be  taken  later  than  two  years  from  decree ;  Smith 
V.  Gale,  137  U.  S.  578,  34  L.  Ed.  792,  11  Sup.  Ct.  185,  holding  day  of 
entry  to  be  excluded,  in  computing  two  years  for  appeal;  Fowler  v. 
Hamill,  139  U.  S.  550,  85  L.  Ed.  266,  11  Sup.  Ct.  664,  dismissing  appeal 
where  papers  not  filed  within  two  years ;  Cincinnati  Safe  &  Lock  Co.  v. 
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Grand  Rapids  Safety  Deposit  Co.,  146  U.  S.  55,  36  L.  Ed.  886,  13  Sup. 
Ct.  14,  liolding  writ  of  error  "sued  out'*  at  time  petition  and  assign- 
ment of  errors  filed ;  Hudson  v.  Parker,  156  U.  S.  288,  39  L.  Ed.  428,  15 
Sup.  Ct.  454,  compelling  lower  court  to  admit  prisoner  to  bail,  after 
writ  filed  and  citation  served;  Harkrader  v.  Wadley,  172  U.  S.  163,  43 
L.  Ed.  404, 19  Sup.  Ct.  125,  filing  of  appeal  held  sufficiently  to  appear  by 
record;  Mutual  Life  Ins.  Co.  v.  Phinney,  76  Fed.  618,  22  C.  C.  A.  425, 
dismissing  writ  of  error  where  formal  filing  not  shown  on  record ;  Green 
V.  Lynn,  87  Fed.  840,  31  C.  C.  A.  248,  dismissing  appeal,  when,  though 
papers  filed  in  time,  allowance  was  made  later;  Wazahachie  v.  Coler, 
92  Fed.  286,  34  C.  C.  A.  349,  dismissing  appeal  where  writ  of  error  was 
not  issued  within  statutory  time;  dissenting  opinion  in  McDaniel  v. 
Stroud,  106  Fed.  492,  45  C.  C.  A.  446,  majority  refusing  to  dismiss 
appeal  from  order  allowing  bankruptcy  claim,  though  taken  in  name  of 
other  creditors,  where  trustee  refused  to  allow  use  of  name  and  time 
had  so  nearly  expired  that  it  was  impossible  to  get  order  requiring  him 
to  consent;  Stroud  v.  McDaniel,  106  Fed.  494,  45  C.  C.  A.  453,  arguendo. 
Distinguished  in  Mutual  Life  Ins.  Co.  v.  Phinney,  178  U.  S.  335,  44 
L.  Ed.  1092,  20  Sup.  Ct.  909,  holding  failure  of  clerk  of  Circuit  Court 
of  Appeals  to  indorse  writ  of  error  as  filed  does  not  defeat  transfer  of 
cause;  Bumham  v.  North  etc.  Ry.  Co.,  87  Fed.  169,  30  C.  C.  A.  594,  re- 
fusing to  dismiss  writ  of  error  where  there  was  no  note  of  its  filing, 
which  had  actually  been  done. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  849,  851. 

Appeal  allowed  im  open  conirt  becomes  inopentlTe,  nnlMs  prosecuted. 
Distinguished  in  Stevens  v.  Clark,  62  Fed.  324,  10  C.  C.  A.  379,  dis- 
missing appeal,  though  argued  on  merits,  without  objection. 

Appeal  barred  by  Btatate,  cannot  be  reinstated  by  nunc  pro  tunc  order. 
Approved  in  Robertson  Banking  Co.  v.  Chamberlain,  228  Fed.  501, 
under  Bankruptcy  Act  requiring  appeals  in  bankruptcy  cases  to  be  taken 
within  ten  days  after  judgment,  where  appeal  was  filed  within  ten  days 
and  promptly  presented  to  judge  having  authority  to  allow  appeal,  allow- 
ance of  appeal  three  days  after  such  presentation,  and  after  expiration 
of  ten  days,  related  back  to  date  of  application,  and  appeal  was  in  time ; 
Bank  of  Circleville  v.  Bowsher,  15  Ohio  C.  C.  117,  omission  to  enter 
notice  of  intention  not  curable. 

128  T7.  &  262-272,  32  L.  Ed.  442,  9  Sup.  Ot.  104^  UNITED  STATES  ▼. 
PAI.MEB. 

Implied  contract  for  conq;Mnsation  arises  under  license;   accordingly 
tort  will  not  lie. 
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Approved  in  Bigby  v.  United  States,  188  U.  S.  408,  47  L.  Ed.  524,  23 
Sup.  Ct.  471,  denying  jurisdiction  of  Federal  court  pver  action  for  dam- 
ages for  injuries  to  passenger  in  elevator  in  government  building  sus- 
tained by  reason  of  employee's  negligence  ;>  United  States  v.  Berdan 
Firearms  Co.,  156  U.  S.  566,  569,  S9  L.  Ed.  534,  535, 15  Sup.  Ct.  424,  425, 
holding  implied  contract  of  government,  to  pay  for  use  of  firearm  pat- 
ent, shown ;  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3,  25  C.  C.  A.  301,  suit  to 
restrain  collection  of  a  tax  on  patent  rights  not  one  arising  ''under^  pat- 
ent laws";  Fort  Wayne  etc.  R.  R.  Co.  v.  Haberkom,  15  Ind.  App.  486, 
44  N.  E.  324,  holding  railroad  not  entitled  to  master  mechanic's  inven- 
tion ;  Burton  v.  Burton  Stock  Car  Co.,  171  Mass.  439,  50  N.  E.  1029,  hold- 
ing promise  to  pay  for  license  to  use  invention,  proved. 

Distinguished  in  Russell  v.  United  States,  182  U.  S.  530,  531,  45  L.  Ed. 
1216,  21  Sup.  Ct.  904,  holding  implied  contract  to  pay  patentee  for  in- 
fringement of  patent  by  United  States,  on  which  claim  can  be  brought 
within  jurisdiction  of  Court  of  Claims,  does  not  arise  from  fact  that  pat- 
entee presented  claim  for  infringement  by  gun  adopted  by  war  depart- 
ment, to  ordnance  department  and  also  to  Commissioner  of  Patents; 
SchilUnger  v.  United  States,  155  U.  S.  169,  39  L.  Ed.  Ill,  15  Sup.  Ct. 
87,  Court  of  Claims  had  no  jurisdiction  where  use  was  infringement. 

Implication  from  use  of  patented  article,  of  promise  to  pay  royalty. 
Note,  44  L.  R.  A.  (N.  S.)  335. 

Pateatee's  property  caimat  be  aFpropciated  by  goveninient;  it  miut 
compensate  for  nie. 

Approved  in  United  States  v.  Lynah,  188  U.  S.  463,  47  L.  Ed.  546, 
23  Sup.  Ct.  354,  upholding  Circuit  Court's  jurisdiction  of  suit  against 
United  States  to  recover  compensation  for  destruction  of  value  of  land 
as  result  of  acts  of  officers  in  improving  navigation;  McCormick  Har- 
vesting Mach.  Co.  V.  Aultman-Miller  Co.,  169  U.  S.  609,  42  L.  Ed.  876, 
18  Sup.  Ct.  444,  having  lost  jurisdiction  by  granting  patent,  department 
could  not  cancel  same  on  application  for  reissue;  Sheriff  v.  Turner,  119 
Fed.  784,  refusing  to  enjoin  army  officer  acting  under  orders  of  war 
department  and  pursuant  to  statute  providing  for  building  of  army  post, 
from  constructing  sewer  therefrom  upon  lands  over  which  government 
has  right  of  way,  at  suit  of  owner  of  land  lying  below  mouth  of  sewer 
and  through  which  stream  runs  into  which  it  will  discharge;  United 
States  V.  Morgan,  99  Fed.  573,  39  C.  C.  A.  653,  holding  where  govern- 
ment lightship  broke  from  moorings  in  storm  and  was  carried  out  and 
signaled  tug  for  assistance  and  tug,  after  repeated  efforts  to  cast  line 
to  her,  succeeded  in  towing  her  to  wharf,  tug  was  entitled  to  twelve  hun- 
dred dollars  for  salvage  service;  Dickerson  v.  Sheldon,  98  Fed.  622,  39 
C.  C.  A.  191,  holding  fact  that  infringing  article  has  been  seized  and 
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sold  for  violation  of  customs  laws  does  not  vest  pnrcliaser,'  who  buys 
with  knowledge  of  its  infringing  character,  with  any  right  to  vend  it 
as  against  owner  of  patent;  United  Shoe  Machinery  Co.  v.  Ramlose,  231 
Mo.  642,  132  S.  W.  1142,  nnder  Revised  Statutes  providing  that  machin- 
ery covered  by  letters  patent  may  not  be  used  without  permission  from 
owner,  lessee  of  patented  machines  holding  them  under  void  lease  from 
patentee  has  no  right  to  use  machines;  dissenting  opinion  in  Interna- 
tional Postal  Supply  Co.  v.  Bruce,  194  U.  S.  608,  48  L.  Ed.  1138,  24  Sup. 
Ct.  820,  majority  holding  patentee  for  improvements  in  stamp-canceling 
machine  cannot  enjoin  use  by  postmaster  of  infringing  machines. 

Distinguished  in  Belknap  v.  Schild,  161  U.  S.  16,  40  L.  Ed.  601, 16  Sup. 
Ct.  444,  refusing  to  enjoin  use  of  patent  for  caisson  gates,  owned  and 
used  by  government;  Dashiell  v.  Grosvenor,  66  Fed.  338,  27  L.  R.  A.  70, 
13  C.  C.  A.  593,  refusing  to  enjoin  naval  officers  from  making  and  using 
patented  cannon. 

Patent  rights  as  property.    Note,  17  Ann.  Gas.  391. 

Remedy  against  government  or  its  agents  for  infringement  of  pat- 
ent rights.    Note,  15  Ann.  Gas.  1109. 

Court  of  Olalms  has  Jurisdiction  of  suit  by  patestee,  against  govern- 
ment, for  compensatioiit 

Approved  in  Crozier  v.  Fried.  Krupp  Aktiengesellschaft,  224  U.  S.  303, 
56  L.  Ed.  775,  32  Sup.  Ct.  488,  Federal  Supreme  Court  ordering  dis- 
missal of  suit  to  enjoin  army  officer  from  making  or  causing  to  be  made, 
guns  or  gun  carriages  embodying  patented  inventions,  owned  by  com- 
plainant, directs  that  it  be  without  prejudice  to  complainant's  right  to 
proceed  in  Court  of  Claims  under  act  of  June,  1910,  for  compensation; 
United  States  v.  Lynah,  188  U.  S.  459,  47  L.  Ed.  544,  23  Sup.  Ct.  352, 
upholding  Circuit  Court's  jurisdiction  over  suit  against  government  to 
recover  compensation  for  destruction  of  value  of  land  as  result  of  acts 
of  officers  in  improving  navigation;  Dooley  v.  United  States,  182  U.  S. 
229,  45  L.  Ed.  1080,  21  Sup.  Ct.  765,  holding  action  to  recover  back  duties 
illegally  exacted  and  paid  under  protest  upon  imports  into  Porto  Rico 
from  New  York  is  within  jurisdiction  of  Circuit  Court  as  Court  of 
Claims,  whether  exactions  were  tortious  or  not ;  United  States  v.  Berdan 
Firearms  Co.  156  U.  S.  566,  569,  89  L.  Ed.  534,  585,  15  Sup.  Ct.  424,  425, 
holding  implied  contract  of  government,  to  pay  for  use  of  firearm  pat- 
ent, shown ;  dissenting  opinion  in  Schillinger  v.  United  States,  155  U.  S. 
175,  89  L.  Ed.  118,  15  Sup.  Ct.  89,  majority  holding  Court  of  Claims  had 
no  jurisdiction,  when  use  complained  of  was  infringement ;  International 
Postal  Supply  Co.  v.  Bruce,  114  Fed.  513,  denying  jurisdiction  over  bill 
for  injunction  against  infringement  of  stamp-canceling  machine  used  by 
postmaster  under  lease,  where  postmaster  pleaded  that  he  never  per- 
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sonally  used  machines,  bat  that  they  were  nsed  by  subordinates  under 
orders  of  postoffice  department,  and  rental  of  such  machines  paid  by 
order  of  department  from  government  funds. 

Distinguished  in  Hill  v.  United  States,  149  U.  S.  599,  37  L.  Ed.  864, 
13  Sup.  Ct.  1013,  Circuit  Court  had  no  jurisdietion  of  action  for  use  and 
occupation,  where  plaintiff's  right  of  property  not  recognized;  Coleman 
V.  United  States,  162  U.  S.  99,  38  L.  Ed.  870,  14  Sup.  Ct.  474,  Court  of 
Claims  had  no  jurisdiction  where  services  rendered  without  expectation 
of  reward ;  Schillinger  v.  United  States,  156  U.  S.  169,  89  L.  Ed.  Ill;  15 
Sup.  Ct.  87,  Court  of  Claims  had  no  jurisdiction  where  use  was  infringe- 
ment ;  Belknap  v.  Schild,  161  U.  S.  17,  40  L.  Ed.  601,  16  Sup.  Ct.  445, 
refusing  to  enjoin  use  of  patented  caisson  gates,  owned  and  used  by 
government;  Holmes  v.  United  States,  78  Fed.  514,  dismissing  petition 
to  cancel  an  alleged  invalid  judgment  lien  in  favor  of  United  States. 

Court  of  Claims  datormlnes  dianurter  and  amonnt  of  use^  in  suit  by 
XHitentee  against  govenunant. 

Approved  in  Murray  v.  Chicago  etc.  Ry.  Co.,  62  Fed.  39,  arguendo. 

128  U.  &  278-289,  32  L.  Ed.  429,  9  Sup.  Ot.  66,  MEANS  ▼.  DOWD. 

Stats.  13  EUz.  la  law  of  Nortb  OaroUius  except  tliat  grantee*  most 
participate  1b  ftand. 

Approved  in  In  re  Herman,  207  Fed.  598,  chattel  mortgage  which  mort- 
gagee had  reasonable  ground  to  believe  would  operate  as  preference,  was 
voidable,  even  though  mortgagor  intended  no  preference;  Wailes  v. 
Davies,  168  Fed.  677,  under  statute  making  conveyances  to  defraud  cred- 
itors void,  attempted  relocation  of  mining  claim  was  fraudulent,  and 
title  of  complainant  will  not  be  quieted;  Crookston  State  Bank  v.  Lee, 
124  Minn.  113,  144  N.  W.  434,  preferential  transfer,  without  actual 
fraud,  does  not  constitute  disposition  of  property  with  intent  to  defraud 
creditors,  so  as  to  authorize  issuance  of  attachment;  Battle  v.  Mayo,  102 
N.  C.  440,  sustaining  mortgage  to  wife,  to  secure  pre-existing,  debt; 
Woodruff  V.  Bowles,  104  N.  C.  211, 10  S.  E.  486,  sustaining  deed  by  hus- 
band to  wife. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  R.  A.  636,  639. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con- 
sideration.   Note,  82  L.  B.  A.  66« 

Trust  deed  securing  delits   dne  grantee^   and   reserving   Insolvwit's 
possession,  is  void. 

Approved  in  Schwabacher  Bros.  Co.  v.  Palmer,  4  Alaska,  84,  chattel 
mortgage  given  by  merchant  on  stock  of  goods  to  secure  actual  debt, 
mortgagor  remaining  in  possession  and  selling  same  in  ordinary  course 
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of  trade,  is  fraudulent  and  void  as  to  creditors,  but  valid  as  between 
parties  thereto ;  Barber  v.  Wilds,  33  App.  D.  C.  155, 156,  deed  by  debtor, 
absolute  on  its  face,  in  pursuance  of  agreement  by  which  benefit  is 
secured  to  grantor  at  expense  of  creditors,  is  fraud,  whether  so  intended 
by  parties  or  not;  Cissell  v.  Johnston,  4  App.  D.  C.  349,  provision  in 
assignment  for  benefit  of  creditors  limiting  benefit  of  trust  to  such  credi- 
tors only  as  shall  release  their  demands  if  not  paid  in  full,  is  preference 
within  statute  of  1893,  and  is  void;  Elansas  City  Packing  Co.  v.  Hoover, 
1  App.  D.  C.  275,  assignment  for  benefit  of  creditors  providing  that  sur- 
plus should  be  paid  to  assignor  and  that  assignee  should  have  power  to 
continue  business  of  assignor  and  sell  property  assigned  upon  credit, 
was  void  as  to  creditors;  Cauthom  v.  Burley  State  Bank,  26  Idaho,  547, 
144  Pac.  1113,  chattel -mortgage  on  stock  of  goods  which  provides  that 
mortgagors  may  retain  possession  of  goods  and  sell  same  in  usual  course 
of  business,  paying  certain  per  cent  of  proceeds  each  week  on  mortgage 
debt,  is  not  void  per  se ;  Brooks  v.  Bank  of  Beaver  City,  82  Kan.  603, 109 
Pac.  411,  unrecorded  chattel  mortgage  given  by  merchant  on  entire  stock 
of  goods,  where  mortgagor  remains  in  possession  and  mortgagee  knew 
that  preference  was  intended  was  voidable  preference  under  Federal 
Bankruptcy  Act;  Donk  Bros.  Coal  etc.  Co.  v.  Kinealy,  81  Mo.  App.  652, 
holding  where  trust  deed  of  realty  and  personalty  to  secure  indebted- 
ness authorized  trustee,  at  his  discretion,  to  continue  business  and  chaige 
expense  to  trust  fund,  and  to  hold  property  indefinitely,  such  instru- 
ment was  fraudulent;  Rocheleau  v.  Boyle,  11  Mont.  463,  464,  28  Pac. 
876,  mortgage,  thoi:^h  properly  recorded,  void  when  mortgagor  retains 
possession,  and  sells  without  accounting;  Hoppe  Hardware  Co.  v.  Bain, 
21  Okl.  183,  17  L.  R.  A.  (N.  S.)  310,  95  Pac.  767,  transfer  by  insolvent 
debtor  of  his  assets  to  corporation  was  fraudulent  and  void  as  to  credi- 
tor not  assenting  thereto;  Little  Co.  v.  Bumham,  5  Okl.  293,  49  Pac.  69, 
holding  void  mortgage  of  stock  of  goods  reserving  in  mortgagor  power  to 
sell  in  due  course  of  business  and  to  apply  proceeds  to  expenses  and  in 
keeping  up  of  stock. 

Distinguished  in  In  re  Bumham,  140  Fed.  929,  mortgage  permitting 
mortgagor  to  sell  goods  in  due  course  of  trade,  using  proceeds  to  pay 
expenses,  replenish  stock  and  repay  mortgage  debt,  is  not  invalid  as  to 
after-acquired  property;  Dugan  v.  Beckett,  129  Fed.  59,  63  C.  C.  A.  498, 
chattel  mortgage  authorizing  mortgagor  to  continue  in  possession  and 
sell  goods  but  to  deposit  daily  receipts  over  running  expenses  to  mort- 
gagee's account,  to  be  applied  to  debt,  not  fraudulent  per  se;  Etheridge 
V.  Sperry,  139  U.  S.  272,  273,  274,  85  L.  Ed.  174,  175,  11  Sup.  Ct.  567, 
568,  chattel  mortgage,  otherwise  valid,  not  affected  by  parol  agreement 
that  net  proceeds  should  be  applied  on  debt;  Huntley  v.  Kingman,  152 
U.  S.  535,  S8  L.  Ed.  543,  14  Sup.  Ct.  691,  assignment  for  benefit  of  cer- 
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tain  creditors,  not  invalidated  by  reservation  of  surplus;  Edelhoff  v. 
Homer  etc.  Mfg.  Co.,  86  Md.  613,  39  Atl.  317,  chattel  mortgage  not 
invalidated  by  oral  agreement  to  continue  sales  for  benefit  of  mortgagee ; 
Ephraim  v.  Kelleher,  4  Wash.  256,  18  L.  R.  A.  624,  29  Pac.  989,  where 
mortgagor  held  possession  under  mortgage,  and  under  parol  agreement, 
paid  net  proceeds  to  mortgagee,  transaction  valid. 

Chattel  mortgage  allowing  the  mortgagor  to  retain  possession  and 
to  sell  the  property.    Note,  15  Am.  St.  Rep.  915.  _ 

Assignment  for  creditors,  unrecorded,  insolvent  grantor  retaining  con- 
trol and  possession,  heUd  void. 

Distinguished  in  Huntley  v.  Kingman,  152  U.  S.  537,  88  L.  Ed.  544, 14 
Sup.  Ct.  692,  assignment  for  security  of  certain  creditors,  not  invali- 
dated by  reservation  of  surplus;  Torlina  v.  Trorlicht,  6  N.  M.  62,  27  Pac. 
796,  assignment  in  good  faith  for  creditors'  benefit,  not  void  because 
of  slight  delay  in  converting  property  to  cash. 

Fraudulent  conveyance  was  avoided  on  ground  of  ftaad,  althougb  suit 
not  brought  within  time  limited  for  avoiding  preferences. 

Miscellaneous.  Cited  in  Wilson  v.  Perrin,  62  Fed.  631,  11  C.  C.  A. 
66,  holding,  in  accordance  with  State  court,  chattel  mortgage  reserving 
exemptions,  valid;  Hancock  v.  Wooten,  107  N.  C.  23,  11  L.  R.  A.  472, 
12  S.  E.  201,  preferred  creditor  could  not  share  pro  rata  in  proceeds  of 
judgment  creditors'  bilL 
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Habeas  corpus  win  not  be  awarded  if  it  appean  from  petition  tliat 
prisoner  would  be  remanded. 

Approved  in  Anderson  v.  Moyer,  193  Fed.  507,  denying  habeas  corpus 
to  person  convicted  on  both  counts  of  breaking  into  postoffice  with  intent 
to  commit  Larceny,  and  of  larceny  of  postage  stamps,  and  sentenced  on 
each  count;  Ex  parte  Collins,  151  Fed.  359,  under  Rev.  Sta:ts.,  §  755, 
Federal  court  will  not  issue  writ  of  habeas  corpus  if  it  appears 
from  petition  that  party  is  not  entitled  thereto,  and  that  if  brought  into 
court  and  commitment  inquired  into,  he  would  be  remanded;  In  re  Eaton, 
51  Fed.  806,  denying  writ  in  such  case;  Ex  parte  Murray,  66  Fed.  298, 
denying  writ  when  petition  showed  indictment  of  negro  by  white  grand 
jury. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Gas.  1051. 

Oircnit  Oonrt  may  punlsli  for  contempt,  under  act  of  Congress. 
Approved  in  Savin,  Petitioner,  131  U.  S.  274,  S3  L.  Ed.  152,  9  Sup.  Ct. 
700,  holding  attempt  to  intimidate  and  bribe  witness,  in  witness  room, 
contempt ;  Ex  parte  McLeod,  120  Fed.  134,  holding  assault  upon  United 
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States  commissioner,  because  of  past  discharge  o£  dnty,  is  contempt  of 
authority  of  court  whose  officer  commissioner  is;  Gay  v.  Thorpe,  1  CaL 
App.  314,  82  Pac.  221,  justice  of  peace  before  whom  deposition  in  Supe- 
rior Court  action  to  be  taken  cannot  punish  as  contempt  disobedience  of 
subpoena. 

Distinguished  in  Burke  v.  Territory,  2  OkL  616,  37  Pac.  836,  holding 
statutes  referred  to  in  rule  did  not  apply  to  territory. 

Habeas  coimui  Is  appropriate  to  obtain  release  of  prisoner,  h^ld  under 
order  of  court  lacking  Jurisdiction. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  332,  334,  69  L.,Bd.  982, 
983,  36  Sup.  Ct.  682,  habeas  Corpus  will  not  issue  out  of  Federal  court 
in  behalf  of  person  in  custody  under  conviction  in  State  court  where 
allegations  of  hostile  manifestations  amounting  to  mob  domination  were 
groundless  except  in  few  particulars,  as  to  which  court  ruled  they  were 
irregularities  not  harmful  to  defendant,  and  insufficient  to  avoid  verdict ; 
In  re  Tyler,  149  U.  S.  ISO,  87  L.  Ed.  694,  13  Sup.  Ct.  789,  refusing  to 
consider  whole  record  for  error  merely;  In  re  Lennon,  166  U.  S.  662, 
41  L.  Ed.  1112,  17  Sup.  Ct.  659,  denying  writ  when  court  committing 
had  jurisdiction  of  cause;  In  re  King,  61  Fed.  435,  refusing  writ  for 
misconduct  of  jurors;  Ex  parte  Lair,  177  Fed.  796,  where  conviction 
was  void  for  court's  lack  of  jurisdiction  of  subject  matter,  habeas  corpus 
was  proper  remedy  to  obtain  discharge;  Cuyler  v.  Atlantic  etc.  R.  Co., 
131  Fed.  99,  discharging  on  habeas  corpus  newspaperman  jailed  for  eon- 
tempt  consisting  of  editorial  attacking  official  conduct  of  Federal  court; 
In  re  Reese,  107  Fed.  949,  47  C.  C.  A.  87,  holding  habeas  corpus  proper 
where  one  imprisoned  for  violating  injunction  sought  on  ground  that 
prisoner  not  being  party  to  cause  was  not  subject  to  jurisdiction  of 
court  in  particular  case;  In  re  Burkell,  2  Alaska,  110,  denying  habeas 
corpus  where  justice  of  peace  added  "at  hard  labor"  to  penalty  of  impris- 
onment in  county  jail  for  petit  larceny;  Ex  parte  McCown,  139  N.  C. 
103,  2  L.  R.  A.  (N.  S.)  608,  51  S.  E.  960,  where  after  adjoumm©nt  of 
court  until  further  notice  petitioner  assaulted  judge  in  his  dwelling  be- 
cause of  judge's  official  action,  he  was  in  contempt. 

Judgment  lying  without  Jurisdiction  of  court  of  even  superior  Juris- 
diction, and  general  authority,  la  yold. 

Approved  in  United  States  v.  Atchison  etc.  R.  Co.,  142  Fed.  182, 
quashing  information  for  contempt  for  violation  of  injunction  restraining 
rebates;  McHenry  v.  State,  91  Miss.  578,  16  L.  R.  A.  (N.  S.)  1062,  44 
South.  834,  order  of  mandamus  by  Circuit  Court  in  excess  of  its  powers 
is  nullity,  and  person  disobeying  it  cannot  be  punished  for  contempt; 
Ex  parte  Buskirk,  72  Fed.  21, 18  C.  C.  A.  410,  discharging  prisoner  com- 
mitted for  contempt  of  order  entered  nunc  pro  tunc;  Hovey  v.  Elliott, 
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145  N.  Y.  143,  89  L.  R.  A.  463,  39  N.  E.  845,  holding  court  had  no  juris- 
diction to  strike  out  pleading  in  question. 

Distinguished  in  United  States  v.  Debs,  64  Fed.  739,  committing  Debs 
for  contempt  of  injunction  against  interference  with  mails. 

Conclusiveness  of  ju^ment.    Note,  23  Am.  St.  Bap.  109. 

Facts  In  contempt  case  cannot  be  reviewed. 
Approved  in  Ex  parte  McCown,  139  N.  C.  99,  2  L.  R.  A.  (N.  S.)  603, 
51  S.  E.  959,  reaffirming  rule;  Harlan  v.  McGourin,  218  U.  S.  448, 
21  Ann.  Gas.  849,  54  L.  Ed.  1105,  31  Sup.  Ct.  44,  upon  habeas  corpus 
to  inquire  into  detention  under  conviction  in  Federal  Cifcuit  Court, 
affirmed  by  Circuit  Court  of  Appeals,  bill  of  exceptions  cannot  be  ex- 
amined to  determine  whether  testimony  supported  accusation;  In  re 
Nevitt,  117  Fed.  449,  54  C.  C.  A.  622,  denying  habeas  corpus  to  review 
commitment  of  Tjounty  judges  refusing  to  comply  with  mandamus  direct- 
ing them  to  levy  tax  to  pay  judgment  against  county ;  Lamon  v.  McKee, 
7  Mackey  (D.  C),  467,  holding  neither  appeal  nor  writ  of  error  lies 
from  order  directing  attachment  against  party  as  for  contempt  of  court ; 
Ex  parte  Roper,  61  Tex.  Cr.  86,  134  S.  W.  343,  where,  in  proceedings 
for  contempt  for  violating  injunction  restraining  sale  of  liquor,  evidence 
showed  accused,  who  testified  that  business  belonged  to  minor  son,  had 
leased  premises  and  obtained  licenses  in  his  own  name,  finding  that  he 
was  connected  with  business  and  liable  for  sale  in  violation  of  injunction, 
will  not  be  disturbed  on  habeas  corpus;  State  v.  Buddress,  63  Wash. 
32,  114  Pac.  882,  facts  in  order  adjudging  attorney  guilty  of  contempt 
for  noisy  and  angry  language  are  taken  as  true  on  appeal;  In  re  Debs, 
168  U.  S.  600,  39  L.  Ed.  1108,  15  Sup.  Ct.  912,  lower  court's  judgment 
that  defendant  had  disobeyed  injunction,  conclusive;  In  re  Lennon, 
166  U.  S.  552,  41  L.  Ed.  1112,  17  Sup.  Ct.  659,  and  Ex  parte  Lennon,  64 
Fed.  321,  12  C.  C.  A.  134,  collecting  cases,  and  denying  writ,  where 
court  had  jurisdiction;  Ex  parte  Whitmore,  9  Utah,  444,  35  Pac.  525, 
denying  writ  when  court  had  jurisdiction  of  person  and  subject  matter; 
dissenting  opinion  in  Ex  parte  Duncan,  42  Tex.  Cr.  676,  62  S.  W.  763, 
764,  majority  holding  recitations  in  judgment  for  contempt  are  not 
conclusive  of  facts  recited  but  may  be  subject  to  attack  on  habeas 
corpus. 

Olrcciit  Oourt  may  soinmaxlly  puniali  for  contempt  committed  In  its 
presence. 

Approved  in  Brown  v.  United  States,  196  Fed.  354,  116  C.  C.  A.  171, 
judgment  for  contempt  against  defendants  for  refusing  to  produce  papers 
before  grand  jury  was  supported  by  evidence  showing  they  had  papers 
in  their  possession  when  in  jury-room;  Juvenile  Court  v.  Hughlett,  44 
App.  D.  C.  62,  Juvenile  Court  of  District  of  Columbia  has  jurisdiction 
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to  punish  for  oontempt  person  who  disobeys  summons  to  appear  and 
testify  as  witness;  People  v.  H(^an,  266  111.  499,  100  N.  E.  178,  County 
Court  had  no  jurisdiction  to  punish  witness,  in  hearing  before  election 
commission,  for  contempt  for  perjury;  In  re  Ohartz,  29  Nev.  119,  124 
Am.  St.  Rep.  915,  5  L.  R.  A.  (N.  8.)  916,  85  Pac.  356,  statements  of 
attorney  in  petition  for  rehearing  of  cause  in  which  Supreme  Court  held 
statute  limiting  hours  of  labor  valid,  that  decisions  were  written  by 
politicians  knowing  nothing  of  what  they  wrote,  constituted  contempt; 
Burdett  v.  Commonwealth,  103  Ya.  846,  106  Am.  St.  Rep.  916,  68 
L.  R.  A.  251,  48  S.  E.  881,  upholding  punishment  for  contempt  consisting 
of  libelous  newspaper  articles ;  State  v.  Buddress,  63  Wash.  28,  114  Pac* 
881,  holding  court  had  power  to  punish  summarily  attorney  using  bois- 
terous and  angry  language  in  applying  for  dismissal  of  case;  Savin, 
Petitioner,  131  U.  S.  276,  88  L.  Ed.  153,  9  Sup.  Ct.  701,  omission  of 
word  "summary"  in  Revised  Statutes,  does  not  change  rule ;  Eilenbeckcr 
V.  Plymouth  County,  134  U.  S.  36,  33  L.  Ed.  80S,  10  Sup.  Ct.  426,  hold- 
ing one  in  contempt  of  restraining  order,  not  entitled  to  jury  trial; 
Interstate  Commerce  Com.  v.  Brimson,  154  U.  S.  489,  88  L.  Ed.  1061, 
14  Sup.  Ct.  1138,  holding  commission  entitled  to  have  Circuit  Court 
order  witness  to  testify  before  it;  In  re  Terry,  13  Sawy.  601,  holding 
Terry  not  entitled  to  credits  as  "prisoner  convicted  of  offense  against 
laws  of  United  States";  In  re  Neagle,  14  Sawy.  267,  5  L.  R.  A.  91, 
39  Fed.  857,  releasing  Neagle,  charged,  in  State  court,  with  murder, 
'for  killing  in  defense  of  Federal  judge;  In  re  Brule,  71  Fed.  947, 
bribing  witness  at  his  residence  held  contempt,  punishable  under  Rev. 
Stats.,  §726;  Hillmon  v.  Mut.  L.  Ins.  Co.,  79  Fed.  750,  letter  from 
insurance  superintendent  to  companies,  refusing  license  for  their  action 
in  the  action,  not  contempt;  State  v.  Markuson,  5  N.  D.  155,  64  N.  W. 
937,  holding  one  in  contempt  not  entitled  to  trial  by  jury;  State  v. 
Crum,  7  N.  D.  305,  74  N.  W.  994,  commitment  for  contempt  was  not 
"prosecution"  within  meaning  of  Constitution;  dissenting  opinion  in 
Re  Gompers,  40  App.  D.  C.  340,  341,  majority  holding  criminal  contempt 
is  not  crime  within  meaning  of  statute  providing  that  no  person  shall 
be  prosecuted  for  offense  unless  indicted  within  three  years  after  eom- 
mission  of  offense. 

Courts,  tribunals  and  persons  authorized  to  punish  contempts.    Note, 
117  Am.  St.  Rep.  952,  958. 

Contempt  procedure  in  Federal  court.    Note,  Ann.  Gas.   1916D, 
1052,  1058,  1060. 

Necessity  that  hearing  be  allowed  before  imposition  of  punishment 
for  contempt.    Note,  Ann.  Caa.  1916A,  727. 

Right  of  one  charged  with  contempt  to  notice  and  hearing.    Note, 
10  L.  R.  A.  (N.  S.)  1103. 
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« 

Oouxts  of  JuBtlce  liave  inherent  power  to  pnniah  oontemirtb 
Approved  in  Patterson  v.  Colorado,  205  U.  S.  463,  10  Axul  Caa.  689, 
51  L.  Ed.  881,  27  Sup.  Ct.  556,  objection  that  certain  published  articles 
did  not  constitute  contempt  of  court  does  not  present  question  which 
will  sustain  writ  of  error  from  Federal  Supreme  Court  to  State  court ; 
United  States  v.  Shipp,  203  U.  S.  572,  8  Axul  Oaa.  265,  51  L.  Ed.  328, 
27  Sup.  Ct.  165,  lack  of  jurisdiction  in  Federal  Circuit  Court  of  petition 
for  habeas  corpus,  or  in  Supreme  Court  of  Appeal  from  order  denying 
writ,  does  not  enable  persons  to  disregard  order  without  liability  for 
contempt ;  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  473,  pub- 
lication respecting  pending  case,  in  newspaper  of  general  circulation 
in  city  where  court  sits  tending  to  appeal  to  prejudice  against  court 
or  against  party  to  cause,  may  be  punished  as  contempt;  In  re  Maury, 
205  Fed.  629,  630,  123  C.  C.  A.  642,  under  Revised  Statutes,  section  725, 
Federal  District  Court  had  jurisdiction  to  punish  attorney  summarily 
for  contempt  in  making  contemptuous  statements  to  jury;  Ex  parte 
Steiner,  202  Fed.  421,  124  C.  C.  A.  89,  holding  Federal  court  had  power, 
under  Judicial  Code  of  1911,  to  punish  for  contempt  conspiracy  to  mis- 
lead court  by  swearing  to  false  affidavits  in  opposition  to  motion  for^ 
preliminary  injunction;  Merchants'  Stock  etc.  Co.  v.  Board  of  Trade, 
201  Fed.  27,  120  C.  C.  A.  582,  holding  for  actual  criminal  contempt 
accused  may  be  sentenced  in  his  absence  without  waiver  or  without  his 
consent;  In  re  Riggsbee,  151  Fed.  703,  704,  Federal  court  is  without 
power  to  punish  for  contempt  person  not  officer  of  court  nor  suitor 
therein  on  rule  charging  him  with  using  its  process  to  abstract  admin- 
istration of  justice  in  State  court;  Ex  parte  Strieker,  109  Fed.  148, 
holding  person  summarily  adjudged  guilty  of  contempt  without  hearing 
or  service  upon  him  of  any  process  for  act  not  committed  in  presence 
of  court  and  imprisoned  for  nonpayment  of  fine  imposed  is  deprived  of 
liberty  without  due  process;  In  re  Reese,  107  Fed.  915,  47  C.  C.  A.  87, 
holding  one  not  party  nor  bound  by  injunctional  order  cannot  be  tried 
and  convicted  on  chaise  of  contempt  proceeding  wholly  on  theory  that 
he  was  bound  by  order;  Ripon  Knitting  Works  v.  Schreiber,  101  Fed. 
813,  holding  where  bankrupt  fails  to  obey  order  of  bankruptcy  court 
requiring  him  to  surrender  to  trustee  property  in  his  possession  and 
belonging  to  bankrupt  estate,  such  court  on  petition  of  trustee  may 
punish  him  for  contempt;  Bums  v.  Superior  Court,  140  Cal.  4,  73  Pac. 
599,  holding  Superior  Court  in  which  action  is  pending  has  jurisdiction, 
upon  proper  showing  by  affidavit,  to  punish  as  contempt  disobedience 
of  witness  to  subpoena  of  notary  requiring  him  to  appear  and  give 
his  deposition  to  be  used  as  evidence  in  such  action;  Re  Gompers,  40 
App.  D.  C.  323,  325,  officer  of  labor  organization  enjoined  from  boy- 
cotting business  of  manufacture  and  from  unfair  lists,  or  from  making 
statements,  oral  or  written,  that  boycott  had  been  waged,  is  guilty  of 
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contempt  for  publishing  defiant  articles;  Tolman  v.  Leonard,  6  App. 
D.  C.  232,  Supreme  Court  of  this  District  has  jurisdiction  to  pass  order 
requiring  payment  of  alimony,  and  to  enforce  it  by  committing  party 
to  jail  if  he  refuses  to  obey  it;  McDougall  v.  Sheridan,  23  Idaho,  222, 
128  Pac.  964,  person  charged  with  criminal  constructive  contempt  is 
not  entitled  to  jury  trial;  Mahoney  v.  State,  33  Ind.  App.  658,  104  Am. 
St.  Rep.  276,  72  N.  E.  153,  punishing  attorney  for  contempt  consisting 
of  disorderly  conduct  and  insulting  demeanor  toward  court;  Ex  parte 
Clark,  208  Mo.  146,  106  S.  W.  997,  attorney's  absence  from  courtroom 
delaying  trial  was  indirect  contempt,  and  fact  that  he  was  in  court 
when  he  was  adjudged  guilty  of  contempt  does  not  give  him  notice 
required  by  statute,  since  notice  in  law  mean^time  to  prepare  and  make 
defense ;  Burke  v.  Territory,  2  Okl.  509,  516,  37  Pac.  833,  835,  newspaper 
article  charging  that  certain  action  of  court  with  reference  to  report 
of  grand  jury,  as  effort  to  browbeat  jury,  is  contempt;  Eilenbecker  v. 
Plymouth  County,  134  U.  S.  36,  83  L.  Ed.  808,  10  Sup:  Ct.  426,  defend- 
ant committed  for  disobedience  of  injunction ;  In  re  Debs,  158  U.  S.  596, 
89  L.  Ed.  1106,  15  Sup.  Ct.  911,  where  defendant  disobeyed  injunction 
against  interfering  with  United  States  mails;  In  re  Ljrman,  55  Fed. 
42,  holding  threatened  attempt  to  oust  court  from  its  rooms,  properly 
restrained;  United  States  v.  Sweeney,  95  Fed.  450,  contempt  of  injunc- 
tion against  intimidating  workmen,  etc.;  Hawkins  v.  State,  125  Ind. 
573,  25  N.  E.  819,  punishing  for  contempt  of  writ 'of  ejectment;  State 
V.  Crum,  7  N.  D.  305,  74  N.  W.  994,  commitment  for  contempt  not 
"prosecution"  within  meaning  of  Constitution;  Burke  v.  Territory  of 
Oklahoma,  2  Okl.  509,  37  Pac.  833,  holding  legislature  could  not  take 
away  power  of  court  to  punish  summarily  for  contempt ;  dissenting  opin- 
ion in  Stuart  v.  Reynolds,  204  Fed.  714,  123  C.  C.  A.  13,  majority 
holding  bankruptcy  court  had  not  power  to  adjudge  bankrupt  guilty  of 
contempt  for  failure  to  obey  order  of  referee  requiring  him  to  turn 
over  property  or  money  of  estate,  where  proof  was  insufficient  to  show 
ability  to  comply  with  order. 

Legislative  power  to  abridge  court's  power  to  punish  for  contempt. 
Note,  36  L.  R.  A.  255. 

Jurisdiction  to  punlsli  attaclLes  upon  comimittlng  offense,  and  is  not 
lost  by  leaving  court. 

Approved  in  In  re  Maury,  205  Fed.  631,  632,  123  C.  C.  A.  642,  where 
attorney  was  guilty  of  contempt  in  statements  made  to  jury  while  they 
were  being  impaneled  and  in  his  opening  statement,  court  did  not  err 
in  waiting  until  next  day  and  until  jury  had  retired  before  imposing 
judgment  for  contempt;  Lamberson  v.  Superior  Court,  151  Cal.  460,  11 
L.  R.  A.  (N.  S.)  619,  91  Pac.  101,  attorney  presenting  to  judge  in  open 
court  scandalous  affidavit  in  support  of  application  for  change  of  judges 
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commits  contempt  in  presence  of  court,  and  may  be  punished  summarily 
or  by  citation  to  show  cause;  State  v.  Buddress,  63  Wash.  32,  114  Pac. 
882,  jurisdiction  of  accused  was  not  lost  by  delay  in  filing  order  adjudg- 
ing him  guilty  of  contempt,  where  order  recites  that  it  was  made  in 
open  court  and  accused  was  personally  present. 

"Where  offender  has  left  courtroom,  court  may  imnish  at  once,  or  wait 
until  he  is  brought  hack. 

Approved  in  Savin,  Petitioner,  131  U.  S.  276,  277,  33  L.  Ed.  163,  9 
Sup.  Ct.  701,  702,  refusal  to  require  service  of  interrogatories,  not  juris- 
dictional error. 

Power  of  courts  to  strike  out  answers  sufficient  in  form  and  sub- 
stance to  present  valid  defenses.    Note,  115  Am.  St.  Hep.  952. 
Fighting  in  court  as  contempt.    Note,  Ann.  Gas.  1912A,  581. 

Miscellaneous.  Cited  in  Harris  v.  Cosby,  173  Ala.  96,  55  South.  235, 
decision  of  General  Assembly,  highest  judicatory  in  church,  that  union 
between  Cumberland  Presbyterian  Church  and  Presbyterian  Church  of 
the  United  States  was  effectuated,  is  binding  on  courts;  In  re  Neagle, 
135  U.  S.  45,  34  L.  Ed.  65,  10  Sup.  Ct.  662,  and  14  Sawy.  287,  his- 
torically; Palmer  v.  Palmer,  28  Fla.  299,  9  South.  658,  as  to  purpose 
of  order  to  show  cause  in  contempt  proceeding. 

128  IT.   a  315-373,  32  I..   Ed.   450,   9   Sup.   Ot  90,  XTIHTED  STATES  ▼. 
AMEBIOAK  BELL  TEL.  (DO. 

Bill  attacking  two  patents,  relating  to  same  subject^  issued  to  same 
party,  and  held  by  same  defendant,  is  not  multifarious. 

Approved  in  Rose  Mfg.  Co.  v.  E.  A.  Whitehouse  Mfg.  Co.,  193  Fed. 
70,  where  devices  of  two  patents  are  used  together  in  furtherance  of 
common  purpose,  bill  for  infringement  of  both  patents  alleging  such 
conjoint  use  is  not  multifarious;  Howard  v.  National  Telephone  Co., 
182  Fed.  221,  stockholder's  bill  to  compel  cancellation  of  alleged  illegal 
issue  of  corporation's  stock  and  rescission  of  transfer  thereof,  and  for 
receiver  to  conduct  corporation's  affairs,  and  injunction  to  restrain 
transferee  from  voting  stock,  is  not  demurrable  for  multifariousness; 
United  States  v.  Allen,  179  Fed.  22,  103  C.  C.  A.  1,  bill  filed  by  United 
6tates  to  cancel  large  number  of  separate  conveyances  made  by  Indian 
allottees  to  several  defendants  in  violation  of  statute  imposing  restric- 
tions upon  alienation  is  not  multifarious;  Rumbarger  v.  Yokum,  174 
Fed.  59,  bill  against  different  lienholders  to  ascertain  and  settle  all  liens 
on  same  property,  is  not  multifarious;  London  Guarantee  &  Accident 
Co.  V.  Bell  Telephone  Co.,  171  Fed.  280,  bill  by  employer's  liability 
company  for  accounting  to  ascertain  wages  paid  by  defendant,  insured, 
to  various  employees  to  determine  premium  payable  on  certain  liability 
policies,  is  not  multifarious;  Hobbs  Mfg.  Co.  v.  Gooding,  166  Fed.  935, 
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bill  by  judgment  creditor  to  set  aside  as  fraudulent  several  conveyances 
of  different  property  by  several  judgment  debtors  to  different  grantees 
is  bad  for  multifariousness;  Acord  v.  Western  Pocahontas  Corp.,  156 
Fed.  996,  two  grounds  of  error  of  law  in  decree  and  newly  discovered 
evidence  may  be  joined  in  same  bill  for  review;  Bracken  v.  Rosenthal, 
151  Fed.  138,  bill  for  infringement  of  copjnrights  of  different  pieces  of 
sculpture  is  not  demurrable  for  multifariousness,  where  parties  and  gen- 
eral method  of  infringement  are  same;  Homer-Gaylord  Co.  v.  Miller, 
147  Fed.  297,  bill  for  receiver  before  adjudication  in  bankruptcy  to  take 
possession  of  property  fraudulently  conveyed  not  multifarious  because 
various  transferees  joined ;  South  Penn  Oil  Co.  v.  Calf  Creek  Oil  etc.  Co., 
140  Fed.  516,  bill  to  enjoin  to  actions  at  law  involving  same  subject  mat- 
ter not  multifarious  because  claims  of  two  plaintiffs  are  separate;  West- 
inghouse  Air  Brake  Co.  v.  Kansas  City  So.  R.  Co.,  137  Fed.  32,  71  C.  C.  A. 
1,  bill  joining  cause  of  action  on  mechanic's  lien  with  cause  on  equi- 
table preference  in  bill  to  enforce  same  demand  against  same  property 
is  not  multifarious;  Hosmer  v.  Wyoming  Ry.  etc.  Co.,  129  Fed.  888, 
65  C.  C.  A.  81,  holding  bill  for  specific  performance  of  sale  of  mines  not 
multifarious;  Adam  v.  Folger,  120  Fed.  264,  56  C.  C.  A.  540,  holding 
bill  seeking  to  enjoin  unauthorized  x>erson  from  using  patented  article 
and  also  from  using  generic  name  of  that  article  is  not  multifarious: 
Burlington  Sav.  Bank  v.  Clinton,  106  Fed.  276,  holding  bill,  not  multi 
farious  because  it  seeks  to  enforce  two  series  of  bonds,  both  owned  by 
complainant,  and  issued  by  same  city,  to  cover  cost  of  same  improve- 
ment, though  payment  of  one  provided  for  by  general  tax,  and  other 
by  special  assessment;  United  States  Mineral  Wool  Co.  v.  Manville 
Covering  Co.,  101  Fed.  146,  holding  bill  alleging  infringement  of  two 
separate  patents,  both  of  which  are  for  processes  having  single  object, 
not  multifarious,  though  they  are  not  charged  to  have  been  used  con- 
jointly, where  no  injustice  will  result  from  thus  saving  multiplicity  of 
suits;  Animarium  Co.  v.  Neiman,  98  Fed.  15,  holding  bill  joining  at 
defendants  certain  individuals  and  a  company,  alleging  that  individual 
defendants  under  name  of  company,  as  pretended  corporation,  are  eu 
gaged  in  sale  of  infringing  article,  and  also  that  they  wrongfully  use 
on  such  articles  imitation  of  complainant's  trademark  is  not  multi- 
farious; Knight  V.  Herriman,  37  App.  D.  C.  239,  in  equity  suit  by 
several  lot  owners  for  correction  of  deed  and  to  enjoin  action  of  eject- 
ment brought  and  one  threatened,  where  defendant  did  not  raise  ques- 
tion of  multifariousness  by  demurrer  or  plea,  appellate  court  refuses 
to  consider  such  question ;  Harper  v.  Holman,  84  Fed.  223,  bill  to  enjoin 
infringement  of  trademark  and  copyrights,  by  publication  of  book; 
Wilkins  Shoe-Button  etc.  Co.  v.  Webb,  89  Fed.  990,  992,  bill  for  in- 
fringement of  two  patented  inventions,  used  together;  Dennison  Mfg. 
Co.  V.  Thomas  Mfg.  Co.,  94  Fed.  652,  bill  for  infringement  of  various 
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trademarks;  Cutter  v.  Iowa  Water  Co.,  96  Fed.  779,  bill  to  vacate 
alleged  fraudulent  decree,  not  multifarious,  considering  convenience  of 
parties. 

Bill  alleging  teleplione  patent,  obtained  aa  telegraph  patent^  and  de- 
fendant's knowledge  tbat  he  waa  not  inventor,  sets  forth  fraud. 

Distinguished  in  American  Bell  Tel.  Co.  v.  United  States,  68  Fed. 
544,  15  C.  C.  A.  569  (reversing  65  Fed.  88),  allegations  of  positive 
fraud  having  been  dropped,  principal  case  did  not  govern. 

Applicant  who  knows  that  same  matter  had  been  prevtonsly  discor- 
«red  and  operated  commits  fraud. 

Approved  in  United  States  v.  American  Bell  Tel.  Co.,  65  Fed.  88, 
decreeing  cancellation  of  company's  patent  for  fraud. 

Distinguished. in  American  Bell  Tel.  Co.  v.  United  States,  68  Fed.  548, 
566,  15  C.  C.  A.  569  (reversing  65  Fed.  88),  dismissing  bill  on  the 
merits. 

Bill  need  not  set  forth  all  evidence  to  prove  fraud,  but  only  main  facts. 
Approved  in  Dr.  Miles  Medical  Co.  v.  Jaynes  Drug  Co.,  149  Fed.  841, 
upholding  sufficiency  of  bill  by  maker  of  proprietary  medicines  sold 
only  to  dealers  having  direct  contracts  to  enjoin  defendant  from  induc- 
ing customers  to  break  contracts,  without  specifying  customers;  Field 
V.  Hastings  &  Bradley  Co.,  65  Fed.  280,  answer  to  creditor's  bill  not 
defective  because  not  denying  evidence  alleged;  Dennison  Mfg.  Co.  v. 
Thomas  Mfg.  Co.,  94  Fed.  664,  sustaining  allegations  of  bill  as  to  fraud- 
ulent use  of  labels. 

Btn  by  United  States  to  caaoel  patent  for  ftand  is  cognizable  bj 
Circuit  Oourt. 

Approved  in  Briggs  v.  United  Shoe  Mach.  Co.,  239  U.  S.  50,  60  L.  Ed. 
139,  36  Sup.  Ct.  7,  Federal  court  has  no  jurisdiction  of  suit  for  royalties 
reserved  upon  sale  of  patent  right  as  suit  arising  under  patent  laws, 
and  only  government  can  maintain  bill  for  annulment  of  patent  for 
fraud;  Luria  v.  United  States,  231  U.  S.  28,  58  L.  Ed.  107,  34  Sup. 
Ct.  10,  proceeding  to  cancel  naturalization  certificate  for  frsCud  is  suit 
in  equity  similar  to  suit  to  cancel  patent  for  land  or  patent  for  inven- 
tion and  defendant  is  not  entitled  to  jury  trial;  Johannessen  v.  United 
States,  225  U.  S.  239,  56  L.  Ed,  1071,  32  Sup.  Ct.  613,  certificate  of. 
naturalization  may  be  annulled  for  fraud;  Heckman  v.  United  States, 
224  U.  S.  439,  56  L.  Ed.  830,  32  Sup.  Ct.  424,  government  may  maintain 
action  to  cancel  conveyance  of  allotted  Indian  lands,  made  in  violation 
of  restrictions  upon  alienation,  although  it  has  no  pecuniary  interest  in 
controversy;  Western  Glass  Co.  v.  Schmertz  Wire-Glass  Co.,  185  Fed. 
2IV— 29 
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791,  109  C.  C.  A,  1,  patent  procured  by  fraud  and  collusion,  or  by 
illegal  procedure  in  patent  office,  can  be  attacked  only  by  government, 
and  such  matters  cannot  be  set  up  as  defense  in  infringement  suit; 
United  States  v.  Spohrer,  175  Fed.  445,  United  States  may  sue  to  cancel 
naturalization  certificate  issued  by  State  court  for  fraud,  in  that  alle- 
gation of  residence  of  five  years  was  untrue;  United  States  v.  Southern 
Pac.  R.  Co.,  117  Fed.  553,  holding  government  may  sue  in  equity  to 
set  aside  patents  erroneously  issued  to  railroad  for  lands  under  grant, 
to  test  bona  fides  of  purchasers,  and  establish  their  rights  in  any  lands 
so  patented  and  for  accounting  from  railroad  for  lands  sold;  United 
States  V.  American  Bell  Tel.  Co.,  159  U.  S.  552,  40  L.  Ed.  257,  16  Sup. 
Ct.  71,  holding  Supreme  Court  had  jurisdiction  over  appeal  in  such 
action ;  United  States  v.  American  Bell  Tel.  Co.,  167  U.  S.  238,  42  L.  Ed. 
153,  17  Sup.  Ct.  809  (affirming  68  Fed.  544,  548,  555,  566,  15  C.  C.  A. 
569,  which  reversed  65  Fed.  88),  dismissing  bill  on  merits;  United 
States  V.  American  Bell  Tel.  Co.,  39  Fed.  717,  holding  question  of  fraud 
must  be  first  tried,  under  ruling  'in  principal  case;  United  States  v. 
Norsch,  42*  Fed.  417,  holding  United  States  may  sue  to  cancel  decree  of 
naturalization,  for  fraud. 

Distinguished  in  United  States  v.  Joint  Traffic  Assn.,  76  Fed.  898,  dis- 
missing bill  to  enjoin  violation  of  Interstate  Commerce  Act. 

Patent  once  iasned  ia  revocable  only  after  Judicial  proceeding  In  courts. 
Approved  in  McCormick  Harvesting  Mach.  Co.  v.  Aultman-Miller  Co., 
169  U.  S.  608,  609,  42  L.  Ed.  876,  18  Sup.  Ct.  444,  holding  patent  office 
could  not  cancel  patent,  upon  application  for  reissue. 

Bight  of  goYemmeiM;  to  soe  to  set  adde  patent  rests  on  obligation  to 
protect  public. 

Approved  in  United  States  v.  Rea-Read  Mill  &  Elevator  Co.,  171  Fed. 
510,  suit  by  government  for  use  of  Indians  to  cancel  deeds  to  town  lots, 
belonging  to  Indians  in  tribal  capacity,  for  fraud  in  that  deeds  were 
obtained  at  less  than  price  for  which  lands  were  authorized  to  be  sold, 
and  to  recover  lands,  is  within  Statute  of  1906;  Richards  v.  Mei^sner, 
155  Fed.  136,  in  suit  to  compel  issuance  of  patent,  evidence  is  admis- 
sible to  show  defendant's  patent  was  void  for  anticipation  although  no 
such  issue  was  made  by  pleadings ;  Allen  v.  Consolidated  Fruit  Jar  Co., 
145  Fed.  949,  denying  jurisdiction  of  suit  for  accounting  for  profits 
based  on  contract  granting  license  under  patent,  though  bill  prays  can- 
cellation of  other  patents ;  Muncie  Nat.  Gas  Co.  v.  Muncie,  160  Ind.  106, 
66  N.  E.  440,  holding  where  gas  company  is  permitted  to  use  city  streets 
to  distribute  gas  to  consumers  by  virtue  of  contract  with  city  which  fixes 
maximum  price  to  be  charged  for  gas,  city  may  enforce  contract  by 
injunction ;  State  v.  Zachritz,  166  Mo.  314,  65  S.  W.  1000,  holding  attor- 
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ney  general  cannot  in  behalf  of  State  restrain  jockey  club  from  exer- 
cising privilege  of  bookmaking  under  license  fraudulently  obtained; 
In  re  Debs,  158  U.  S.  585,  39  L.  Ed.  1103, 15  Sup.  Ct.  906,  holding  United 
States  had  sufficient  interest  to  restrain  interference  with  mail  trains; 
Bienville  Water  Co.  v.  Mobile,  112  Ala.  265,  57  Am.  St.  Rep.  31,  33 
L.  R.  A.  61,  20  South.  743,  enjoining  company  from  shutting  off  city's 
water  supply. 

I         Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Gas. 
1912D,  517. 

Goyemment's  right  to  roe  ia  not  ropeneded  by  acts  relating  to  proce- 
dure im  other  caaes. 

Approved  in  United  States  v.  American  Bell  Tel.  Co.,  159  U.  S.  555, 
40  1m.  Ed.  258,  16  Sup.  Ct.  72,  Supreme  Court  has  appellate  jurisdiction 
of  suit  to  cancel  patent;  United  States  v.  American  Bell  Tel.  Co.,  167 
U.  S.  268,  42  L.  Ed.  164,  17  Sup.  Ct.  821,  but  dismissing  bill  to  cancel 
patent,  on  merits. 

Patent  for  invention  as  a  monopoly.    Note,  20  E.  R.  C.  7,  8. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  R.  C.  859. 

128  IT.  S.  374r-382,  82  L.  Ed.  412,  9  Sop.  Ot.  87,  JOHNSON  ▼.  CHRISTIAN. 

I        Agency  is  presumed  continued  where  guardian  has  ratified  act  of  one 
presuming  to  act  as  agent. 

Approved  in  Holden  v.  Circleville  Light  &  Power  Co.,  216  Fed.  498, 
Ann.  Gas.  1916D,  443, 132  C.  C.  A.  550,  bona  fide  purchaser  of  land  from 
trustee  empowered  to  sell  paying  purchase  price  is  not  required  to  look 
to  its  application;  Redwine  v.  Continental  Realty  Co.,  184  Fed.  856,  107 
C.  C.  A.  175,  general  manager  of  corporation  making  contract  on  its 
behalf,  validity  of  which  is  not  denied,  is  presumed  to  have  authority 
to  accept  performance  of  contract ;  Alger  v.  Keith,  105  Fed.  112, 114,  44 
C.  C.  A.  371,  applying  rule  where  agent  bribed  by  other  parties  to  sale 
of  coal  lands;  Simpson  &  Harper  v.  Harris,  174  Ala.  435,  56  South. 
970,  general  manager  of  business  in  Alabama  of  nonresidents  doing  con- 
stant business  of  buying  and  selling  lumber  has  authority  to  contract 
for  cutting  and  sawing  timber  into  lumber;  Continental  Fire  Ins.  Co.  v. 
Brooks,  131  Ala.  620,  30  South.  878,  holding  where  general  insurance 
agent  with  authority  to  waive  condition  in  policy  forbidding  change  in 
interest  or  possession  ceased  to  be  agent,  waiver  by  him  of  such  condi- 
tion after  termination  of  agency  binds  company,  where  insured  had  no 
knowledge  of  termination  of  agency;  Gratz  v.  Laud  etc.  Imp.  Co.,  82 
Fed.  385,  40  L.  R.  A.  399,  27  C.  C.  A.  305,  holding  agency  created  by 
power  of  attorney  to  convey,  not  terminated  until  deed  was  recorded. 
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Necessity  and  sufficiency,  as  between  principal  and  third  person  of 
notice  of  termination  of  agency  by  act  of  parties.  Note,  41 
L.  B.  A.  (N.  S.)  664. 

* 

Becovery  can  only  be  bad  on  legal  titles  and  equitable  title  Is  no 
defense. 

Approved  in  Fielder  v.  Sessler,  166  Fed.  1020,  92  C.  C.  A.  667,  and 
Virginia  Iron  etc.  Co.  v.  Crane's  Nest  Coal  etc.  Co.,  102  Va.  415,  46 
S.  E.  396,  both  reaffirming  rule;  Lockhart  v.  Johnson,  181  U.  S.  529,  45 
L.  Ed.  986,  21  Sup.  Ct.  670,  holding  ejectment  to  recover  mining  prop- 
erty cannot  be  maintained  on  ground  that  defendants  have  acquired 
it  by  relocation  in  pursuance  of  conspiracy  with  plaintiff's  partner, 
whereby  that  partner,  who  was  not  one  of  locators,  ceased  to  do  neces- 
sary work  on  mine  and  abandoned  its  possession;  Steams  Coal  etc.  Co. 
v.  Van  Winkle,  221  Fed.  593,  137  C.  C.  A.  314,  decision  of  highest  State 
court  that  legal  title  to  corporate  assets  passed  to  stockholders  after 
lapse  of  two  years  from  termination  of  corporate  existence  is  binding 
upon  Federal  courts,  in  action  by  stockholders  to  recover  interests  in 
real  property  owned  by  corporation ;  Mead  v.  Chesbrough  Bldg.  Co.,  151 
Fed.  1002,  81  C.  C.  A.  184,  trustee  purchasing  trust  property  for  his 
own  benefit  acquires  legal  title,  and  it  cannot  be  attacked  in  ejectment; 
McManus  v.  ChoUar,  128  Fed.  903,  63  C.  C.  A.  454,  holding  equitable 
defense  cannot  be  maintained  in  trespass  to  try  title  in  Federal  court 
sitting  in  Texas,  though  State  statutes  permit  equitable  defenses  in  such 
action  in  State  court;  Daniel  v.  Felt,  100  Fed.  728,  holding  equitable 
title  cannot  be  interposed  as  defense  to  ejectment ;  Carter  v.  Ruddy,  166 
U.  S.  496,  41  L.  Ed.  1091,  17  Sup.  Ct.  641  (affirming  56  Fed.  544,  6 
C.  C.  A.  3),  certificate  of  location  creates  insufficient  title  to  sustain 
action  of  ejectment;  Lake  Superior  etc.  Iron  Co.  v.  Cunningham,  44  Fed. 
832,  void  certificate  of  approval  of  Land  Department,  held  insufficient; 
Kircher  v.  Murray,  54  Fed.  626,  holding  action  of  trespass  to  try  title 
could  not  be  sustained  on  equitable  title;  Earcher  v.  Murray,  60  Fed. 
52,  8  C.  C.  A.  448,  holding  wife's  title  to  community  property  in  Texas, 
insufficient  to  sustain  action  at  law. 

Electment  decree  will  be  enjoined,  wliere  defendants  relied  upon  agree- 
ment to  sell  to  them. 

Approved  in  Hawkins  v.  Wills,  49  Fed.  508,  1  C.  C.  A.  339,  holding 
suit  in  equity  available  to  bar  judgment  in  ejectment,  on  ground  that  it 
rested  on  conveyance  in  fraud  of  creditors. 

Relief  in  equity,  other  than  by  appellate  proceedings  against  judg- 
ments, decrees  and  other  judicial  determinations.  Note,  64  Am. 
St.  BeP.  224. 
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Equitable  jurisdiction  as  to  injunctionB  against  judgments.    Note, 
32  L.  B.  A.  324. 

128  ir.  B.  3SS-390,  82  L.  Ed.  499»  9  Sap.  Ot.  101,  STEWAB.T  ▼.  WTOMIKO 
CATTLE  RANOHE  CO. 

Concealment,  with  intent  to  deceiye,  of  fact  which  party  in  good  faith 
should  disclose,  is  false  r^resentation. 

Approved  in  Strong  v.  Repide,  213  XJ.  S.  430,  58  L.  Ed.  860,  29  Sup.  Ct. 
521,  holding  director  of  corporation  owning  friar  lands  in  Philippine 
Islands,  who  controlled  action  of  corporation,  had  so  concealed  his  ex- 
clusive knowledge  of  impending  sale  to  government  from  shareholder 
from  whom  he  purchased  shares  through  agent  that  concealment 
amounted  to  deceit  sufficient  to  avoid  sale ;  Cook  v.  Hale,  210  Fed.  342, 
denying  defendant's  motion  for  judgment  notwithstanding  verdict,  in 
action  for  fraud  for  sale  of  timber,  where  any  possible  defect  in  plead- 
ings was  cured  by  verdict;  Cunningham  v.  Pettigrew,  169  Fed.  339,  94 
C.  C.  A.  457,  where  person  was  induced  by  fraud  to  contribute  to  pur- 
chase price  of  real  property,  title  to  which  became  vested  in  another 
who  knew  of  fraud,  such  owner  and  property  are  chargeable  with  con- 
structive trust  in  favor  of  person  defrauded  to  extent  of  amount  paid 
by  him;  Tooker  ▼.  Alston,  159  Fed.  603,  16  L.  R.  A.  (N.  S.)  818,  86 
C.  C.  A.  425,  where  defendant  represented  that  there  was  solid  ore  body 
under  tract  of  land,  when  in  fact  it  had  been  mined  until  worked  out, 
and  concealed  opening  into  old  works,  plaintiff  was  entitled  to  verdict 
in  action  for  fraud  and  deceit ;  Pereles  v.  Weil,  157  Fed.  426,  indictment 
charging  conspiracy  to  defraud  government  by  obtaining  for  corpora- 
tion coal  lands  in  excess  of  quantity  it  could  lawfully  acquire  is  insuf- 
ficient, where  it  does  not  aver  that  defendants  were  employed  by  corpora- 
tion to  make  entries  in  its  behalf,  or  that  entries  were  fraudulent,  or 
patents  issued  thereon  void;  United  States  v.  Robbins,  157  Fed.  1001, 
where  defendant  conspired  to  obtain  large  tracts  of  coal  land  by  pro- 
curing others  to  enter  land  as  cash  purchasers  and  pay  for  it  with  money 
furnished  by  defendants,  and  to  hold  land  in  secret  trust  for  them,  trans- 
action was  illegal;  In  re  J.  S.  Patterson  &  Co.,  125  Fed.  566,  holding 
where  retail  merchants  made  to  wholesaler,  as  basis  for  credit,  a  state- 
ment purporting  to  be  true  and  accurate  statement  of  assets  and  liabili- 
ties, but  failed  to  answer  question  as  to  amount  due  relatives,  concealment 
of  fact  that  three  thousand  five  hundred  dollars,  due  relative,  was  such 
fraud  as  entitled  wholesaler  to  reclaim  goods;  Oliver  v.  Oliver,  118  Qa. 
371,  45  S.  E.  235,  holding  where  director  purchases  shares  from  stock- 
holder at  one  hundred  and  ten  dollars,  concealing  fact  that  there  is 
contemplated  sale  of  entire  plant  of  company  which  makes  stock  worth 
one  hundred  and  eighty-five  dollars,  seller  may  rescind  sale;  Barrett 
V.  Lewistown  etc.  Ry.  Co.,  110  Me.  29,  30,  85  Atl.  308,  in  action  for 
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personal  injuries  in  which  defendant  pleaded  release,  evidence  was 
insufficient  to  show  that  statements  of  doctor  employed  by  defend- 
ant were  intentionally  false,  or  made  with  purpose  to  secure  easy 
settlement;  Harvey  v.  Squire,  217  Mass.  416,  105  N.  E.  357,  holding 
evidence  insufficient  to  i^pport  finding  that  misrepresentations  made 
several  months  before  execution  of  notes  sued  on  were  made  to  in- 
duce makers  to  sign  them,  or  that  makers  relied  on  such  misrepresenta- 
tions ;  Batty  v.  Greene,  206  Mass.  564, 138  Am.  St.  Rep.  407, 92  N.  E.  716, 
wife's  continued  concealment  of  previous  and  existing  marriage  was 
continuing  fraud,  which  entitled  husband  to  charge  her  estate  as  trustee 
for  property  to  which  she  took  legal  title,  in  so  far  as  purchased  by 
funds  contributed  by  him ;  Stewart  v.  Joyce,  201  Mass.  311,  87  N.  E.  615, 
person  fraudulently  representing  he  was  purchasing  stock  for  himself, 
and  not  for  insiders  to  whom  plaintiff  refused  to  sell,  and  inunediately 
transferring  stock  to  insiders  was.  liable  for  damages  in  action  for  de- 
ceit; Van  Raalte  v.  Epstein,  20  Mo.  192,  99  S.  W.  1081,  where  real 
estate  broker  fraudulently  induced  principal  to  trade  property  on  valua- 
tion of  four  thousand  four  hundred  dollars  and  sold  it  -for  five  thousand 
seven  hundred  and  fifty  dollars,  principal  could  recover  difference;  Lin- 
ton V.  Sheldon,  98  Neb.  839,  154  N.  W.  725,  contract  procured  by  con- 
cealment of  material  facts  may  be  rescinded  by  party  deceived,  and 
guilty  party  is  not  entitled  to  its  enforcement;  Conway  Nat.  Bank  v. 
Pease,  76  N.  H.  329,  82  Atl.  1073,  holding  bank  could  not  recover  on  note 
to  which  defendant's  signature  was  forged,  if  defendant  knew  of  for- 
gery and  was  silent,  without  showing  it  was  free  from  negligence  in 
relying  on  defendant's  conduct;  Robertson  v.  Halton,  156  N.  C.  221,  37 
L.  R.  A.  (N.  S.)  298,  72  S.  E.  319,  in  action  for  breach  of  warranty  and 
deceit  in  exchange  of  personal  property,  statements  of  defendant  must 
be  untrue,  made  with  intent  to  deceive  plaintiff,  and  plaintiff  must  have 
relied  on  such  statements;  Liland  v.  Tweto,  19  N.  D.  570,  125  N.  W. 
1040,  in  action  to  rescind  conveyance  of  real  estate  where  consideration 
was  stock  in  corporation,  false  statement  to  induce  trade  that  stock  was 
of  certain  value  was  fraud  entitling  grantor  to  rescission  of  transfer; 
Tyler  v.  Savage,  143  U.  S.  98,  36  L.  Ed.  90,  12  Sup.  Ct.  346,  where  sub- 
scription to  stock  was  secured  by  suppression  of  material  fact ;  Hender- 
son V.  Henshall,  54  Fed.  328,  4  C.  C.  A.  357,  false  representations  as  to 
amount  of  land  fenced,  cultivated,  etc.;  The  Normannia,  62  Fed.  472, 
actual  damages  allowed  for  deceit,  as  to  number  of  steerage  passengers 
carried;  Speed  v.  HoUingsworth,  54  Kan.  439,  38  Pae.  497,  false  repre- 
sentations as  to  quantity  of  bottom  land,  rentals,  etc.;  Gottschalk  v. 
Kircher,  109  Mo.  185,^17  S.  W.  909,  setting  aside  assignment  of  judg- 
ment, where  purchaser  concealed  facts  affecting  its  value ;  Parry  v.  Parry, 
80  Wis.  131,  48  N.  W.  657,  setting  aside  deed  where  purchaser,  with  full 
knowledge,  deceived  vendor  as  to  certain  facts. 
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Distinguished  in  Farrar  v.  Churchill,  135  U.  S.  616,  34  L.  Ed.  250,  10 
Sup.  Ct.  773,  where  there  was  no  intent  to  deceive,  and  no  reliance  put 
upon  representations;  Bullock  v.  Woodridge,  42  Mo.  App.  363,  petition 
defective,  in  that  false  representations  were  made  as  to  futui^  trans- 
actions. 

Where  false  Impression  is  ftaadulently  produced,  it  is  unimportant  how 
it  Is  produced. 

Approved  in  Tyssowski  v.  F.  H.  Smith  Co.,  35  App.  D.  C.  408,  real 
estate  brokers  inducing  owners  to  give  them  for  sixty  days  exclusive 
right  to  sell  property  at  certain  price  by  fraudulently  suppressing  fact 
that  prospective  purchaser's  agreement  was  to  buy  "free  of  leases," 
although  they  knew  of  existence  of  leases,  were  liable  for  damages  in 
action  of  deceit;  Hays  v.  Meyers,  139  Ky.  445,  139  Am,  St.  Rep.  493, 
17  L.  R.  A.  (N.  S.)  284,  107  S.  W.  289,  where  person  knowing  that  life 
tenant  was  dying,  purchased  remainder  for  half  its  value  by  concealing 
such  sickness  and  giving  misleading  answers  to  questions,  contract  could 
be  rescinded  for  fraud;  Tacoma  v.  Tacoma  etc.  Water  Co.,  17  Wash. 
472,  50  Pac.  60,  false  statements  regarding  value  of  waterworks  sold  lo 
city. 

Vendor's  act  in  preyenting  inquiry  whicb  would  disclose  false  state- 
ments Is  mlsrepreseiLtation. 

Approved  in  Culton  v.  Asher,  149  Ky.  666,  149  S.  W.  949,  vendors  of 
timber  land  were  not  entitled  to  cancellation  on  ground  that  price  was 
grossly  inadequate  and  purchasers  knew  it  at  time  of  sale,  where  pur- 
chasers made  no  representations  other  than  that  price  offered  was  fair; 
McMillen  v.  Hillman,  66  Wash.  35,  118  Pac.  906,  person  may  recover 
for  fraudulent  representations  concerning  value  of  land  sale  contract 
assigned  to  him,  where  inquiry  by  him  was  prevented  by  other  party's 
artifice. 

Jury  detennines  truth  of  vendor's  statements,  'on  issue  of  misrepre- 
sentation. 

Approved  in  Metcalf  v.  Miller,  107  Fed.  226,  46  C.  C.  A.  248,  holding^ 
there  is  consideration  from  note  given  by  stockholder  to  satisfy  assess- 
ment, made  pursuant  to  requisition  by  California  insurance  commis- 
sioner, though  assessment  is  technically  defective ;  Tacoma  v.  Tacoma  etc. 
Water  Co.,  17  Wash.  478,  50  Pac.  62,  holding,  whether  representation  as 
to  output  of  water  from  springs  was  expression  of  opinion,  or  afi&rmance 
of  fact,  question  for  jury. 

Absence  of  counsel  is  no  eixcnse  for  failure  to  except  to  instmctioB 
given  after  Jury  bad  retired. 

Approved  in  Yates  v.  Whyel  Coke  Co.,  221  Fed.  608, 137  C.  C.  A.  327, 
failure  of  counsel  to  except  to  supplemental  instructions  to  jury  is  not 
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excused  by  his  absence  from  courtroom;  Savage  v.  United  States,  213 
Fed.  32,  130  C.  €.  A.  1,  in  criminal  case  appellate  conrt  is  not  required 
to  consider  correctness  of  instructions  to  which  no  exceptions  were  taken 
at  trial ;  Robinson  v.  Van  Hooser,  196  Fed.  627,  116  C.  C.  A.  294,  appel- 
late court  cannot  review  instruction  or  remark  made  by  court  to  jury  to 
which  no  exception  taken;  Robinson  v.  Denver  City  Tramway  Co.,  164 
Fed.  176,  90  C.  C.  A.  160,  refusing  to  reverse  directed  verdict  for  de- 
fendant in  action  for  negligence  for  allied  errors  in  excluding  evidence 
and  in  charge  to  jury;  Aerheart  v.  St.  Louis  etc.  Ry.  Co.,  99  Fed.  910, 
40  C.  C.  A.  171,  holding  not  reversible  error  to  give  farther  instructions 
at  request  of  jury  in  absence  of  counsel  where  instructions  given  in  open 
court  dui'ing  regular  session;  dissenting  opinion  in  Owens  v.  United 
States,  130  Fed.  286,  64  C.  C.  A.  526,  majority  considering  exceptions  to 
instructions  in  criminal  case  filed  on  day  following  charge;  Colorado 
Cent.  etc.  Min.  Co.  v.  Turck,  50  Fed.  897,  2  C.  C.  A.  67,  holding  further 
instructions  to  jury,  upon  being  recalled,  and  in  absence  of  counsel, 
would  not  justify  reversal;  Chicago  etc.  Ry.  Co.  v.  Linney,  59  Fed.  49, 
7  C.  C.  A.  666,  and  St.  Louis  etc.  Ry.  Co.  v.  Needham,  69  Fed.  826,  16 
C.  C.  A.  467,  arguendo. 

Affidavits  sapportiiig  motion  for  new  trial  are  not  of  themselves  part 
of  record. 

Approved  in  Higginbotham  v.  State,  42  Fla.  579,  89  Am.  St.  Rep.  241» 
29  South.  412,  reaffirming  rule;  Hildreth  v.  Grandin,  97  Fed.  872,  38 
C.  C.  A.  516,  holding  ruling  on  motion  for  new  trial  raising  issue  of 
fact  to  be  determined  on  evidence  not  reviewable  unless  bill  of  excep- 
tions embodies  motion  and  proofs;  Quertermous  v.  State,  114  Ark.  462, 
170  S.  W.  229,  affidavits  to  support  motion  for  new  trial  on  ground  that 
jurors  were  subjected  to  improper  influences  cannot  be  considered,  un- 
less present  in  bill  of  exceptions,  although  they  were  filed  with  motion 
for  new  trial;  Evans  v.  Stettnisch,  149  U.  S.  607,  37  L.  Ed.  867,  13 
Sup.  Ct.  931,  refusing  to  consider  affidavit  not  incorporated  in  bill  of 
exceptions;  Linehan  Ry.  etc.  Co.  v.  Morris,  87  Fed.  128,  30  C.  C.  C.  A. 
576,  holding  charge  not  excepted  to  not  reviewable;  Austin  Mfg.  Co.  v. 
Johnson,  89  Fed.  679,  32  C.  C.  A.  309,  holding  journal  entry  of  ruling 
upon  motion  to  vacate  service,  not  reviewable;  dissenting  opinion  in 
Bram  v.  United  States,  168  U.  S.  571,  42  L.  Ed.  583,  18  Sup.  Ct.  198, 
majority  reviewing  questions  as  to  admissibility  of  evidence  in  criminal 
case. 

-128  ir.  8.  S91-392,  32  L.  Ed.  484,  9  Sap.  Cft  ^12,  OOaSWELL  ▼.  FDBDTCE. 

Refusal  of  obligor  to  comply  with  pcovlsionB,  deprives  obligor  of  no 
constitational  zigbt,  so  as  to  confer  JurisdictiOB  on  Supreme  Court. 
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Approved  in  Hanover  Ins.  Co.  v.  Kinneard,  129  U.  S.  177,  82  L.  Ed. 
654,  9  Snp.  Ct.  269,  holding  refusal  of  separate  trial  to  defendants  not 
deprivation  of  right,  within  section  699,  Rev.  Stats. 

128  n.  S.  393-304,  92  L.  Ed.  486,  9  Sup.  Ot  111,  XJNITSD  STATES  ▼.  DBi^ 
WALT. 

Embezzlement  by  national  bank  president  is  infamous  crime  triable 
only  on  indictment. 

Approved  in  United  States  v.  J.  L.  Hopkins  &  Co.,  228  Fed.  175,  in 
proceeding  by  criminal  information  for  violation  of  pure  food  law  only 
pleas  allowable  are  those  in  abatement,  in  bar,  or  general  issue;  Terri- 
tory V.  Stroud,  6  Okl.  109,  50  Pac.  266,  upholding  prosecution  of  misde- 
meanor by  information  without  preliminary  examination ;  In  re  Claasen, 
104  U.  S.  205,  35  L.  Ed.  411, 11  Sup.  Ct.  737,  crime  punishable  by  impris- 
onment in  penitentiary  held  'infamous"  and  appealable;  United  States 
V.  Smith,  40  Fed.  758,.  759,  holding  one  prosecuted  under  section  5506, 
Rev.  Stats.,  not  triable  by  information ;  United  States  v.  Smith,  40  Fed. 
760,  holding  punishment  of  imprisonment  for  twelve  months,  under  sec- 
tion 5506,  Rev.  Stats.,  infai^ous;  Ex  parte  Van  Vranken,  47  Fed.  889, 
holding  clerk  of  navy  paymaster  could  not  be  prosecuted  by  court-mar- 
tial; United  States  v.  Cadwallader,  59  Fed.  679,  holding  indictment  for 
violating  national  banking  laws  should  have  stated  separate  counts; 
Stokes  V.  United  States,  60  Fed.  598,  9  C.  C.  A.  152,  punishment  of  im- 
prisonment for  eighteen  months  made  crime  ''infamous"  and  appealable 
to  Supreme  Court ;  Butler  v.  Wentworth,  84  Me.  32,  17  L.  R.  A.  766,  24 
Atl.  458,  crime  of  illegal  transportation  of  liquors  held  infamous  and 
not  to  be  prosecuted  by  information; 

Distinguished  in  United  States  v.  Cobb,  43  Fed.  571,  673,  holding  one 
convicted  under  section  5506,  Rev.  Stats.,  could  not  be  confined  in  State 
prison,  and  could,  therefore,  be  prosecuted  by  information. 

Orime  is  infamous  if  penalty  is  imprisonmAnt  im  penitentiary,  'wlieitber 
with  or  witboat  bard  labor. 

Approved  in  Medley,  Petitioner,  134  U.  S.  169,  33  L.  Ed.  839,  10 
Sup.  Ct.  387,  where  law  prescribing  "solitary"  confinement  was  held 
ex  post  facto;  People  v.  McNulty,  3  CaL  Unrep.  452,  28  Pac.  820,  act 
imx)osing' greater  punishment  by  confinement  in  State's  prison  than  act 
repealed,  is  ex  post  facto  as  regards  prisoners  awaiting  execution ;  Gam- 
aey  v.  State,  4  Okl  Cr.  554,  28  L.  R.  A.  (N.  S.)  600,  112  Pac.  27,  crime 
punishable  by  imprisonment  for  term  of  years  at  hard  labor  is  infamous 
crime  within  provision  of  fifth  amendment;  State  v.  Nichols,  27  R.  L 
83,  60  Atl.  768,  offense  punishable  by  imprisonment  for  less  than  one 
-year  is  not  "infamous  crime"  within  constitutional  provision  requiring 
indictment. 


128  U.  S.  394-397        NOTES  ON  U.  S.  REPORTS.  458 

What  is  an  infamous  crime  requiring  presentment  by  grand  juiy. 

Note,  17  L.  R.  A.  764. 
Decision  against  constitutional  right  as  nullity  subject  to  collateral 

attack.    Note,  39  L.  R.  A.  452. 

128  U.  8.  394-395,  32  K  Ed.  488,  9  Sup.  Ot.  112,  PAOIFIO  POSTAIi  TBI.. 
CABLE  CX>.  ▼.  O'OONNOB. 

Bemittlttir  of  part  of  vordict^  at  plaintiiTs  request,  in  defendant's  ab- 
sence, ia  not  esror. 

Approved  in  Anderson  v.  Western  Union  Telegraph  Co.,  218  Fed.  80, 
where  plaintiff,  having  filed  complaint  against  defendant  to  recover  five 
thousand  dollars,  on  being  served  with  notice  of  defendant's  intention 
to  remove  cause  to  Federal  court,  reduced  claim  below  three  thousand 
dollars,  cause  was  no  longer  removable;  Dodge  v.  Corliss,  28  Wash.  476, 
68  Pac.  869,  holding  where  in  action  for  two  hundred  and  sixty  dollars 
damages  plaintiff,  before  resting  case,  waived  item  amounting  to  one 
hundred  dollars,  judgment  would  not  be  appealable  under  constitutional 
limit  of  two  hundred  dollars;  Pacific  Express  Co.  v.  Malin,  132  U.  S. 
537,  33  L.  Ed.  452,  10  Sup.  Ct.  167,  holding  proper  for  Circuit  Court  to 
remit  part  of  judgment  under  five  thousand  dollars;  Northern  Pac.  R.  R. 
Co.,  V.  Austin,  135  U.  S.  318,  34  L.  Ed.  219,  10  Sup.  Ct.  760,  amendment 
of  ad  damnum  clause  of  complaint  held  discretionary  with  lower  court; 
Baltimore  etc.  R.  R.  Co.  v.  Griffith,  159  U.  S.  605,  40  L.  Ed.  276,  16 
Sup.  Ct.  106,  refusing  to  inquire  into  judgment  of  lower  court  allowing 
interest  on  verdict;  Simms  v.  Simms,  175  U.  S.  169,  44  L.  Ed.  118,  20 
Sup.  Ct.  61,  where  remittitur  authorized  by  statute  was  held  matter  of 
right ;  Nussbaum  v.  Northern  Ins.  Co.,  40  Fed.  337,  holding  under  Geoi^a 
statute  plaintiff  could,  before  verdict,  remit  part  of  claim;  Powers  v. 
Chesapeake  etc.  Ry.  Co.,  65  Fed.  135,  arguendo. 

128  XT.  S.  396-397,  32  L.  Ed.  487,  9  Sup.  Ot.  113,  CLABK  T.  PENNSYI*- 
VANIA. 

Supreme  Court  will  review  Inferior  State  court's  Judgment  wbefe  high- 
est court  has  denied  appeal. 

Approved  in  Winona  etc.  R.  R.  Co.  v.  Plainview,  143  U.  S.  391,  36 
L.  Ed.  199,  12  Sup.  Ct.  537,  holding  decision  of  State  court  final  declar- 
ing bonds  invalid. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  518. 

Petition  for  writ  of  error  forma  no  part  of  State  court's  record,  whicb 
Supreme  Covgt  will  conilder. 

Approved  in  Manning  v.  French,  133  U.  S.  193,  33  L.  Ed.  586,  10 
Sup.  Ct.  260,  Butler  v.  Gage,  138  U.  S.  56,  34  L.  Ed.  871,  11  Sup.  Ct. 
237,  Leeper  v.  Texas,  139  U.  S.  46^,  35  L.  Ed,  227,  11  Sup.  Ct.  578,  and 
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California  Powder  Works  v.  Davis,  151  U.  6.  393,  38  L.  Ed.  207,  14 
Sup.  Ct.  352,  all  following  rule. 

On  appeal  to  Supreme  Ck>iirt»  Btate  court's  record  most  show  Federal 
qneetion  and  decision  adverse  thereto. 

Approved  in  O'Neil  v.  Vermont,  144  U.  S.  335,  36  L.  Ed.  457,  12  Sup. 
Ct.  698,  where  matters  excepted  to  were  too  general  to  raise  question 
under  commerce  clause  of  Constitution. 

What  record  must  show  as  to  presentation  and  decision  of  Fed- 
eral question  in  State  court  to  confer  jurisdiction  on  Federal 
Supreme  Court.    Note,  63  L.  B.  A.  472,  476. 

Writ  of  error  dismissed  where  record  did  not  enable  court  to  determine 
whether  Federal  right  denied. 

Approved  in  King  v.  McLean  Asylum,  64  Fed.  359,  26  L.  B.  A.  798, 
12  C.  C.  A.  145,  holding  appellate  court  could  draw  no  inferences  not 
suggested  by  the  record. 

128  XT.  S.   398-403,  32  L.  Ed.  480,  9  Sup.  Ot  99,  UNITED  STATES  Y. 
BEISINGER. 

Section  IS,  Bevlsed  Statutes,  providing  that  repeal  shall  not  affect 
incurred  llahility,  applied. 

Approved  in  Hertz  v.  Woodman,  218  U.  S.  216,  217,  64  L.  Ed.  1006, 
1007,  30  Sup.  Ct.  621,  inheritance  tax  under  War  Revenue  Act  of  1898 
was  imposed  upon  legacy  at  time  of  death  of  testator,  and  liability 
thus  imposed  was  within  saving  clause  of  repealing  act  of  April  2, 1902 ; 
United  States  v.  New  York  Cent.  etc.  R.  Co.,  153  Fed.  635,  United  States 
V.  Chicago  etc.  Ry.  Co.,  151  Fed.  89,  91,  Great  Northern  Ry.  Co.  v. 
United  States,  155  Fed.  960,  84  C.  C.  A.  93,  and  Great  Northern  Ry. 
Co.  V.  United  States,  208  U.  S.  465,  52  L.  Ed.  575,  28  Sup.  Ct.  313, 
all  holding  Hepburn  law  of  June  29,  1903,  did  not  repeal  act  of  Feb- 
ruary 19,  1903,  known  as  Elkins  law,  so  as  to  deprive  government  of 
right  to  prosecute  for  violations  of  Elkins  law  committed  prior  to  enact- 
ment of  Hepburn  law ;  United  States  v.  Lair,  195  Fed.  52, 15  C.  C.  A.  49, 
offense  by  importing  alien  woman  for  immoral  purposes  committed  under 
act  of  1903  was  saved  by  repealing  clause  of  act  of  1907,  and  could  be 
prosecuted  after  act  of  1907  took  effect;  United  States  v.  Standard  Oil 
Co.,  148  Fed.  725,  construing  Rate  Law  of  1906,  §  10;  Jones  v.  State, 
10  Okl.  Cr.  222, 136  Pac.  183,  constitutional  provision  and  general  statute 
reserve  right  to  State  to  continue  prosecution  of  crime  committed  be- 
fore repeal  of  statute  upon  which  prosecution  is  based ;  Wallace  v.  Good- 
lett,  104  Tenn.  684,  58  S.  W.  346,  holding  repeal  of  Acts  of  1897,  c.  81, 
giving  remedy  on  contracts  usurious  on  their  face,  did  not  affect  suit 
brought  under  repealed  act  for  foreclosure  of  mortgage  usurious  on  face, 
pending  on  appeal  at  date  of  passage  of  repealing  act ;  State  v.  Hanover, 


128  U.  S.  398-403       NOTES  ON  U.  S.  REPORTS.  460 

55  Wash.  407,  107  Pac.  389,  prosecution  for  practicing  medicine  without 
license  under  laws  of  1889-90,  pending  repeal  of  act  hy  laws  of  1909, 
was  saved  by  act  of  1901;  dissenting  opinion  in  Lang  v.  United  States, 
133  Fed.  207,  66  C.  C.  A.  255,  majority  holding  Immigration  Act  1903, 
§  28,  applies  to  prosecutions  thereafter  begun  under  old  law  based  on 
acts  committed  before  its  amendment. 

Distinguished  in  Lang  v.  United  States,  133  Fed.  206,  66  C.  C.  A.  255, 
Immigration  Act  1903,  §  28,  applies  to  prosecutions  thereafter  b^gun 
under  old  law,  based  on  acts  committed  before  its  amendment. 

Statutes  prescribing  effect  of  repeal  of  criminal  statute  on  prosecu- 
tions for  prior  offenses.    Note,  6  Ann.  Oas.  892.  ^ 

Words  "penalty,"  lability*'  and  ''forfeiturA^'   apply  to  crimefl^  and. 
section  13,  Bevlsed  Statutes^  api^lles  to  penal  laws. 

Approved  in  United  States  v.  Cobb,  163  Fed.  793,  provisions  of  Harter 
Act  penalizing  insertion  in  bill  of  lading  of  vessel  provision  releasing 
carrier  from  liability  for  negligence  make  it  a  criminal  statute;  Inter- 
state Savings  etc.  Co.  v.  Wyatt,  27  Colo.  App.  220,  147  Pac.  446,  judg- 
ment in  another  State  for  private  party  for  double  amount  of  usurious 
interest  is,  when  sued  on,  entitled  to  full  faith  and  credit,  as  it  was  not 
obtained  under  penal  statute;  Southern  Ry.  Co.  v.  Melton,  133  Ga.  291, 
65  S.  E.  671,  rule  of  railroad  commission,  under  authority  of  act  of  1905, 
imposing  penalty  of  one  dollar  per  day  on  railroad  failing  to  furnish 
cars  within  four  days  after  receipt  of  written  application  of  shipper,  is 
not  void  as  del^ation  of  power  to  enact  penal  or  criminal  law ;  Feather- 
stone  V.  People,  194  111.  334,  62  N.  E.  687,  holding  habitual  criminal  act 
not  repealed  by  enactment  of  parole  act  of  1899,  and  persons  convicted 
thereunder  receive  benefit  of  parole  law  of  1899,  and  are  required  to 
serve  not  less  than  one  year  nor  more  than  term  fixed  by  habitual  crim- 
inal act ;  American  Credit  Indemnity  Co.  v.  Ellis,  156  Ind.  221,  59  N.  E. 
682,  holding  action  given  by  section  15  of  act  for  incorporation  of  man- 
ufacturing companies  for  giving  false  report  of  financial  condition  of 
corporation  is  not  penal,  and  is  governed  by  limitation  of  six  years; 
Seawell  v.  Hendricks,  4  Okl.  440,  46  Pac.  559,  where  statute  forfeiting 
interest  in  excess  of  twelve  per  cent  is  repealed  and  other  statute  pro- 
vides that  repeals  shall  not  affect  forfeitures  incurred,  forfeiture  may 
be  enforced;  Kilton  v.  Providence  Tool  Co.,  22  R.  I.  614,  48  Atl.  1041, 
holding  action  against  stockholder,  under  Gen.  Laws,  c.  180,  §  22,  is  gov- 
erned by  Gen.  Laws,  c.  234,  §  4,  allowing  twenty  years  for  bringing  ac- 
tion of  debt  on  specialty ;  dissenting  opinion  in  Schick  v.  United  States, 
195  U.  S.  76,  49  L.  Ed.  105,  24  Sup.  Ct.  826,  majority  holding  one  in- 
formed against  in  Federal  court  for  violation  of  Anti-oleomargarine  Act 
1886,  §  11,  may  waive  jury;  Brown  v.  Challis,  23  Colo.  149,  36  Pac.  680, 
arguendo. 
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Distinguished  in  Huntington  v.  Attrill,  146  U.  S.  667,  36  L.  Ed.  1127, 
13  Sup.  Ct.  227,  holding  law  fixing  penalty  on  officer  of  corporation  not 
penal  in  primary  or  international  sense ;  Manhattan  Trust  Co.  v.  Davis, 
23  Mont.  279,  58  Pac.  720,  penalty  imposed  on  corporations  for  failure 
to  ^le  certain  papers. 

Meaning  of  and  distinction  between  "fine,"  "penalty"  and  "for- 
feiture."   Note,  18  Ann.  Oas.  884. 

128  U.  S.  408416,  32  L.  Ed.  468,  0  Sup.  Ot  127,  BEOWN  Y.  OUABAKTEE 
TBUST  a^  SAFE  DEPOSIT  GO. 

Bill  is  not  necessarily  mnltif ailoiiB  because  parties  are  interested  in 
only  part  of  case. 

Approved  in  Fidelity  &  Deposit  Co.  v.  Fidelity  Trust  Co.^  143  Fed. 
166,  reafl&rming  rulfe ;  Price  v.  Union  Land  Co.,  187  Fed.  889, 110  C.  C.  A. 
20,  in  suit  by  stockholders  against  corporation,  cause  of  action  for  can- 
cellation of  stock  of  individual  defendants  in  original  fuel  company 
with  one  for  recovery  on  behalf  of  such  company  of  property  unlawfully 
diverted  to  land  company,  may  be  joined ;  Howard  v.  National  Telephone 
Co.,  182  Fed.  221^  stockholder's  bill  to  compel  cancellation  of  alleged 
illegal  issue  of  corporation's  stock,  and  rescission  of  transfer  thereof, 
and  for  receiver  to  conduct  corporation's  affairs,  and  injunction  to  re- 
strain transferee  from  voting  stock,  is  not  multifarious ;  Young  v.  United 
States,  176  Fed.  617,  where  several  claimants  of  allotments  sued  jointly 
to  establish  their  rights  to  separate  allotments,  demurrer  for  misjoinder 
of  causes  of  action  was  properly  sustained;  Rumbarger  v.  Yokum,  174 
Fed.  59,  bill  against  different  lienholders  to  ascertain  and  have  all  liens 
on  same  property  adjusted  and  settled,  is  not  multifarious ;  United  States 
V.  Rea-Read  Mill  &  Elevator  Co.,  171  Fed.  614,  bill  for  cancellation  of 
deed  to  tract  of  land  for  fraud  against  parties  charged  with  fraud  is 
not  multifarious  for  joinder  of  subsequent  grantees  of  parts  of  tract 
for  having  bought  with  knowledge  of  fraud;  Odbert  v.  Marquet,  163 
Fed.  899,  complainant,  who  purchased  as  one  transaction  all  stock  of 
coal  company,  carrying  with  it  title  to  coal  lands,  although  they  divided 
stock  and  gave  separate  notes  for  purchase  money,  may  unite  against 
vendor  to  enjoin  transfer  of  notes  and  compel  abatement  therefrom  be- 
cause of  fraudulent  representations  of  payee;  Watson  v.  National  Life 
etc.  Co.,  162  Fed.  10,  88  C.  C.  A.  380,  joining  of  several  complainants 
in  bill  to  secure  accounting  of  trust  fund  in  which  all  claim  interest, 
although  interests  are  several,  does  not  make  bill  multifarious;  Acord 
V,  Western  Pocahontas  Corp.,  166  Fed.  996,  two  grounds  of  error  of 
law  in  decree  and  newly  discovered  evidence  may  lae  joined  in  same  bill 
for  review;  Olmsted  v.  City  of  Superior,  166  Fed.  181,  bill  in  equity 
by  holder  of  bonds  of  city  to  enforce  duty  of  city  as  trustee  is  not  multi- 
farious, because  it  also  seeks  to  enforce  general  liability,  which  may  be 
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treated  as  incidental  to  equitable  remedy ;  Rogers  v.  Penobscot  Min.  Co., 
164  Fed.  614,  83  C.  C.  A.  380,  suit  for  specific  performance  of  contract 
to  convey  real  estate  and  to  compel  execution  of  trust  against  person  as 
individual  and  as  officer  vtras  not  multifarious;  Jones  v.  Missouri-Edison 
Elec.  Co.,  144  Fed.  780,  76  C.  C.  A.  631,  joinder  in  suit  by  minority  stock- 
holder to  avoid  consolidation  of  majority  stockholders  and  directors  does 
not  make  bill  multifarious;  McMullen  Lum.  Co.  v.  Strother,  136  Fed. 
306,  69  C.  C.  A.  433,  bill  for  accounting  against  one  defendant  and  seek- 
ing to  fasten  trust  on  two  defendants  not  multifarious ;  Williams  v. 
Crabb,  117  Fed.  203,  59  L.  R.  A.  425,  64  C.  C.  A.  213,  holding  causes  of 
action  to  set  aside  will  and  deed,  both  made  by  same  persons,  and  al- 
leged to  have  been  procured  by  fraud  of  one  of  defendants,  may  be 
joined  in  same  bill;  Commercial  Bank  v.  Sandford,  99  Fed.  167,  holding 
bill  to  foreclose  mortgage  on  realty  not  multifarious, 'because  it  joins  as 
defendants  parties  claiming  title  to  land  under  sale  upon  tax  warrant 
against  mortgagor,  which  sale  was  made  after  execution  of  mortgage, 
and  seeks  to  set  aside  sale;  Fields  v.  Gwynn,  19  App.  D.  C.  116,  bill 
against  husband,  wife  and  children  for  accounting  on  debt  of  husband 
and  wife,  for  foreclosure  of  trust  deed  securing  such  debt,  for  personal 
decree  for  deficiency  against  husband  and  wife,  where  husband  has  no 
interest  in  land,  wife  has  equitable  separate  estate  for  life,  not  subject 
to  alienation,  and  children  have  remainders,  is  bad  for  multifariousness ; 
Demarest  v.  Holdeman,  167  Ind.  474,  62  N.  E.  20,  upholding  joinder  of 
county  treasurer,  auditor  and  county  board  of  commissioners  in  suit 
by  treasurer  of  school  city  to  recover  shortage  by  treasurer  due  to  school 
city;  Ruhe  v.  Ruhe,  113  Md.  699,  77  Atl.  799,  bill  was  n9t  multifarious 
for  misjoinder  of  defendants  or  causes  of  suit,  where  object  of  suit  was 
single,  subject  matter  was  same,  and  all  parties  had  interest  therein; 
Whitman  v.  Dorsey,  110  Md.  429,  72  Atl.  1046,  bill  for  discovery,  ac- 
count, payment  into  court  of  single  debt,  and  for  cancellation  of  fraud- 
ulent assignment  of  debt  and  injunction  against  assignee  to  restrain  him 
from  collecting  same,  is  not  multifarious;  Noble  v.  Joseph  Burnett  Co., 
208  Mass.  84,  94  N.  E.  290,  bill  seeking  accounting  of  profits  due  to  plain- 
tiff by  reason  of  his  interest  in  formulas  used  by  defendant  company 
is  not  multifarious  by  reason  of  joinder  of  other  defendants  directly 
interested ;  Bradley  v.  Bradley,  166  N.  Y.  187,  68  N.  E.  888,  holding  bill 
to  rescind  sale  of  stock  which  alleges  that  plaintiffs,  father  and  son, 
though  owners  of  separate  shares,  yet  acted  in  concert  respecting  them, 
and  were  by  same  fraud  of  defendant  induced  to  act  in  concert  in  selling 
their  stock  to  him,  is  not  multifarious;  Hayden  v.  Thomjwon,  71  Fed. 
68,  17  C.  C.  A.  692,  bill  to  recover  trust  funds  of  insolvent  bank  held 
not  multifarious;  Golden  v.  Bruning,  72  Fed.  4,  sustaining  complaint 
in  equity  against  parties  claiming  interest  in  partnership  assets;  Kelley 
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V.  Baettcher,  85  Fed.  64,  29  C.  C.  A.  141,  and  Curran  v.  Campion,  85 
Fed.  70,  29  C.  C.  A.  26,  bills  to  cancel  deed  and  recover  part  of  proceeds 
of  mine  held  to  state  single  causes  of  action;  Ryan  v.  Seaboard  R.  R. 
Co.,  89  Fed.  407,  holding  president  necessary  party  to  suit  to  recover 
certificate  of  stocks  and  attacking  validity  of  pooling  agreement ;  Barcus 
V.  Gates,  89  Fed.  791, 32  C.  C.  A.  337,  sustaining  bill  where  all  claims  made 
arose  out  of  same  fraudulent  scheme;  Wilkins'  Shoe  Button  etc.  Co. 
V.  Webb,  89  Fed.  990,  allowing  joinder  for  infringement  of  two  patents 
by  single  act;  Metropolitan  Trust  Co.  v.  Columbus  etc.  R.  Co.,  93  Fed. 
691,  holding  bill  asking  for  enforcement  of  two  liens  did  not  embarrass 
certain  defendants;  Ashley  v.  Little  Rock,  56  Ark.  402,  19  S.  W.  1061, 
bill  seeking  specific  performance  as  well  as  enforcement  of  particular, 
lien  sustained;  dissenting  opinion  in  German  Sav.  &  Loan  Soc.  v.  Tull, 
136  Fed.  12,  69  C.  C.  A.  1,  majority  upholding  Federal  jurisdiction  over 
suit  for  partition  though  questions  may  arise  between  plaintiffs  who  are 
citizens  of  same  State;  dissenting  opinion  in  State  v.  Chicago  &  Alton 
R.  R.  Co.,  265  Mo.  704,  178  S.  W.  I4i,  majority  holding  in  suit  by 
attorney  general  for  State  in  its  private  capacity  to  recover  excessive 
charges  by  railroad  pending  determination  of  validity  of  State  statute 
establishing  intrastate  rates,  shippers  charged  excessive  rates  could  not 
be  joined  as  parties  plaintiff. 

Distinguished  in  Eastern  etc.  Loan  Assn.  v.  Denton,  65  Fed.  570,  13 
C.  C.  A.  44,  bill  to  foreclose  two  mortgages  on  lands,  conveyed  to  differ- 
ent persons,  held  multifarious. 

Bill  is  not  mnltif arious  unless  grounds  are  different,  as  each  ground  is 
sufficient. 

Approved  in  Homer-Gaylord  Co.  v.  Miller,  147  Fed.  297,  bill  for 
appointment  of  receiver  prior  to  bankruptcy  adjudication  not  multi- 
farious because  various  fraudulent  transferees  joined;  South  Penn  Oil 
Co.  V.  Calf  Creek  Oil  etc.  Co.,  140  Fed.  516,  bill  to  enjoin  prosecution 
of  actions  at  law  which  involve  same  subject  matter  not  multifarious 
because  claims  of  plaintiffs  are  separate;  Howe  &  Davidson  Co.  v. 
Haugan,  140  Fed.  184,  bill  alleging  water  rights  under  contract  with 
water  company  and  praying  injunction  against  interference  therewith, 
and  setting  out  collusion  with  other  impleaded  defendants  to  cause 
default  in  bonds,  is  not  multifarious;  Emmons  v.  National  etc.  Loan 
Assn.,  135  Fed.  692,  68  C.  C.  A.  327,  bill  by  borrowing  stockholder  to 
cancel  loan  contract  for  fraud  and  to  have  receiver  appointed  because 
of  mismanagement  is  multifarious ;  United  Cigarette  Mach.  Co.  v.  Wright, 
132  Fed.  197,  bill  for  accounting  by  agent  as  to  different  transactions  not 
multifarious ;  Hosmer  v.  Wyoming  Ry.  etc.  Co.,  129  Fed.  888,  65  C.  C.  A. 
81,  holding  bill  for  specific  performance  of  sale  of  mine  not  multi- 
farious; United  States  v.  Southern  Pac.  R.  Co.,  117  Fed.  554,  holding 
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government  may  sue  in  equity  to  set  aside  patents  erroneously  issued  to 
railroad  for  lands  under  grant  and  to  test  bona  fides  of  purchasers  and 
establish  and  confirm  their  rights  in  lands,  and  to  require  accounting 
from  railroad  for  lands  sold ;  Watson  v.  Bonfils,  116  Fed.  159,  63  C.  C.  A. 
535,  holding  party,  who  has  real  controversy  with  opposing  parties  to 
suit,  which  presents  common  point  of  litigation  that  affects  its  entire 
subject  matter,  and  decision  of  which  will  settle  rights  of  parties  to 
suit,  is  proper  and  real  party  to  suit;  United  States  Mineral  Wool  Co. 
V.  Manville  Covering  Co.,  101  Fed.  145,  146,  holding  bill  not  multi-  * 
farious  because  it  alleges  infringement  of  two  separate  patents,  both  for 
processes  having  single  object,  though  they  are  not  charged  to  have  been 
.used  conjointly;  Allen  v.  Fairbanks,  45  Fed.  446,  bill  by  several  stock- 
holders against  nonresident  stockholder  for  contribution,  not  multi- 
farious; Security  Sav.  etc.  Assn.  v.  Buchanan,  66  Fed.  802,  14  C.  C.  A. 
97,  involving  indei>endent  causes  of  action  sufficient  to  sustain  separate 
suits;  First  Nat.  Bank  v.  Peavey,  75  Fed.  155,  bill  to  enforce  stock- 
holders' liability,  also  alleging  fraudulent  conveyance,  held  multifarious ; 
Cutter  V.  Iowa  Water  Co.,  96  Fed.  780,  sustaining  bill  alleging  fraud  in 
obtaining  decree  and  al6o  invalid  action  by  court;  Zell  Guano  Co.  v. 
Heatherly,  38  W.  Va.  418,  18  S.  E.  613,  suit  to  avoid  assignment  joining 
trustee  and  trust  creditors,  held  not  multifarious;  dissenting  opinion  in 
Washington  County  v.  Williams,  111  Fed.  815,  49  C.  C.  A.  621,  majority 
holding  where  county  issued  bonds  payable  to  bearer,  in  which  it  prom- 
ised to  pay  pro  rata,  proceeds  of  annual  tax  to  be  levied  in  property, 
several  bondholders  could  not  unite  and  jointly  maintain  suit  in  equity 
to  obtain  decree  establishing  validity  of  bonds  and  recovery  of  amount 
due  thereon  on  repudiation  by  county;  Order  R.  R.  Telegraphers  v. 
Louisville  etc.  R.  Co.,  148  Fed,  441,  arguendo. 

Bill  against  mortgagor  for  f oreclosiire  and  against  latter's  vendor  for 
accounting  is  not  moltif  arlona. 

Distinguished  in  Cheney  v.  Libby,  134  U.  S.  77,  33  L.  Ed.  823,  10  Sup. 
Ct.  501,  where  contract  declared  ''time  and  punctuality,"  material  in> 
gredients. 

Sale  is  not  void  for  nonpayment  wltbin  certain  time,  where  time  is  not 
essence. 

Approved  in  Henderson  v.  McFadden,  112  Fed.  395,  50  C.  C.  A.  304, 
holding  question  whether  time  was  of  essence  of  contract  for  purchase 
of  cotton  was  for  jury;  Chapman  &  Dewey  Land  Co.  v.  Wilson,  91  Ark. 
39,  120  S.  W.  394,  failure  to  complete  work  of  constructing  drainage 
ditch  within  time  named,  which  is  not  made  of  essence  of  contract,  does 
not  avoid  contract  without  some  affirmative  action,  and  right  of  county 
clerk  to  relet  contract  without  actually  doing  so,  did  not  avoid  eon- 
tract. 
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Vendor  waives  conditioii  fhat  time  is  of  eMence,  by  accepting  partial 
payments,  and  by  demand  of  perf  onnance. 

Approved  in  Hawes  v.  Swanzey^  123  Iowa,  63,  98  N.  W.  586,  where 
vendor  agreed  to  furnish  abstract  showing  perfect  title  before  fixed 
date,  but  abstract  furnished  was  defective,  vendee  acquiescing  in  delay 
until  title  perfected  waived  delay;  Berry  v.  Second  Baptist  Church,  37 
Okl.  121,  130  Pac.  587,  where  vendor  of  real  estate  receives  payments 
after  time  when  contract  was  forfeited  according  to  its  terms  without 
objection  and  without  claiming  forfeiture,  he  waived  forfeiture. 

Distinguished  in  Rexford  v.  Southern  Woodland  Co.,  208  Fed.  318, 
vendee  was  in  default  and  not  entitled  to  specific  performance  of  con- 
tract for  sale  of  timber  land. 

128  U.  8.  416-426^  32  L.  Ed.  472,  9  Sup.  Ct.  131,  WOOD  r.  OUA&AKTEE 
TBUBT  it  SAFE  DEPOSIT  OO. 

Company's  failure  to  apply  funds  to  oonstmction,  is  not  diversion  giv- 
ing materialmen  priority. 

Approved  in  Central  Trust  Co.  v.  Colorado  Ry.  Light  etc.  Co.,  200 
Fed.  91,  claim  against  public  service  corporation  for  betterments  on 
plant  with  view  to  extension  of  business,  rather  than  for  present  use 
contracted  for  within  four  months  prior  to  appointment  of  receiver, 
but  after  default  in  payment  of  interest  on  bonds,  is  not  for  current 
expense,  and  is  not  entitled  to  preference  over  mortgage  debt,  though 
part  of  work  was  done  after  apx)ointment  of  receiver ;  Title  Ins.  etc.  Co. 
V.  Home  Telephone  Co.,  200  Fed.  267,  president  of  public  service  cor-^ 
poration,  receiving  no  salary,  cannot  recover  for  services  rendered  out- 
side his  duties,  in  absence  of  agreement,  and  even  in  case  of  agreement 
his  claim  is  not  entitled  to  preference  over  mortgage  bondholders  on 
insolvency  of  corporation;  Spencer  v.  Taylor  Creek  Ditch  Co.,  194  Fed. 
640, 114  C.  C.  A.  407,  mortgage  liens  on  property  of  private  corporation, 
for  which  it  has  appointed  receiver 'will  not  be  displaced  in  favor  of 
unsecured  claims  for  labor  or  supplies  furnished  for  repairs  and  im- 
provements after  execution  of  mortgage,  but  prior  to  appointment  of 
receiver;  Bernard  v.  Union  Trust  Co.,  159  Fed.  623,  16  L.  R.  A.  (N.  S.) 
1118,  86  C.  C.  A.  610,  court,  in  authorizing  receiver  of  private  cor- 
poration to  issue  certificate  in  payment  for  supplies  furnished  to  cor- 
poration before  his  appointment,  erred  in  making  them  first  lien  on 
all  property  as  against  nonconsenting  bondholders  secured  by  deed  of 
trust;  International  Trust  Co.  v.  Decker  Bros.,  152  Fed.  83,  11  L.  R.  A. 
(K.  8.)  152,  81  C.  C.  A.  302,  receiver  of  mining  corporation  has  no 
power  to  issue  receiver's  certificates  to  continue  business  and  to  make 
them  paramount  lien  on  property,  displacing  prior  contract  liens  without 
consent  of  holders  of  such  liens;  Fordyce  v.  Omaha  etc.  R.  R.  Co.,  145 
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Fed.  556,  determining  when  general  creditor  of  insolvent  railroad  is 
entitled  to  preference  over  mortgage;  Louisville  &  N.  R.  R.  Co.  v. 
Memphis  Gaslight  Co.,  125  Fed.  98,  60  C.  C.  A.  141,  holding  one  furnish- 
ing coke  and  coal  to  gas  company,  for  use  in  its  business,  not  entitled 
to  be  paid  out  of  proceeds  of  forfeiture  sale  in  preference  to  mort- 
gagees; Niles  Tool  Works  Co.  v.  Louisvijle  etc.  R.  Co.,  112  Fed.  563, 
50  C.  C.  A.  390,  holding  claim  for  price  of  machinery  sold  to  mort- 
gagor railroad  and  used  by  it  in  construction  of  shops  owned  by  aecond 
company,  under  contract  by  which  mortgagor  secured  their  use  by  lease, 
and  also  stock  of  second  company,  not  entitled  to  priority  of  payment 
over  mortgage  debt;  Guaranty  Trust  Co.  v.  Galveston  City  R.  R.  Co., 
107  Fed.  324,  46  C.  C.  A.  305,  holding  mortgage  of  street  railroad  system 
covering  after  acquired  property  creates  lien  on  engines  thereafter  fur- 
nished to  company  in  constructing  plant  which  was  part  of  system,  and 
is  not  displaced  by  stipulation  in  contract  of  sale  that  title  should  not 
pass  till  they  were  fully  paid  for;  Illinois  Trust  etc.  Bank  v.  Doud,  105 
Fed.  132, 139, 150,  52  L.  R.  A.  481,  44  C.  C.  A.  389,  holding  loan  to  quasi- 
public  mortgagor  on  pledge  of  its  income  to  make  necessary  additions 
to  its  mortgaged  property  entitles  lender  to  no  preference  in  distribu- 
tion of  income  over  claim  of  prior  mortgagee  whose  mortgage  covered* 
all  income  and  property  acquired  and  to  be  acquired;  Mersick  v.  Hart- 
ford etc.  R.  R.  Co.,  76  Conn.  22,  100  Am.  St.  Bep.  977,  55  Atl.  668,  one 
furnishing  railroad  supplies  necessary  to  operation  of  road  and  money 
to  pay  wages,  after  default  in  interest  on  bonds,  are  not  preferred  to 
mortgagees  in  distribution  of  proceeds  on  foreclosure;  Homer  ▼.  Balti- 
more Refrigerating  etc.  Co.,  117  Md.  419,  84  Atl.  179,  where  court 
appoints  receiver  of  public  service  corporation  supplying  heat  to  city 
with  authority  to  carry  on  business,  creditor  for  coal  furnished  has 
equitable  lien  on  earnings  prior  to  rights  of  bondholders  secured  by 
mortgage;  Stacy  v.  McNicholas,  76  Or.  186, 148  Pac.  71,  court  appointing 
receiver  of  private  corporation  may  not  authorize  receiver  to  continue 
business  in  absence  of  consent  of  prior  contract  lien  creditors ;  American 
Loan  etc.  Co.  v.  East  &  West  Ry.  Co.,  46  Fed.  104,  holding  construction 
creditors  had  no  superior  equity  over  mortgage  creditor ;  Bound  v.  South 
Carolina  Ry.  Co.,  50  Fed.  314,  claim  of  passenger  agent  for  salaiy  not 
superior  to  that  of  mortgage  creditor ;  Farmers'  etc.  Trust  Co.  v.  Grax)e 
etc.  Coal  Co.,  50  Fed.  482,  16  L.  R.  A.  604,  holding  receiver  for  mining 
company  could  not  create  lien  superior  to  existing  mortgage;  Finance 
Co.  V.  Charleston  etc.  R.  R.  Co.,  52  Fed.  527,  preferring  mortgage  cred- 
itor's claim  to  that  of  attorney  for  salary;  Finance  Co.  v.  Charleston 
etc.  R.  R.  Co.,  52  Fed.  680,  holding  similarly  as  to  claim  for  l^al  ser- 
vices; Snively  v.  Loomis  Coal  Co.,  69  Fed,  205,  postponing  labor  liens 
to  mortgage  and  vendor's  lien;  Hanna  v.  State  Trust  Co.,  70  Fed.  7, 
30  L.  R.  A.  204,  16  C.  C.  A.  586,  holding  certificates  of  receiver  of  pri- 
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vate  corporation  inferior  to  mortgage;  Farmers'  etc.  Trust  Co.  v.  Cape 
Fear  etc.  Ry.  Co.,  73  Fed.  715,  mortgage  debt  held  superior  to  contract 
debt  for  construction;  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  93 
Fed.  341,  holding  mortgage  superior  to  claims  for  construction  against 
irrigation  company ;  Hooper  v.  Central  Trust  Co.,  Si  Md.  591,  29  L.  E.  A. 
272,  32  Atl.  514,  mortgage  bonds  entitled  to  priority  over  receiver's 
certificates;  Manchester  Locomotive  Works  v.  Truesdale,  44  Minn.  118, 
9  L.  B.  A.  144,  46  N.  W.  302,  classing  debt  for  locomotive  with  general 
debts  and  held  inferior  to  mortgage  debt;  Hunt  v.  Memphis  Gas-Light 
Co.,  95  Tenn.  144,  31  S.  W.  1008,  debt  of  gas  company  for  coal  inferior 
to  mortgage ;  dissenting  opinion  in  Drennen  v.  Mercantile  Trust  Co.,  115 
Ala.  629,  39  L.  B.  A.  633,  23  South.  175,  majority  giving  claims  of 
employees  of  coal  company  priority  over  bondholders ;  dissenting  opinion 
in  Jones  v.  Arena  Pub.  Co.,  171  Mass.  30,  50  N.  E.  l7,  majority  prefer- 
ring claims  of  ox>eratives  and  clerks  of  publishing  company;  Bosworth 
v.  Terminal  R.  R.  Assn.,  174  U.  S.  185,  43  L.  Ed,  942,  19  Sup.  Ct.  626, 
reversing  80  Fed.  971,  26  C.  C.  A.  279,  arguendo. 

Distinguished  in  Whelan  v.  Enterprise  Transp.  Co.,  475  Fed.  213,  214, 
in  distribution  of  assets  of  insolvent  steamship  company,  claims  of  con- 
necting transportation  companies  for  traffic  balances  due  on  account  of 
joint  freights  collected  are  not  entitled  to  priority  of  payment  over 
claims  of  other  unsecured  creditors,  in  absence  of  trust  relation;  Inter- 
national Trust  Co.  V.  United  Coal  Co.,  27  Colo.  254,  256,  60  Pac.  624,  625, 
holding  expenses  of  receivership  of  insolvent  coal  company  in  operating 
mine  not  prior  to  that  of  mortgage  bondholders;  Freights  of  The  Kate, 
63  Fed.  716,  postponing  mortgage  security  to  general  maritime  lien  on 
freights;  Keelyn  v.  Carolina  Mut.  Tel.  etc.  Co.,  90  Fed.  30,  preferring 
claims  of  operators  of  telegraph  company  to  mortgage  debt. 

Limited  in  Farmers'  etc.  Trust  Co.  v.  American  Water-Works  Co.,  107 
Fed.  30,  31,  holding  one  furnishing  material  or  labor  in  face  of  recorded 
mortgage  to  construct  necessary  permanent  improvements  for  quasi- 
public  corporation  has  not  superior  lien  to  that  of  prior  mortgagees,  ' 
either  on  income  earned  after  appointment  of  foreclosure  receivers  or  on 
corpus  of  property. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  416,  432. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  S.)  1029,  1057. 

Wliere  bondholders  turn  in  coupons,  question  wbether  coupons  are  pur- 
chased or  paid  is  one  of  fact. 

Approved  in  Morton  Trust  Co.  v.  Home  Telephone  Co.,  66  N.  J.  Eq. 
115,  57  Atl.  1024,  reaffirming  rule;  Bennett  v.  Chandler,  199  111.  109,  64 


^ 
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N.  E.  1056,  holding  agent  who  receives  interest  coupons  for  collection 
from  mortgagee,  and  who  wishing  to  conceal  mortgagor 's  default,  in  order 
to  retain  mortgagee's  patronage,  remits  amoiuit  out  of  his  own  funds, 
without  knowledge  of  parties,  is  mere  volunteer,  and  not  purchaser  of 
coupons ;  Baker  v.  Meloy,  95  Md.  9,  14,  61  Atl.  894,  896,  holding  where 
bondholders  presented  overdue  coupons  to  fiscal  agents  of  corporation 
and  received  therefor  checks  of  such  agents,  and  bonds  from  which 
coupons  detached  were  sold  to  one  who  had  no  knowledge  of  nonpay- 
ment of  coupons,  coupons  were  not  sold,  and  party  paying  them  could 
not  share  with  bondholders  in  distribution  of  proceeds  of  sale ;  Ferree  v. 
New  York  etc.  Trust  Co.,  74  Fed.  773,  21  C.  C.  A.  83,  where  circumstances 
established  payment  and  not  sale  of  note;  Cusson  v.  Brandt,  97  Va.  7, 
75  Am.  St.  R^.  767,  32  S.  E.  793,  holding  pajrment  of  note  by  stranger 
established  purchase;  dissenting  opinion  in  Peake  v.  New  Orleans,  139 
U.  S.  376,  35  L.  Ed.  143, 11  Sup.  Ct.  553,  arguendo. 

OonponB  tnmed  In  and  canceled  and  marked  ''paid"  by  majority  stock- 
holders axe  not  purchased. 

Approved  in  Browder  v.  Hill,  136  Fed.  823,  69  C.  C.  A.  499,  where 
bankrupt  gave  employees  orders  on  claimants  for  goods  and  charged 
same  against  wages,  claimants  filling  orders  and  charging  same  to  cor- 
poration are  not  subrogated  to  laborers'  liens;  Contracting  &  Building  Co. 
of  Kentucky  v.  Continental  Trust  Co.,  108  Fed.  4,  47  C.  C.  A.  143,  hold- 
ing that  money  was  borrowed  to  pay  interest  on  matured  railroad  mort- 
gage coupons  is  no  ground  for  giving  lender  preference  over  mortgage; 
Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  133,  52  L.  E.  A.  481,  44  C.  C.  A. 
389,  holding  loan  to  quasi-public  mortgagor  on  pledge  of  its  income  tc 
make  necessary  additions  to  its  mortgaged  property  entitles  lender  to  no 
preference  in  distribution  of  income  over  claim  of  prior  mortgagee  whose 
mortgage  covered  all  income  and  property  acquired  and  to  be  acquired; 
New  York  Security  etc.  Co.  v.  Louisville  etc.  R.  R.  Co.,  102  Fed.  393, 
holding  where  articles  of  consolidation  between  railroads  provided  for 
issue  of  bonds  by  consolidated  company  to  be  exchanged  for  outstand- 
ing bonds  of  constituent  companies,  and  holders  of  second  mortgage 
bonds  of  one  of  its  companies  delivered  bonds  to  agent  of  new  company 
in  .exchange  for  new  bonds,  there  was  novation  of  debt  and  extinguish- 
ment of  old  bonds ;  Contoocook  Precinct  v.  Hopkinton,  71  N.  H.  578,  53 
Atl.  799,  holding  one  voluntarily  paying  debt  of  another  not  entitled  to 
subrogation  unless  there  was  an  assignment  of  claim  by  creditor  or 
agreement  that  Y>Bfty  making  pa3rment  should  be  subrogated  to  creditor 's 
rights;  Morton  Trust  Co.  v.  Home  Telephone  Co.,  66  N.  J.  Eq.  Ill,  57 
Atl.  1022,  where  holders  of  interest  coupons  turned  them  over  to  presi- 
dent of  isisuing  corporation  for  payment  and  cancellation,  there  was  no 
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sale;  Moi^n's  Louisiana  etc.  S.  S.  Ck>.  v.  Texas  Cent.  Ry.  Co.,  137  U.  S. 
196,  84  L.  Ed.  634,  11  Sup.  Ct.  69,  holding  payment  of  interest  coupons 
by  railroad  gave  no  prior  rights  to  those  advancing  money  used  for  that 
purpose ;  Central  Trust  Co.  v.  Cincinnati  etc.  Ry.  Co.,  58  Fed.  505,  hold- 
ing reoi^nization  plan  and  agreement  showed  intention  to  extinguish 
old  bonds;  Farmers'  etc.  Trust  Co.  v.  Iowa  Water  Co.,  78  Fed.  885,  and 
Venner  v.  Farmers'  etc.  Trust  Co.,  90  Fed.  360,  33  C.  C.  A.  95,  where 
taking  up  of  coupons  of  water  company  was  held  to  be  payment;  Max- 
well Cattle  Co.  v.  Henderson,  12  Colo.  App.  434,  56  Pac.  70,  holding 
exchange  of  cattle  bonds  for  land  grant  gold  bonds  extinguished  former; 
Martin  v.  Citizens'  Bank  &  Trust  Co.,  94  Tenn.  183,  28  S.  W.  1099,  hold- 
ing coupons  taken  up^  though  not  canceled  or  marked  paid,  extinguished 
as  to  bondholders. 

Purchaser  of  overdue  coupons  has  no  greater  rlghtB  than  bis  vendor. 
Approved  in  Capwell  v.  Machon,  21  R.  I.  522,  45  Atl.  260,  holding 
title  to  negotiable  note  indorsed  in  blank  passes  by  delivery  after  matur- 
ity, irrespective  of  express  assent  to  transfer  by  holder;  Mercantile 
Trust  etc.  Co.  v.  Low,  87  Fed.  246,  holding  purchaser  of  overdue  rail- 
road bonds  took  only  such  title  as  transferrer  had. 

Receiver's  certificate.    Note,  Ann.  Gas.  19130,  43. 

Power  to  create  liens  by  receivers.    Note,  83  Am.  St.  Bep.  77. 

Miscellaneous.  Cited  in  Perrin  etc.  Printing  Co.  v.  Cook  Hotel  etc. 
Co.,  118  Mo.  App.  59,  93  S.  W.  341,  quaere,  whether  receiver's  certifi- 
cates may  be  issued  in  receiverships  of  private  corporations. 

128  U.  S.  426-436,  32  L.  Ed.  508^  9  Bup.  Ot.  113,  FIBB  INS.  ASSN.  T. 
WICKHAM. 

Supreme  Court  will  not  consider  certifled  question  whether  defendant 
was  entitled  to  verdict  on  evidence. 

Approved  in  In  re  Robinson,  200  U.  S.  611,  50  L.  Ed.  619,  26  Sup.  Ct. 
753,  and  Fire  Ins.  Assn.  v.  Wickham,  141  U.  S.  576,  36  L.  Ed.  866,  12 
Sup.  Ct.  87,  both  following  rule;  Chicago  etc.  Ry.  Co.  v.  Williams,  205 
U.  S.  453,  51  L.  Ed.  878,  27  Sup.  Ct.  559,  where  question  certified  by 
Circuit  Court  of  Appeals  practically  brings  up  entire  case,  and  Supreme 
Court  is  asked  to  pass  upon  validity  of  contract  and  indicate  what  judg- 
ment should  be,  certificate  will  be  dismissed ;  Felsenheld  v.  United  States, 
186  U.  S.  134,  46  L.  Ed.  1090,  22  Sup.  Ct.  743,  holding  questions  which 
may  be  certified  by  Circuit  Court  of  Appeals  to  Supreme  Court,  under 
Judiciary  Act  of  1891,  must  present  distinct  prox)osition,  and  not  re- 
quire latter  court  to  search  entire  record. 

The  following  refuse  jurisdiction:  Dublin  Township  v.  Milford  Inst., 
128  U.  S.  513,  32  L.  Ed.  534,  9  Sup.  Ct.  149,  where  questions  certified 
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referred  substantially  whole  case  for  decision ;  United  States  v.  Hall,  131 
U.  S.  52,  S3  L.  Ed.  98,  9  Snp.  Ct.  664,  where  questions  presented  no  dis- 
tinct propositions  of  law ;  Colnmbns  Watch  Co.  v.  Robbins,  148  U.  S.  269, 
37  L.  Ed.  446,  13  Sup.  Ct.  595,  where  it  was  asked  because  different  Cir- 
cuit Courts  of  Appeal  had  rendered  different  judgments  under  same  con- 
ditions ;  Maynard  v.  Hecht,  151  U.  S.  327,  38  L.  Ed.  180, 14  Sup.  Ct.  354, 
where  certificate  of  Circuit  Court,  presenting  question  of  jurisdiction  was 
wanting;  Graver  v.  Faurot,  162  U.  S.  437,  40  L.  Ed.  1031,  16  Sup.  Ct. 
800,  where  question  amounted  to  an  inquiry  as  to  whether  two  previous 
judgments  of  Supreme  Court  were  in  conflict;  United  States  v.  Union 
Pac.  Ry.  Co.,  168  U.  S.  512,  42  L.  Ed.  561, 18  Sup.  Ct.  170,  where  certifi- 
cate presented  whole  case;  McHenry  v.  Alford,  168  U.  S.  658^  42  L.  Ed. 
617,  18  Sup.  Ct.  245,  Grannan  v.  Westchester  Racing  Assn.,  153  N.  Y. 
458,  47  N.  E.  899,  and  Waco  Water  Co.  v.  City  of  Waco,  86  Tex.  665, 
31  L.  R.  A.  398,  26  S.  W.  945,  where  questions  did  not  present  distinct 
points  of  law. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  R.  A.  393. 

128  XT.  S.  436-437,  32  Lu  Ed.  486^  9  Sup.  Ot  116,  T7KITED  STATES  V. 
FOSTER. 

Gunner  ia  not  entitled,  uder  second  waxraat,  to  gunner's  credit  for 
service  as  enlisted  man. 

Approved  in  United  States  v.  Alger,  151  U.  S.  364,  38  L.  Ed.  194,  14 
^  Sup.  Ct.  346,  fixing  rate  of  increased  compensation  by  lowest  grade  held 
since  last  entering  service  of  navy. 

128  XT.  S.  438-443,  32  L.  Ed.  500,  HXanVESST  T.  WOOLWOBTH. 

Specific  performance  is  not  of  absolute  rights  Imt  rests  in  jndicial  dis- 
cretion, based  on  facts. 

Approved  in  Haffner  v.  Dobrinski,  215  U.  S.  450,  54  L.  Ed.  280,  30 
Sup.  Ct.  172  (affirming  17  Okl.  443,  88  Pac.  1044),  affirming  State  court 
decree  refusing  specific  performance  where  complainant  had  funds  in 
his  possession  sufficient  to  cover  damages,  and  State  court  held  contract 
was  unreasonable,  and  part  performance  did  not  take  contract  out  of 
statute  of  frauds;  Wesley  v.  Eells,  177  U.  S.  376,  44  L.  Ed.  812,  20  Sup. 
Ct.  664,  holding  contract  to  purchase  land  will  not  be  specifically  en- 
forced against  vendee  when  title  is  not  marketable,  and  cannot  be  made 
so  except  by  successful  litigation  to  remove  mortgage  from  record; 
Montgomery  Light  etc.  Co.  v.  Montgomery  Traction  Co.,  219  Fed.  968, 
granting  injunction  to  restrain  respondent  from  disconnecting  wires  from 
power  plant  of  complainant,  and  from  receiving  electric  current  for  pro- 
pelling cars  from  others  than  complainant;  Texas  Co.  v.  Central  Fuel 
Oil  Co.,  194  Fed.  19,  114  C.  C.  A.  21,  decreeing  specific  performance 
of  contract  under  which  complainant  was  to  build  pipe-lines  and  defend- 
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ant  was  to  ran  all  of  its  oil  into  such  lines  for  term  of  ten  years-  at 
certain  prices,  although  defendant  was  compelled  to  accept  prices  be-  .. 
cause  at  that  time  there  was  no  competing  line,  and  where  subsequent 
refusal  would  render  complainant's  extension  of  pipe-line  worthless; 
Mound  Mines  Co;  v.  Hawthorne,  173  Fed.  887,  97  C.  C.  A.  394,  decreeing 
specific  performance  of  contract  for  sale  of  land  where  purchaser  has 
taken  possession  and  made  valuable  improvements,  although,  contract 
provided  for  forfeiture  upon  default  of  payments  and  purchaser  had  de- 
faulted; Shubert  v.  Woodward,  167  Fed.  64,  92  C.  C.  A.  509,  refusing 
specific  performance  for  lack  of  mutuality,  because  grant  of  relief  would 
entail  upon  court  continuous  supervision  for  many  years,  and  because 
greater  wrong  would  result  from  granting  than  from  denying  such  relief; 
Jones  V.  Byrne,  149  Fed.  461,  denying  specific  performance  of  contract 
for  purchase  of  land  where  contract  made  in  violation  of  trust  by  pur- 
chaser; Washington  Irr.  Co.  v.  Krutz,  119  Fed.  288,  66  C.  C.  A.  1,  en- 
forcing specific  performance  of  contract  for  water  right;  Newton  v. 
Wooley,  105  Fed.  645,  holding  equity  may  decree  specific  performance 
of  contract  for  sale  of  stock  in  corporation  where  such  stock  cannot  be 
purchased  in  market  and  has  no  market  value;  Peterson  v.  Moore,  3 
Alaska,  162,  where  plaintiff  contracted  for  purchase  of  town  lots,  deed 
to  be  delivered  upon  performance  of  certain  conditions  of  time  and  pay- 
ment by  him,  and  he  refrained  for  four  years  from  complying  with  con- 
tract, and  was  out  of  country  and  residence  unknown,  tender  on  part 
of  defendant  was  excused;  Elliott  v.  Elliott,  3  Alaska,  364,  plaintiff  is 
barred  by  long  acquiescence  and  laches  from  recovering  one-half  inter- 
est in  copper  mines  by  reason  of  alleged  grubstake  contract,  where  de- 
fendants bought  mines  without  notice,  for  fair  value,  and  spent  large 
sums  in  development  work ;  Marks  v.  Gates,  2  Alaska,  526,  refusing  spe- 
cific performance  of  grubstake  contract  under  which  defendant  was  to 
convey  to  plaintiff  interest  in  all  property  acquired  in  Alaska;  Stubble- 
field  V.  Stubblefield,  32  App.  D.  C.  541,  denying  specific  performance  of 
contract  for  sale  of  corporate  stock,  where  complainant  did  not  comply 
with  condition  for  immediate  payment ;  Chester  v.  Morgan,  11  App.  D.  C. 
441,  sustaining  demurrer  to  bill  for  specific  performance  of  agreement 
to.  convey  real  estate  in  consideration  of  performance  of  professional 
services,  where  bill  was  vague  and  indefinite;  Western  Securities  Co.  v. 
Atlee,  168  Iowa,  659, 151  N.  W.  60,  sustaining  demurrer  to  bill  for  spe- 
cific performance  of  contract  to  convey  electric  light  plant;  Anderson  v. 
Anderson,  75  Kan.  123,  9  L.  E.  A.  (N.  S.)  229,  88  Pac.  745,  decreeing 
specific  performance  against  heirs  of  wife  of  contract  by  husband  and 
wife  with  plaintiff's  parents  to  receive  plaintiff,  child  of  eight,  into  their 
family,  and  in  return  for  her  services  and  obedience  to  leave  her  all 
their  property;  Johnson  v.  Burdett  Town  Co.,  7  Kan.  App.  139,  53  Pac. 
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88,  denying  specific  performance  to  vendori  of  contract  for  sale  of  real 
property,  where  time  is  expressly  made  of  essence  thereof,  where  he 
has  failed  to  perform  or  to  tender  performance  for  more  than  five  years, 
and  there  has  been  great  change  in  market  value  of  property;  Posey  v. 
Kimsey,  146  Ky.  217,  142  S.  W.  709,  vendor  may  compel  specific  per- 
formance of  contract  for  sale  of  land,  where  liens  on  land  are  less  than 
amount  of  purchase  price  and  may  be  discharged  out  of  price;  Kingston 
V.  Walters,  14  N.  M.  372,  93  Pac.  701,  where  contract  required  to  be  in 
writing  because  of  statute  of  frauds,  is  verbally  changed  as  to  time  of 
payment,  equity  will  intervene  and  order  performance,  where  refusal  to 
assume  jurisdiction  on  account  of  statute  of  frauds  would  amount  to 
permitting  fraud  to  be  committed;  Rodman  v.  Robinson,  134  N.  C.  515, 
101  Am.  St.  Rep.  877,  65  L.  R.  A.  682,  47  S.  E.  23,  purchaser  of  land 
may  sue  for  specific  performance  on  breach  of  contract  and  need  not  sue 
for  damages ;  Cheney  v.  Libby,  134  U.  S.  78,  33  L.  Ed,  823,  10  Sup.  Ct. 
502,  suspending  decree  of  specific  performance  of  contract  of  lease  until 
money  was  brought  into  court;  Pope  Mfg.  Co.  v.  Gormully,  144  U.  S. 
237,  86  L.  Ed.  419,  12  Sup.  Ct.  637,  refusing  to  enforce  oppressive  con- 
tract for  use  of  patent,  etc.;  McCabe  v.  A£atthews,  155  U.  S.  553,  39 
L.  Ed.  258,  15  Sup.  Ct.  191,  refusing  to  compel  conveyance  of  land  after 
nine  years '  delay ;  Leicester  Piano  Co.  v.  Front  etc.  Imp.  Co.,  55  Fed. 
203,  5  C.  C.  A.  60,  holding  taint  of  fraud  sufficient  to  defeat  specific 
performance;  Waite  v.  O'Neil,  72  Fed.  359,  refusing  to  require  lessee 
to  restore  landing  partially  washed  away  by  unusual  flood;  Nevada 
Nickel  Syndicate  v.  National  Nickel  Co.,  96  Fed.  154,  refusing  to  allow 
syndicate  bonus  under  contract,  there  being  no  adequate  consideration; 
City  of  New  Orleans  v.  New  Orleans  etc.  R.  R.  Co.,  44  La.  Ann.  68,  10 
South.  402,  refusing  to  compel  city  to  build  levee;  Thombui^h  v.  Fish, 
11  Mont.  62,  27  Pac.  383,  compelling  execution  of  deed ;  Campbell  v.  Mo- 
Fadden,  9  Tex.  Civ.  App.  391,  31  S.  W.  442,  enforcing  contract  for  joint 
acquisition  of  land  to  be  located ;  Docter  v.  Furch,  91  Wis.  478,  65  N.  W. 
165,  refusing  to  enforce  sale  after  long  litigation  and  finding  of  no  con- 
tract as  alleged ;  Blake  v.  Pine  Mountain  etc.  Coal  Co.,  76  Fed.  639,  22 
C.  C.  A.  430,  arguendo. 

« 

When  specific  performance  of  a  valid  contract  will  be  refused,  the 
refusal  not  being  because  the  property  is  of  a  particular  class. 
Note,  128  Am.  St.  Rep.  386. 

Specific  performance  of  contracts  calling  for  services  of  a  personal 
nature.    Note,  140  Am.  St.  Rep.  58. 

Speclflc  performance  is  neiver  decreed  unless  tenns  of  agreement  are 
proved,  or  that  defendant  made  agreement. 

Approved  in  Cella  v.  Brown,  144  Fed.  762,  75  C.  C.  A.  608,  reaffirming 
rule ;  Jones  v.  Byrne,  149  Fed,  468,  denying  specific  performance  of  con- 
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tract  for  purchase  of  lands  where  contract  made  in  violation  of  trust  by 
purchaser;  Hildreth  v.  Duff,  148  Fed.  677,  78  C.  C.  A.  410,  holding  evi- 
dence insufficient  in  suit  for  specific  performance  of  contract  to  assign 
patent  to  show  contract  covered  invention  of  patent;  Couch  v.  McCoy, 
138  Fed.  700,  704,  denying,  specific  performance  of  option  contract  for 
sale  of  lands;  Kane  v.  Luckman,  131  Fed.  612,  refusing  specific  perform- 
ance of  contract  to  exchange  farm  for  cows;  Pressed  Steel  Car  Co.  v. 
Hansen,  128  Fed.  446,  appl3dng  rule  in  refusing  to  compel  employee  to 
assign  to  employer  right  to  application  for  patent  for  invention ;  White 
V.  Wansey,  116  Fed.  349,  53  C.  C.  A.  634,  holding  contract  for  sale  of 
realty  not  sufficiently  established  where  there  is  conflict  of  evidence  as  to 
whether  or  not  it  was  signed,  and  it  was  understood  that  it  was  to  be 
acknowledged,  but  it  is  shown  that  vendor  refused  to  acknowledge  and 
took  it  from  notary  with  whom  it  had  been  left;  Lipscomb  v.  Watrous, 
3  App.  D.  C.  5,  denying  specific  performance,  at  suit  of  purchaser,  of  con- 
tract for  sale  of  land,  where  one  owner  authorizing  sale  of  property  was 
not  shown  to  have  authority  to  bind  co-owner;  City  of  Bremerton  v. 
Bremerton  Water  etc.  Co.,  88  Wash.  372, 153  Pac.  376,  in  action  by  city 
to  compel  specific  performance  of  contract  that  city  at  expiration  of  ten 
years  might  buy  waterworks,  terms  imposed  on  plaintiff  could  not  be 
complained  of  where  contract  was  ambiguous ;  Dalzell  v.  Dueber  Mfg.  Co., 
149  U.  S.  326,  87  L.  Ed.  755,  13  Sup.  Ct.  890,  where  contract  to  assign 
patent  was  not  established;  Walcott  v.  Watson,  53  Fed.  435,  and  Wen- 
ham  V.  Switzer,  59  Fed.  947,  contracts  to  convey  mining  claims,  held  not 
established;  Kleinhans  v.  Jones,  68  Fed.  746,  15  C.  C.  A.  644,  no  agree- 
ment for  purchase  and  sale  established. 

Specific  performance  of  contract  to  sell  land  where  vendee  has  for- 
feited rights  under  contract  by  failure  to  make  payment.  Note, 
Ann.  Gas.  1918D,  935. 

Bpedflc  perfonnance  of  contract  to  Mil  refused  where  ag«it  contracting 
exceeded  authority. 

Approved  in  Waters  v.  Ritchie,  3  App.  D.  C.  389,  denying  specific  per- 
formance of  contract  to  sell  land  made  by  one  heir  without  authority  of 
other  heirs,  where  legal  title  was  in  trustees. 

Specific  performance  of  contracts  to  convey  on  wife's  refusal  to 
join.    Note,  24  I«.  R.  A.  768. 

128  U.  8.  448^146^  32  L.  Ed.  478,  9  Sup.  Ot  118,  JONES  ▼.  EAST  TEN- 
NESSEE  ETC.  S.  S.  OO. 

Where  pteintiir  was  injured  through  railroad's  negUgeoce,  question  of 
contribiitory  negligence  is  for  jury. 

Approved  in  Davidson  Steamship  Co.  v.  United  States,  205  U.  S.  192, 
51  L.  Ed.  767,  27  Sup.  Ct.  480,  whether  captain  of  steamship,  acting  as 
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pilot,  who  fails  to  keep  himself  informed  of  changes  in  harbor  and  col- 
lides with  government  breakwater,  is  guilty  of  negligence,  is  question 
for  jury;  Patterson  v.  Jacksonville  Traction  Co.,-  213  Fed.  292,  130 
€.  C.  A.  13,  where  there  is  evidence  tending  to  show  plaintiff  suffered 
injuries  in  collision  between  two  of  defendant's  cars,  even  though  de- 
fendant's evidence  that  she  sustained  no  injuries  may  be  of  greater 
weight,  it  is  improper  to  direct  verdict  for  defendant ;  Sloan  v.  Hemdon, 
213  Fed.  781,  130  C.  C.  A.  340,  in  trespass  to  try  title  where  plaintiffs 
had  established  prima  facie  case  as  remote  grantees  from  patentee,  evi- 
dence of  defendant  was  sufficient  to  warrant  inference  that  patentee 
had  transferred  scrip  to  defendant's  ancestor  prior  to  location,  and 
directed  verdict  for  plaintiff  was  erroneous;  Shank  v.  Great  Shoshone 
&  Twin  Falls  Water  Power  Co.,  205  Fed.  841, 124  C.  C.  A.  36,  in  action 
for  injury  by  electric  current  to  person  moving  haystacker  along  high- 
way, evidence  tended  to  show  that  defendant  had  not  performed  legal 
duty  to  use  highest  degree  of  care  to  avoid  injury,  and  question  was  for 
jury;  Evans  v.  Southern  Pac.  Co.,  202  Fed.  162, 120  C.  0.  A.  448,  in  action 
by  plaintiff  to  recover  damages  for  loss  of  leg,  plaintiff  was  not  negligent, 
as  matter  of -law,  in  going  upon  track  to  catch-  train  he  thought  was 
leaving,  and  train  backed  without  warning ;  Toledo  St.  L.  A  W.  R.  Co.  v. 
Howe,  191  Fed.  786,  112  C.  C.  A.  262,  in  action  for  death  of  brakeman 
killed  while  coupling  cars  on  switch-track,  case  was  properly  submitted 
to  jury  where  issues  were  as  to  negligence  of  defendant  in  maintaining 
guard-rail  three  or  three  and  one-half  inches  from  used  rail,  and  whether 
deceased  caught  his  foot  and  was  unable  to  get  out  of  way  of  moving 
cars ;  Harvey  v.  Texas  &  Pac.  Ry.  Co.,  166  Fed.  395,  92  C.  C.  A.  237,  hold- 
ing engine  hostler  did  not,  as  matter  of  law,  assume  risk  of  injury  from 
roundhouse  post,  negligently  set  too  near  track,  by  which  he  was  struck 
while  sitting  in  cab  window  as  engine  was  being  taken  from  roundhouse ; 
Minahan  v.  Grand  Trunk  etc.  R.  Co.,  138  Fed.  46,  70  C.  C.  A.  463,  in 
action  for  injuries  to  passenger  by  derailment  of  car  as  it  passed  over 
defective  switch,  cause  of  defect  is  for  jury  where  evidence  conflicts; 
Swift  &  Co.  V.  Langbein,  127  Fed.  115,  62  C.  C.  A.  Ill,  applying  rule  in 
action  by  pedestrian  against  abutting  owner  for  injuries  sustained  at 
night  occasioned  by  stepping  into  hole  left  in  sidewalk  by  removal  of 
iron  grate;  Hemingway  v.  Illinois  Cent.  R.  R.  Co.,  114  Fed.  847,  62 
C.  C.  A.  477,  holding  question  of  contributory  negligence  for  accident 
at  railroad  crossing  on  curve  where  train  could  not  be  -seen  until  one 
within  six  feet  of  track  was  for  jury;  Texas  etc.  Ry.  Co.  v.  Carlin,  111 
Fed.  781,  60  L.  R.  A.  462,  49  C.  C.  A.  605,  holding  where  it  was  fore- 
man's duty  to  remove  obstructions  from  bridge  when  train  approached, 
but  he  failed  to  remove  hammer,  and  it  was  struck  by  train  and  thrown 
some  distance  where  it  struck  one  of  workmen,  negligence  of  foreman 
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was  proximate  cause  of  injury;  King  v.  Morgan,  109  Fed.  453,  48  C.  C.  A. 
507,  holding  where  experienced  mining  employee  was  injured  by  pre- 
mature explosion  of  dynamite  which  he  was  tamping  with  iron  bar,  he 
assumed  risk  incident  to  bar  furnished  him;  McGhee  v.  Campbell,  101 
Fed.  946,  42  C.  C.  A.  94,  holding  where  section  foreman  riding  on  hand- 
car to  work,  on  dark  morning,  was  killed  by  collision,  rules  prohibiting 
riding  on  handcars  after  dark,  question  of  contributory  negligence  was 
for  jury;  Nelson  v.  New  Orleans  etc.  R.  Co.,  100  Fed.  738,  40  C.  C.  A. 
673,  applying  rule  where  employee  killed  while  carrying  mortar  across 
railroad  track  to  new  depot;  Haff  v.  Adams,  6  Ariz.  401,  59  Pac.  112, 
one  renting  room  in  hotel  where  she  boarded,  and  furnishing  room  her- 
self, is  not  guest,  so  that  hotel-keeper  is  not  liable  for  loss  of  her  prop- 
erty from  room;  Crawford  v.  United  Rys.  etc.  Co.,  101  Md.  422,  70 
L.  B.  A.  489,  61  Atl.  292,  in  action  for  injuries  to  conductor  by  giving 
way  of  handhold,  it  is  for  jury  to  say  whether  injury  occurred  to  hand- 
hold before  or  after  plaintiff  assigned  to  car ;  Knapp  v.  Great  Northern 
Ry.  Co.,  130  Minn.  408,  153  N.  W.  850,  holding  in  action  under  Federal 
Employers'  Liability  Act  against  railroad  for  loss  of  arm,  evidence  is 
such  that  issues  of  defendant's  negligence,  plaintiff's  contributory  negli- 
e:ence,  and  assumption  of  risk  were  for  jury,  not  court;  Rase  v.  Minne- 
apolis etc.  Ry.  Co.,  107  Minn.  278,  21  L.  R.  A.  (N.  S.)  138,  120  N.  W. 
368,  in  action  by  coal-shoveler  at  elevator,  also  in  charge  of  engine,  for 
injuries  caused  by  unguarded  belt  and  pulley,  whether  defendant  was 
negligent  and  whether  failure  to  guard  belt  and  pulley  was  proximate 
cause  of  injury,  were  questions  for  jury;  Coley  v.  North  Carolina  R.  R. 
Co.,  129  N.  C.  414,  40  S..E.  198,  holding  whether  engineer  is  guilty  of 
contributory  negligence  in  using  drain-pipe  as  grab-iron,  in  trying  to  get 
upon  engine,  is  question  for  jury ;  Kunkel  v.  Minneapolis  etc.  Ry.  Co.,  18 
N.  D.  377,  121  N.  W.  833,  in  action  for  damages  for  death  of  plaintiff's 
father  caused  by  train  on  defendant's  track,  question  of  negligence  and 
contributory  negligence  was  for  jury;  Enid  City  Ry.  Co.  v.  Webber,  32 
Okl.  185,  Ann.  Gas.  1914A,  569, 121  Pac.  237,  holding  in  action  by  inspec- 
tor of  street  railway  for  personal  injuries,  question  of  negligence  was  for 
jury ;  Harris  v.  Missouri  etc.  Ry.  Co.,  24  Okl.  346,  24  L.  R.  A.  (N.  S.) 
868,  103  Pac.  760,  reversing  directed  verdict  for  -defendant  in  action  for 
damages  for  loss  of  mule  run  over  by  train,  where  reasonable  men  might 
differ  as  to  whether  there  was  negligence ;  Missouri  etc.  Ry.  Co.  v.  Shep- 
herd, 20  Okl.  631,  95  Pac.  245,  holding  in  action  against  railroad  for  kill- 
ing of  horse,  question  of  negligence  was  for  jury ;  Neeley  v.  Southwestern 
etc.  Oil  Co.,  13  Okl.  362,  373,  64  L.  B.  A.  145,  75  Pac.  539,  542,  permitting 
recovery  by  factory  employee  injured  through  defective  appliances; 
St.  Louis  etc.  R.  Co.  v.  Summers,  51  Tex.  Civ.  136,  111  S.  W.  213,  in 
action  against  railroad  for  killing  plaintiff's  team,  under  decisions  of 
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Federal  courts  in  force  in  Indian  Territory  where  accident  occurred, 
driver  was  not  negligent  as  matter  of  law;  Konold  v.  Rio  Grande  etc. 
Ry.  Co.,  21  Utah,  399,  60  Pac.  1025,  holding  in  action  for  damages  for 
injuries  sustained  by  explosion  of  locomotive  boiler,  it  is  error  to  charge 
that  plaintiff  did  not  undertake  to  incur  risks  arising  from  defective 
machinery  with  which  he  is  to  work;  Danville  v.  Robinson,  99  Va.  459, 
39  S.  E.  125,  appljring  rule  where  foot-passenger  over  bridge  was  injured 
by  defect  in  walk;  dissenting  opinion  in  Southern  Ry.  Co.  v.  Ritch,  185 
Fed.  728, 108  C.  C.  A.  65,  majority  directing  verdict  for  defendant  where 
flagman  was  injured  while  standing  on  end  sill  of  rear  car  in  collision 
by  following  train  resulting  from  his  failure  to  obey  rule  to  go  back 
with  signals  to  stop  following  train;  dissenting  opinion  in  Illinois  Cent. 
R.  Co.  V.  Warren,  149  Fed.  666,  79  C.  C.  A,  350,  majority  holding  pas- 
senger leaving  seat  on  calling  of  station  and  standing  in  door  of  car,  con- 
tributorily  negligent,  where  he  was  knocked  by  porter  so  that  he  fell  off 
car;  dissenting  opinion  in  Dawson  v.  Chicago  etc.  R.  Co.,  114  Fed.  874, 
52  C.  C.  A.  286,  majority  holding  where  brakeman  going  between  mov- 
ing cars  seized  grip-iron  on  end  of  flat  car,  used  for  making  coupling, 
and  was  killed  in  attempting  to  step  on  brake-beam,  and  there  were 
handholds  on  car  next  to  flat,  he  was  guilty  of  contributory  negligence ; 
dissenting  opinion  in  Benson  v.  New  York  etc.  R.  R.  Co.,  26  R.  I.  413, 
59  Atl.  82,  majority  denpng  recovery  to  brakeman  passing  along  top  of 
car  instead  of  using  running-board. 

Following  cases  apply  rule  where  evidence  was  conflicting:  Dunlap  v. 
Northeastern  R.  R.  Co.,  130  U.  S.  652,  32  L.  Ed.  1059,  9  Sup.  Ct.  648, 
where  plaintiff  was  injured  by  train  jumping  track;  Washington  etc. 
R.  R.  Co.  V.  McDade,  135  U.  S.  569,  84  L.  Ed.  241, 10  Sup.  Ct.  1049, 1050, 
injury  caused  by  defective  machinery;  Texas  etc.  Ry.  Co.  v.  Cox,  145 
U.  S.  606,  36  L.  Ed.  883,  12  Sup.  Ct.  909,  employee  of  railroad  injured 
while  coupling  cars ;  Rillston  v.  Mather,  44  Fed.  745,  injury  from  explo- 
sion ;  Illinois  Cent.  R.  Co.  v.  Foley,  53  Fed.  463,  3  C.  C.  A.  589,  injury 
from  falling  through  bridge ;  Gulf  etc.  Ry.  Co.  v.  Ellis,  54  Fed.  484,  4 
C.  C.  A.  454,  killing  of  stock  on  railroad  track;  Southern  Pac.  Co.  v. 
Lafferty,  57  Fed.  542,  6  C.  C.  A.  474,  collision  caused  by  runaway  en- 
gines ;  Southern  Pac.  Co.  v.  Burke,  60  Fed.  709,  9  C.  C.  A.  229,  60  Fed. 
715,  9  C.  C.  A.  229,  brakeman  injured  in  coupling  cars;  Zopfi  v.  Postal 
Tel.  Cable  Co.,  60  Fed.  991,  9  C.  C.  A.  308,  injury  caused  by  slipping  on 
defective  highway ;  Union  Pac.  Ry.  Co.  v.  Novak,  61  Fed.  584,  9  C.  C.  A. 
629,  fireman  injured  by  collision;  Atchison  etc.  R.  R.  Co.  v.  Myers,  63 
Fed.  798,  11  C.  C.  A.  439,  switchman  injured  in  coupling  foreign  cars; 
Alaska  Treadwell  etc.  Min.  Co.  v.  Whelan,  64  Fed.  466,  12  C.  C.  A.  225, 
injury  to  mine  worker;  Beatty  v.  Mutual  Reserve  Life  Assn.,  75  Fed. 
68,  21  C.  C.  A.  227,  action  on  insurance  policy;  Bronson  v.  Oakes,  76 
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Fed.  739,  22  C.  C.  A.  520,  injury  from  walking  off  vestibnled  train; 
Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  760,  24  C.  C.  A.  305,  where  ques- 
tion of  negligence  on  part  of  one  insured  by  accident  policy  was  left  to 
jury ;  Patton  v.  Southern  Ry.  Co.,  82  Fed.  984,  27  C.  C.  A.  287,  conductor 
killed  by  derailment  of  train  going  down  grade ;  Comstock  v.  Union  Pac. 
Ry.  Co.,  56  Kan.  230,  42  Pac.  725,  injuries  to  section-hand  by  passing 
train ;  Cable  v.  Southern  Ry.  Co.,  122  N.  C.  899,  29  S.  E.  379,  passenger 
injured  in  alighting  from  train;  Christy  t.  Chesapeake  etc.  Ry.  Co.,  35 
W.  Va.  122,  12  S.  E.  1112,  and  Johnson  v.  Chesapeake  etc.  Ry.  Co.,  38 
W.  Va.  211,  18  S.  E.  574,  both  arguendo;  dissenting  opinion  in  Finaly- 
son  V.  Utica  Min.  etc.  Co.,  67  Fed.  521, 14  C.  C.  A.  492,  majority  holding 
evidence  insufficient  to  sustain  verdict  where  injury  was  caused  by  cav- 
ing of  ore ;  St.  Louis  etc.  Ry.  Co.  v.  Whittle,  74  Fed.  311,  20  C.  C.  A.  196, 
majority  holding  plaintiff  guilty  of  contributory  negligence  and  that  jury 
should  have  been  so  instructed;  dissenting  opinion  in  Myers  ▼.  Chicago 
etc.  Ry.  Co.,  95  Fed.  414,  37  C.  C.  A,  137,  majority  directing  verdict  for 
defendant  in  action  for  personal  injuries ;  dissenting  opinion  in  Grostick 
V.  Detroit  etc.  R.  R.  Co.,  90  Mich.  616,  51  N.  W.  674,  majority  holding, 
as  matter  of  law,  that  plaintiff  was  guilty  of  contributory  negligence  in 
attempting  to  cross  railroad  track. 

128  V.  8.  44^-456,  32  L.  Ed.  474,  9  Sup.  0t   119,  POIXAX  ▼.  BRUSH 
ELEOTBIO  ASSN. 

Earror  In  sastainlng  demurrer  to  special  pleas  contalaing  matter  avail- 
able only  under  general  issue  Is  barmless. 

Approved  in  Home  Life  Ins.  Co.  v.  Fisher,  188  U.  S.  729,  47  L.  Ed. 
tf69,  23  Sup.  Ct.  381,  holding  sustaining  demurrers  to  pleas  of  breach 
of  warranty  with  respect  to  insured's  use  of  liquors  is  harmless  where 
jury  found  for  plaintiff  under  instructions  that  if  they  found  insured's 
answers  on  that  subject  to  be  untrue  they  should  find  for  defendant; 
McCrea  v.  Parson,  112  Fed.  919,  50  C.  C.  A.  612,  holding  sustaining  of 
demurrer  to  special  plea  setting  up  defense  which  is  provable,  under 
preneral  issue,  is  harmless  error;  King  v.  McLean  Asylum  of  Massa- 
chusetts General  Hospital,  64  Fed.  357,  26  L.  R.  A.  798,  12  C.  C.  A.  145, 
holding  order  appointing  guardian  ad  litem  for  insane  person  not  preju- 
dicial so  as  to  form  basis  for  appeal. 

Distinguished  in  Moses  v.  Lawrence  County  Bank,  149  U.  S.  304,  87 
L.  Ed.  745,  13  Sup.  Ct.  901,  holding  error  in  sustaining  demurrer  to 
special  plea,  where  general  issue  was  not  pleaded. 

Contracts  are  dependent  or  Independoit,  accordlxig  to  iBtentioii  of 
parties. 

Approved  in  Kelley  v.  Mutual  Life  Ins.  Co.,  109  Fed.  60,  holding 
covenant  in  insurance  policy  to  pay  amount  of  insurance  and  to  pay 
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premiums  were  dependent,  but  that  covenant  of  insured  against  suicide 
and  that  of  insurer  to  beneficiary  were  independent ;  Clough  v.  Stillwell 
Meat  Co.,  112  Mo.  App.  189,  86  S.  W.  584,  where  warehouseman  agreed 
to  store  apples  till  certain  date  at  certain  price  and  reload  and  ice 
cars  where  directed  and  keep  apples  insured,  and  apples  burned  during 
term,  warehouseman  could  collect  value  of  services;  Barnes  v.  Black 
Diamond  Coal  Co.,  101  Tenn.  357,  47  S.  W.  499,  holding  recovery  of 
installments  of  rent  under  lease  no  bar  to  suits  for  subsequent  install- 
ments. 

Complete  performance,  when  essential  to  a  cause  of  action  ex  con- 
tractu.   Note,  59  Am.  St.  Bep.  278,  280. 

128  V.  &  456-463,  32  L.  Ed.  482,  9  Sup.  Ot.  122,  OOBNEUUS  ▼.  SESSEL. 

Under  Wisconsin  statute  allowing  legal  or  equitable  defenses  they 
must  be  separately  stated. 

Approved  in  Goldberg  ▼.'  Kidd,  5  S.  D.  176,  58  N.  W.  576,  allowing 
equitable  defense  by  one  in  possession  to  action  of  ejectment  brought 
by  grantee  of  deed  from  trustee. 

Payment  of  price  by  entrymaa  withdraws  land  trom  sale. 
Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  338, 

50  L.  Ed.  506,  26  Sup.  Ct.  282,  bona  fide  purchaser  of  standing  timber 
from  holder  of  receiver's  final  receipt  for  purchase  of  timber  lands 
need  not  account  for  timber  cut,  on  avoidance  of  patents  for  entry- 
man's  fraud;  United  States  v.  Black,  160  Fed.  436,  87  C.  C.  A.  383, 
violation  of  Revised  Statutes,  section  5440,  providing  penalty  for  con- 
spiracy to  defraud  government  of  public  lands  does  not  depend  upon 
issuance  of  patent ;  Day  v.  Mountin,  137  Fed.  764,  70  C.  C.  A.  190,  con- 
tract for  sale  of  lands  requiring  abstract  showing  clear  title  not  enforced 
where  only  title  shown  is  government  entry  without  final  proofs;  Teller 
V.  United  States,  117  Fed.  581,  54  C.  C.  A.  349,  holding  payment  of 
purchase  price  by  entryman  vested  title  in  him  as  of  date  of  applica- 
tion, ^  including  ties  cut  from  land  by  his  licensee,  between  date  of 
application  and  date  of  payment ;  Teller  v.  United  States,  113  Fed.  279, 

51  C.  C.  A.  230,  holding  occupant  of  mineral  claim,  who  has  applied 
for  patent  before  purchase  price  is  paid,-  and  before  he  receives  cer- 
tificate, has  no  right  to  cut  timber  on  such  claim  with  intent  to  remove 
same,  and  license  from  him  to  so  cut  timber  gives  no  protection  to 
licensee  as  against  government;  Olive  Land  etc.  Co.  v.  Olmstead,  103 
Fed.  576,  holding  one  acquiring  equitable  title  to  land  by  selecting 
same,  under  Forest  Reserve  Act,  in  lieu  of  land  which  he  held  by  patent 
and  surrendered  to  government  may,  prior  to  issuance  to  him  of  patent 
therefor,  maintain  suit  in  equity  to  enjoin  defendant  from  sinking  oil 
wells  thereon;  Robnon  ▼.  Commissioner  of  State  Land  Office,  148  Micb. 
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16,  111  N.  W.  908,  where  county  made  selection  in  1863  of  swamp-lands 
to  which  it  was  entitled  by  filing  lists  in  State  land  office,  and  in  1872 
withdrew  lands  in  list  for  which  patents  had  been  issued  and  filed  new 
lists,  and  received  all  bat  about  three  thousand  acres,  right  of  assignee 
of  county  to  select  balance  of  lands  in  1905  was  not  barred  by  limita- 
tions >  Doran  v.  Kennedy,  122  Minn.  5, 141  N.  W.  852,  homestead  entry- 
man  having  commuted  to  cash  purchase  and  made  final  proof  and  pay- 
ment, was  equitable  owner  and  land  descended  to  his  heirs  in  accordance 
with  State  laws;  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  309,  95  Pac. 
798,  citizen  of  Seminole  Nation,  not  of  Indian  blood,  having  selected 
allotment  and  received  certificate,  after  removal  of  restrictions  on  alien- 
ation, could  execute  deed  to  allotment  not  designated  as  homestead, 
although  patent  had  not  issued;  Thompson  v.  Thompson,  79  Or.  515, 
155  Pac.  119,  where  entryman  under  homestead  laws  has  made  final 
proof  and  received  certificate,  he  has  equitable  title,  and  upon  issuance 
of  patent  legal  title  relates  back  to  date  of  final  certificate;  Budd  v. 
Gallier,  50  Or.  45,  89  Pac.  639,  where  person  had  made  final  proof  and 
paid  purchase  price  of  land  under  Timber  and  Stone  Act  and  received 
certificate,  land  was  subject  to  lien  of  docketed  judgment  against  him; 
Morse  v.  Pickler,  28  S.  D.  616,  134  N.  W.  810,  after  final  proof  and 
payment  for  public  lands,  government,  in  absence  of  fraud  or  mistake, 
holds  legal  title  as  trustee,  and  entryman  becomes  equitable  owner; 
Witcher  v.  Conklin,  84  Cal.  502,  24  Pac.  302,  where  holder  of  receiver's 
receipt  was  protected  against  subsequent  pre-emptor;  Risdon  v.  .Daven- 
port, 4  S.  D.  563,  57  N.  W.  484,  holding  holder  of  certificate  of  purchase 
equitable  owner  of  land. 

Distinguished  in  Hyde  v.  Bishop  Iron  Co.,  177  U.  S.  288,  44  L.  Ed. 
774,  20  Sup.  Ct.  594,  holding  application  to  enter  one  hundred  and  sixty 
acres  of  land  by  person  who  has  made  contract  to  divide  quarter  thereof 
when  obtained,  with  another  person  in  violation  of  Rev.  Stats.,  §  2262, 
cannot  be  sustained  as  to  any  part  of  claim. 

Qualified  in  United  States  v.  Steenerson,  50  Fed.  507,  1  C.  C.  A.  552, 
where  entry  was  declared  fraudulent  after  final  payment  of  purchase 
money. 

Patentee  of  land  previouBly  pre-empted  and  paid  for  by  another  holds 
in  trost  for  latter. 

Approved  in  Prosser  v.  Finn,  208  U.  S.  73,  52  K  Ed.  895,  28  Sup.  Ct. 
225,  holding,  in  suit  to  have  defendant  declared  trustee  and  to  require 
conveyance  of  legal  title,  that  entry  by  plaintiff,  who  was  special  agent 
in  land  ofifice  was  void,  notwithstanding  entry  was  made  in  good  faith 
under  ruling  of  commission  that  statute  did  not  apply  to  special  agents ; 
Green  t.  Clyde,  80  Ark.  396,  97  S.  W.  438,  where  patentee  secured  patent 
to  land  through  his  fraud  and  mistake  of  commissioners,  equity  will 
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declare  him  trustee  for  infant  heir  of  real  owner;  Southern  Pacific  R.  R. 
Co.  V.  Arnold,  165  Cal.  732,  124  Pac.  832,  where  Secretary  of  Interior 
improperly  rejected  indemnity  selection  of  railroad,  through  fraud  or 
mistake,  railroad  could  not  enforce  reversal  by  mandamus,  but  after 
issuance  of  patent  could  have  patentee  declared  trustee  for  its  benefit; 
Godkin  v.  Cohn,  80  Fed.  463,  25  C.  C.  A.  567,  holding  purchaser,  with 
notice,  of  land  erroneously  designated  on  map  and  in  conveyances,  trus- 
tee for  true  owner;  Hagan  v.  Ellis,  39  fla.  475,  63  Am.  St.  Rep.  178,  22 
South.  730,  holding  patent  merely  converted  imperfect  and  equitable 
title  into  perfect  legal  title. 

Land  ofllce  can  cancel  entries  only  when  f  randnloit  or  nnanthoxlzed. 
Approved  in  Smith  v.  Love,  49  Fla.  239,  38  South.  379,  reafi&rming 
rule;  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  169,  59  L.  Ed. 
899,  35  Sup.  Ct.  ri5,  homesteader  may  maintain  trespass  against  person 
cutting  timber  on  land  entered,  notwithstanding  trespasser  has  com- 
promised with  Land  Department;  El  Paso  Brick  Co.  v.  McKnight,  233 
U.  S.  258,  L.  R.  A.  1915A,  1113,  68  L.  Ed.  948,  34  Sup.  Ct.  498,  where 
there  was  substantial  compliance  with  requirements  of  land  laws  in 
locating  mining  claims,  fact  that  original  affidavit  of  posting  was  made 
before  officer  residing  outside  district,  and  not  within  district,  as  statute 
required,  did  not  render  entry  void;  United  States  v.  Fisher,  223  U.  S. 
107,  66  L.  Ed.  870,  32  Sup.  Ct.  196,  holding  Secretary  of  Interior  could 
strike  from  roll  of  Cherokee  citizens  names  placed  thereon  through 
fraud  or  mistake ;  Ballinger  v.  United  States,  216  U.  S.  248,  54  L.  Ed. 
468,  30  Sup.  Ct.  338,  after  all  requirements  of  Congress  providing  for 
distribution  of  Indian  lands  have  been  complied  with,  and  statutory 
period  has  elapsed  without  contest,  title  of  allottee  becomes  absolute, 
and  secretary  may  be  compelled  by  mandamus  to  deliver  patent;^  Love 
V.  Flahive,  205  U.  S.  199,  61  L.  Ed.  770,  27  Sup.  Ct.  486,  in  contest  over 
homestead  entry,  whether  there  was  sale  and  whether  sale  was  of  tract 
in  question,  are  matters  of  fact,  and  findings  of  Land  Department 
are  conchisive  on  courts ;  Hawley  v.  Diller,  178  U.  S.  490,  44  Ic  Ed.  1162, 
20  Sup.  Ct.  991,  holding  decision  of  Secretary  of  Interior  reversing  de- 
cision of  commissioner  of  general  land  office,  and  canceling  entry  under 
Timber  and  Stone  Act,  is  not  void  because  attorney  general  did  not  join 
in  consideration  of  matter;  Black  v.  Jackson,  177  U.  S.  357,  44  L.  Ed. 
804,  20  Sup.  Ct.  651,  holding  mandatory  injunction  to  establish  right 
to  possession  of  land  claimed  as  homestead,  under  United  States  Stat- 
utes, cannot  be  granted  by  Oklahoma  court,  under  Okl.  Stats.  1893, 
§  3882 ;  McGoldrick  Lumber  Co.  v.  Kinsolving,  221  Fed.  827, 137  C.  C.  A. 
377,  whether  application  for  land  under  Timber  and  Stone  Act  was  for 
speculative  purposes,  in  that  other  persons  furnished  money  with  view 
to  their  own  profit,  was  question  of  fact  for  Land  Department,  and 
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its  decision  was  conclusive;  United  States  v.  Dowden,  220  Fed.  279, 
selection  of  allotment  by  Indian  and  issuance  of  certificate  thereto  by 
commission  vests  allottee  with  absolute  right  to  patent,  and  secretary 
has  no  power  to  cancel  allotment  and  segregate  land  for  town  site; 
Shenk  v.  Aumiller,  217  Fed.  971,  where  act  of  1890  limited  entries  under 
land  laws  to  three  hundred  and  twenty  acres  in  aggregate,  and  act  of 
1891  provided  that  act  of  1890  should  be  construed  to  limit  only  agri- 
cultural and  not  mineral  lands,  nonagricultural  lands,  including  stone 
and  timber  lands,  are  subject  to  three  hundred  and  twenty  acre  limi- 
tation; Hemraer  v.  United  States,  204  Fed.  905,  123  C.  C.  A.  194, 
erroneous  construction  by  Land  Department  that  statute  of  1884  ex- 
tended restriction  upon  alienation  of  land  from  five  to  twenty-five  years, 
could  not  divest  Indian  of  equitable  title  to  lands  whicli  had  become 
vested  under  homestead  laws  by  final  proof  and  payment;  Howe  v. 
Parker,  190  Fed.  757,  111  C.  C.  A.  466,  where  equitable  title  to  land 
based  on  adjudicated  homestead  entry  of  their  ancestor,  and  five  years* 
occupation  and  improvement  rests  in  heirs  of  entryman,  title  cannot 
be  divested  by  Land  Department  without  legal  notice  of  charge  against 
them,  and  hearing;  Hoyt  v.  Weyerhaeuser,  161  Fed.  331,  88  C.  C.  A.  404, 
lands  within  indemnity  limits  of  railroad  grants  were  open  to  entry 
and  sale  under  general  land  laws  until  secretary  approved  selection  by 
grantee,  although  lists  had  been  filed  with  Land  Department;  Van 
Gesner  v.  United  States,  153  Fed.  53,  82  C.  C  A.  180,  under  Timber 
and  Stone  Act  requiring  applicants  for  land  to  file  verified  statement 
and  to  furnish  land  office  evidence  of  certain  facts,  regulations  of  Land 
Department  requiring  such  evidence  to  be  in  form  of  depositions  are 
valid,  and  false  swearing  in  preliminary  statement  or  in  depositions  con- 
stitutes perjury;  De  Laittre  v.  Board  of  Commrs.,  149  Fed.  807,  under 
B.  &  C.  Comp.  Or.,  §§  3299  et  seq.,  prior  to  issuance  of  State  deed,  land 
board  on  receipt  of  information  that  application  was  fraudulent  could 
institute  hearing  and  decline  to  issue  deed,  though  price  received; 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  12,  61  L.  R.  A. 
230,  50  C.  C.  A.  79  (affirming  104  Fed.  44),  holding  claimant  of  lieu 
land,  under  Forest  Reserve  Act  of  1897,  on  affidavit  stating  its  non- 
mineral  character,  that  it  was  nonmineral  in  character,  free  from  min- 
ing claims  and  was  entered  for  agricultural  purposes,  will  not  be  granted 
equitable  relief  against  oil  placer  location  made-  prior  thereto,  under 
which  development  was  prosecuted  and  land  was  valueless  for  agri- 
culture; James  v.  Germania  Iron  Co.,  107  Fed.  602,  46  C.  C.  A.  476, 
holding  equitable  title  to  land  acquired  by  lawful  entry  cannot  be 
affected  by  subsequent  decisions  of  Land  Department  or  subsequent 
rules  or  modification  of  rules  of  practice  therein;  Cooper  v.  Wilder,  5 
Cal.  Unrep.  80,  41  Pac.  27,  where  land  patent  is  issued  to  heirs  of  person 
XIV— 31 
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who  made  entry,  courts  should  decide  to  whose  benefit  it  should  inure; 
Mineral  Farm  Min.  Co.  v.  Barrick,  33  Colo.  415,  80  Pac.  1056,  commis- 
sioner of  General  Land  Office  may  cancel  entry  of  own  motion  for  fail- 
ure of  applicant  to  comply  with  statutes  or  rules,  though  no  adverse 
claim  filed ;  Rebecca  Gold  Min.  Co.  v.  Biyant,  31  Colo.  125,  71  Pac.  1112, 
where  land  commissioner  without  notice  excluded  strip  included  in  final 
certificate  of  purchase  of  mining  location,  cancellation  is  void  as  to 
such  strip;  Lane  v.  Duncan  Townsite  Co.,  44  App.  D.  C.  66,  den3dng 
mandamus  to  compel  secretary  to  issue  patent  to  allotment  of  Indian 
land,  where  certificate  had  been  issued  through  fraud  and  perjury  to 
administrator  of  decedent  who  died  prior  to  date  of  making  list  of  mem- 
bers; United  States  v.  Ballinger,  35  App.  D.  C.  525,  holding  Secretary  of 
Interior  could  strike  from  rolls  of  members  of  Cherokee  Tribe,  before 
time  fixed  for  completion  of  roll,  names  improperly  placed  on  rolls; 
Wilbur  V.  Cedar  Rapids  etc.  Ry.  Co.,  116  Iowa,  67,  89  N.  W.  102,  holding 
where  one  entered  land  as  homestead  his  possession,  after  title  passed 
by  government  to  railroad  and  entry  canceled  on  ex  paYte  hearing,  will 
be  held  adverse  where  he  has  fenced  and  cultivated  land;  Murray  v. 
Montana  etc.  Mfg.  Co.,  25  Mont.  21,  63  Pac.  720,  holding  where  plaintiff 
brings  ejectment  to  recover  mining  claim  and  defendant  offers  evidence 
of  superior  claim  and  that  plaintiff  wrongfully  obtained  patent  thereto, 
and  holds  property  in  trust  for  defendant,  it  is  not  error  to  refuse  to 
strike  out  such  evidence  for  insufficiency;  Lynch  v.  Harris,  33  Okl.  32, 
124  Pac.  53,  commissioner,  or  Secretary  of  Interior  on  appeal,  could 
set  aside  judgment  of  commissioner  in  contest  awarding  lands  to  allottee, 
where  judgment  was  procured  without  service  of  notice  upon  contestee 
by  fraudulent  affidavit  of  contestant  that  such  service  had  been  made; 
Sorrels  v.  Jones,  26  Okl.  677,  578,  110  Pac.  746,  747,  Secretary  of  In- 
terior, before  issuance  of  certificate  and  upon  notice  to  allottee,  could 
cancel  selection  of  allotment  procured  by  mistake  of  law  or  by  fraud, 
although  nine  months  had  expired  since  selection  of  allotment  and  no 
contest  was  filed;  Haumesser  v.  Chehalis  County,  76  Wash.  571,  572, 
136  Pao.  1142,  Land  Department  may  contest  r^ularity  of  proofs  as 
to  residence,  or  sufficiency  thereof,  after  final  certificate  issues  to  home- 
stead applicant;  Bash  v.  Cascade  Min.  Co.,  29  Wash.  54,  69  Pac.  404, 
holding  where  vendor,  under  contract  to  deliver' good  deed  in  fee  simple 
to  mining  claim,  had  paid  price  and  held  receiver's  certificate  therefor 
and  purchaser  worked  claim  and  made  payments,  he  could  not  rescind 
because  of  failure  of  vendor  to  produce  patent;  dissenting  opinion  in 
Weyerhaeuser  v.  Hoyt,  219  U.  S.  404,  55  L.  Ed.  272,  31  Sup.  Ct.  300, 
majority  holding  that  railroad's  right  to  lieu  lands  embraced  in  selection 
were  superior  to  those  of  purchaser  under  Timber  and  Stone  Act,  who 
filed  pending  final  decision  by  secretary;  dissenting  opinion  in  Robinson 
V.  Lundrigan,  178  Fed.  244,  101  C.  C.  A.  590,  majority  holding  applica-, 
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tion  to  enter  land  with  void  soldier's  additional  certificate  was  not  entry, 
and  complainant  was  not  entitled  to  additional  time  to  obtain  another 
right  within  which  to  enter  land  against  holder  of  valid  application; 
Cook  Co.  V.  Calumet  etc.  Canal  Co.,  138  U.  S.*664,  34  L.  Ed.  1116,  11 
Sap.  Ct.  441,  where  State  court  had  held  that  commissioner  of  land  office 
could  not  vacate  entry;  Orchard  v.  Alexander,  167  U.  S.  381,  383,  39 
L.  Ed.  740,  741,  15  Sup.  Ct.  638,  639,  cancellation  of  pre-emption  entry 
by  commissioner,  affirmed  by  Secretary  of  Interior,  sustained;  Michigan 
etc.  Lumber  Co.  v.  Rust,  168  U.  S.  593,  42  L.  Ed.  592,  18  Sup.  Ct.  209, 
holding  land  office  could  order  resurvey  of  swamp-lands  any  time  before 
patent  issued;  Brown  v.  Hitchcock,  173  U.  S.  478,  43  L.  Ed.  774,  19 
Sup.  Ct.  487,  but  holding  court  could  not  be  resorted  to  until  legal  title 
had  passed  from  government;  Wilson  v.  Fine,  14  Sawy.  42,  40  Fed.  54, 
14  Sawy.  227,  6  L.  R.  A.  143,  holding  Land  Department  qpuld  not  set 
aside  or  cancel  entry  and  certificate  under  homestead  law;  Stimson  v. 
Clarke,  45  Fed.  762,  763,  and  Stimson  Land  Co.  v.  Rawson,  62  Fed.  431, 
both  holding  commissioner  could  not  annul  entry  in  general  terms  on 
ground  that  party  had  not  complied  with  law;  American  Mortgage  Co. 
v.  Hopper,  48  Fed.  48,  holding  Land  Department,  of  its  own  motion, 
could  not  cancel  final  certificate  of  settler;  United  States  v.  Steenersr  % 
50  Fed.  609,  1  C.  C.  A.  552,  entry  declared  fraudulent  by  Land  Depart- 
ment; American  Mortgage  Co.  v.  Hopper,  64  Fed.  656,  558,  12  C.  C.  A. 
293  (affirming  56  Fed.  72^  73),  sustaining  cancellation  of  certificate  un- 
lawfully acquired  for  benefit  of  another;  Jordan  v.  Ward,  64  Fed.  907, 
12  C.  C.  A.  447,  entry  canceled  because  supported  by  false  affidavit; 
Diller  v.  Hawley,  81  Fed.  653,  26  C.  C.  A.  614,  entry  canceled  for  fraud ; 
Germania  Iron  Co.  v.  James,  89  Fed.  818,  32  C.  C.  A.  348,  holding  entry- 
man,  with  vested  interest,  could  not  be  deprived  of  it  by  commissioner; 
George  v.  Riddle,  94  Fed.  691,  holding  first  entryman  entitled,  contrary 
to  decision  of  Land  Department;  Durham  v.  Hussman,  88  Iowa,  33,  55  ' 
N.  W.  13,  and  Kohn  v.  Barr,  52  Kan.  277,  34  Pac.  882,  cancellation 
of  bounty  land  warrants  by  land  office  where  assignments  were  forged; 
County  of  Polk  v.  Hunter,  42  Minn.  314,  44  N.  W.  202,  holding  land  tax- 
able, notwithstanding  commissioner  had  suspended  proceedings  for  final 
proof ;  Headley  v.  Coffman,  38  Neb.  73,  56  N.  W.  702,  holding  patentee 
could  not  maintain  ejectment  before  patent  issued;  Northern  Pac.  R.  R. 
Co.  v.  Barnes,  2  N.  D.  373,  51  N.  W.  406,  holding  title  to  selected  lands 
vested  in  railroad,  though  Secretary  of  Interior  refused  to  approve; 
Parsons  v.  Venzke,  4  N.  D.  457,  459,  470,  50  Am.  St  Bep.  671,  673,  682, 
61  N.  W.  1037,  1038,  1042,  decision  of  commissioner  canceling  final 
certificate  held  final ;  Risdon  v.  Davenport,  4  S.  D.  564,  57  N.  W.  484, 
cancellation  of  entry  without  notice,  etc.,  held  void;  Duncan  v.  New- 
comer, 9  S.  D.  379,  69  N.  W.  582,  holding  land  not  taxable  until  second 
proof  before  Land  Department;  Pierce  v.  Frace,  2  Wash.  98,  26  Pac, 


128  U.  S.  464-471        NOTES  ON  U.  S.  REPORTS.  484 

196  (see  dissenting  opinion  in  2  Wash.  102,  26  Pac.  808),  holding  com- 
missioner authorized  to  suspend  entry  and  to  order  another  hearing; 
Weeks  v.  Milwaukee  etc.  Ry.  Co.,  78  Wis.  519,  47  N.  W.  742,  holding 
ex  parte  decision  of  surveyor-general  could  not  defeat  right  of  true 
owner;  Caldwell  v.  Bush,  6  Wyo.  353,  46  Pac.  489,  cancellation  of  entry 
for  fraud  by  commissioner  held  conclusive;  Delles  v.  Second  Nat.  Bank, 
7  Wyo.  72,  75  Am.  St.  Rep.  879,  50  Pac.  192,  cancellation  of  desert  land 
entry  without  hearing  held  void;  Wallowa  National  Bank  v.  Riley,  29 
Or.  292,  54  Am.  St.  Rep.  795,  45  Pac.  767,  Carter  v.  Ruddy,  166  U.  S. 
496,  41  L.  Ed.  1091,  17  Sup.  Ct.  642,  Godding  v.  Decker,  3  Colo.  App. 
205,  32  Pac.  834,  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651,  and 
Sims  V.  Morrison,  92  Minn.  344,  100  N.  W.  89,  all  arguendo. 

Distinguished  in  Clark  v.  Herington,  186  U.  S.  210,  46  L.  Ed.  1131, 
22  Sup.  Ct.  874,  holding  recovery  of  damages  for  breach  of  warranty  in 
conveyance  by  grantee  of  railroad  of  lands  selected  by  it  as  indemnity 
lands  which  were  open  only  to  pre-emption  and  homestead  entry  can- 
not be  defeated  by  contention  that  Land  Department  which  had  canceled 
selection  and  patented  land  to  another  could  not  cancel  selections  be- 
cause no  notice  given  to  railroad's  grantees. 

Encumbrances  by  pre-emptors  and  other  claimants  of  public  lands. 
Note,  52  Am.  St.  Rep.  252. 
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Oommon-law  conyeyaacet  to  husband  and  wife  Jointly,  or  as  tenants 
in  common,  distingiiislied. 

Approved  in  Flaherty  v.  Columbus,  41  App.  D.  C.  530,  business  pur- 
chased by  husband  with  wife's  money  will  be  deemed  to  have  been  held 
by  entireties,  and  whole  goes  to  wife  as  survivor;  Loughran  v.  Lemmon, 
19  App.  D.  C.  147,  holding  land  in  District  of  Columbia  conveyed  to 
husband  and  wife  was  estate  in  entirety ;  Carroll  v.  Reidy,  5  App.  D.  C. 
61,  conveyance  of  real  estate  to  husband  and  wife  to  hold  as  tenants 
in  common,  not  as  joint  tenants,  creates  tenancy  in  common  and  not 
tenancy  by  entirety;  Woodard  v.  Woodard,  216  Mass.  3,  102  N.  E. 
922,  where  husband  and  wife  owned  property  as  joint  tenants  and  it 
was  sold,  equity  will  enforce  agreement  to  divide  proceeds;  Lackett  v. 
Rumbaugh,  45  Fed.  35,  holding  wife  entitled  to  her  proportion  of  insur- 
ance money,  ansing  from  destruction  of  joint  property  of  herself  and 
husband;  Fulper  v.  Fulper,  54  N.  J.  Eq.  435,  55  Am.  St.  Rep.  593,  82 
L.  R.  A.  708,  34  Atl.  1065,  where  express  words  conveyed  lands  to 
husband  and  wife  as  tenants  in  common. 

*  Judgment  of  State  court  that  husband  and  wife  held  by  moieties  Is 
binding  in  favor  of  claimants  under  grantees. 

Approved  in  Isley  v.  Sellars,  153  N.  C.  376,  69  S.  E.  280,  where  one 
of  two  persons  owning  land  as  tenants  in  common  in  equal  shares  con- 
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veys  his  moiety  to  wife  of  other,  husband  and  wife  hold  as  tenants  in 
common,  and  not  by  entireties;  Washburn  v.  Moore,  3  Tenn.  Civ.  274, 
276,  conveyance  to  husband  and  wife  by  deed  expressly  and  by  appro-* 
priate  words  conveying  to  them  as  tenants  in  common  vests  title  in  them 
as  such  and  not  as  tenants  by  entireties. 

Privilege  of  confldentlal  commanlcatioiiB  belongs  to  client  alone  and 
may  be  waived. 

Approved  in  Landsburgh  v.  McCormick,  224  Fed.  881,  140  C.  C.  A. 
296,  in  suit  to  determine  title  to  land,  in  meeting  charge  that  attorney 
and  associates  betrayed  trust  they  owed  to  owner  of  land  sold  at  forced 
sales,  all  communications  between  owner  and  counsel  were  admissible; 
Union  Pacific  R.  R.  Co.  v.  Thomas,  162  Fed.  368,  81  C.  C.  A.  491,  holding 
in  action  for  personal  injuries,  fact  that  plaintiff  testified  as  to  injuries, 
and  on  cross-examination  testified  that  person  attempting  to  examine 
her  injuries  said  he  was  physician,  was  not  waiver  of  privilege ;  Feamley 
V.  Feamley,  44  Colo.  430,  98  Pac.  824,  in  action  on  contract  by  which 
wife  agrees  to  pay  certain  sums  to  brothers  and  sisters  of  husband 
in  consideration  of  his  transferring  all  his  property  to  her,  where  she 
testifies  to  transaction  between  attorney,  herself  and  husband,  attorney 
may  testify;  Sholine  v.  Harris,  22  Colo.  App.  72,  123  Pac.  332,  where 
client  testifies  as  to  matters  occurring  in  course  of  attorney's  employ- 
ment, such  testimony  waives  privilege,  and  attorney  may  testify;  Pierce 
v.  Norton,  82  Conn.  446,  74  Atl.  688,  in  action  by  attorney  for  pro- 
fessional services  where  client's  defense  is  that  attorney  induced  him, 
either  corruptly  or  through  incompetence,  to  pay  certain  sum  in  settle- 
ment of  suits,  attorney  could  testify  as  to  transaction;  City  of  Bridge- 
port V.  Bridgeport  Hydraulic  Co.,  81  Conn.  90,  70  Atl.  653,  in  action  for 
injuries  to  plaintiff's  highway  by  breaking  of  defendant's  dam,  attorney 
could  be  compelled  to  produce  original  engineer's  report  in  hi^  possession 
for  comparison  with  purported  copy;  Woods  v.  Incorporated  Town  of 
Lisbon,  150  Iowa,  436,  130  N.  W.  373,  holding  in  action  for  injuries, 
plaintifi^  by  her  own  testimony  with  reference  to  treatment  by  physicians, 
waived  right  to  object  to  testimony  of  physicians;  Kelly  v.  Cummens, 
143  Iowa,  151,  20  Ann.  Oas.  1288,  121  N.  W.  541,  on  petition  for  new 
trial  on  ground  of  fraud  by  petitioner's  attorney  in  withdrawing  his 
appearance  and  answer,  after  petitioner  testified  as  to  his  conduct,  at- 
torney could  testify  as  to  circumstances  under  which  he  withdrew; 
Buigess  V.  Sims  Drug  Co.,  114  Iowa,  280,  89  Am.  St.  Eep.  862,  86  N.  W. 
309,  holding  privilege  of  patient,  under  Code,  §  4608,  not  waived  by 
his  testimony  on  cross-examination  as  to  communication  made  to  at- 
tending physician,  nor  by  fact  that  physician  was  called  at  former  trial 
to  testify  to  confidential  communications  made  while  a  patient;  City 
of  Tulsa  V.  Wicker,  42  Okl.  541,  141  Pac.  964,  in  action  for  personal 
injuries,  person  testifying  as  to  nature  and  extent  of  injuries,  and  time 
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and  place  of  treatment,  waives  privilege  and  renders  testimony  of 
physician  admissible;  Brown  v.  State,  9  Okl.  Cr.  402, 132  Pac.  367,  where 
.  defendant,  indicted  for  murder,  attempts  to  defend  herself  upon  alleged 
advice  given  by  counsel,  State  may  introduce  testimony  of  attorney  as 
to  what  passed  between  them;  Forrest  v.  Portland  Ry.  Light  &  Power 
Co.,  64  Or.  243,  129  Pac.  1049,  where  plaintiff  in  action  for  injuries 
testified  to  her  physical  condition  resulting  from  injury,  and  admitted 
that  she  had  consulted  physician  and  obtained  his  opinion,  she  waived 
right  to  object  to  physician's  testifying;  Grant  v.  Harris,  116  Va.  650, 
Ann.  Gas.  1916D,  1081,  82  S.  E.  720,  in  suit  to  set  aside  settlement 
contract  as  procured  by  duress,  where  complainant  denied  that  attorneys 
were  employed  by  her,  and  claimed  that  they,  at  instance  of  persons, 
adversely  interested,  induced  her  to  execute  deed  and  settlement  agree- 
ment, she  waived  right  to  claim  privilege  to  prevent  attorneys  from  tes- 
tifying; Sanpere  v.  Sanpair,  57  Wash.  527,  107  Pac.  370,  in  suit  to  set 
aside  de^d  where  client  testified  as  to  what  occurred  between  himself 
and  attorney,  attorney  may  testify  as  transaction  is  no  longer  privi- 
leged; Glover  v.  Patten,  165  U.  S.  408,  41  L.  Ed.  768,  17  Sup.  Ct.  416, 
holding  in  suit  between  devisees,  statements  by  deceased  to  counsel  con- 
cerning execution  of  will,  is  not  privileged ;  dissenting  opinion  in  Arizona 
&  New  Mexico  Ry.  Co.  v.  Clark,  235  U.  S.  680,  L.  R.  A.  19150,  884, 
59  L.  Ed.  420,  35  Sup.  Ct.  210,  majority  holding  in  action  under  Federal 
Employers'  Liability  Act  that  evidence  of  physician  as  to  knowledge 
obtained  by  personal  examination  of  patient  was  properly  excluded 
where  plaintiff  had  not  testified  with  reference  to  communications  made 
by  him  to  physician,  although  he  had  testified  with  respect  to  his  in- 
juries; dissenting  opinion  in  Noelle  v.  Hoquiam  Lumber  etc.  Co.,  47 
Wash.  524,  92  Pac.  373,  majority  holding  that  plaintiff  in  action  for  per- 
sonal injuries  by  testif3dng  to  character  and  extent  of  injuries  did  not 
waive  privilege  granted  by  code  enjoining  secrecy  upon  attending 
physicians. 

Attorneys  as  witnesses.    Note,  66  Am.  St.  Rep.  241. 

Privileged    communications    between   attorney   and    client.    Note, 

Ann.  Gas.  1913A,  32. 
Waiver  of  privilege  of  communication  between  attorney  and  client 

by  client's  introduction  of  testimony.    Note,  20  Ann.  Gas.  1285, 

1286. 

128  U.  S.  471-474,  32  L,  Bd.  506,  9  Sup.  Ot  117,  UNITED  STATES  V.  Mts- 

DONALD. 

Navy  officers'  claims  for  taraveling  expenses  rest  upon  statute,  subject 
to  repeal. 

Approved  in  Crenshaw  v.  United  States,  134  U,  S.  108,  83  L.  Ed.  829. 
10  Sup.  Ct.  434,  holding  statute  providing  for  dismissal  of  naval  cadet 
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with  one  year's  pay  not  unconstitutional;  United  States  v.  Harmon,  147 
U.  S.  276,  37  L.  Ed.  167,  13  Sup.  Ct.  331  (afl&rming  43  Fed.  565),  as  to 
jurisdiction  of  Court  of  Claims. 

128  V.  S.  474-487,  32  L.  Ed.  496,  9  Sap.  Ot.  139,  THE  OAZEUiE  AJSTD 
OABGO. 

On  appeal.  Supreme  Ck>nrt  wlU  examine  only  questions  of  law  arising 
upon  record  and  exceptions. 

Approved  in  Wiser  v,  Lawler,  7  Ariz.  183,  62  Pac.  700,  applying  prin- 
ciple in  equity;  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
435,  447,  462,  32  L.  Ed.  790,  794,  799,  9  Sup.  a.  470,  474,  480,  reviewing 
only  question  of  law  arising  from  decree  finding  negligence  in  stranding 
of  ship,  and  affirming  decree  includi;ig  whole  extent  of  insurance,  though 
not  claimed  in  original  libel ;  The  Eclipse,  135  U.  S.  606,  34  L.  Ed.  271, 
10  Sup.  Ct.  875,  appeal  from  Supreme  Court  of  territory  in  admiralty 
case.  The  following  also  hold  findings  of  fact  by  lower  court  conclu- 
sive :  Hostetter  v.  Park,  137  U.  S.  38,  34  L.  Ed.  671,  11  Sup.  Ct.  3,  The 
Propeller  Burlington,  137  U.  S.  392,  34  L.  Ed.  734,  11  Sup.  Ct.  140,  The 
E.  A.  Packer,  140  U.  S.  363,  35  L.  Ed.  456,  11  Sup.  Ct.  795,  City  of  New 
York,  147  tJ.  S.  76,  37  L.  Ed.  87, 13  Sup.  Ct.  213,  and  Ralli  v.  Troop,  157 
U.  S.  417,.  39  L.  Ed.  755,  15  Sup.  Ct.  669,  all  holding  findings  conclusive. 

Evidence  of  cu8tc>m  is  inadmissible  to  contradict  terms  of  diarter-party. 
Approved  in  Harding  v.  Cargo  etc.  of  Coal,  147  Fed,  977,  charter  pro- 
vision that  schooner  have  ''turn  in  loading"  does  not  include  custom  of 
port  to  give  steamers  preference  where  custom  not  known;  Lillard  y. 
Kentucky  Dist.  etc.  Co.,  134  Fed.  173, 182,  67  C.  C.  A.  74,  admitting  evi- 
dence of  custom  to  show  contract  to  delivery  of  distillery  slop  at  dis- 
tiller's  feeding  lot  contemplated  that  lot  be  fitted  with  customary  pens 
and  troughs. 

Sbip  owner  may  recover  for  losa  of  freiglit  occaaiOHed  by  diarteren' 
refosal  to  proceed  to  port  described. 

Approved  in  Mencke  v.  Cargo  of  Java  Sugar,  187  TJ.  S.  255,  47  L.  Ed. 
166,  23  Sup.  Ct.  88,  holding  cost  of  lightering  cargo  to  berth  designated 
by  assigns  of  charterer,  which  vessel  was  prevented  from  reaching  with- 
out removing  masts,  not  deductible  from  freight  under  charter  requiring 
discharge  always  afloat  at  safe  port,  or  so  near  port  of  discharge  as  she 
may  safely  get,  and  necessary  lighterage  expense  to  be  chargeable  to  re- 
ceivers of  goods;  Thebideau  v.  Cairns,  171  Fed.  238,  where  charterer 
refused  to  load  schooner,  and  after  some  delay  she  secured  part  of  cargo 
for  same  voyage,  measure  of  damages  was  difference  between  what  she 
did  earn  and  what  she  could  have  earned ;  McNear  v.  Leblond,  123  Fed. 
389,  61  C.  C.  A.  564,  holding  where  charterer  wrongfully  refused  to 
accept  vessel,  and  she  was  rechartered,  damages  are  difference  between 
what  she  would  have  received  and  amount  actually  received  under  second 


128  U.  S.  488-489        NOTES  ON  U.  S.  REPORTS.  488 

charter;  The  Eliza  Lines,  114  Fed.  313,  52  C.  C.  A.  195,  holding  where 
ship  abandoned  at  sea  is  brought  to  port  by  salvors,  but  by  action  of 
cargo  owners  resumption  of  voyage  prevented,  ship  owners  may  recover 
estimated  net  freight  less  net  amount  ship  earned  or  should  have  earned 
during  time  it  would  have  taken  her  to  complete  voyage ;  Johnson  v.  Bibb 
Lumber  Co.,  140  Cal.  102,  73  Pac.  732,  holding  where  employer  of  vessel 
in  violation  of  contract  varied  voyage  from  port  designated  to  inter- 
mediate port,  owner  of  vessel,  not  being  in  default,  is  prima  facie  en- 
titled to  recover  agreed  compensation  to  designated  port;  Dalbeattie 
Steamship  Co.  v.  Card,  59  Fed.  159,  awarding  damages  against  charterer, 
by  deducting  amount  of  freight  actually  earned,  from  sum  which  would 
have  been  earned  under  charter;  Wood  v.  Hubbard,  62  Fed.  758,  10 
C.  C.  A.  623,  holding  charterers  liable  for  gross  freight,  where  detention 
was  caused  by  their  delay;  Warehouse  &  Builders'  Supply  Co.  v.  Galvin, 
96  Wis.  530,  65  Am.  St.  Rep.  60,  71  N.  W.  806,  holding  State  court  could 
not  destroy  ship  owner 's  lien  for  freight. 

Distinguished  in  The  Oscoda,  70  Fed.  112,  where  there  was  no  evi- 
dence of  loss  of  freight  by  barge;  Eammoor  Steamship  Co.  v.  New 
Zealand  Ins.  Co.,  73  Fed.  872,  disallowing  freight  as  general  average 
charge,  where  voyage  was  abandoned,  element  of  sacrifice  lacking. 

Admiralty  conirts  do  not  apj^y  technical  rules  as  to  yarlance,' but  award 
relief  warranted  by  facts. 

Approved  in  Ai^o  S.  S.  Co.  v.  Buffalo  S.  S.  Co.,  223  Fed.  589,  139 
C.  C.  A.  113,  failure  of  party  to  allege  fact  which  proves  material,  where 
it  was  not  designedly  omitted,  and  where  it  was  shown  by  evidence  intro- 
duced without  objection,  will  not  prevent  its  consideration  by  trial  or 
appellate  court  in  admiralty ;  The  Medea,  179  Fed.  784, 103  C.  C.  A.  273, 
rule  that  proof  must  correspond  to  allegations  is  not  followed  in  admir- 
alty, and  has  nothing  to  do  with  burden  of  proof  upon  carrier  to  show 
injury  to  goods  received  in  good  condition  was  within  exceptions  of  bill 
•of  lading  to  avoid  liability;  The  Saranac,  132  Fed.  939,  where  libel  for 
injury  to  stevedore  alleges  generally  improper  construction  of  hatch,  it 
is  amendable  during  trial  to  show  particulars  of  defects;  Davis  v. 
Adams,  102  Fed.  524,  42  C.  C.  A.  493,  holding  in  libel  in  personam  by 
seaman  to  recover  damages  for  alleged  forcible  detention  on  vessel, 
where  he  was  induced  to  go  on  false  pretenses,  where  evidence  showed 
he  went  on  board  under  shipping  articles  voluntarily  signed,  but  was 
wrongfully  forced  by  master  to  leave  vessel  at  distant  port,  libel  should 
have  been  amended  to  state  cause  of  action  as  disclosed  by  evidence. 

128  U.  S.  488--i89,  S2  L.  Ed.  502,  9  Sup.  Ot.  127,  QX7IMBY  V.  BOYD. 

Wbere  facts  involving  Federal  question  were  not  considered  In  State 
court,  Supreme  Court  will  dismiss. 


489  DENNY  v.  BENNETT.    •         128  U.  S.  489-503 

Approved  in  Waters-Pierce  Oil  Co.  v,  Texas,  212  U.  S.  97,  53  L.  Ed. 
425,  29  Sup.  Ct.  220,  although  State  court  incorrectly  charges  as  to  cer- 
tain provisions  of  statute,  if  jury  finds  defendant  has  violated  these  pro- 
visions and  also  other  provisions  not  involving  Federal  question,  and 
only  one  penalty  is  assessed.  Supreme  Court  has  no  jurisdiction;  Dower 
V.  Richards,  151  U.  S.  672,  38  L.  Ed.  310,  14  Sup.  Ct.  457,  question  as  to 
whether  ledge  was  known  to  be  valuable  for  mining  purposes,  held  not 
reviewable. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Bep. 
219. 

Effect  of  verdict  ''for  plaintiff"  in  action  against  more  than  one 
defendant.    Note,  AiUL  Oafl.  1916B,  1039. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  540,  543. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  39. 

128  U.  a  489-^03,  S2  L.  Ed.  491,  9  Sup.  Ct.  134,  DENNY  ▼.  BENNETT. 

Statutes  limiting  creditor's  rlgbt  against  debtor's  property,  enter  into 
subsequent  contracts. 

Approved  in  Abilene  National  Bank  v.  Dolley,  228  U.  S.  5,  57  L.  Ed. 
709,  33  Sup.  Ct.  409,  upholding  Kansas  Bank  Depositors'  Guaranty  Act 
and  holding  contracts  made  after  law  was  in  force  are  subject  thereto; 
Hanscom  v.  Maiden  etc.  Gaslight  Co.,  220  Mass.  7, 107  N.  E.  429,  act  of 
1913,  providing  that  attachments  not  levied  before  debtor's  death  are 
thereby  dissolved,  by  excepting  attached  property  which  debtor  had 
alienated  before  his  death,  is  prospective  only;  Security  Trust  Co.  v. 
Dodd,  173  U.  S.  630,  43  L.  Ed.  838,  19  Sup.  Ct.  547,  assignment  under 
Minnesota  statute;  Heath  &  Milligan  Mfg.  Co.  v.  Union  etc.  Paint  Co., 
83  Fed.  778,  holding  statute  providing  for  assignments  inoperative,  as  to 
prior  contract  and  attachment;  Jones  v.  Great  Southern  etc.  fiotel  Co., 
86  Fed.  388,  holding  statute  giving  subcontractors  lien  valid  as  to  future 
contracts ;  Brochon  v.  Wilson,  91  Fed.  619,  34  C.  C.  A.  31,  affirming  con- 
stitutionality of  Wisconsin  statute,  respecting  assignments;  Osborn  v. 
Johnson  Paper  Co.,  99  Ala.  313, 13  South.  778,  upholding  validity  of  act 
requiring  notice  to  secure  mechanics'  liens,  even  as  to  prior  contracts; 
In  re  Van  Norman,  41  Minn.  495,  43  N.  W.  335,  suit  involving  same  sub- 
ject matter  as  principal  case;  Elton  v.  O'Connor,  6  N.  D.  6, 14,  16,  24, 
33  L.  R.  A.  526,  528,  529,  532,  68  N.  W.  85,  88,  89,  91,  and  Peninsular  etc. 
Color  Works  v.  Union  etc.  Paint  Co.,  100  Wis.  495,  69  Am.  St.  Bep.  939, 
.  42  L.  E.  A.  333,  76  N.  W.  361,  both  holding  insolvency  laws  unconstitu- 
tional, as  to  claims  accruing  before  their  enactment ;  State  ex  rel.  Louisi- 
ana Imp.  Co.  V.  Board  of  Assessors,  111  La.  1001,  36  South.  98,  aiguendo. 
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Distinguished  in  Savings  Bank  of  Milwaukee  v.  Schranck,  97  Wis.  264, 
265,  39  L.  R.  A.  575,  576,  73  N.  W.  36,  holding  provisions  of  insolvency 
law  applicable  to  notes  and  judgments  thereon,  void* 

Statute  allowing  creditor  to  assign  for  releasing  creditors,  does  not  im- 
pair nonassentlng  creditors'  contracts.  ^ 

Approved  in  Coleman  v.  Hunt,  77  Wis.  265,  45  N.  W.  1085,  holding  one 
not  a  party  not  bound  by  judgment. 

Statute  Is  not  void  because  it  provides  for  reconveyance  of  surplus  to 
debtor. 

Approved  in  Talley  v.  Curtain,  54  Fed.  50,  4  C.  C.  A.  177,  sustaining 
conveyance  to  trustee,  thoi^h  provision  for  release  failed ;  Bank  of  Little 
Rock  V.  Frank,  63  Ark.  28,  58  Am.  St.  Rep.  73,  37  S.  W.  403,  holding 
invalid  preference  did  not  affect  general  intent  of  assignment;  Peters  v. 
Bain,  133  U.  S.  688,  38  L.  Ed.  703, 10  Sup.  Ct.  360,  arguendo. 

Assignment  for  creditors — ^Provision  for  release.    Note,  50  L.  R.  A. 
(N.  S.)  762. 

State  may  dispose  of  insolvent's  property  In  State,  but  cannot  r^ease 
debt  due  nonresident. 

Approved  in  Hanover  Nat.  Bank  v.  Moyses,  186  U.  S.  188,  46  L.  Ed. 
1119,  22  Sup.  Ct.  860,  holding  constitutional  requirement  as  to  uniform 
laws  not  violated  by  Bankruptcy  Act  of  1898,  §  6,  providing  that  bank- 
rupts may  be  allowed  exemptions  prescribed  by  State  law  in  force  at 
time  of  filing  petition  in  bankruptcy ;  Swift  v.  Winchester,  96  Me.  483, 
90  Am.  St.  Rep.  416,  52  Atl.  1018,  holding  discharge  in  insolvency  is  void 
as  against  nonresident  creditors,  who  have  not  made  themselves  volun- 
tary and  consenting  parties  to  proceeding,  by  proving  their  claims, 
accepting  dividends  or  otherwise ;  Studebaker  Bros.  Co.  v.  Mau,  14  Wyo. 
79,  82  Pac.  5,  statute  making  void  as  to  bona  fide  purchasers,  conditional 
sale  not  in  writing  and  not  filed  in  county  clerk's  office,  does  not  apply 
to  conditional  sale  of  property  in  other  State;  Walworth  v.  Harris,  129 
U.  S.  364,  32  L.  Ed.  716,  9  Sup.  Ct.  343,  cotton  in  hands  of  consignee  in 
New  Orleans  made  subject  to  lien  for  advances  under  law  of  Louisiana; 
Brown  v.  Smart,  145  U.  S.  457,  86  L.  Ed,  775,  12  Sup.  Ct.  959,  holding 
State  insolvent  law  valid  forbidding  certain  preferences  as  to  property 
within  its  borders;  Louisville  etc.  R.  R.  Co.  v.  Nash,  118  Ala.  485,  72 
Am.  St.  Rep.  486,  41  L.  R.  A.  332,  23  South.  828,  debt  to  nonresident  not 
subject  to  garnishment;  Rosenheim  v.  Morrow,  37  Fla.  189,  20  South. 
245,  where  nonresident  creditors  voluntarily  appeared  and  were  held  con- 
cluded ;  Pullen  v.  Hillman,  84  Me.  131,  30  Am.  St.  Rep.  841,  24  Atl.  795, 
and  Stim  v.  McQuade,  66  N.  H.  404,  49  Am.  St.  Rep.  623,  22  Atl.  452, 
debt  to  nonresident  held  not  discharged ;  Phoenix  Nat.  Bank  v.  Batchel- 
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ler,  151  Mass.  591,  592,  8  K  R.  A.  646,  24  N.  E.  918,  holding  discharge 
no  bar  to  suit  on  note  held  by  nonresident;  Chase  v.  Henry,  166  Mass. 
579,  55  Am.  St.  Bep.  424,  44  N.  E.  988,  holding  debt  to  partnership,  one 
member  being  a  nonresident,  not  discharged;  Macdonald  v.  First  Nat. 
Bank,  47  Minn.  68,  28  Am.  St.  Rep.  829,  13  K  B.  A.  463,  49  N.  W.  395, 
avoiding  conveyance  to  nonresident  creditor  of  property  situated  within 
State;  Ames  v.  Wilkinson,  47  Minn.  149,  49  N.  W.  696,  generally;  dis- 
senting opinion  in  Bergner  etc.  Brewing  Co.  v.  Drejrf us,  172  Mass.  160, 
161,  51  N.  E.  534,  and  dissenting  opinion  in  Savings  Bank  of  Milwaukee 
V.  Schranck,  97  Wis.  273,  39  L.  R.  A.  578,  73  N.  W.  39,  both  arguendo. 

Distinguished  in  Cross  v.  Brown,  19  R.  I.  231,  33  Atl.  151,  holding  fund 
in  debtor's  hands,  belonging  to  nonresident,  attachable  in  State  of  for- 
mer's domicile. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep. 
212,  213,  215,  216,  217,  218. 

Foreign  judgments.    Note,  94  Am.  St.  R^.  557. 

Denial  of  assignee's  motion  to  dissolve  attadunent  does  not  estop  him 
to  soe  marshal. 

Approved  in  Brochon  v.  Wilson,  91  Fed.  620,  34  C.  C.  A.  31,  granting 
assignee's  application  for  release  of  levy  made  within  ten  days  before 
assigniment. 

Distinguished  in  Hall  v.  Harris,  1  S.  D.  289,  36  Am.  St.  Rep.  738,  46 
N.  W.  934,  holding  sheriff  protected  by  order  of  court  in  delivering  prop- 
erty levied  upon. 

Right  to  attach  property  in  hands  of  assignee  for  creditors.    Note, 
26  L.  R.  A.  598. 

What  law  governs  the  right  of  a  workman  to  recover  compensation 
for  injuries.    Note,  4  N.  0.  0.  A.  70. 

128  U.  S.  503-505,  32  L.  Ed.  507,  9  Sup.  Ot.  149,  DANVILLE  ▼.  BROWN. 

Statute  excluding  Sonday  from  time  for  procuring  gupersedeas  applies 
to  filing  bond  and  serving  writ. 

Approved  in  New  River  Mineral  Co.  v.  Seeley,  117  Fed.  982,  holding 
vFhere  order  granted  appeal  from  order  dissolving  injunction  and  recited 
that  supersedeas  was  granted  to  order  appealed  from  on  plaintiff  enter- 
ing into  bond  with  approved  security,  on  such  bond  being  given,  super- 
sedeas continued  injunction  in  force  during  appeal;  Danielson  v.  North- 
western Fuel  Co.,  55  Fed.  50,  excluding  Sunday  in  time  provided  under 
section  1007,  Rev.  Stats.,  for  issue  of  execution. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  K  R.  A.  841,  859. 
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128  U.  a  506^10,  32  L.  Ed.  629,  9  Sup.  Ot.  146,  FABMEBS'  FBIEND  MFQ. 
CO.  V.  OHAIiLENGE  COBN-PLANTEE  CO. 

BelBsue  enlarging  clainui  In  patent  for  corn-planter  held  void,  and  bill 
for  infringement  dlamissed. 

Approved  in  Skinner  v.  Carpenter,  36  App.  D.  C.  181,  reversing  deci- 
sion that  appellee  had  right  to  make  claims  of  issue  in  reissue  applica- 
tion, where  in  meantime  another  had  acquired  right  to  manufacture  and 
sell  what  patentee  had  failed  to  claim. 

128  U.  8.  510-514,  32  L.  Ed.  533,  DUBUK  TOWNSHIP  v.  BAILFOBD  IN8T. 

Supreme  Court  will  aot  consider  oertUicate  bringing  up  whole  case  by 
splitting  it  up  into  vague  questions. 

Approved  in  Felsenheld  v.  United  States,  186  U.  S.  134,  46  L.  Ed.  1090, 
22  Sup.  Ct.  743,  holding  questions  which  may  be  certified  by  Circuit 
Court  of  Appeals  to  Supreme  Court,  under  Judiciary  Act  of  1891,  must 
present  distinct  proposition  of  law,  and  not  require  latter  court  to  search 
entire  record ;  United  States  v.  Hall,  131  U.  S.  52,  38  L.  Ed.  98,  9  Sup. 
Ct.  664,  as  to  sufficiency  of  indictment  for  false  oath  to  secure  pay  for 
services ;  United  States  v.  Perrin,  131  U.  S.  58,  38  K  Ed.  90,  9  Sup.  Ct. 
682,  indictment  for  conspiracy  remanded;  United  States  v.  Lacher,  134 
U.  S.  632,  33  L.  Ed.  1084,  10  Sup.  Ct.  628,  and  United  States  v.  Brewer, 
139  U.  S.  286,  35  L.  Ed.  198,  11  Sup.  Ct.  540,  both  declining  to  answer 
question  as  to  whether  an  offense  was  charged  in  indictment;  Maynard 
V.  Hecht,  151  U.  S.  327,  38  K  Ed.  180,  14  Sup.  Ct.  354,  dismissing  writ 
for  want  of  certificate  presenting  question  of  jurisdiction ;  United  States 
V.  Union  Pac.  Ry.  Co.,  168  U.  S.  512,  42  K  Ed.  561,  18  Sup.  Ct.  170,  dis- 
missing  certificate  presenting  whole  case  for  decision;  Waco  Water  Co. 
V.  Waco,  86  Tex.  664,  81  L.  B.  A.  898,  26  S.  W.  945,  dismissing  certificate 
asking  whether  demurrer  was  properly  sustained. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  B.  A.  393. 

128  U.  S.  514r^25,  32  L.  Ed.  526,  9  Sup.  Ct.  143,  MENENDEZ  y.  HOLT. 

Fact  that  person  using  brand  is  not  actual  manufacturer  does  not  de- 
prive him  of  right  to  protection. 

Approved  in  Daniel  v.  Electric  Hose  etc.  Co.,  231  Fed.  829,  where  cor- 
rugated rubber  hose  was  patented,  on  expiration  of  patent  no  one  manu- 
facturer could  convert  article  into  trademark  and  acquire  exclusive  right 
to  make  it ;  Hughes  v.  Alfred  H.  Smith  Co.,  205  Fed.  311,  merchant  hav- 
ing exclusive  right  to  sell  in  United  States  hair  brushes  manufactured 
in  foreign  country,  was  entitled  to  protection  in  use  of  name  ** Ideal" 
as  trademark  after  expiration  of  patent;  Kyle  v.  Perfection  Mattress 
Co.,  127  Ala.  49,  28  South.  546,  holding  words  '* Kyle's  Perfection"  or 
''Improved  Perfection  Mattress"  infringes  words  "Perfection   Mat- 
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tress";  Nelson  v.  J.  H.  Winchell  &  Co.,  203  Mass.  82,  28  L.  B.  A.  (K.  S.) 
1150,  89  N.  E.  183,  holding  person  engaging  in  shoe  business  as  jobber, 
buying  goods  from  one  manufacturing  solely  for  him,  according  to  his 
directions  as  to  design,  material  and  workmanship,  may  create  valid 
trade  name  for  goods;  Levy  v.  Waitt,  56  Fed.  1018,  holding  manufac- 
turer had  no  right  to  use  customer's  label  on  cigars;  Dennison  Mfg.  Co. 
v.  Thomas  Mfg.  Co.,  94  Fed.  656,  protecting  Dennison 's  trademark  for 
sealing-wax. 

Right  of  owner  of  trade  name  to  protection  against  use  to  describe 
character  of  material.    Note,  12  L.  B.  A.  (N.  8.)  340. 

Words  "Xa  Favorlta"  do  not  of  themselves  denote  quality  and  tlieir  use 
wUl  be  protected. 

Approved  in  Hanover  Star  Mill  Co.  v.  Metcalf,  240  U.  S.  413,  419,  60 
li.  Ed.  718,  721,  36  Sup.  Ct.  360,  manufacturer  confining  use  of  trade- 
mark ''Tea  Rose"  for  flour,  to  territory  north  of. Ohio  River,  cannot  en- 
join use  in  Alabama  of  same  trademark  by  manufacturer,  who  has  built 
up  trade  without  knowledge  of  other  trademark ;  Coca-Cola  Co.  v.  Nash- 
ville Syrup  Co.,  200  Fed.  160,  holding  trademark  in  word  *' Coca-Cola ' ' 
was  infringed  by  "use  of  name  "Coca  Cola"  printed  on  labels  without 
hyphen,  in  different  type  and  accompanied  by  word  ** Fletcher's";  Amer- 
ican Tobacco  Co.  v.  Polacsek,  170  Fed.  121,  trade  name  ** Virgin  Leaf" 
used  by  manufacturer  of  chewing  and  smoking  tobacco,  cannot  be  appro- 
priated by  manufacturer  of  cigarettes;  Capewell  Horse  Nail  Co.  v. 
Mooney,  167  Fed.  586,  check  figure  formed  of  intersecting  lines  on 
leveled  face  of  heads  of  horseshoe  nails,  is  valid  trademark;  C.  A.  Briggs 
Co.  V.  National  Wafer  Co.,  215  Mass.  109,  Ann.  Oaa.  19140,  926,  102 
N.  E.  91,  granting  injunction  to  restrain  use  of  name  ** Boston  wafers" 
as  unfair  competition  within  territorial  boundaries,  where  secondary 
meaning  of  name  is  known;  Carlsbad  v.  Kutnow,  68  Fed.  796,  holding 
trademark  *' Carlsbad"  infringed;  Pillsbury  etc.  Flour  Co.  v.  Eagle,  86 
Fed.  620,  41  L.  B.  A.  168,  enjoining  use  of  name  '^ Minnesota"  on  Mil- 
waukee flour;  Dennispn  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed.  657,  658, 
trademark  ''No.  2,  American  Express,"  for  sealing-wax,  sustained; 
Chadwick  V.  Covell,  151  Mass.  195,  21  Am.  St.  B^.  447,  6  L.  B.  A.  842, 
23  N.  E.  1070,  arguendo. 

Distinguished  in  Ryder  v.  Holt,  128  U.  S.  525,  32  K  Ed.  529,  9  Sup. 
Ct.  146,  dismissing  case,  involving  same  subject  matter  as  principal  case, 
for  want  of  jurisdiction ;  Corbin  v.  Gould,  133  U.  S.  314,  33  L.  Ed.  613, 
10  Sup.  Ct.  314,  holding  no  trademark  in  word  "Tycoon,"  being  de- 
scriptive of  class  of  teas;  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  138 
U.  S.  548,  34  K  Ed.  1004,  11  Sup.  Ct.  400,  holding  terms  ''LL"  descrip- 
tive of  sheetings  and  not  trademark. 
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What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
85  Am.  St.  Rep.  95. 

Infttngement  Is  not  Jnstifled  by  nae  of  infringer's  name  In  connection 
with  hrand  infringed. 

Approved  in  Coca-Cola  Co.  v.  Nashville  Syrup  Co.,  200  Fed.  156,  re- 
straining infringement  of  name  "Coca-Cola"  as  trademark,  although 
infringer  used  his  own  name  in  connection  with  trademark;  Walter 
Baker  &  Co.  v.  Puritan  Pure  Food  Co.,  139  Fed.  683,  protecting  choco- 
late lahels  containing  full  length  picture  of  woman  from  simulation; 
Shaver  v.  Heller  &  Merz  Co.,  108  Fed.  833,  65  L.  R.  A.  878,  48  C.  C.  A. 
48,  enjoining  use  of  words  *' American  Wash  Blue"  by  merchants  where 
certain  manufacturer  had  applied  it  to  his  articles  until  they  became 
well  known  to  trade  and  public  by  those  names,  though  merchant  added 
his  name  to  label;  Redway  v.  Ohio  Stove  Co.,  38  Fed.  584,  use  of  in- 
fringer's name,  with  design  for  stove,  did  not  relieve  him  from  liability; 
Leonard  v.  White's  Golden  Lubricator  Co.,  38  Fed.  923,  where  infringer 
used  his  name  in  connection  with  "Valvoline  Oil";  Battle  v.  Finlay, 
50  Fed.  107,  addition  of  name  to  trademark  "Bromidia,"  held  immate- 
rial ;  dissenting  opinion  in  Trinidad  Asphalt  Mfg.  Co.  v.  Standard  Paint 
Co.,  163  Fed.  990,  992,  90  C.  C.  A.  195,  majority  holding  that  manufac- 
turer adopting  descriptive  term  **Ruberoid"  as  trademark  for  roofinj^: 
material  is  not  entitled  to  injunction  for  unfair  competition  against 
manufacturer  using  term  *' Rubber  0"  for  similar  roofing,  which  was 
plainly  marked  with  defendant's  name  as  manufacturer. 

Bight  to  protection  cannot  he  based  on  mere  casual  use.  ^ 
Approved  in  Johnson  v.  Seabury,  69  N.  J.  Eq.  702,  61  Atl.  7,  follow- 
ing rule ;  Burt  v.  Tucker,  178  Mass.  500,  59  N.  E.  1112,  holding  where 
shoe  manufacturer  used  word  "Knickerbocker"  largely  in  wh(^esale 
and  retail  shoe  business  on  shoes  manufactured  by  him,  for  two  years, 
but  not  to  designate  any  particular  style,  he  acquired  trademark  in 
word ;  Eureka  Fire  Hose  Co.  v.  Eureka  R.  Mfg.  Co.,  69  N.  J.  Eq.  166,  60 
Atl.  564,  protecting  use  of  word  "Eureka"  in  connection  with  fire-hose 
business ;  Kohler  Mfg.  Co.  v.  Beeshore,  59  Fed.  576,  8  C.  C.  A.  215,  and 
Richter  v.  Reynolds,  59  Fed.  578,  8  C.  C.  A.  220,  both  holding  sale  of  few 
dozen  bottles,  with  labels,  insufficient  to  show  intention  to  adopt  trade- 
mark; Baltz  Brewing  Co.  v.  Kaiserbrauerei,  Beck  &  Co.,  74  Fed.  224, 
20  C.  C.  A.  402,  holding  occasional  use  of  name  "Kaiser"  in  Germany 
insufficient  to  show  prior  use  of  brand. 

Partnen   retaining  business   with   retiring  partner's   consent,    retain 
goodwill. 

Approved  in  Brooklyn  Trust  Co.  v.  McCutchen,  215  Fed.  953,  955,  hold- 
ing surviving  partner  was  not  entitled  to  have  goodwill  considered  as 
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included  in  amount  at  which  trademarks  were  valued,  nor  was  he  en- 
titled to  such  goodwill  as  of  his  separate  property  by  virtue  of  rights 
as  surviving  partner,  but  he  was  required  to  account  for  reasonable 
value;  Layton  Pure  Food  Co.  v.  Church  &  Dwight  Co.,  182  Fed.  31,  82 
L.  B.  A«  (N.  S.)  274,  104  C.  C.  A.  475,  where  assigned  trademark,  from 
long  use,  has  come  to  indicate  superior  quality  as  completely  as  manu- 
facturer or  place  of  manufacture,  court  of  equity  will  protect  assignee, 
though  he  gave  no  notice  of  assignment ;  Giles  Remedy  Co.  v.  Giles,  26 
App.  D.  C.  381,  in  absence  of  express  agreement,  trademark  used  there- 
tofore by  person  entering  partnership  does  not,  at  dissolution  of  part- 
nership, caused  by  withdrawal  of  member  bringing  mark  into  partner- 
ship, remain  property  of  partnership ;  Brown  Chemical  Co.  v.  Meyer,  139 
U.  S.  548,  35  L.  Ed.  250,  11  Sup.  Ct.  628,  and  Fish  Bros.  Wagon  Co.  v. 
La  Belle  Wagon  Works,  82  Wis.  562,  33  Am.  St.  Rep.  77,  16  L.  E.  A.  459, 
52  N.  W.  599,  sale  of  establishment  included  trademark  as  incident  to 
goodwill;  De  La  Vergne  Refrigerating  Mach.  Co.  v.  German  Sav.  Inst., 
175  U.  S.  52,  44  L.  Ed.  69,  20  Sup.  Ct.  23,  holding  goodwill  passed  with 
assignment  for  benefit  of  creditors;  Le  Page  Co.  v.  Russia  Cement  Co., 
51  Fed.  943, 17  K  E.  A.  355,  2  C.  C.  A.  555,  holding  goodwill  and  trade- 
mark ''Le  Page"  passed  with  sale  of  business;  Laughman's  Appeal,  128 
Pa.  St.  18,  5  L.  B.  A.  600,  18  Atl.  416,  holding  assignment  of  interest  in 
business  carried  trade  name;  Bank  of  Tomah  v.  Warren,  94  Wis.  159, 
160,  68  N.  W.  552,  holding  goodwill  and  name  "Bank  of  Tomah"  passed 
to  assignee;  Smith  y.  Smith,  51  La.  Ann.  76,  24  South.  619,  arguendo. 

Distinguished  in  Duluth  Superior  Milling  Co.  v.  Koper,  37  App.  D.  C. 
116,  canceling  registered  trademark,  where  firm  withdrew  from  business ; 
Bingham  School  v.  Gray,  122  N.  C.  708,  41  L.  E.  A.  245,  30  S.  E.  305, 
holding  exclusive  right  to  use  name  ''Bingham  School"  did  not  pass  to 
corporation. 

Sale  of  business  as  passing  goodwill  without  mention  thereof.    Note, 
18  Ann.  Gas.  434.  ' 

Implied  passing  of  goodwill  with  business.    Note,  5  L.  E.  A.  (N.  8.) 
1079. 

Partnership  goodwill  as  partnership  assets.    Note,  19  E.  E.  0.  665. 

Intentional  use  of  another's  brand  i»  fraud,  and  delay  wiU  not  bar 
right  to  Injunction. 

Approved  in  Hygeia  Distilled  Water  Co.  v.  Consolidated  Ice  Co.,  144 
Fed.  142,  reaffirming  rule;  La  Republique  Francaise  v.  Saratoga  Vichy 
Co.,  191  U.  S.  439,  48  L,  Ed.  253,  24  Sup.  Ct.  145,  holding,  in  absence 
of  actual  fraud,  where  articles  differ  in  many  respects,  use  of  name 
accompanied  by  descriptive  word  equally  prominent,  which  differentiates 
it  from  original  name  on  dissimilar  label,  will  not  be  restrained  after 
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long-continaed  use  without  objection ;  Saxlehuer.  v.  Eisner  &  Mendelson 
Co.,  179  U.  S.  39,  45  L.  Ed.  76,  21  Sup.  Ct.  15,  holding  right  of  a<?tion 
for  fraudulent  use  of  labels  in  this  country  is  not  defeated  on  ground 
of  laches  by  failure  for  many  years  to  assert  it  when,  during  that 
time,  owner  was  making  repeated,  persistent,  and  for  long  time,  unsuc- 
cessful efforts  in  own  country  to  establish  his  rights ;  Theodore  Rectanus 
Co.  V.  United  Drug  Co.,  226  Fed.  555,  556,  where  complainant's  prede- 
cessor, registering  trademark  "Rex"  for  medicinal  preparations  made 
no  effort  to  extend  trade  beyond  Massachusetts,  and  defendant,  ignorant 
of  such  trademark,  used  same  name  and  built  up  business  in  Kentucky, 
injunction  to  restrain  defendant  from  ^ising  name  "Rex"  in  connection 
with  its  medicine  will  be  denied;  Drum  v.  Turner,  219  Fed.  198,  135 
C.  C.  A.  74,  delay,  during  life  of  patent,  does  not  deprive  owner  of 
right  to  injunction  and  accounting  for  infringement ;  A.  R.  Mosler  &  Co. 
V.  Lurie,  209  Fed.  370,  126  C.  C.  A.  290,  holding  delay  in  bringing  suit 
for  infringement  of  patent  for  igniter  or  sparker  for  gas,  oil  or  vapor 
engines  barred  complainant  from  right  to  accounting;  United  Drug  Co. 
V.  Theodore  Rectanus  Co.,  206  Fed.  572,  granting  injunction  to  restrain 
use  of  word  "Rex"  in  connection  with  medicinal  preparations,  but  deny- 
ing accounting;  Love  v.  Atchison  T.  &  S.  F.  Ry.  Co.,  185  Fed.  332,  107 
C.  C.  A.  403,  fact  that  railroad  companies  tested  fare  and  rates  chal- 
lenged by  actual  operation  for  several  months  is  no  reason  for  denying 
injunction  against  continued  operation  of  such  fare  and  rates;  Layton 
Pure  Food  Co.  v.  Church  &  Dwight  Co.,  182  Fed.  41,  42,  82  L.  R.  A. 
(N.  S.)  274,  104  C.  C.  A.  475,  holding  owner  of  trademark  on  baking- 
powder  was  entitled  to  injunction  against  future  infringement,  but  not 
to  accounting  because  of  laches;  Eagle  White  Lead  Co.  v.  Pflugh,  180 
Fed.  586,  hqlding  trademark  "Eagle"  used  in  connection  with  sale  of 
white  lead  infringed  by  use  of  "Gold  Eagle,"  and  injunction  granted 
to  restrain  further  use,  but  complainant's  laches  barred  accounting  of 
profits ;  Edward  v.  Bishop,  175  Fed.  175,  restraining  use  of  capsule,  labels 
and  collocation  constituting  unlawful  competition,  but  denying  account- 
ing because  of  laches;  West  Publishing  Co.  v.  Edward  Thompson  Co., 
169  Fed.  886,  holding  complainant  not  barred  by  laches  or  acquiescence 
alone  from  obtaining  relief  for  infringement  of  copyright;  -Gtermer 
Stove  Co.  V.  Twentieth  Century  etc.  Co.,  157  Fed.  843,  holding  complain- 
ants barred  by  laches  from  maintaining  suit  for  infringement  of  patent, 
where  delay  was  with  full  knowledge  of  defendant's  device;  Havana 
Commercial  Co.  v.  Nichols,  155  Fed.  303;  denying  preliminary  injunction 
to  stop  established  business  in  suit  for  infringement  of  trademark  for 
cigars ;  Dr.  Peter  H.  Fahrney  etc.  Co.  v.  Ruminer,  153  Fed.  737,  82  C.  C.  A. 
621,  holding  in  suit  to  enjoin  further  use  of  defendants '  patent  medicine 
as  unlawful  competition,  complainant's  inexcusable  laches  was  not  de- 
fense to  injunction  restraining  defendant's  future  misconduct;  Devlin. 
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V.  McLeody  135  Fed.  167,  protecting  ''Toothache  Gum";  American  St. 
Car  Advertising  Co.  v.  Jones,  122  Fed.  810,  holding  where  defendants 
paid  royalties,  under  parol  license,  until  1881,  and  in  1895  patentee 
assigned  patent  to  complainant,  who  had  no  knowledge  of  license  until 
1900,  when  patentee  assigned  to  him  claim  for  past  royalties,  suit  for 
accounting  for  royalties  not  barred  where  patentee  had  died,  and  com- 
plainant could  not  show  why  suit  not  brought  by  him  sooner;  Bissell 
Chilled  Plow  Works  v.  T.  M.  Bissell  Plow  Co.,  121  Fed.  375,  applying 
principle  in  suit  for  infringement  of  word  "Bissell"  in  plows;  Ganett 
V.  Ruppert,  119  Fed.  224,  holding  periodical  published  in  Maine,  under 
name  of  "Comfort,"  and  circulated  chiefly  in  country  districts  not  in- 
fringed by  New  York  periodical  called  "Home  Comfort,"  treating  of  care 
and  hygiene  of  infants;  Ide  v.  Trorlicht  etc.  Carpet  Co.,  115  Fed.  148,  53 
C.  C.  A.  341,  holding  mere  delay  in  bringing  suit  for  infringement  un- 
accompanied by  such  deceitful  acts  or  silence  of  patentee,  and  by  such 
circumstances  as  amount  to  equitable  estoppel,  do  not  warrant  applica- 
tion of  laches  to  suit  filed  within  time  fixed  by  statute  for  commence- 
ment of  analogous  action  at  law;  Church  &  Dwight  Co.  v.  Russ,  99  Fed. 
279,  holding  trademark  used  by  owner  on  packages  of  baking-soda  and 
saleratus  manufactured  by  it  is  infringed  by  use  thereof  by  another  on 
packages  of  baking-powder,  articles  being  of  same  class ;  Kirby  v.  Union 
Pac.  Ry.  Co.,  51  Colo.  529,  531,  532,  Ann.  Oaa.  lOiSB,  461, 119  Pac.  1050, 
1051,  where  ticket-scalpers  engaged  in  sale  of  uontransf  erable  passenger 
tickets  had  acted  with  full  knowledge  of  facts  and  had  not  been  misled 
by  carrier,  and  acts  had  not  been  done  under  any  claim  of  right,  carrier 
was  not  estopped  from  demanding  injunction  against  future  sales;  B. 
Fischer  &  Co.  v.  Knickerbocker  Mills  Co.,  42  App.  D.  C.  573,  applicant 
for  r^stration  of  trademark  did  not  so  acquiesce  in  its  use  by  another 
as  to  disentitle  him  to  registration  upon  opposition  by  other,  where 
applicant  notified  opposer  to  discontinue  his  use  of  trademark  and  sub- 
sequent use  was  so  slight  that  applicant  was  unable  to  discover  it; 
Michigan  Condensed  Milk  Co.  v.  Kenneweg  Co.,  30  App.  D.  C.  497,  fact 
that  owner  of  trademark  delayed  in  asserting  his  right  is  not  ground 
for  opposition  by  infringer  to  registration  of  trademark  by  owner; 
Creswill  v.  Grand  Lodge  etc.,  133  Ga.  849, 134  Am.  St.  Rep.  231, 18  Ann. 
Gas.  453,  67  S.  E.  193,  holding  corporation  acquiring  proprietary  right 
in  name  may  enjoin  fraudulent  appropriation  of  such  name  for  similar 
organization,  and  laches  did  not  bar  right  to  relief;  Bonnie  &  Co.  v. 
Ronnie  Bros.,  160  Ky.  495,  169  S.  W.  874,  where  plaintiff  distilled  and 
sold  whisky  under  trademark  "Bonnie  Rye,"  defendant's  manufacture 
and  sale  of  whisky  branded  "Bonnie-Co.  Rye"  was  infringement,  and 
relief  of  injunction  was  not  barred  by  laches;  Reading  Stove  Works 
etc.  y.  S.  M.  Howes  Co.,  201  Mass.  440,  21  K  R.  A.  (K.  8.)  979,  87 
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N.  E.  752,  granting  injunction  and  accounting  of  profits,  in  suit  to  re- 
strain manufacturer  of  repair  parts  of  stove  from  using  stove  manu- 
facturer's trade  name  of  "Sunshine";  Cohen  v.  Nagle,  190  Mass.  11,  2 
L.  R.  A.  (N.  S.)  964,  76  N.  E.  279,  protecting  use  of  "Keystone"  as 
trade  name  for  cigars;  Sheffield-King  Milling  Co.  v.  Sheffield  Mill  etc. 
Co.,  106  Minn.  321,  127  Am.  St.  B^.  574,  117  N.  W.  449,  restraining 
use  of  word  "Sheffield"  as  part  of  corporate  name  or  as  trademark  for 
flour,  but  denying  accounting  for  profits,  because  of  complainant's 
laches;  Gaines  v.  Whyte  Grocery  Co.,  107  Mo.  App.  516,  525,  528,  81 
S.  W.  650,  653,  654,  protecting  name  "Old  Crow"  as  trademark  for 
whisky ;  Bume  v.  Partridge,  61  N.  J.  Eq.  437,  48  Atl.  771,  holding  where 
fifteen  years  after  obtaining  judgment  creditor  files  bill  to  set  aside 
conveyance  made  pending  suit  in  which  judgment  was  obtained,  delay  is 
no  bar  to  right  to  set  aside  conveyance ;  Juan  P.  Portuondo  Cigar  Mfg. 
Co.  V.  Vicente  etc.  Cigar  Mfg.  Co.,  222  Pa.  119,  70  Atl.  969,  holding 
that  fact  that  plaintiff  had  been  guilty  of  laches  in  allowing  his  brother 
to  infringe  his  trademark  fo^  cigars  did  not  authorize  assignee  of  his 
brother  to  infringe;  Supreme  Lodge  etc.  v.  Grand  Lodge,  2  Tenn.  Civ. 
441,  Knights  of  Pythias  organized  for  whites  may  enjoin  organization 
of  negroes  )rom  using  its  name,  ritual,  regalia  and  emblems,  and  laches 
will  not  defeat  right;  Gilmore  v.  Anderson,  38  Fed.  848,  right  to  enjoin 
infringement  of  copyright  held  not  impaired  by  delay;  Imperial  etc. 
Mfg.  Co.  V.  Stein,  69  Fed.  618,  holding  assignee  of  patent  not  estopped 
to  claim  infringement  by  two  years'  delay  of  patentee ;  Taylor  v.  Sawyer 
Spindle  Co.,  75  Fed.  304,  22  C.  C.  A.  203,  holding  patentees  not  estopped 
by  delay  of  over  five  years  in  prosecuting  for  infringement;  Tracy  v. 
Banker,  170  Mass.  271,  39  L.  E.  A.  510,  49  N.  E.  309,  where  laches 
was  held  no  defense;  Galway  v.  Metropolitan  etc.  Ry.,  128  N.  Y.  156, 
13  L.  R.  A.  795,  28  N.  E.  485,  holding  laches  no  defense  to  action  to 
restrain  use  of  street  by  elevated  railroad ;  Rigney  v.  Tacoma  Light  etc. 
Co.,  9  Wash.  590,  26  L.  R.  A.  430,  38  Pac.  152,  holding  right  to  use 
water  flowing  over  land  not  waived  by  delay;  Lawrence  Mfg.  Co.  v. 
Tennessee  Mfg.  Co.,  138  U.  S.  549,  34  L.  Ed.  1004,  11  Sup.  Ct.  401,  with- 
out applying  rule. 

Distinguished  in  Valvoline  Oil  Co.  v.  Havoline  Oil  Co.,  211  Fed.  194, 
195,  denying  injunction  and  accounting  for  alleged  infringement  of 
trademark,  where  there  was  delay  of  several  years  in  bringing  suit; 
Pflugh  V.  Eagle  White  Lead  Co.,  185  Fed.  772,  773,  107  C.  C.  A.  659, 
trademarks  for  pictorial  eagle  and  word  "Eagle"  for  pure  white  lead 
are  not  infringed  by  use  of  words  "Gold  Eagle"  for  combination  of  white 
lead,  where  use  has  been  acquiesced  in  for  several  years;  Thomas  J. 
Carroll  &  Son  Co.  v,  Mcllvaine  &  Baldwin,  183  Fed.  24,  25,  105  C.  C.  A. 
314,  where  complainant  and  predecessors  in  Baltimore  and  defendant  and 
predecessors  in  New  York,  each  for  more  than  thirty  years,  produced 
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and  sold  rye  whisky  under  name  of  ''Baltimore  Club/'  complainant's 
laches  barred  right  to  injunction  in  territory  where  it  had  established 
business;  Worcester  Brewing  Corp.  v.  Rueter  &  Co.,  157  Fed.  219,  84 
C.  C.  A.  666,  restraining  unfair  competition  in  use  of  words  "Sterling 
Ale,"  but  denying  accounting  of  profits  because  of  laches ;  Phoenix  Paint 
etc.  Co.  V.  John  T.  Lewis  &  Bros.,  32  App.  D.  C.  290,  afi&rming  decision 
of  Commissioner  of  Patents  refusing  to  register  word  'Thoenix"  as 
trademark  for  ready-mixed  paints,  where  another  applicant  had  made 
prior  use  of  word  for  paint  colors,  and  holding  that  doctrine  of  laches 
did  not  apply  in  trademark  interference  case;  Old  Times  Distillery  Co. 
V.  Casey,  104  Ky.  620,  84  Am.  St.  Rep.  480,  42  K  R.  A.  468,  47  S.  W. 
611,  holding  where  plaintiff  and  defendant  both  have  used  same  trade- 
mark for  ten  years,  and  defendant  with  expense  and  labor  has  built  up 
trade  for  its  goods  with  plaintiff's  knowledge,  latter  will  be  denied  in- 
junction to  protect  alleged  ownership,  without  regard  to  rightful  owner- 
ship ;  Nelson  v.  J.  H.  Winchell  &  Co.,  203  Mass.  89,  23  L.  B.  A.  (N.  S.) 
1150,  89  N.  E.  186,  delay  of  two  years  in  suing  for  infringement  of 
trademark  is  not  such  laches  as  to  preclude  accounting  for  profits,  where 
delay  was  caused  in  part  by  negotiations  between  counsel  for  parties,* 
and  in  part  to  effort  to  collect  other  money  due  from  wrongdoer,  and 
owner  warned  wrongdoer  that  he  would  be  held  responsible;  Edison  etc. 
Light  Co.  V.  Equitable  Assur.  Soc,  55  Fed.  480,  where  patentee  acquiesced 
in  use  of  patent  for  eleven  years,  defense  of  laches  allowed;  Prince's 
Metallic  Paint  Co.  v.  Prince  Mfg.  Co.,  57  Fed.  944,  6  C.  C.  A.  647, 
holding  eight  years'  unreasonable  delay  on  part  of  owner  having  knowl- 
edge of  infringement;  Richardson  v.  Osborne  &  Co.,  82  Fed.  97,  sus- 
taining defense  of  laches  where  patent  was  infringed  openly  for  over 
fourteen  years;  Saxlehner  v.  Eisner  &  Mendelson  Co.,  91  Fed.  538, 
33  C.  C.  A.  291,  right  to  trademark  held  defeated  by  nine  years'  delay; 
Rogers  v.  Van  Nortwick,  87  Wis.  430,  68  N.  W.  763,  three  years'  delay 
held  fatal  to  action  for  recovery  of  corporate  stock  on  ground  of  fraud. 

Loss  of  right  to  relief  against  infringement  of  trademark  or  trade 
name  by  acquiescence,  laches  or  delay.  Note,  18  Ann.  Oaa.  460, 
461. 

Power  of  court  to  decree  accounting  for  damages  in  action  to  enjoin 
unfair  competition  or  infringement  of  trademark.  Note,  20  Ann. 
Gas.  60. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  R.  0.  856. 

128  U.  S.  525,  32  L.  Ed.  529,  9  Sup.  Ct  146,  BYBEB  ▼.  HOLT. 

Federal  court  lias  no  Jurisdiction  of  suit  for  infringement  of  trade- 
mark, between  citizens  of  same  State,  unless  goods  alleged  to  be  for  foreign 
shipment. 
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Approved  in  Warner  v.  Searle  &  Heareth  Co.,  191  U.  S.  206,  48  L.  Ed. 
148,  24  Sup.  Ct.  79,  upholding  Circuit  Court's  jurisdiction  over  suit 
for  infringement  of  trademark  alleged  imitation  in  foreign  commerce; 
Lotus  Bergdoll  BriBwing  Co.  v.  BergdoU  Brewing  Co.,  218  Fed.  132,  hold- 
ing in  suit  for  i^ifringement  of  trademark,  complainant  did  not  suffi- 
ciently aver  interstate  uge  to  confer  jurisdiction  on  Federal  court ;  Elec- 
tric Boat  Co.  V.  Lake  Torpedo  Boat  Co.,  215  Fed.  383,  in  suit  between 
citizens  of  same  State  for  infringement  of  patent,  defendant  could 
not  set  up  as  counterclaim,  damages  for  unfair  competition  and  alleged 
malicious  prosecution,  consisting  of  matters  independent  of  transaction 
in  suit;  Diederich  v.  W.  Schneider  Wholesale  Wine  etc.  Co.,  195  Fed. 
38,  115  C.  C.  A.  37,  Federal  court  has  no  jurisdiction  of  suit  to  enjoin 
infringement  of  trademark,  where  parties  are  citizens,  of  same  State ; 
A.  B.  Andrews  Co.  v.  Puncture  Proof  Footwear  Co.,  168  Fed.  764,  deny- 
ing Federal  jurisdiction  to  enjoin  unfair  competition  in  use  of  trade 
name,  for  lack  of  diversity  of  citizenship;  Sarrazin  v.  Irby  Cigar  etc. 
Co.,  93  Fed.  627,  46  L.  B.  A.  541,  35  C.  C.  A.  496,  holding  suit  over  trade- 
mark not  within  Federal  cognizance;  Kohler  Mfg.  Co.  v.  Beeshore,  59 
Fed.  575,  8  C.  C.  A.  215,  arguendo;  dissenting  opinion  in  Dueber  Watch 
Case  Mfg.  Co.  v.  Howard  Watch  etc.  Co.,  66  Fed.  649,  14  C.  C.  A.  14, 
majority  holding  complaint  failed  to  show  monopoly  of  interstate  com- 
merce; dissenting  opinion  in  Coca-Cola  Co.  v.  Horstman,  212  Fed.  413, 

129  C.  C.  A.  112,  majority  affirmii^  decree  dismissing  bill  for  infringe- 
ment of  trademark. 

Distinguished  in  Hennessy  v.  Braunschweiger,  89  Fed.  667,  parties 
residents  of  different  States. 

Jurisdiction  of  suit  for  infringement  of  trademark.    Note,  15  Aim. 

Gas.  221. 
Infringement  of  trademark.    Note,  25  E.  R.  0.  219. 

11$8  U.  S.  626-^44,  32  L.  Ed.  619,  9  Sap.  Ot  159,  QEBMAN  SAV.  BANK  ▼. 
FKAKKUN  CO. 

County  aid  bonds,  lasued  after  comvlotlon  of  road,  and  after  breach  of 
condition  specifying  time  for  completion,  are  void. 

Approved  in  West  Virginia  etc.  R.  R.  Co.  v.  Harrison  County  Court, 
47  W.  Va.  286,  34  S.  E.  791,  reaffirming  rule ;  Franklin  Co.  v.  German 
Sav.  Bank,  142  U.  S.  98,  35  L.  Ed.  950,  12  Sup.  Ct.  149,  collateral  suit 
between  same  parties;  Citizens*  Sav.  Assn.  v.  Perry  County,  156  U.  S. 
703,  39  L.  Ed.  590,  15  Sup.  Ct.  551,  county  bonds  invalid  because  rail- 
road did  not  locate  works  as  prescribed;  Mercer  County  v.  Provident 
Life  &  Trust  Co.,  72  Fed.  630,  19  C.  C.  A.  44,  validity  of  bonds  depend- 
ing on  construction  of  road.  Cited  historically  in  Skinner  v.  Franklin 
Co.,  56  Fed.  784,  6  C.  C.  A.  118,  Wesson  v.  Saline  Co.,  73  Fed.  920, 
20  C.  C.  A.  227,  and  Graves  v.  Saline  Co.,  73  Fed.  922,  20  C.  C.  A.  118. 
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Distinguished  in  Graves  v.  Saline  County,  161  U.  S.  372,  373,  40 
L.  Ed.  737,  16  Sup.  Ct.  531,  holding  condition  attached  to  original  sub- 
scription waived,  and  new  issue  binding. 

Conditions  upon  which  aid  is  voted  become  part  of  aathoilty  for  sub- 
acription. 

Approved  in  Edwards  v.  Bates  County,  117  Fed.  535,  holding  where 
statute  authorizing  townships  to  subscribe  for  stock  of  railroads  re- 
quires proposition  voted  on  to  state  terms  and  conditions  on  which 
proposition  voted  on  shall  be  made,  condition  requiring  company  to 
construct  its  road  through  township  and  to  erect  station  in  certain 
town  before  receiving  aid  bonds  must  have  been  complied  with  to  render 
bonds  valid. 

Distinguished  in  Wetzell  v.  City  of  Paducah,  117  Fed.  654,  holding 
where  city  officers  are  given  such  powers  by  charter  that  authority 
must  be  inferred  therefrom  to  determine  whether  necessary  conditions 
precedent  exist  to  authorize  issuance  of  bonds,  recitals  by  such  officers 
in  bonds  that  conditions  have  been  performed  bind  city  in  favor  of 
bona  fide  purchaser. 

Pnrdiaser  of  coonty  aid  bonds  is  cbarged  witb  notice  of  condition  as 
to  completion. 

Approved  in  Mercer  County  v.  Provident  Life  &  Trust  Co.,  72  Fed. 
631,  632,  19  C.  C.  A.  44,  charging  purchaser  with  notice  that  validity 
of  bonds  depended  on  construction  of  road;  Manhattan  Co.  v.  Ironwood, 
74  Fed.  539,  20  C.  C.  A.  642,  bonds  held  invalid  on  account  of  unauthor- 
ized election. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Bep.  838. 

Supreme  CMmrt,  eonstmlng  connty  bonds,  is  bofond  by  State  Conrt's 
decisions  on  prior  bond  issoes. 

Approved  in  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S.  493, 
45  L.  Ed.  291,  21  Sup.  Ct.  182,  upholding  Ohio  act  April  27,  1893,  rela- 
tive to  widening  of  Williams  Avenue  in  Columbia  Township;  Post  v. 
Pulaski  Co.,  47  Fed.  285,  following  State  decision  holding  notice  of 
election  imperative ;  German  Ins.  Co.  v.  Manning,  78  Fed.  909,  following 
Iowa  decision  validating  negotiable  municipal  bonds. 

Distinguished  in  Oakland  Pav.  Co.  v.  Barstow,  79  Cal.  47,  21  Pac.  544, 
and  Ede  v.  Coggswell,  79  Cal.  282,  21  Pac.  768,  as  to  effect  of  new  Con- 
stitution on  contract. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
.    Note,  40  L.  B.  A.  (N.  S.)  408,  411. 

Change  of  decision  of  State  court  as  impairment  of  contract.    Note, 
16  L.  B.  A.  646. 


V 
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Oonnty  is  not  estopped  to  question  perf  onnance  of  conditions  not  re- 
cited in  certificate  of  registration  of  bonds. 

Approved  in  Cairo  v.  Zane,  149  U.  S.  141,  87  L.  Ed.  680,  13  Sup.  Ct. 
810,  but  holding  certificate  of  registry  significant  evidence  of  validity 
of  bonds;  Citizens'  Sav.  Assn.  v.  Perry  Co.,  156  U.  S.  704,  39  L.  Ed. 
591,  15  Sup.  Ct.  551,  where  condition  of  locating  works  at  certain  place 
was  not  performed ;  BoUes  v.  Perry  Co.,  92  Fed.  479,  34  C.  C.  A.  478, 
holding  compliance  with  act  not  to  be  inferred  from  registration;  Flagg 
V.  School  Dist.,  4  N.  D.  45,  25  L.  R.  A.  370,  58  N.  W.  504,  where  cer- 
tificate of  county  clerk  was  held  to  create  no  estoppel. 

Distinguished  in  City  of  Huron  v.  Second  etc.  Sav,  Bank,  86  Fed. 
276,  30  C.  C.  A.  38,  county  estoppel  where  bonds  recited  issue  for  pur- 
pose of  funding  bonds. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  978,  981. 

Miscellaneous.  Cited  in  In  re  Niagara  Contracting  Co.,  127  Fed.  784, 
holding  objection  to  jurisdiction  of  court  to  adjudge  corporation  bank- 
rupt may  be  taken  after  adjudication  by  application  to  set  it  aside  where 
want  of  jurisdiction  did  not  appear  from  pleadings. 

128  U.  8.  544-^7,  32  L.  Ed.  608,  9  Sup.  Ot  150,  OHATEAUGAY  QBE  ft- 

TRON  CO.,  PETITIONER. 

Judge's  inability  to  attend  to  duties  cannot  inrejudlee  party  failing  to 
have  bill  of  exceptions  settled. 

Approved  in  Guardian  Assur,  Co.  v.  Quintana,  227  U.  S.  105,  57  L.  Ed. 
440,  33  Sup.  Ct.  236,  where  trial  judge  died  and  neither  party  moved 
for  settlement  of  bill  by  his  successor,  and  there  was  some  room  for 
doubt  as  to  whether  Rev.  Stats.,  §  953,  applied,  motion  to  dismiss 
was  denied,  but  without  prejudice  to  renew  if  settlement  not  sought 
within  reasonable  time;  Western  Dredging  etc.  Co.  v.  Heldmaier,  116 
Fed.  182,  183,  185,  53  C.  C.  A.  625,  holding  where  cause  tried  by  judge 
of  another  district,  especially  assigned,  and  on  expiration  of  time  allowed 
after  term  for  settling  bill  of  exceptions  trial  judge  was  absent  and 
judge  of  district  signed  bill,  and  it  was  afterward  suppressed  by  Circuit 
Court  of  Appeals,  trial  judge-  could  at  subsequent  term  sign  it  nune 
pro  tunc ;  Duncan  v.  Landis,  106  Fed.  844^  45  C.  C.  A.  666,  holding  where 
issue  is  tried  by  jury  under  Bankruptcy  Act  of  1898,  §  19a,  no  statutory 
provision  necessary  to  entitle  party  to  have  rulings  made  part  of  record 
by  bill  of  exceptions;  Merchants'  Ins.  Co.  v.  Buckner,  98  Fed.  224,  39 
C.  C.  A.  19,  holding  where  motion  for  new  trial  is  duly  filed  but  not 
acted  on  at  trial  term,  but  court  stays  execution,  bill  of  exceptions  may 
be  settled  and  filed  at  succeeding  term  at  which  motion  is  disposed,  of ; 
Johnson  v.  Gebhauer,  159  Ind.  276,  64  N.  E.  867,  holding  void  Acts  1901, 
p.  511,  providing  that  where  attempt  made  to  make  evidence  part  of 
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record  on  'appeal  by  filing  1^11  of  exceptions  in  accordance  with  Acts 
1899,  p.  384  (subsequently  held  void),  court  might  extend  time  for  filing 
bill  which  should  become  part  of  record  as  though  filed  in  time;  Mich- 
igan Ins.  Bank  v.  Eldred,  143  U.  S.  298,  86  L.  Ed.  163,  12  Sup.  Ct.  452, 
refusing  amendment  of  bill  after  term  expired  and  without  special  order ; 
Southern  Pac.  Co.  v.  Johnson,  69  Fed.  562,  16  C.  C.  A.  317,  allowing 
bill  of  exceptions  after  time  prescribed  by  rule;  Tellow  Poplar  Lumber 
Co.  V.  Chapman,  74  Fed.  451,  20  C.  C.  A.  503,  when  time  for  settling 
and  filing  bill  of  exceptions  was  held  properly  continued;  Pacific  Bank 
V.  Hannah,  90  Fed.  76,  32  C.  C.  A.  522,  holdihg  filing  of  bill  within 
judgment  term  sufficient ;  Hume  v.  Bowie,  148  U.  S.  253,  37  L.  Ed.  440, 
13  Sup.  Ct.  584,  and  United  States  v.  Claasen,  46  Fed.  69,  both  arguendo. 
Distinguished  in  Missouri  etc.  Ry.  Co,  v.  Russell,  60  Fed.  502,  9 
C.  C.  A.  108,  holding  judge  had  no  power  in  vacation  to  extend  time  for 
filing  bilL 

State  rules  of  practice  do  not  apply  to  Federal  court  proceedings  for 
purpose  of  review. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  503,  60 
L.  Ed.  1133,  36  Sup.  Ct.  683,  quaere,  whether  under  Conformity  Act, 
Federal  court  is  required  to  adhere  to  State  practice  governing  effect  of 
general  verdict  and  special  findings;  United  States  v.  United  States 
Fidelity  etc.  Co.,  236  U.  S.  529,  69  L.  Ed.  704,  35  Sup.  Ct.  298,  findings 
of  fact  have  same  effect  as  verdict,  and  Supreme  Court  does  not  revise 
them,  but  merely  determines  whether  they  support  judgment;  Chicago 
Great  Western  R.  Co.  v.  Le  Valley,  233  Fed.  386,  in  Federal  courts,  bill 
of  exceptions  is  indispensable  to  review  rulings  on  motions  to  strike  out 
pleadings ;  United  States  v.  Oppenheim,  228  Fed.  228,  Federal  court  may 
give  additional  instructions  to  jury  unable  to  determine  certain  ques- 
tions of  fact  and  may  call  attention  to  part  of  evidence  bearing  on  such 
facts ;  McBride  v.  Neal,  214  Fed.  969, 131  C.  C.  A.  262,  conformity  stat- 
ute applies  only  to  practice  on  law  side  of  Federal  court  and  has  no 
reference  to  prosecution  of  common  law  writ  of  error  prevailing  in  Fed- 
eral appellate  procedure;  Silvas  v.  Arizona  Copper  Co.,  213  Fed.  506, 
act  of  Congress  providing  for  waiver  of  security  for  costs  is  exclusively 
applicable  in  Federal  court,  and  Arizona  statute  providing  that  no  guard- 
ian appointed  under  State  laws  should  be  required  to  give  security  does 
not  apply;  Rupert  v.  United  States,  181  Fed.  89,  104  C.  C.  A.  255,  on 
appeal  from  conviction  for  violation  of  game  laws.  Federal  court  can 
only  consider  indictment  where  there  is  no  bill  of  exceptions,  regardless 
of  State  practice;  Boatmen's  Bank  v.  Trower  Bros.  Co.,  181  Fed.  807, 
104  C.  C.  A.  314,  although  State  statute  required  exceptions  to  report 
of  referee  in  action  at  law  to  be  filed  within  four  days  in  term  after  filing 
of  report.  Federal  court  may  extend  time  for  filing  exceptions,  where 
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defeated  party  received  no  notice  of  filing  report  within  four  days; 
Knight  V.  Illinois  Cent.  R.  Co.,  180  Fed.  372, 103  C.  C.  A.  514,  Conform- 
ity Act  does  not  bind  personal  conduct  and  administration  of  judge,  and 
State  law  forbidding  judges  in  instructing  jury  to  express  opinion  on 
facts  does  not  bind  Federal  courts;  Duke  v.  St.  Louis  &  S.  F.  R.  Co., 
172  Fed.  686,  on  motion  for  new  trial,  Federal  courts  act  independently 
of  State  statute,  and  will  not  grant  new  trial  except  for  prejudicial 
error,  where  verdict  is  for  right  party ;  Ghost  v.  United  States,  168  Fed. 
843,  94  C.  C.  A.  253,  ruling  on  motion  to  strike  out  portions  of  answer 
cannot  be  considered  as  part  of  record  upon  writ  of  error  to  Federal 
court,  where  no  ^ception  was  taken;  Detroit  United  Ry.  v.  Nichols,  165 
Fed.  295,  91  C.  C.  A.  257,  in  Federal  courts  everything  after  judgment 
looking  to  review  by  appellate  court  is  regulated  by  acts  of  Congress, 
common-law  practice  and  decision  of  Federal  couiis,  and  is  not  within 
scope  of  Conformity  Act;  Murhard  Estate  Co.  v.  Portland  etc.  Ry.  Co., 
163  Fed.  197,  90  C.  C.  A.  64,  in  Federal  courts  motion  tor  new  trial  is 
addressed  to  discretion  of  court  and  is  not  reviewable;  Francisco  v. 
Chicago  &  A.  R.  Co.,  149  Fed.  359,  9  Ann.  Oas.  628,  79  C.  C.  A.  292,  writ 
of  error  does  not  lie  where  at  close  of  trial  defendant  moved  for  in- 
structed verdict  and  on  granting  motion,  but  before  instruction,  plain- 
tiff took  involuntary  nonsuit;  Williamson  v.  Liverpool  etc.  Ins.  Co.,  141 
Fed.  58,  5  Ann.  Cbs.  402,  72  C.  C.  A.  542,  Missouri  practice  that  filing 
amended  petition  on  erroneous  order  striking  out  parts  of  original  waives 
error  not  binding  on  Federal  court;  Liverpool  etc.  Ins.  Co.  v.  N.  &  M. 
Friedman  Co.,  133  Fed.  716,  66  C.  C.  A.  543,  State  practice  that  separa- 
tion of  jury  after  submission  of  cause  vitiates  verdict  not  controlling  in 
Federal  court;  Koewing  v.  Wilder,  126  Fed.  474,  61  C.  C.  A.  312,  holding 
where,  during  term  at  which  judgment  was  entered,  court  entered  order 
directing  verdict  for  defendant  and  allowing  such  time  as  counsel  should* 
want  to  prepare  bill  of  exceptions,  such  order  was  valid  and  extended 
time  for  preparing  bill  to  date  beyond  term;  Adams  v.  Shirk,  121  Fed. 
824,  58  C.  C.  A.  159,  holding  bill  of  exceptions  cannot  be  amended  at 
term  subsequent  to  that  at  which  it  was  filed  in  order  to  correct  omis- 
sion due  to. party's  own  neglect  or  oversight;  Menge  v.  Warriner,  120 
Fed.  817,  57  C.  C.  A.  432,  holding  question  of  finality  of  judgment  for 
purposes  of  review  in  Federal  courts  not  affected  by  State  procedure; 
Western  Union  Tel.  Co.  v.  Burgess,  108  Fed.  33,  47  C.  C.  A.  168,  holding 
State  statute,  requiring  jury  on  its  retirement  to  take  with  them  written 
instructions,  is  not  controlling  in  Circuit  Court  sitting  in  State ;  City  of 
Manning  v.  German  Ins.  Co.,  107  Fed.  57,  46  C.  C.  A.  144,  holding,  after 
term.  Federal  court  cannot  vacate  judgment  and  grant  new  trial  irre- 
spective of  State  statute;  TuUis  v.  Lake  Erie  &  W.  R.  R.  Co.,  105  Fed. 
557,  44  C.  C.  A.  597,  holding  where  motion  for  new  trial  was  filed  and 
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disposed  of  in  accordance  with  rule  of  court,  It  is  immaterial  that  re- 
quirements of  State  practice  were  not  observed ;  James  P.  Witherow  Co. 
V.  De  Bardeleben  Coal  etc.  Co.,  99  Fed.  674,  40  C.  C.  A.  65,  holding  State 
statute  providing  for  appeals  from  rulings  on  motion  for  new  trial  does 
not  affect  Federal  rule  that  such  ruling  is  discretionary  and  not  review- 
able ;  dissenting  opinion  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S. 
421,  Ann.  Oas.  1914D,  1029,  57  L.  Ed.  903,  33  Sup.  Ct.  523,  majority 
holding  that  although  under  State  practice  judgment  may  be  entered  on 
evidence  non  obstante  veredicto.  Federal  court  must  order  new  trial 
where  evidence  does  not  sustain  verdict ;  dissenting  opinion  in  Pollack  v. 
Meyer  Bros.  Drug  Co.,  233  Fed.  872,  majority  holding  that  filing  of  an- 
swer by  bankrupt  was  waiver  of  error  in  prior  order  overruling  de- 
murrer; dissenting  opinion  in  Connecticut  Fire  Ins.  Co.  v.  Manning,  177 
Fed.  896, 101  C.  C.  A.  107,  majority  holding  that  under  Conformity  Act, 
plaintiffs  in  action  on  fire  policy  in  Federal  court,  after  reversal  and 
remand  for  new  trial,  were  entitled,  as  of  right,  to  take  nonsuit ;  Andes 
V.  Slauson,  130  U.  S.  438,  82  L.  Ed.  991,  9  Sup.  Ct.  574,  refusing  to  re- 
view case  tried  by  consent  before  judge  at  chambers ;  Missouri  Pac.  Ry. 
Co.  V.  Chicago  etc.  R.  R.  Co.,  132  U.  S.  192,  33  L.  Ed.  309,  10  Sup.  Ct. 
65,  holding  overruling  of  motion  for  new  trial  not  subject  of  exception ; 
Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  40,  85  L.  Ed. 
61,  11  Sup.  Ct.  481,  but  holding  State  rule  as  to  nonsuit  within  the 
''practice";  Union  Pac.  Ry.  Co.  v.  Botsford,  141  U.  S.  257,  35  L.  Ed. 
739, 11  Sup.  Ct.  1003,  holding  Federal  court  could  not  order  examination 
of  plaintiff  out  of  court;  Luxton  v.  North  River  Bridge  Co.,  147  U.  S. 
338,  87  L.  Ed.  195,  13  Sup.  Ct.  357,  holding  action  of  Circuit  Court  in 
appointing  commissioners  under  State  statute  not  reviewable  by  Supreme 
Court ;  Lees  v.  United  States,  150  U.  S.  482,  87  L.  Ed.  1152,  14  Sup.  Ct. 
165,  holding  every  exception  could  be  put  in  one  bill ;  Lincoln  v.  Power, 
151  U.  S.  443,  88  L.  Ed.  227,  14  Sup.  Ct.  390,  holding  Federal  court  not 
controlled  in  manner  of  charging  juries  by  State  rules;  St.  Clair  v. 
United  States,  154  U.  S.  153,  88  L.  Ed.  948,  14  Sup.  Ct.  1010,  holding 
California  statute  providing  for  review  of  criminal  cases  not  applicable ; 
Hudson  V.  Parker,  156  U.  S.  281,  89  L.  Ed.  425, 15  Sup.  Ct.  452,  as  to  right 
of  justice  of  Supreme  Court  to  allow  writ  of  error;  Shepard  v.  Adams, 
168  U.  S.  626,  42  L.  Ed.  605,  18  Sup.  Ct.  216,  holding  rule  of  Federal 
court  respecting  service  of  process  discretionary;  Preble  v.  Bates,  40 
Fed.  746,  holding  unnecessary  to  file  and  indorse  bill  of  exceptions  in 
conformity  to  Stato  practice;  United  States  v.  Wallace,  46  Fed.  570, 
holding  Federal  court  could  not  vacate  judgment  after  term  in  which  it 
was  rendered;  Richmond  etc.  R.  R.  Co.  v.  McGee,  50  Fed.  907,  2  C.  C.  A. 
81,  Circuit  Court  of  Appeals  holding  no  bill  of  exceptions  presented  in 
time;  New  York  etc.  R.  R.  Co.  v.  Hyde,  56  Fed.  189, 190, 191,  5  C.  C.  A. 
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461,  as  to  time  for  allowing  bill  of  exoeptions  in  First  Circuit ;  Kentucky 
Ins.  Co.  V.  Hamilton,  63  Fed.  98,  11  C.  C.  A.  42,  review  of  case  where 
jury  had  been  waived;  Lowry  v.  Mt.  Adams  etc.  Ry.  Co.,  68  Fed.  829, 
holding  procedure  on  motion  for  new  trial  in  Ohio  code  did  not  apply; 
Elder  v.  McClaskey,  70  Fed.  556,  17  C.  C.  A.  251,  question  of  finality  of 
decree  to  be  determined  by  Federal  statutes;  Shipman  v.  Ohio  Coal 
Exchange,  70  Fed.  654, 17  C.  C.  A.  313,  review  of  action  at  law,  referred 
to  master,  is  governed  by  Federal  practice ;  Duncan  v.  Atchison  etc.  R.  R. 
Co.,  72  Fed.  810, 19  C.  C.  A.  202,  holding  right  of  review  limited  to  ques- 

•  

tions  of  law  appearing  on  record;  Prichard  v.  Budd,  76  Fed.  717,  22 

C.  C.  A*  504,  holding  unnecessary,  in  bill  of  exceptions,  to  certify  all 
the  evidence  as  required  by  State  code;  Consumers'  Cotton-Oil  Co.  v. 
Ashbum,  81  Fed.  334,  26  C.  C.  A.  436,  review  of  exceptions  to  charge 
to  jury ;  Daube  v.  Philadelphia  etc.  Iron  Co.,  77  Fed.  715,  23  C.  C.  A.  420, 
arguendo. 

Manner  and  time  for  taking  proceedingiB  in  Federal  court  Is  regulated 
by  Congress,  not  by  local  practice. 

Approved  in  Wyss-Thalman  v.  Maryland  Casualty  Co.,  193  Fed.  54, 
113  C.  C.  A.  383,  Federal  court  cannot  settle  bill  of  exceptions  after  ex- 
piration of  term  at  which  judgment  was  entered. 

Plaintiff  retaining  defendant's  Ull  for  twenty  days  before  proposing 
amendments,  and  accepting  notice  of  settlement,  cannot  object  tbat  settle- 
ment was  late. 

Distinguished  in  Old  Nick  Williams  Co.  v.  United  States,  152  Fed.  929, 
82  C.  C.  A.  73,  Rev.  Stats.,  §  997,  providing  that  assignment  of  errors 
shall  be  returned  with  writ  of  error  does  not  necessitate  settlement  of 
bill  of  exceptions  prior  to  filing  writ  of  error. 

Bules  of  Circuit  Court  for  Soutbern  District  of  New  York  relating  to 
settlement,  construed. 

Approved  in  Talbot  v.  Press  Pub.  Co.,  80  Fed.  568,  granting  enlarge- 
ment of  time  in  Southern  District  of  New  York,  though  term  had 
expired. 

Mandanras  will  issue  from  Supreme  Court  to  compel  settlement  of  bUl 
of  exceptions. 

Approved  in  Dalton  v.  Gunnison,  165  Fed.  875,  91  C.  C.  A.  457,  grant- 
ing mandamus  to  compel  judge  to  sign  bill  of  exceptions,  not  presented 
within  time  fixed  for  filing,  where  -delay  was  caused  by  inability  of  court 
stenographer  to  make  transcript  of  his  notes;  Kelly  v.  Moore,  22  App. 

D.  C.  8,  denying  certiorari  to  correct  bill  of  exceptions  filed  in  appellate 
court ;  Parker,  Petitioner,  131  U.  S.  226,  33  L.  Ed.  124,  9  Sup.  Ct.  710, 
allowing  mandamus  to  reinstate  an  appeal ;  In  re  Streep,  156  U.  S.  208, 


507  ,  NOTES  ON  U.  S.  REPORTS.        128  U.  S.  557-^83 

39  L.  Ed.  399y  15  Sup.  Gt.  358,  but  den3dng  mandamus  to  compel  resettle- 
ment of  bill;  Hudson  v.  Parker,  156  U.  S.  289,  39  L.  Ed.  428,  15  Sup.  Ct. 
454,  mandamus  to  compel  lower  court  to  admit  prisoner  to  bail ;  State  v. 
Kellogg,  95  Wis.  679,  70  N.  W.  302,  allowing  mandamus  to  compel  board 
to  revoke  liquor  license. 

Distinguished  in  Brown  v.  Bradley,  6  App.  D.  C.  223,  denying  man- 
damus to  require  trial  judge  to  settle  and  sign  bill  of  exceptions  after 
term. 

128  U.  S  657-559,  32  L.  Sd.  581,  9  Sup.  Ot.  172|  PUBDY  ▼.  LANSINa. 

Not  cited. 

128  U.  S.  560^678,  82  L.  Ed.  518,  9  Sap.  Ot.  154,  GLASGOW  v.  BASES. 

Act  of  1812,  conflrmlng  title  to  lands  in  St.  Louis,  was  grant  in 
praesenti. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  629,  72  Pac.  31,  applying 
rule  to  Mexican  grant;  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunning- 
ham, 44  Fed.  830,  holding  lands  granted  to  State  for  railroad,. and  not 
forfeited,  could  not  again  pass  to  State  for  canal  purposes;  Cummings 
V.  Powell,  97  Mo.  531,  10  S.  W.  821,  holding  New  Madrid  certificate 
invalid  as  to  unclaimed  common  field  lots. 

Distinguished  in  Crystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  82  Fed. 
119,  defying  jurisdiction  of  suit  involving  titles  originally  derived  from 
Mexican  grants. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  532. 

128  U.  S.  578-583,  32  L.  Ed.  544,  9  Sup.  Ot.  192,  WALSTON  v.  KEVIN. 

Only  80  mucli  of  record  need  be  printed  as  will  enable  court  to  act 
without  reference  to  transcript. 

Approved  in  Carey  v.  Houston  etc.  Ry.  Co.,  150  U.  S.  179,  37  L.  Ed. 
1043,  14  Sup.  Ct.  65,  motion  to  dismiss  appeal. 

Statute  giving  Uen  on  adjoining  propeirty^  for  street  assessment  is  con- 
stitutional. 

Approved  in  Brown  v.  Drain,  187  U.  S.  635,  47  L.  EdI  848,  23  Sup.  Ct. 
842,  reaffirming  rule ;  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S. 
430,  60  L.  Ed.  1079,  36  Sup.  Ct.  647,  owners  of  property  assessed  in  sup- 
plemental curative  proceedings  for  benefits  from  widening  of  street  are 
not  entitled  to  redetermination  of  assessments  upon  property  of  other 
owners  in  original  proceedings;  Honck  v.  Little  River  Drainage  Dist., 
239  U.  S.  266,  60  L.  Ed.  274,  36  Sup.  Ct.  61,  upholding  statute  levying 
tas  for  preliminary  expenses  on  property  within  drainage  district;  Louis- 
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ville  etc.  R.  R.  Co.  v.  Barber  Asphalt  Pav.  Co.,  197  U.  S.  432,  434,  49 
L.  Ed.  821,  822,  25  Sup.  Ct.  466,  fact  that  only  use  of  lot  is  for  raU^ay 
right  of  way  does  not  make  void  assessment  for  street  improvements 
made  under  area  rule  prescribed  by  Ky.  Stats.,  §§  2833,  2834;  King  v. 
Portland,  184  U.  S.  70,  46  L.  Ed.  436,  22  Sup.  Ct.  293,  upholding  assess- 
ment for  street  improvements  under  city  charter,  providing  for. assess- 
ment for  full  cost  of  improvement  on  abutting  owners  and  of  propor- 
tionate share  of  cost  of  improving  street  intersections,  cwhere  cost  of 
such  improvements  is  apportioned  according  to  benefits,  and  charter 
gives  hearing  and  notice  upon  question  of  benefits;  French  v.  Barber 
Asphalt  Paving  Co.,  181  U.  S.  341,  45  L.  Ed.  888,  21  Sup.  Ct.  631  (affirm- 
ing 158  Mo.  553,  554,  58  S.  W.  940),  upholding  apportionment  of  entire 
cost  of  street  pavement  upon  abutting  lots  according  to  their  frontage, 
without  any  preliminary  hearing  as  to  benefits ;  American  Sugar  Refining 
Co.  V.  Louisiana,  179  U.  S.  94,  45  L.  Ed.  104,  21  Sup.  Ct.  45,  holding 
sugar  refiner  not  denied  equal  protection  of  laws  by  La.  Const.  1879, 
art.  206,  imposing  license  tax  on  manufacturers  engaged  in  same  busi- 
ness but  exempting  from  tax  those  who  refine  products  of  their  own 
plantation;  Michigan  R.  R.  Tax  Cases,  138  Fed.  238,  upholding  Mich. 
Pub.  Acts  1901,  p.  236,  relating  to  assessment  and  taxation  of  railroad 
property  according  to  average  rate  of  taxation  for  other  property ;  Mexi- 
can Nat.  R.  Co.  V.  Jackson,  118  Fed.  552,  55  C.  C.  A.  315,  upholding  Laws 
Tex.  1897,  Spec.  Sess.,  p.  14,  defining  liability  of  persons  operating  rail- 
roads, defining  who  are  fellow-servants,  and  prohibiting  contracts  be- 
tween employer  and  employee  limiting  employer's  liability  for  death  of 
or  injury  to  servant;  Hawkins  v.  Roberts,  122  Ala.  148,  27  South.  332, 
upholding  act  of  February  18,  1899,  establishing  board  of  revenue  for 
Jefferson  county  and  abolishing  court  of  county  commissioners;  Road 
Imp.  Dist.  No.  1  V.  Glover,  86  Ark.  238,  110  S.  W.  1033,  statute  dele- 
gating power  to  make  public  improvements  and  assess  property  therefor 
is  not  invalidated  by  failure  to  require  notice  to  property  owners;  Had- 
ley  V.  Dague,  130  Cal.  221,  62  Pac.  505,  upholding  Vrooman  Act  of  1899, 
providing  for  apportionment  of  expense  of  street  improvement  accord- 
ing to  frontage;  State  v.  Moore,  2  Penne.  (Del.)  321,  46  Atl.  675,  uphold- 
ing prosecution  by  information  and  trial  by  court  without  jury;  Wash- 
ington Ry.  etc.  Co.  v.  Newman,  41  App.  D.  C.  446,  Congress  has  powei 
to  direct  that  whole  or  part  of  cost  of  public  improvement  in  District 
of  Columbia  shall  be  assessed  against  lands  benefited ;  Allman  v.  District 
of  Columbia,  3  App.  D.  C.  24,  notice  to  owners  is  indispensable  to  valid- 
ity of  assessment  of  special  improvement  tax  against  adjoining  prop- 
erty; Board  of  Commissioners  of  Johnson  County  v.  Johnson,  173  Ind. 
85,  89  N.  E.  594,  upholding  act  of  1903,  authorizing  unincorporated  banks 
to  deduct  for  purposes  of  taxation  amount  of  deposits  from  moneys, 
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credits,  and  other  assets  other  than  real  estate,  while  individuals  may 
only  deduct  indebtedness  from  credits  proper,  and  incorporated  banks 
may  deduct  assessed  valuation  of  real  estate  and  tangible  property,  and 
indebtedness  in  fixing  value  of  shares  assessed  to  individual  owners; 
Voris  V.  Pittsburg  Plate  Glass  Co.,  163  Ind.  608,  70  N.  E.  252,  upholding 
Barrett  street  improvement  law  providing  for  assessments  for  improve- 
ments on  lands  within  one  hundred  and  fifty  feet  of  street  to  be  im- 
proved ;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  351,  352,  33  L.  R.  A. 
(N.  S.)  706,  108  N.  W.  906,  upholding  aot  making  every  corporation 
operating  railway  liable  for  injuries  to  servaht  caused  by  negligence  of 
fellow-servant,  regardless  of  contract  of  release  or  indemnity;  Barfield 
V.  Gleason,  111  Ky.  515,  516,  63  S.  W.  969,  upholding  statute  providing 
for  construction  of  streets  at  cost  of  abutting  owners,  though  con- 
tract for  such  construction  must  be  approved  by  board  of  public 
works  and  not  by  counsel ;  State  v.  Leavitt,  105  Me.  84,  26  L.  R.  A. 
(K.  S.)  799,  72  Atl.  878,  upholding  statute  forbidding  taking  of 
clams  from  shores  of  Scarboro  between  certain  dates  by  persons  other 
than  inhabitants  of  town  or  hotel-kee})ers  within  town,  for  use  of  their 
hotels;  State  v.  Whitehouse,  95  Me.  185,  49  Atl.  871,  upholding  Rev.' 
Stats.,  c.  67,  §  31,  punishing  embezzlement  by  guardian  of  ward's  prop- 
erty; State  V.  City  of  Ely,  129  Minn.  50,  Ann.  Oaa.  1916B,  189, 151  N.  W. 
548,  levying  of  special  assessment  according  to  frontage  rule  does  not 
violate  Fourteenth  Amendment;  Associated  Schools  v.  School  Dist. 
No.  83, 122  Minn.  269,  47  L.  R.  A.  (N.  S.)  200, 142  N.  W.  327,  upholding 
act  providing  that  rural  districts  may  become  associated  with  high  school 
for  purpose  of  education  in  agriculture,  etc.,  and  providing  that  such 
schools  may  charge  nonresident  pupils  tuition,  which  shall  be  charge 
against  district  in  which  they  reside;  Wolfe  v.  City  of  Moorhead,  98 
Minn.  117, 107  N.  W.  730,  municipal  corporation  has  power  to  levy  local 
assessment  without  preliminary  petition  by  property  owners  affected 
by  such  improvement ;  State  v.  Standard  Oil  Co.,  218  Mo.  383, 116  S.  W. 
1020,  Revised  Statutes  of  1899,  providing  for  forfeiture  of  corporate 
franchises  and  licenses  on  conviction  of  corporation  of  violating  anti- 
trust act,  are  not  invalid  as  interfering  with  freedom  of  contract ;  E.  R. 
Darlington  Lumber  Co.  v.  Missouri  Pac.  Ry.  Co.,  216  Mo.  676, 116  S.  W. 
636,  construing  and  upholding  demurrage  act  to  give  shippers  or  con- 
siernees  forty-eight  hours  for  loading  or  unloading  cars  of  less  than 
sixty  thousand  pounds  capacity  and  seventy-two  hours  for  cars  of  sixty 
thousand  pounds  or  greater  capacity,  and  imposing  demurrage  of  not 
more  than  one  dollar  per  day  on  cars  not  tendered  to  company  within 
that  time;  Andrus  v.  Fidelity  Mut.  Life  Ins.  Assn.,  168  Mo.  163,  67 
S.  W.  585,  holding  practice  of  admitting  proof  of  waiver  of  terms  of 
insurance  policy  without  special  plea  of  waiver  does  not  deny  insurance 
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companies  equal  protection;  State  v.  Several  Parcels  of  Land,  83  Neb. 
18,  119  N.  W.  23,  taxpayer  having  had  opportunity  to  appear  before 
board  of  equalization  to  have  assessment  adjusted  cannot  complain  that 
property  was  taken  without  due  process;  Russell  v.  Esmeralda  County, 
32  Nev.  315,  107  Pac.  892,  upholding  act  of  1883,  regulating  fees  of  offi- 
cers in  State  and  providing  that  act  shall  not  apply  to  officers  in  county 
wherein  total  vote  of  last  election  did  not  exceed  eight  hundred;  Web- 
ster V.  City  of  Fargo,  9  N.  D.  211,  82  N.  W.  733,  upholding  Pol.  Code 
1895,  art.  XVII,  c.  28,  providing  that  entire  cost  of  paving  city  streets 
shall  be  chained  against  abutting  owners  in  proportion  to  frontage; 
Jones  V.  Union  County,  63  Or.  575,  42  L.  R.  A.  (N.  S.)  1035,  127  Pac. 
784,  statute  giving  right  of  action  against  county  to  person  injured  while 
lawfully  traveling  on  county  road,  construed  to  preclude  recovery  by 
driver  of  traction  eofgine  attempting  to  cross  bridge  without  using  planks 
under  wheels  as  required  by  statute,  does  not  violate  Fourteenth  Amend- 
ment; King  V.  Portland,  38  Or.  424,  03  Pac.  5,  8,  upholding  Portland 
charter  provisions  relating  to  street  improvements;  Commonwealth  v. 
Patsone,  231  Pa.  53,  79  Atl.  931,  upholding  act  prohibiting  aliens  from 
hunting  wild  game,  or  owning  or  having  firearms  in  their  possession; 
Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  175,  177,  41  L.  Ed.  «94,  395, 
17  Sup.  Ct.  69,  70,  sustaining  law  assessing  lands  tof  irrigation  purposes ; 
Palmer  v.  McMahon,  133  U.  S.  669,  88  L.  Ed.  776,  10  Sup.  Ct.  327, 
holding  assessment  and  process  to  collect  tax  not  unconstitutional ;  Bell 's 
Gap  R.  R.  Co.  V.  Pennsylvania,  134  U.  S.  240,  88  L.  Ed.  896,  10  Sup.  Ct. 
536,  tax  on  face  value  of  bonds  held  valid;  Bauman  v.  Ross,  167  U.  S. 
589,  590,  42  L.  Ed.  288,  17  Sup.  Ct.  982,  sustaining  act  of  Congress  pro- 
viding for  assessments,  payment  of  damages,  etc.,  in  constructing  high- 
way; Holden  v.  Hardy,  169  U.  S.  384,  42  L.  Ed.  788,  18  Sup.  Ct.  385, 
holding  eight-hour  law  valid;  Speer  v.  Mayor  etc.  of  Athens,  85  Ga.  62, 
9  L.  R.  A.  406, 11  S.  E.  806,  sustaining  State  street  assessment  law;  Leavitt 
V.  Canadian  Pac.  Ry.  Co.,  90  Me.  159,  88  L.  R.  A.  158,  37  Atl.  888,  sustain- 
ing act  fixing  measure  of  damages  for  loss  by  fire  from  railroads ;  State 
V.  Broadbclt,  89  Md.  579,  78  Am.  St.  Rep.  205,  45  L.  R.  A.  486,  43  Atl. 
773,  upholding  act  regulating  supply  of  milk  to  cities,  towns,  etc. ;  Broad- 
foot  V.  Fayetteville,  121  N.  C.  423,  61  Am.  St.  Rep.  671,  89  L.  R.  A.  246, 
28  S.  E.  517,  sustaining  act  prescribing  different  offenses  and  penalties 
for  different  districts  of  town ;  State  v.  Wilson,  121  N.  C.  461,  28  S.  E. 
559,  holding  suspension  of  commissioner  by  Governor  ''due  process  of 
law";  State  v.  Call,  121  N.  C.  647,  28  S.  E.  518,  sustaining  act  requiring 
certificate,  etc.,  of  those  practicing  medicine  after  passage  of  act ;  Rolph 
V.  Faigo,  7  N.  D.  664,  668,  669,  42  L.  R.  A.  655,  657,  76  N.  W.  249,  251, 
holding  act  assessing  property  for  paving  in  proportion  to  frontage, 
valid;  Caldwell  v.  Carthage,  49  Ohio  St.  349,  31  N.  E.  605,  condemnation 
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of  land  for  widening  street  and  assessment  against  abutting  property 
sustained;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  13,  44  S.  W. 
942,  holding  anti-trust  law  constitutional;  Eamball  v.  Grantsville  City, 
19  Utah,  393,  45  L.  R.  A.  635,  57  Pac.  8,  holding  legislature  had  power 
to  fix  limits  of  municipality;  Violett  v.  Alexandria,  92  Va.  573,  81 
L.  B.  A.  887,  23  S.  E.  913,  but  holding  front-foot  assessment  invalid 
under  charter  authorizing  assessment  on  property  benefited;  State  v. 
Oshkosh,  84  Wis.  564,  54  N.  W.  1099,  holding  personal  notice  of  condem- 
nation proceedings  "due  process  of  law";  dissenting  opinion  in  State 
V.  Vandiver,  222  Mo.  264, 121  S.  W.  63,  majority  upholding  act  prohibit- 
ing issuance  of  license  to  foreign  in'^urance  company  pa3dng  salary  to 
one  person  of  more  than  fifty  thousand  dollars  per  year. 

Distinguished  in  Adams  v.  Shelbyville,  154  Ind.  471,  57  N.  E.  116, 
holding  imposition  of  assessments  for  local  improvements  per  front  foot 
irrespective  of  question  of  accruing  benefits  is  void;  Gulf  etc.  By.  Co. 
V.  Ellis,  165  U.  S.  155,  41  L.  Ed.  668,  17  Sup.  Ct.  257,  holding  statute 
invalid  requiring  railroad  to  pay  attorney's  fees  of  parties  successfully 
suing  them ;  Ulman  v.  Mayor  etc.  of  Baltimore,  72  Md.  592,  11  L.  B.  A. 
226,  20  Atl.  142,  holding  assessment  void  because  ordinance  made  no  pro- 
vision for  notice. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Bep.  554. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  accord- 
ing to  benefit.    Note,  Ann.  Oas.  1918A,  655. 

Assessments  for  improvements  by  front-foot  rule.  Note,  28  L.  B.  A. 
(N.  S.)  1144. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  B.  A.  583,  584. 

Writ  of  error  from  Judgment  enstaiiilng  street-MeeeBmant  statute  pre- 
sents Federal  qnestlon. 

Approved  in  Chanute  v.  Trader,  132  IT.  S.  213,  88  L.  Ed.  846,  10 
Sup.  Ct.  68,  granting  motion  to  af&rm  execution  of  process  to  enforce 
judgment. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
Workmen's  Compensation  Acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  Compensation 
Act  of  1906.    Note,  10  N.  0.  0.  A.  54. 

Miscellaneous.  Cited  in  Succession  of  Levy,  115  La.  382,  39  South.  38, 
upholding  inheritance  tax. 

128  U.  8.  588^  32  L.  Ed.  578,  9  Sap.  Ot  798,  MEANS  T.  DOWD. 

Not  cited. 
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128  U.  S.  584,  32  L.  Ed.  578,  9  Sap.  Ot.  40,  OHAPPELL  v.  BBAD6HAW. 

Not  cited. 

128  U.  S.  584-585,  32  L.  Ed.  565,  9  Sap.  Ot.  178,  HOTT  v.  HANBX7BY. 

Wbere  plaintiff'B  attorney  exchanged  on  own  Judgment  and  advice  of 
tlilrd  parties,  deed  will  not  be  canceled  for  fraud. 

Approved  in  Crompton  v.  Beedle,  83  Vt.  302,  Ann.  0a8.  1912A,  899, 
30  L.  R.  A.  (N.  S.)  748,  75  Atl.  336,  whether  vendor  suing  to  rescind  sale 
relied  on  purchaser's  misrepresentations  as  to  value  of  land,  instead  of 
on  his  own  judgment,  is  question  of  fact  which  cannot  be  considered  on 
demurrer,  where  bill  sets  out  conduct  calculated  to  deceive. 

128  U.  S.  58^-590,  32  L.  Ed.  543,  9  Sup.  Ot.  173^  liETOAIiF  v.  WATEE-^ 
TOWN. 

Supreme  Oourt  wlU  examine  Jorlsdiction  of  Circuit  Oourt,  although 
paxtiee  did  not  question  it. 

Approved  in  Kinney  v.  Plymouth  Rock  Squab  Co.,  241  U.  S.  653,  60 
L.  Ed.  1223,  36  Sup.  Ct.  723,  and  Defiance  Water  Co.  v.  Defiance,  191 
U.  S.  194,  48  L.  Ed.  145,  24  Sup.  Ct.  63,  both  reaffirming  rule ;  American 
Surety  Co.  v.  Schultz,  237  U.  S.  161,  59  L.  Ed.  894,  35  Sup.  Ct.  625, 
suit  on  supersedeas  bond  given  in  action  for  breaqh  of  contract  during 
pendency  of  writ  of  error  from  Federal  Circuit  Court  of  Appeals  is 
within  jurisdiction  of  Federal  District  Court;  Chicago  etc.  Ry.  Co.  v. 
Willard,  220  U.  S.  421,  55  L.  Ed.  524,  31  Sup.  Ct.  460,  denying  removal, 
as  separable  controversy,  action  in  which  plaintiff  sued  jointly  in  tort 
nonresident  lessee  railway  and  its  resident  corporate  lessor;  LouisviUe 
etc.  R.  R.  Co.  V.  Mottley,  219  U.  S.  472,  34  L.  R.  A.  (N.  S.)  671,  56  L.  Ed. 
299,  31  Sup.  Ct.  265,  act  of  Congress  of  1906  renders  unenforceable 
contract,  valid  when  made,  by  which  interstate  carrier  agreed  to  issue 
annual  passes  for  life  in  consideration  of  release  of  claim  for  damages ; 
Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  152,  154,  63  L.  Ed.  127, 
128,  29  Sup.  Ct.  42,  suit  to  compel  specific  performance  by  carrier  of 
its  agreement  to  issue  free  annual  passes  to  complainants  is  not  brought 
within  original  jurisdiction  of  Federal  Circuit  court  by  allegations  in 
bill  that  refusal  to  comply  with  contract  is  based  upon  act  of  Congress, 
and  that  such  act  does  not  prohibit  giving  of  passes;  Great  Southern 
Fireproof  Hotel  Co.  v.  Jones,  177  U.  S.  454,  44  L.  Ed.  844,  20  Sup.  Ct. 
692,  holding  limited  partnership  association  created  under  Pa.  Laws 
1874,  p.  271,  is* not  citizen  of  that  State  within  meaning  of  Constitution 
extending  judicial  powers  of  United  States  to  controversies  between 
citizens  of  different  States;  Florida  Cent.  etc.  R.  R.  Co.  v.  Bell,  176 
U.  S.  328,  330,  44  L.  Ed.  490,  20  Sup.  Ct.  402,  holding  plaintiff,  whose 
statement  of  his  own  claim  does  not  disclose  Federal  question,  cannot 
create  jurisdiction  in  Circuit  Court  by  anticipating  defendant's  claim. 
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and  by  alleging  that  defendant  will  set  up  defense  under  same  Federal 
law;  California-Atlantic  S.  S.  Co.  v.  Central  Door  etc.  Co.,  206  Fed.  11, 
124  G.  C.  A.  139,  libel,  not  showing  that  tort  was  committed  on  high 
seas,  does  not  state  cause  of  action  in  tort  within  admiralty  jurisdiction, 
nor  one  on  contract  within  such  jurisdiction  because  contract  was  not 
all  maritime;  Larabee  v.  DoUey,  175  Fed.  382,  banking  corporations 
oi^^anized  under  Kansas  laws  cannot  maintain  suit  to  enjoin  enforce- 
ment of  bank  guaranty  law  of  State  on  ground  that  it  creates  discrim- 
ination in  favor  of  guaranteed  banks,  where  such  banks  qualified  to 
accept  are  not  discriminated  against;  A.  B.  Andrews  Co.  v.  Puncture 
Proof  Footwear  Co.,  168  Fed.  765,  Federal  court  has  no  jurisdiction 
vf  suit  for  unfair  competition  by  firm,  one  member  of  which  is  citizen 
and  resident  of  Pennsylvania,  against  Pennsylvania  corporation ;  Metro- 
politan Water  Co.  v.  Kansas  City,  164  Fed.  744,  proceeding  instituted 
by  city  to  condemn  property  of  water  company  under  Kansas  laws  is 
removable  to  Federal  court,  where  requisite  amount  is  involved  and 
defendant  is  citizen  of  another  State ;  Gastonia  Cotton  Mfg.  Co.  v.  Wells 
County,  128  Fed.  373,  63  C.  C.  A.  Ill,  holding  where  charter  was  ap- 
proved by  Governor  under  law  providing  that  it  should  go  into  operation 
on  terms  and  conditions  specified  in  charter,  and  charter  provided  that 
corporation  could  do  business  as  soon  as  two  thousand  dollars  of  capital 
stock  subscribed  and  paid  for,  where  subscribed  for  but  not  paid  for, 
corporation  did  not  acquire  existence;  Central  Grain  &  Stock  Exch.  Co. 
V.  Board  of  Trade,  125  Fed.  466,  60  C.  C.  A.  299,  holding  Federal  court's 
jurisdiction  over  subject  matter  must  affirmatively  appear  on  record; 
Peabody  etc.  Min.  Co.  v.  Gold  HiU  Min.  Co.,  Ill  Fed.  822,  49  C.  C.  A. 

637,  holding  complainant  cannot  invoke  Federal  jurisdiction  by  setting 
forth  contention  which  will  be  made  by  defendant  in  answering  bill 
upon  which  Federal  question  will  arise;  Whitworth  v.  Illinois  Cent. 
R.  R.  Co.,  107  Fed.  560,  holding  where  after  remand  of  removed  cause 
complaint  amended,  right  of  removal  waived  where  petition  not  filed 
until  two  years  after  amendment ;  Winters  v.  Drake,  102  Fed.  546,  hold- 
ing plaintiff  cannot  prevent  removal  of  suit  against  Federal  receiver 
by  omitting  to  state  in  pleadings  by  what  court  defendant  was  appointed 
receiver;  In  re  Columbia  Real  Estate  Co.,  101  Fed.  970,  holding  where 
petition  is  filed  to  set  aside  adjudication  of  bankruptcy  on  ground  of 
want  of  jurisdiction  in  court  to  make  it,  though  petitioner  may  be 
stranger  to  proceedings,  it  is  discretionary  with  court  to  allow  him  to 
be  heard  as  amicus  curiae;  Wahl  v.  Franz,  100  Fed.  682,  40  C.  C.  A. 

638,  holding  proceeding  for  probate  of  will  not  suit  of  civil  nature  at 
law  or  in  equity  within  Judiciary  Act  1888,  §§1,  2;  dissenting  opinion 
in  Giles  v.  Harris,  189  U.  S.  500,  47  L.  Ed,  917,  23  Sup.  Ct.  645,  majority 
holding  Supreme  Court's  jurisdiction  to  consider  whole  case  on  direct 


128  U.  S.  586-690        NOTES  ON  U.  S.  REPORTS.  614 

appeal  from  Circuit  Court,  taken  under  Judiciary  Act  1891,  c.  517,  §  6, 
in  case  in  rrhich  State,  Constitution  is  claimed  to  violate  Federal  Con- 
stitution, cannot  be  narrowed  to  review  of  Circuit  Court's  jurisdiction 
by  certificate  of  circuit  judge;  dissenting  opinion  in  Gibbs  v.  Gibbs, 
26  Utah,  428,  73  Pac.  658,  majority  holding  District  Court  of  county 
in  which  plaintiff  resided  had  jurisdiction  of  subject  matter  of  action 
for  divorce  for  adultery  committed  in  another  county;  In  re  Berkebile, 
144  Fed.  673,  76  C.  C.  A.  333,  arguendo. 

The  following  apply  the  rule  and  order  suits  dismissed  or  remanded 
to  State  court  for  want  of  jurisdiction:  Morris  v.  Gilmer,  129  U.  S.  327, 
32  L.  Ed.  694,  9  Sup.  Ct.  292,  Stevens  v.  Nichols,  130  U.  S.  232,  32  L.  Ed. 
915,  9  Sup.  Ct.  619,  and  Brock  v.  Northwestern  Fuel  Co.,  130  U.  S.  343, 
32  L.  Ed.  906,  9  Sup.  Ct.  563,  where  record  failed  to  show  of  what 
State  plaintiff's  assignor  was  a  corporation ;  Parker  v.  Ormsby,  141  U.  S. 
86,  86,  86  L.  Ed.  656,  11  Sup.  Ct.  913,  914,  record  not  disclosing  citizen- 
ship of  payee  of  note  sued  on;  Colorado  etc.  Min.  Co.  v.  Turck,  150 
U.  S.  143.  37  L.  Ed.  1032,  14  Sup.  Ct.  S6,  denying  writ  of  error  based 
on  Federal  question  first  raised  in  defendant's  second  defense ;  Tennessee 
v.  Union  &  Planters*  Bank,  162  U.  S.  460,  88  L.  Ed.  514,  14  Sup.  Ct. 
666,  applying  rule  under  acts  of  1887  and  1888;  Metcalf  v.  Watertown, 
163  U.  S.  679,  38  L.  Ed.  865,  14  Sup.  Ct.  961,  historically;  Mexican 
Nat.  R.  R.  Co.  V.  Davidson,  167  U.  S.  208,  39  L.  Ed.  675,  16  Sup.  Ct. 
666,  and  Fishback  v.  Western  Union  Tel.  Co.,  161  U.  S.  100,  40  L.  Ed. 
631,  16  Sup.  Ct.  608,  jurisdictional  amount  not  appearing;  Third  St. 
etc.  Ry.  Co.  v.  Lewis,  173  U.  S.  460,  43  L.  Ed.  767,  19  Sup.  Ct.  463,  where 
plaintiff's  statement  showed  no  claim  under  laws  of  United  States ;  State 
V.  Coosaw  Min.  Co.,  46  Fed.  811,  holding  jurisdiction  must  appear  from 
record  and  petition  for  removal ;  Betzoldt  v.  American  Ins.  Co.,  47  Fed. 
707,  allowing  amendment  to  State  citizenship  of  assignor;  Southern 
Express  Co.  v.  Todd,  56  Fed.  106,  5  C.  C.  A.  432,  holding  failure  to 
bring  suit  in  right  district  not  jurisdictional;  Jones  v.  Shapera,  57  Fed. 
462,  6  C.  C.  A.  423,  holding  plaintiff  holder  of  note  payable  to  bearer 
may  disregard  citizenship  of  original  holder;  Jackson  v.  Pearson,  60  Fed. 
118,  denying  jurisdiction  of  assigned  cause  of  action  to  compel  trustee 
to  deliver  bonds;  Hewitt  v.  Story,  64  Fed.  622,  80  L.  R.  A.  265,  12 
C.  C.  A.  260,  obiter  in  dissenting  opinion;  Caples  v.  Texas  etc.  Ry.  Co., 
67  Fed.  11,  where  original  petitions  of  plaintiffs  suggested  no  Federal 
question;  St.  Paul  etc.  Ry.  Co.  v.  St.  Paul  etc.  Ry.  Co.,  68  Fed.  9,  15 
C.  C.  A.  167,  granting  jurisdiction  where  bill  required  construction  of 
Federal  statutes;  Metcalf  v.  Watertown,  68  Fed.  860,  16  C.  C.  A.  37, 
holding  amended  declaration  sufficient  to  give  Federal  jurisdiction; 
Bailey  v.  Mosher,  74  Fed.  16,  dismissing  action  against  national  bank 
directors  for  want  of  jurisdiction;  Insurance  Co.  of  North  America  v. 
Svendsen,  74  Fed.  348,  allowing  complainant  to  amend  by  making  parties 
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plaintiff  defendants ;  Benjamin  t.  New  Orleans,  74  Fed.  418,  20  C.  C.  A. 
591,  averment  that  ^signers  were  citizens  of  States  other  than  Louis- 
iana, held  insufficient;  Wise  v.  Nixon,  78  Fed.  204  (affirming  76  Fed.  5), 
holding  complaint  did  not  demand  construction  of  Federal  statute  re- 
specting mining  claim;  Kansas  v.  Atchison  etc.  Ry.  Co.,  77  Fed.  341, 
342,  holding  facts  set  forth  to  establish  forfeiture  showed  no  claim 
under  Federal  statute ;  King  .v.  Lawson,  84  Fed.  210,  dismissing  bill  to 
prevent  interference  with  homestead  entry;  Dexter  v.  Sayward,  84  Fed. 
299,  300,  arguendo ;  Montana  Ore  Purchasing  Co.  v.  Boston  etc.  Min.  Co., 
85  Fed.  869,  29  C.  C.  A.  462,  controversy  over  mining  claims  did  not 
involve  Federal  question;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  174, 
supporting  jurisdiction  of  bill  to  enjoin  certification  by  board  of  equal- 
izers, etc.;  Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  810,  31  C.  C.  A.  223, 
majority  retaining  jurisdiction  of  suit  to  determine  adverse  claims  to 
'  mining  ground ;  Cox  v.  Gilmer,  88  Fed.  346,  holding  averment  that  State 
statute  was  unconstitutional  conferred  jurisdiction;  Sturgeon  River 
Boom  Co.  V.  Sawyer  Lumber  Co.,  89  Fed.  113,  where  pleadings  failed 
to  show  sufficient  sum  in  controversy;  San  Joaquin  etc.  Irr.  Co.  v. 
Stanislaus  County,  90  Fed.  520,  sustaining  jurisdiction  of  bill  to  enjoin 
fixing  of  water  rates  unreasonably  low ;  California  etc.  Gas  Co.  v.  Miller, 
96  Fed.  17,  dismissing  bill  to  obtain  possession  of  mining  claim ;  Arkan- 
sas V.  Kansas  etc.  Coal  Co.,  96  Fed.  356,  where,  on  face  of  complaint, 
it  appeared  construction  of  commerce  clause  and  Fourteenth  Amendment 
was  involved. 

JnxiBdiction  In  anlgned  caofa  wUl  be  daniad  xon\mm  dtlsensliip  of  as- 
Blgnors  ia  aiBzmatiyelj  bIiowil 

Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  325,  46  L.  Ed.  567,  22 
Sup.  Ct.  335y  denying  !?ederal  jurisdiction  over  suit  by  transferee  of 
bonds  under  Act  March  3,  1875,  c.  137,  where  transfers  made  to  him 
for  collection  only  and  jurisdictional  amount  made  by  uniting  in  his 
hands  bonds  of  owners  who  separately  had  less  than  jurisdictional 
amount;  Farr  v.  Hobe-Peters  Land  Co.,  188  Fed.  14,  15,  110  C.  C.  A. 
160,  Federal  court  has  jurisdiction  where  original  holder  of  chose  in 
action  as  well  as  plaintiff  and  immediate  assignor  might  have  prosecuted  * 
suit;  Gorman  Wright  Co.  v.  Wright,  134  Fed.  365,  67  C.  C.  A.  345, 
pledgee  of  stock  cannot  sue  corporation  in  Federal  court  where  pledgor 
is  resident  of  State  of  which  corporation  is  citizen;  Utah-Nevada  Co.  v. 
De  Lamar,  133  Fed.  121,  122,  66  C.  C.  A.  179,  denying  Federal  juris- 
diction over  suit  by  assignee  of  oral  contract  to  recover  money  due 
thereon  where  assignor  could  not  sue  in  Federal  court ;  City  of  Eau  Claire 
V.  Payson,  109  Fed.  678,  48  C.  C.  A.  608,  holding  where  Wisconsin  city 
granted  waterworks  franchise  to  nonresidents  and  contracted  with  gran- 
tees for  hydrant    rentals,  and  grantees  assigned  rights  to  Wisconsin 
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corporation  which  constructed  works  and  famished  hydrants,  and  cor- 
poration pledge  rentals  to  secure  bonds  issued  under  trust  deed  to  non- 
resident. Federal  court  had  no  jurisdiction  over  suit  by  trustee  to  collect 
rentals  due  company. 

In  order  to  establisli  Jurladlction  of  Fedflral  courts  da(daratloii  or  bill 
must  show  Federal  question. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  246,  49  L.  Ed.  465,  25  Sup.  Ct.  251,  upholding  removal  of  proceed- 
ing to  take  land  by  eminent  domain  authorized  by  Ky.  Stats.,  §§  835- 
839 ;  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  64,  48  L.  Ed.  878, 
24  Sup.  Ct.  598,  den3ring  jurisdiction  on  removal  of  suit  to  restrain 
violation,  by  competing  carriers,  of  laws  of  State  and  of  Federal  Anti- 
trust Act;  Bankers'  Mutual  Casualty  Co.  v.  Minnesota  etc.  R.  Co.,  192 
U.  S.  384,  48  L.  Ed.  490,  24  Sup.  Ct.  329,  holding  in  action  by  citizen 
of  one  State  against  citizen  of  another  for  damages  for  loss  of  rois- 
tered mail  package,  where  plaintiff  relied  on  general  law  of  negligence, 
fact  that  suit  involved  relations  of  defendant  to  government  did  not 
put  in  controversy  construction  of  Federal  Constitution  or  laws  so  as 
to  give  appeal  from  decision  of  Circuit  Court  of  Appeals ;  Mexican  Cen- 
tral Ry.  Co.  V.  Duthie,  189  U.  S.  77,  47  L.  Ed.  717,  23  Sup.  Ct.  610, 
holding  Circuit  Court  may  permit  amendment  of  petition  after  verdict 
and  judgment  thereon,  with  no  -further  proceedings  taken,  by  inserting 
words  "and  is  citizen  of  said  State"  after  allegations  therein  that  "plain- 
tiff resides  in  El  Paso,  State  of  Texas" ;  Vicksburg  Water- Works  Co.  v. 
Vicksburg,  185  U.  S.  68,  46  L.  Ed.  810,  22  Sup.  Ct.  586,  upholding  Fed- 
eral jurisdiction  over  bill  alleging  that  contract  with  water  company 
for  city  water  supply  is  impaired  by  ordinance  directing  that  water  com- 
pany be  notified  that  city  denies  liability  under  contract  and  by  subse- 
quent action  of  city  in  holding  election  to  authorize  bond  issue  to  erect 
municipal  waterworks;  Dalles  &  Rockland  Ferry  Co.  v.  Hendryx,  189 
Fed.  267,  cause  cannot  be  removed  to  Federal  court  unless  plaintiff's 
statement  of  his  claim  shows  Federal  question  is  involved,  and  such 
facts  cannot  be  shown  by  demurrer,  answer  or  removal  petition. 

Judgment  reversed,  where  xecord  did  not  diow  jurisdiction,  and  lower 
court  left  to  allow  amendment. 

Distinguished  in  Atchison,  T.  &  S.  F.  Ry.  Co.  ▼.  Gilliland,  193  Fed. 
610,  113  C.  C.  A.  476,  where,  in  action  in  Federal  court,  requisite  diver- 
sity of  citizenship  exists,  but  is  not  alleged  in  complaint,  defect  may 
be  cured  by  amendment  after  verdict. 

128  U.  8  590-597,  32  Ii.  Ed.  563,  9  Sui^  Ot.  174,  WABB  ▼.  ALLBJSf. 

Written  agreement  to  pay,  orally  conditioned  on  approval  by  attomey, 
Is  void  if  not  approved. 
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Approved  in  Brady  v.  Kern,  218  Fed.  865,  in  action  on  contract,  by 
which  defendant  agreed  to  purchase  corporate  stock,  defendant  was 
entitled  to  prove  that  contract  was  conditioned  on  his  ability  to  com- 
plete purchase  at  time  mentioned;  Howell  v.  Ware,  175  Fed.  746,  99 
C.  C.  A.  318,  in  action  on  notes,  parol  evidence  is  admissible  to  show 
that  payment  was  conditional,  and  defendant  having  performed  condi- 
tions was  not  liable  on  notes;  Beach  v.  Nevins,  162  Fed.  132,  18  L.  B.  A. 
(N.  S.)  288,  89  C.  C.  A.  129,  in  action  on  note,  evidence  is  admissible 
to  show  that  delivery  was  conditional  upon  plaintiff's  delivery  of  stock 
of  corporation  which  was  not  delivered;  American  Fine  Art  Co.  v. 
Simon,  140  Fed.  537,  538,  72  C.  G.  A.  45,  where  written  contract  required 
plaintiff  to  submit  designs  for  approval  and  approval  to  constitute  order 
for  work,  but  approval  refused  and  oral  contract  entered  into  whereby 
defendant  was  to  sign  designs  that  plaintiff  might  copyright,  oral  agree- 
ment rescinded  original  contract;  Worthen  v.  Stewart,  116  Ark.  306, 
172  S.  W.  859,  in  broker's  action  for  commissions,  evidence  that  owner 
was  dissuaded  by  broker  from  writing  condition  in  regard  to  inspection 
in  letter  to  broker  stating  he  would  accept  certain  land  from  purchaser 
in  lieu  of  cash  upon  broker's  ptomise  to  notify  purchaser  of  such  condi- 
tion, which  he  failed  to  do,  was  admissible;  Barr  Cash  etc.  Carrier  Co. 
V.  Brooks-Ozan  Mercantile  Co.,  82  Ark.  225,  101  S.  W.  410,  in  action 
on  written  contract  for  erection  of  cash  and  package  carriers  in  store, 
parol  evidence  is  admissible  to  show  contract  was  delivered  condition- 
ally; Graham  v.  Remmel,  76  Ark.  144,  88  S.  W.  900,  where  application 
for  insurance  was  accompanied  by  premium  note,  oral  evidence  that 
agent  requested  execution  of  note  as  evidence  of  good  faith,  but  that  it 
was  not  to  be  binding  unless  policy  satisfactory;  McEInight  v.  Parsons, 
136  Iowa,  396,  125  Am.  St.  Bep.  265,  15  Ann.  Oas.  665,  22  L.  B.  A. 
(N.  S.)  718,  113  N.  W.  861,  negotiation  of  note  by  payee  in  violation 
of  his  agreement  not  to  do  so  until  specified  conditions  are  performed 
by  him,  is  fraud,  casting  on  indorsee  burden  of  showing  good  faith  of 
his  possession  of  note;  Stroupe  v.  Hewitt,  90  Kan.  203,  133  Pac.  563, 
parol  evidence  is  admissible  to  show  that  written  contract  for  sale  and 
exchange  of  property  signed  and  deposited  in  bank  should  not  take 
effect  until  one  of  parties  has  had  five  days  to  test  representations  con- 
cerning property,  where  oral  agreement  does  contradict  no  stipulation 
in  writing;  Farmer  v.  Marvin,  63  Kan.  254,  65  Pac.  222,  holding  when 
promissory  note  of  maker  without  consideration  is  placed  in  hands  of 
third  party  with  written  instructions  <to  deliver  it  to  payee  upon  hap- 
pening of  certain  contingency,  and  in  event  of  such  contingency  not 
happening,  then  upon  giving  of  indemnity,  agency  of  third  party  to 
deliver  note  ceased  on  maker's  death;  Colonial  Park  Estates  v.  Massart, 
112  Md.  656,  77  Atl.  277,  statement  of  account  charging  person  four 
thousand  dollars  as  price  of  lots  and  crediting  him  with  two  hundred 
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and  fifty  dollars,  and  containing  printed  direction,  signed  by  him,  for 
deed  to  be  made  to  him,  is  not  sufficient  memorandum  to  satisfy  statute 
of  frauds,  where  money  was  paid  and  such  instrument  given  after  prom- 
ise that  contract  of  sale  containing  full  terms  was  to  be  executed;  South- 
em  Street  Ry.  Adv.  Co.  v.  Metropole  Shoe  Mfg.  Co.,  91  Md.  68,  46  Atl. 
515,  holding  where  real  agreement  for  advertising  at  certain  rates  was 
by  parol,  at  request  of  plaintiff's  agent  defendant  signed  written  agree- 
ment for  greater  extent  of  advertising  and  much  larger  sum,  agent  telling 
him  he  would  thereby  be  enabled  to  induce  others  to  pay  rates  mentioned 
in  writing,  and  writing  contained  stipulation  that  verbal  conditions  made 
by  agent  would  not  be  recognized,  parol  evidence  of  such  facts  is  admis- 
sible j  Graham  v.  Savage,  110  Minn.  514,  136  Am.  St.  Rep.  527,  19 
Ann.  Gas.  1022, 126  N.  W.  396,  parol  evidence  is  inadmissible  to  show  that 
written  contract  for  commissions  on  sales  was  merely  executed  to  show 
other  stock  salesmen  of  defendant  that  plaintiff  was  not  receiving  more 
than  they;  Blackstad  Mercantile  Co.  v.  Parker,  163  N.  C.  278,  79  S.  E. 
607,  in  action  upon  written  contract  for  goods,  oral  evidence  is  admissible 
to  prove  that  contract  was  left  with  salesman  on  condition  that  he  should 
not  send  it  in  until  he  had  further  instructions  from  buyer;  Ghirrison 
V.  J.  I.  Case  Threshing  Mach.  Co.,  159  N.  C.  289,  74  S.  E.  823,  in  action 
for  dcmiages  for  wrongful  sale  of  land  under  foreclosure  of  mortgage, 
parol  evidence  is  admissible  to  show  that  mortgage  and  note  were  not 
to  take  effect  until  engine  for  which  they  were  given  had  satisfactorily 
stood  certain  test,  and  engine  failed  to  stand  test;  S.  F.  Bowser  &  Co. 
V.  Tarry,  156  N.  C.  38,  39,  72  S.  E.  76,  in  action  for  price  of  gasoline 
tank,  parol  evidence  is  admissible  to  show  that  contract  was  conditional 
upon  plaintiff's  obtaining  consent  of  town  to  bury  tank  in  street;  Pratt 
V.  Chaffin,  136  N.  C.  352,  48  S.  E.  769,  where  defendants  signed  written 
order  for  goods,  parol  evidence  that  it  should  be  submitted  to  one  of 
partners  of  defendant's  firm  for  approval  is  admissible,  though  order 
provided  that  there  was  no  understanding  except  as  written  thereon; 
First  State  Bank  v.  Kelly,  30  N.  D.  92, 152  N.  W.  127,  parol  evidence  is 
admissible  to  show  that  note  was  signed  by  maker  upon  condition  that 
another  person  should  sign  as  comaker;  Rutherford  v.  Holbert,  42  Okl. 
740,  L.  R.  A.  1915B,  221,  142  Pac.  1101,  parol  evidence  is  admissible  to 
show  written  contract  was  signed  upon  condition  precedent,  not  wholly 
repugnant  to  another  condition  contained  in  written  contract;  Mitchell 
V.  Altus  State  Bank,  32  Okl.  631,  122  Pac.  667,  holding  it  is  no  defense 
that  maker  signed  -^on-negotiable  note  on  representation  that  payee  would 
procure  signature  of  third  person,  where  there  was  no  evidence  that 
note  was  signed  conditionally  or  that  it  was  not  to  be  delivered  until 
signed  by  third  person;  Humphrey  v.  Timken  Carriage  Co.,  12  Okl.  432, 
75  Pac.  534,  in  action  on  order  for-  goods,  parol  evidence  is  admissible 
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to  show  order  was  not  accepted  on  terms  proposed  and  that  there  was 
no  delivery  of  goods  ordered;  Paulson  v.  Boyd,  137  Wis.  248, 118  N.  W. 
843,  in  action  on  note  for  price  of  mining  stock,  parol  evidence  is  ad- 
missible to  show  that  payee  promised  to  renew  note  twice  for  similar 
period,  and  was  willing  to  accept  retransfer  of  stock  at  maker's  election; 
Blair  v.  Security  Bank,  103  Va.  770,  60  S.  E.  264,  applying  principle 
where  bond  delivered  in  escrow;  Reiner  v.  Crawford,  23  Wash.  671,  63 
Pac.  617,  holding  oral  evidence  to  show  that  contract  for  sale  of  stock 
was  delivered,  to  take  effect  only  on  condition  that  stock  had  not  been 
sold  by  certain  agent,  is  admissible;  Golden  v.  Meier,  129  Wis.  17,  18, 
19,  116  Am.  St.  Rep.  935,  107  N.  W.  28,  29,  parol  evidence  is  admissible 
to  show  that  written  contract  under  seal  was  not  to  become  binding  until 
performance  of  condition  precedent,  although  written  instrument  con- 
tained other  conditions  precedent  not  wholly  repugnant;  Burke  v. 
Dulaney,  153  U.  S.  234,  38  L.  Ed.  700, 14  Sup.  Ct.  818,  admitting  evidence 
to  show  note  not  binding  until  property  was  examined;  Cowen  v.  Adams, 
78  Fed.  550,  24  C.  C.  A.  198,  holding  notes  charging  legacy  operative  only 
under  certain  conditions ;  Tug  River  etc.  Salt  Co.  v.  Brigel,  86  Fed.  824, 
holding  approval  of  attorney  condition  precedent  to  binding  effect  of 
contract;  State  v.  Wallis,  57  Ark.  73,  20  S.  W.  811,  and  Clarke  v.  Will- 
iams, 61  Minn.  13,  62  N.  W.  1125,,  evidence  that  sureties  signed  bond" 
upon  condition  that  other  sureties  sign  is  competent;  Mehlin  v.  Mutual 
etc.  Reserve  Fund  Life  Assn.,  2  Ind.  Ter.  404,  51  S.  W.  1066,  holding 
satisfaction  with  insurance  company  condition  precedent  to  binding  ef- 
fect of  note;  Harrison  v.  Morton,  83  Md.  473,  35  Atl.  100,  admitting 
evidence  to  show  that  defendant  had  never  executed  contract ;  Cleve- 
land Refining  Co.  v.  Dunning,  116  Mich.  239,  73  N.  W.  240,  ad- 
mitting evidence  that  order  of  goods  was  not  obligatory  unless  a  pre- 
vious order  was  canceled ;  McCormick  Harvesting  Mach.  Co.  v.  Faulkner, 
7  S.  D.  366,  58  Am.  St.  Rep.  841,  64  N.  W.  164,  admitting  evidence  that 
maker  signed  note  upon  condition  that  comaker  sign;  State  Bank  v. 
Burton-Gardner  Co.,  14  Utah,  423,  48  Pac.  403,  guarantors  of  note  may 
sign  ui)on  condition  that  others  sign  also;  Nutting  v.  Minnesota  Fire 
Ins.  Co.,  98  Wis.  32,  73  N.  W.  434,  holding  policy  not  binding  where 
defendant  had  not  accepted  risk;  dissenting  opinion  in  Anderson  v. 
Matheny,  17  S.  D.  233,  96  N.  W.  913,  majority  holding  surety  on  note 
cannot  show  by  parol  that  he  signed  under  certain  agreement  that  pay 
would  proceed  on  mortgage  given  by  maker  before  going  after  surety; 
dissenting  opinion  in  Klnnear  &  Gager  Mfg.  Co.  v.  Miner,  88  Vt.  330, 
92  Atl.  462,  majority  holding  that  where  defendant  signed  acceptance 
of  plaintiff's  offer  to  furnish  certain  building  materials  at  sx)ecified  price, 
parol  evidence  was  inadmissible  to  show  that  material  was  furnished 
merely  as  inducement  to  secure  order  for  other  material,  and  acceptance 
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was  signed  merely  to  aid  plaintiff  in  securing  materials  from  dealer; 
Eugene  Dietzgen  v.  Kokosky,  113  La.  454,  455,  66  L.  R.  A.  503,  37  South. 
27,  and  Snyder  v.  Malone,  124  Wis.  119, 102  N.  W.  355,  both  arguendo. 

Distinguished  in  Newman  v.  Baker,  10  App.  D.  C.  194,  deed  cannot 
be  delivered  to  grantee  or  obligee  in  escrow  to  take  effect  upon  condition 
not  appearing  upon  face  of  deed;  Heitman  v.  Commercial  Bank,  6 
Ga.  App.  591,  65  S.  E.  593,  holding  parol  evidence  is  inadmissible  to 
vary  condition  contained  in  written  contract;  Cline  v.  Farmers'  Oil  Co., 
83  S.  C.  205,  65  S.  E.  273,  in  action  on  note,  where  no  fraud  or  mistake 
is  shown,  evidence  that  defendant  was  in  fact  to  pay  note  unless  certain 
sums  were  collected  from  other  persons,  is  inadmissible;  Dorr  v.  Middle- 
burg,  65  W.  Va.  786,  23  L.  R.  A.  (N.  S.)  687,  65  S.  E.  100,  where  deed 
for  land  absolute  on  its  face  is  delivered  by  grantor  to  grantee  as  escrow, 
condition  is  void  and  title  passes  immediately  on  delivery,  and  parol 
evidence  is  inadmissible  to  show  condition  to  defeat  deed;  Shields  v. 
Equitable  Life  Assur.  Soc,  121  Mich.  690,  80  N.  W.  795,  holding  liabiUty 
of  company  on  insurance  policy  absolute;  State  Bank  v.  Belk,  56  Neb. 
714,  77  N.  W.  60,  rejecting  evidence  seeking  to  vary  terms  of  note ;  G%ar 
V.  Green,  6  N.  D.  53,  68  N.  W.  319,  holding  party  could  not  impose  con- 
ditions not  named  in  contract;  Sykes  v.  First  Nat.  Bank,  2  S.  D.  252, 
49  N.  W.  1061,  holding  assignment  and  order  unconditionaL 

Escrows.    Note,  ISO  Am.  St.  Rep.  918,  956. 

Parol    evidence    of    conditions    in    note    and    bills.    Note,    128 
Am.  St.  Rep.  612. 

Parol  evidence  of  conditional  delivery  of  bill  or  note.    Notes,  15 
Ann.  Oas.  670 ;  3  Ann.  Oas.  560. 

Parol  evidence  to  show  bill  or  note  delivered  upon  condition.    Note, 
18  L.  R.  A.  (N.  S.)  289. 

Contemporaneous  agreements  and  their  breach  as  defense  to  note. 
Note,  43  L.  R.  A.  480. 

128  U.  8.  598-604,  32  L.  Ed.  536,  9  Siq».  Ot  166,  OOODYEAB  INDIA  RX7B- 
BEB  GLOVE  MFO.  CO  ▼.  OOODYEAB  BUBBEB  00. 

Name  "Goodyear  Bubber,**  describing  goods  produced  by  well-known 
process,  cannot  be  appropriated. 

Approved  in  Jacobs  v.  Beecham,  221  U.  S.  272,  55  L.  Ed.  732,  31 
Sup.  Ct.  555,  using  name  of  manufacturer  of  pills  under  secret  formula 
upon  pills  made  by  competitor  is  not  saved  from  being  unfair  because 
it  is  accompanied  by  statement  that  latter  makes  pills ;  Howe  Scale  Co. 
V.  Wyckoff,  198  U.  S.  136,  49  L.  Ed.  985,  25  Sup.  Ct.  609,  manufacturer 
of  '^ Remington"  t3rpewriters  not  entitled  to  protection  against  use  of 
name  '^Remington-Sholes"  by  persons  bearing  such  surnames;  Buzby 
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V.  Davis,  150  Fed.  278, 10  AnxL  Oas.  68,  80  C.  C.  A.  163,  protecting  use 
of  word  ''Keyst<me"  in  connection  with  oils  and  lubricants;  Warren 
Featherbone  Co.  t.  American  Featherbone  Co.,  141  Fed.  516,  72  C.  C.  A. 
571,  applying  rule  to  name  '^ Featherbone"  describing  substitute 
for  whalebone;  Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  797, 
59  C.  C.  A.  54,  holding  term  **01d  Country"  cannot  be  appropriated  as 
trademark ;  Shaver  v.  Heller  &  Merz  Co.,  108  Fed.  832,  65  L.  E.  A.  878, 
48  C.  C.  A.  48,  holding  where  manufacturer  had  applied  to  its  articles 
name  V American  Wash  Blue"  until  they  became  well  knowp  to  trade 
and  public  by  these  names,  use  of  name  by  merchant  as  applied  to  goods 
of  other  manufacturers  would  be  enjoined;  Brennan  v.  Emery-Bird- 
Thayer  Dry  Goods  Co.,  99  Fed.  976,  holding  shoe  trademark,  consisting 
of  words  "steel  shod,"  in  connection  with  symbol,  not  infringed  by 
words  "steel  clad"  alone;  Fuller  v.  Huff,  99  Fed.  439,  holding  one  deal- 
ing in  prepared  foods  in  name  of  "Health  Food  Company"  cannot  en- 
join use  by  another,  dealing  in  similar  products,  of  name  of  "Sanitarium 
Health  Food  Company";  Industrial  Mut.  Deposit  Co.  v.  Central  Mut. 
Deposit  Co.,  112  Ky.  941, 66  S.  W.  1033,  holding  corporation  incorporated 
as  "Industrial  Mutual  Deposit  Company"  not  entitled  to  enjoin  corpo- 
ration subsequently  incorporated  as  "Central  Mutual  Deposit  Com- 
pany," from  using  words  "Mutual  Deposit  Company"  as  part  of  its 
name ;  Watkins  Medical  Co.  v.  Sands,  83  Minn.  330,  86  N.  W.  342,  hold- 
ing words  "Vegetable  Anodyne  Liniment"  cannot  be  utilized  as  trade- 
mark; Armington  v.  Palmer,  21  R.  I.  116,  42  Atl.  311,  holding  where 
persons  who  purchased  property  of  A.  &  S.  E.  Co.,  a  corporation,  formed 
new  corporation  with  name  of  A.  ft  S.  Co.,  use  of  such  name  will  be 
enjoined  at  suit  of  minority  stockholders  in  former  corporation ;  dissent- 
ing opinion  in  International  Committee  of  Young  Women's  Christian 
Assn.  V.  Young  Women's  Christian  Assn.,  194  111.  202,  62  N.  E.  554, 
majority  enjoining  use  of  name  "International  Committee  of  Young 
Women's  Christian  Association"  at  instance  of  Young  Women's  Chris- 
tian Association. 

Rule  approved  and  protection  as  trademarks  refused  in  Corbin  v. 
Gould,  133  U.  S.  314,  88  L.  Ed.  618,  10  Sup.  Ct.  314,  "Tycoon,"  applied 
to  tea;  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  138  U.  S.  547,  34  L.  Ed. 
1003,  11  Sup.  Ct.  400,  "LL,"  a  mark  indicating  quality  of  sheetings; 
Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  463,  37  L.  Ed.  1146.  14  Sup.  Ct. 
152,  "Columbia,"  applied  to  flour;  Continental  Ins.  Co.  v.  Continental 
Fire  Assn.,  96  Fed.  8^,  "Continental,"  as  name  of  insurance  company; 
Gessler  v.  Grieb,  80  Wis.  27,  27  Am,  St  Bap.  24,  48  N.  W.  1100,  "Head- 
ache wafers";  California  Fig  Syrup  Co.  v.  Steams,  67  Fed.  lOU,  1012, 
"Sjmip  of  Figs,"  applied  to  laxative  compound;  Lamont  v.  Leedy,  88 
Fed.  73,  "cxystalized  egg,"  applied  to  evaporated  eggs. 
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Distinguished  in  Dennison  Mfg.  Co.  v.  I^homas  Mfg.  Co.,  94  Fed.  656, 
sustaining  bill  for  infringement  of  various  stationers'  trademarks;  Sy- 
monds  v.  Jones,  82  Me.  311,  17  Am.  St.  Rep.  489,  8  L.  R.  A.  572, 19  Atl. 
821,  use  of  ^'Winslow's  Green  Corn"  protected. 

What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
85  Am.  St  Rep.  96, 107, 116. 

Right  to  protection  in  use  of  geographical  name.    Note,  26  L.  R.  A. 
(N.  S.)  82,  89. 

Use  of  name,  not  subject  to  appropriation,  will  not  be  enjoined  as  un- 
fair in  abeence  of  fraud. 

Approved  in  Planten  v.  Gedney,  221  Fed.  286,  where  letters  "C.  &  C." 
were  understood  in  drug  trade  to  refer  to  drugs  of  which  capsules  were 
composed,  registered  trademark  " Planten 's  C.  C.  or  Black  Capsules," 
is  not  infringed  by  defendant's  use  of  " Gedney 's  C.  &  C.  (Black)  Cap- 
sules"; Stix  etc.  Dry  Goods  Co.  v.  American  Piano  Co.,  211  Fed.  279, 127 
C.  C.  A.  639,  grandsons  of  original  piano  manufacturer,  Knabe,  having 
sold  interests  in  corporation  manufacturing  original  piano,  cannot  be 
enjoined  from  using  family  name  or  advertising  that  their  pianos  pos- 
sess qualities  of  first  manufacture,  but  must  not  induce  public  to  believe 
that  their  pianos  are  those  of  first  manufacturer;  Edward  Hilker  Mop 
Co.  V.  United  States  Mop  Co.,  191  Fed.  618, 112  C.  C.  A.  176,  similarity 
of  circulars  advertising  mops  sent  by  defendant  manufacturer  to  its 
agents  and  prospective  agents  to  those  sent  by  complainant  to  its  agents 
is  not  sufficient  to  constitute  unfair  competition;  Bathbone,  Sard  &  Co. 
V.  Champion  Steel  Range  Co.,  189  Fed.  30,  37  L.  R.  A.  (N.  S.)  258,  110 
C.  C.  A.  596,  copying  by  one  manufacturer  of  stoves,  of  unpatented  de- 
sign made  by  another,  only  few  of  which  had  been  sold  to  public,  so  that 
it  was  not  known  and  no  purchaser  was  deceived,  did  not  constitute  un- 
fair competition ;  Trinidad  Asphalt  Mfg.  Co.  v.  Standard  Paint  Co.,  163 
Fed.  978,  979,  980,  90  C.  C.  A.  195,  word  ''Ruberoid"  as  trademark  for 
roofing  is  invalid;  American  Wine  Co.  v.  Kohlman,  158  Fed.  831,  "Amer- 
ican Wine  Company"  cannot  be  appropriated  as  trademark  or  trade 
name,  and  it  use  by  second  corporation  is  not  infringement  of  trademark, 
nor  unfair  competition ;  Daviess  County  Distilling  Co.  v.  Martinoni,  117 
Fed.  188,  holding  action  for  unfair  competition  in  that  defendant  sold 
whisky  labeled  "Kentucky  Club  Bourbon,"  while  complainant  had  pre- 
viously used  label  "Kentucky  Club,"  cannot  be  maintained  where  no 
intent  to  palm  off  g^oods  as  complainant's,  label  being  dissimilar;  Ameri- 
can Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed.  284,  50  L.  R.  A.  609, 
43  C.  C.  A.  233,  denying  relief  where  complainant  alleged  he  was  manu- 
facturer of  washboard  having  rubbing  face  made  of  aluminum,  and  upon 
which  it  used  word  "aluminum"  as  trade  name,  that  it  h$d  monopoly 
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of  all  aluminum  produced  and  that  defendant  placed  washboard  on  mar- 
ket on  which  it  used  word  "aluminum";  Grand  Lodge,  K.  P.  of  N.  &  S. 
America  v.  Grand  Lodge,  K.  P.,  174  Ala.  401,  56  South.  964,  granting 
injunction  to  restrain  use  of  name  *' Knights  of  Pythias''  by  another 
fraternal  organization;  Asbestone  Co.  v.  Philip  Carey  Mfg.  Co.,  41  App. 
D.  C.  510,  proof  of  actual  damages  is  not  essential  to  maintenance  by 
corporation  of  opposition  to  registration  of  its  corporate  name  by  an- 
other as  trademark;  United  States  v.  Duell,  17  App.  D.  C.  475,  denying 
mandamus  to  compel  commissioner  of  patents  to  register  as  trademark 
for  coffee-mill  words  *'Ever  Ready"  after  registration  was  refused  on 
ground  that  words  were  merely  descriptive;  Hopkins  Amusement  Co.  v. 
Frohman,  202  111.  544,  67  N.  E.  393,  enjoining  production  of  play  en- 
titled "Sherlock  Holmes,  Detective"  at  suit  of  owner  of  rights  in  play 
"Sherlock  Holmes";  Aetna  Mill  &  Elevator  Co.  v.  Kj-amef  Milling  Co., 
82  Kan.  691,  28  L.  R.  A.  (N.  S.)  934,  109  Pac.  696,  holding  defendant 
company  should  not  be  deprived  of  proper  use  of  corporate  name, 
although  embracing  name  of  "Kramers,"  former  proprietors  of  Aetna 
Mills,  but  it  could  not  by  artifice  or  device  induce  customers  to  deal  with 
it  in  supposition  that  they  were  buying  products  of  plaintifE's  mill; 
Travelers'  Ins.  Mach.  Co.  v.  Travelers'  Ins.  Co.,  142  Ky.  530,  631,  134 
S.  W.  880,  881,  refusing  to  restrain  Travelers'  Insurance  Machine  Com- 
pany from  using  words  "Travelers'  Insurance"  as  part  of  its  name, 
where  evidence  shows  travelers'  insurance  is  distinct  class  of  insurance; 
Kansas  City  Masonic  Temple  ,Co.  v.  Young,  179  Mo.  App.  283,  166  S.  W. 
MO,  restraining  defendant  company  erecting  Masonic  lodge  building 
from  issuing  publication  prior  to  and  at  time  of  dedication  of  lodge 
building  and  from  soliciting  subscriptions  on  false  representation  that  it 
was  authorized  by  lodge ;  Pope-Tumbo  v.  Bedford,  147  Mo.  App.  698, 127 
S.  W.  428,  plaintiff  could  enjoin  defendant  from  advertising  herself  as 
plaintiff's  pupil  after  she  had  ceased  to  use  plaintiff's  remedies  in  treat- 
ing hair,  where  defendant  had  agreed  not  to  mention  having  learned 
plaintiff's  method  except  in  connection  with  use  of  her  preparations; 
Gaines  v.  Whyte  Grocery  Co.,  107  Mo.  App.  530,  81  S.  W.  655,  protect- 
ing use  of  name  "Old  Crow"  for  whisky;  Esselstyn  v.  Holmes,  42  Mont. 
521,  114  Pac.  122,  plaintiff  was  not  entitled  to  exclusive  use  of  words 
"Owl  Creek  Coal"  as  trade  name  for  coal  mined  in  district  known  as  Owl 
Creek  coal  field,  in  which  there  is  competitive  mining;  International 
Silver  Co.  v.  Rogers  Corporation,  66  N.  J.  Eq.  132,  57  Atl.  1042,  enjoin- 
ing use  of  word  "Rogers"  on  silverware;  Wood  v.  Wood,  78  Or.  187, 151 
Pac.  971,  granting  injunction  to  Wood  Realty  Company  against  defend- 
ant, having  no  associate,  from  transacting  business  under  name  of  W.  E. 
Wood  Realty  Company;  Rocky  Mountain  Bell  Telephone  Co.  v.  Utah 
Independent  Tel.  Co.,  31  Utah,  386,  88  Pac.  29,  No.  888  used  by  telephone 
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company  as  call  for  its  trouble  department  is  not  trademark  or  trade 
name,  so  as  to  deprive  company  subsequently  organized  of  right  to  use 
same  number;  Woodcock  v.  Guy,  33  Wash.  242,  74  Pac.  360,  refusing  to 
protect  word  *'Qargaline"  as  applied  to  throat  medicine;  Brown  Chemi- 
cal Co.  V.  Meyer,  139  U.  S.  542,  35  L,  Ed.  248,  11  Sup.  Ct.  626,  use  of 
*' Brown's  Iron  Tonic"  not  restrained  in  favor  of  ** Brown's  Iron  Bit- 
ters''; Putnam  Nail  Co.  v.  Ausable  Horse  IjTail  Co.,  53  Fed.  393,  refusing 
to  enjoin  use  of  ''hammer  pointed"  as  description  of  horseshoe  nails; 
Knoedler  v.  Glaenzer,  56  Fed.  899,  20  L.  R.  A.  736,  5  C.  C.  A.  305,  dis- 
missing bill  for  use  of  same  firm  name;  California  Fig  Syrup  Co.  ▼. 
Stearns,  67  Fed.  1015,  holding  name  descriptive  and  not  entitled  to  pro- 
tection in  equity;  Investor  Pub.  Co.  v.  Dobinson,  72  Fed.  608,  protect- 
ing use  of  ''Investor,"  name  of  paper;  Lamont  v.  Leedy,  88  Fed.  74,  bill 
not  showing  deceit,  demurrable;  Chadwick  v.  Covell,  151  Mass.  195,  21 
Am.  St.  Rep.  447,  6  L.  R.  A.  842,  23  N.  E.  1070,  one  holding  trademarks 
by  gift  denied  relief  against  grantee  of  same;  Williams  v.  Farrand,  88 
Mich.  493,  494,  14  L.  R.  A.  168,  50  N.  W.  452  (see  dissenting  opinion  in 
88  Mich.  541, 14  L.  R.  A.  182,  50  N.  W.  467),  refusing  to  enjoin  retiring 
partners'  use  of  their  names  in  new  firm;  Gessler  v.  Grieb,  80  Wis.  28, 
27  Am.  St.  R^.  25,  48  N.  W.  1100,  refusing  protection  to  "Brown's 
Alpha"  against  " Gessler 's  Magic"  headache  wafers;  dissenting  opinion 
in  Shaver  v.  Heller  &  Merz  Co.,  108  Fed.  839,  65  L.  R.  A.  878,  48  C.  C.  A. 
48,  majority  holding  where  manufacturer  had  applied  to  its  articles  name 
"American  Wash  Blue,'  until  they  became  well  known  to  trade  and  pub- 
lie  by  these  names,  use  of  name  by  merchant,  as  applied  to  goods  of 
other  manufacturers,  would  be  enjoined. 

Distinguished  in  Barnes  v.  Pierce,  164  Fed.  214,  manufacturer  giving 
artificial  name  "Arg3rrol"  to  antiseptic  is  entitled  to  injunction  to  re- 
strain jobbing  druggist  from  placing  argyrol  on  price  list  and  supplying 
customers  with  different  preparation ;  Continental  Ins.  Co.  v.  Continental 
Fire  Assn.,  101  Fed.  256,  41  C.  C.  A.  326,  holding  foreign  corporation 
doing  business  in  State  only  by  license  cannot  question  right  of  domestic 
corporation  to  do  business  therein  under  name  by  which  it  was  char- 
tered on  ground  that  such  name  is  similar  to  its  own,  and  that  it  had 
an  exclusive  right  to  its  use;  Hohner  v.  Gratz,  52  Fed.  872,  restraining 
use  of  plaintiff's  name  on  defendant's  wares;  New  England  Awl  Co.  v. 
Marlborough  Awl  Co.,  168  Mass.  155,  60  Am.  St.  tiep.  378,  46  N.  £.  387, 
restraining  use  of  box  and  label  indistinguishable  from  plaintiff's;  Arm- 
ington  V.  Palmer,  21  R.  I.  116,  43  L.  R.  A.  100,  42  Atl.  311,  restraining 
deceptive  use  of  corporate  name ;  dissenting  opinion  in  Trinidad  Asphalt 
Mfg.  Co.  V.  Standard  Paint  Co.,  163  Fed.  986,  90  C.  C-  A.  195,  majority 
holding  Ruberoid  as  trademark  for  roofing  is  invalid  as  descriptive  term. 
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Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Oa^.  1915B,  357. 

Fraudulent  intent  as  essential  injunction  against  unfair  competition. 
Note,  4  L.  R.  A.  (N.  S.)  961. 

Relief  against  infringement  of  trade  name  not  used  in  connection 
with  manufactured  article.    Note,  15  L.  R.  A.  (N.  8.)  631. 

Infringement  of  trademark.    Note,  25  E.  R.  0.  223. 

128  n.  8.  60&-6ie,  32  L.  Ed.  538,  9  Sup.  Ot.  168,  liABSH  ▼.  MIOHOLS, 
SHEPAKD  ft  00. 

ABtadating  slgnattire  on  iMitent  cannot  render  defendant  liable  as  in- 
fringer. 

Approved  in  Lockwood  v.  Gehlert,  127  N.  Y.  252,  27  N.  E.  814,  seal 
attached  to  controller's  certificate  by  successor  in  office,  invalid. 

Patent  conveyB  no  property  right  of  government;  it  creates  property 
rifiht  in  inventor. 

Approved  in  Christensen  v.  Noyes,  15  App.  D.  C.  120,  while  filing  of 
renewed  application  within  two  years  after  allowance  of  forfeited  origi- 
nal application  entitles  applicant  to  original  application  as  constructive 
reduction  to  practice,  such  constructive  reduction  could  not  be  set  up  to 
defeat  patent  of  first  inventor. 

Patent  Is  not  effectlTe  until  signed  by  proper  offlcen^  and  omission  of 
one  signature  is  fatal 

Approved  in  D.  M.  Steward  Mfg.  Co.  v.  Steward,  109  Tenn.  302,  70 
S.  W.  812,  holding  inventor  cannot  maintain  suit  for  use,  manufacture 
or  sale  of  invention  until  patent  issues. 

Patent  cannot  be  signed  or  omissions  corrected  by  officer  after  expira- 
tion of  bis  term. 

Approved  in  Dable  etc.  Shovel  Co.  v.  Flint,  137  U.  S.  43,  34  L,  Ed.  620, 
11  Sup.  Ct.  9,  sustaining  act  of  March  3,  1839,  authorizing  use  of  pat- 
ented machine  by  employer,  etc. ;  Durham  v.  Sejrmour,  161  U.  S.  238,  40 
L.  Ed.  683,  16  Sup.  Ct.  454,  holding  claim  for  invention  not  susceptible 
of  money  valuation ;  Kirk  v.  United  States,  163  U.  S.  55,  41  L.  Ed.  69, 
16  Sup.  Ct.  913,  assignee  of  claim  for  pending  patent  not  entitled  to  re- 
cover for  its  use ;  Rein  v.  Clayton,  37  Fed.  357,  3  L.  R.  A.  79,  refusing  to 
enjoin  infringement,  though  patent  Applied  for. 

Distinguished  in  Burton  v.  Burton  Stock-^ar  Co.,  171  Mtuts.  439,  50 
N.  £.  1029,  holding  inventor,  before  patent,  had  interest  sufficient  to  con- 
stitute consideration  for  license. 

Clerical  error  is  error  of  sabordlnate  in  traoscxlbing,  and  does  not 
cover  omission  of  signature. 
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Approved  in  Wetmore  v.  Karrick,  206  U.  S.  163,  51  L.  EcL  749,  27 
Sup.  Ct.  434y  court  acting  under  erroneous  belief  that  no  action  had  been 
taken  in  cause  within  year  and  rendering  judgment  of  dismissal  cannot 
set  aside  such  judgment  after  term,  without  motion  or  proceedings  to 
vacate  judgment,  and  without  notice,  and  render  personal  judgment 
against  defendant;  Cassidy  v.  City  of  St.  Joseph,  247  Mo.  205, 152  S.  W. 
309,  omission  of  word  ''vexation"  in  aflSdavit  of  appeal,  under  statute 
requiring  affidavit  that  appeal  is  not  for  vexation  or  delay,  is  mere  cleri- 
cal error,  and  affidavit  may  be  amended;  Miller  v.  Donahue,  96  Wis.  506, 
71  N.  W.  903,  holding  patent  to  southeast  quarter  could  not  be  changed 
to  southwest  quarter;  Marsh  v.  Nichols,  Shepard  &  Co.,  140  U,  S.  358, 
35  L,  Ed.  418, 11  Sup.  Ct.  802,  arguendo. 

Signature  of  acting  secretaiy  implies  that  conditions  authorizing  him 
to  act  have  arisen. 

Approved  in  United  States  v.  Redfem,  180  Fed.  508,  warrant  for  de- 
portation of  alien  chained  to  be  unlawfully  in  country  in  violation  of 
act  of  1903  and  act  of  1907  is  not  insufficient  because  signed  by  assist- 
ant secretary  of  commerce  and  labor,  instead  of  by  secretary. 

Liability  for  infringement  cannot  arise  until  patent  is  properly  signed. 
Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graphophone  Co., 
189  Fed.  376,  licensee  under  patent  is  not  estopped  to  purchase  valid 
patent  subsequently  issued  to  another  on  application  pending  when  prior 
patent  was  issued,  and  which,  if  asserted,  shows  prior  patent  under 
which  license  was  taken  to  have  been  invalid  for  anticipation,  nor  to 
assert  such  patent  by  suit  against  all  infringers,  includiing  his  licensor. 

Patent  signed  after  suit  begun  gives  right  to  accounting  only  wbere 
Infring^nent  was  continued. 

Distinguished  in  Untermeyer  v.  Freund,  68  Fed.  212,  7  C.  C.  A,  183, 
allowing  profits  to  date  of  accounting. 

128  XT.  S.  617-667,  32  L.  Ed.  547,  9  Sup.  Ot.  177,  CALLAGHAK  ▼.  MYEBS. 

Reporter  of  law  reports  can  copyright  parts  of  reports  of  which  he  is 
author. 

Approved  in  Banks  Law  Pub.  Co.  v.  Lawyers'  Co-operative  Pub.  Co., 
169  Fed.  388,  17  Ann.  Cas.  957,  94  C.  C.  A.  642,  court  reporter  cannot 
secure  copyright  for  mere  arrangement  of  reported  cases  in  sequence  and 
their  paging  and  distribution  into  volumes;  West  Publishing  Co.  v. 
Edward  Thompson  Co.,  169  Fed.  854,  where  defendant  in  preparation 
of  American  and  English  Encyclopedia  of  Law  and  Encyclopedia  of 
Pleading  and  Practice  used  complainant's  syllabus  and  digest  without 
original  digesting  or  renoting  of  citations,  such  use  was  infringement; 
Harper  &  Bros.  v.  M.  A.  Donohue  &  Co.,  144  Fed.  496,  under  Copyright 
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Act  1891,  §  11,  copyrighting  of  number  of  periodical  as  whole,  with 
notice  of  copyright  on  title  page,  protects  all  articles  therein ;  Dielman  v. 
White,  102  Fed.  894,  holding  where  artist  commissioned  to  furnish  and 
deliver  mosaic  panels  for  congressional  library  copyrighted  cartoons 
from  which  panels  were  made  and  took  photographs  of  mosaics  after 
they  were  in  place,  he  cannot  enjoin  publication  of  photographs  of 
mosaic;  Chils  v.  Gronlund,  41  Fed.  146,  protecting  copyright  of  defini- 
tions in  Swedish-English  dictionary;  West  Pub.  Co.  v.  Lawyers  Co-op. 
Pub.  Co.,  64  Fed.  364,  25  L.  R.  A.  446,  infringement  for  using  reporters' 
syllabi  in  digest;  Ladd  v.  Oxnard,  75  Fed.  731,  book  of  credit  ratings 
subject  to  copyright;  Howell  v.  Miller,  91  Fed.  138,  33  C.  C.  A.  407,  pro- 
tecting copyright  to  annotated  statutes. 

Extent  of  copjrright  protection  in  law  reports.  Note,  17  Ann.  Oba. 
962,  963. 

Right  of  compiler  of  work  containing  information  derived  from 
sources  common  to  all  to  avail  himself  of  previous  copyrighted 
work  on  same  subject.    Note,  7  E.  R.  0.  127. 

OondltionB  imposed  by  law  are  conditlona  inrecedeEt  to  copyrlgbt. 
Approved  in  Thompson  v.  Hubbard,  131  U.  S.  150,  38  L.  Ed,  86,  9 
Sup.  Ct.  720,  failure  to  give  notice  a  bar  to  action  for  infringement; 
Higgins  V.  Keuffel,  140  U.  S.  435,  35  L.  Ed.  473, 11  Sup.  Ct.  733,  refusing 
equitable  relief  to  patentee  of  label  for  omission  of  notice;  Huebsch  v. 
Arthur  H.  Crist  Co.,  209  Fed.  892,  holding  in  suit  for  infringing  copy- 
right, certificates  of  librarian  of  Congress  and  register  of  copyrights 
show  deposit  of  title  of  book  before  publication  and  deposit  of  two  copies 
on  day  of  publication,  as  required  by  statute  in  force  in  1903;  Louis 
Dejonge  &  Co.  v.  Breuker  &  Kessler  Co.,  191  Fed.  36,  111  C.  C.  A.  567, 
holding  single  notice  on  sheet  containing  dozen  copies  of  copyrighted 
painting  is  not  such  compliance  with  statute  as  will  sustain  suit  for 
infringement;  Freeman  v.  The  Trade  Register,  173  Fed.  421,  fact  that 
January  number  of  ** Pacific  Fisherman,"  containing  review  of  fishing 
industry  for  past  year  bore  on  cover  words  ** Pacific  Fisherman  Annual" 
did  not  make  such  words  title,  and  depositing  regular  title  cut  from 
inner  page  was  compliance  with  statute. 

Existence  of  copjnright  independently  of  registration.  Note,  7 
E.  R.  0.  188. 

Clerk's  certlflcate  of  deposit  of  title  and  book  is  prima  facie  evidence 
theireof. 

Approved  in  Nofire  v.  United  States,  164  U.  S.  660,  41  L.  Ed.  590,  17 
Sup.  Ct.  213,  issue  of  marriage  license  presumptive  evidence  of  pre- 
requisites; Falk  V.  Gast  Lithograph  etc.  Co.^  48  Fed.  264,  sustaining 
copyright  of  Marlowe  photograph. 
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Distinguished  in  Bleistein  v.  Donaldson  Lith.  Co.,  98  Fed.  612,  holdings 
engravings  of  ballet  dancers  or  fancy  bicycle  riding,  designed  for  use  as 
show  bills,  not  entitled  to  copyright. 

Deposit  of  book  five  months  after  title  wUl  not  be  presaxned  to  have 
been  made  within  three  months  of  pablicatioii. 

Distinguished  in  Stem  v.  Jerome  H.  Remick  &  Co.,  175  Fed.  284,  de- 
posit of  two  copies  of  copyrighted  song  in  Library  of  Congress,  together 
with  unrestricted  sale  of  single  copy,  without  effort  to  push  work  com- 
mercially, was  sufficient  publication  to  sustain  copyright. 

DellYery  of  printed  copies  of  reports  to  Secretaiy  of  State  was  pabli- 
cation,  within  statute. 

Approved  in  Werckmeister  v.  American  Lith.  Co.,  134  Fed.  329,  68 
L.  R.  A.  591,  69  C.  C.  A.  553,  exhibition  of  original  copyrighted  paint- 
ing, at  academy  to  which  public  charged  admission,  without  notice  of 
copyright  thereon,  is  not  publication;  Board  of  Trade  v.  Hadden  KruU 
Co.,  109  Fed.  706,  holding  furnishing  by  board  of  trade  of  market  quota- 
tions made  upon  transactions  of  its  exchange,  to  customers  for  their 
exclusive  use,  either  by  means  of  ticker  or  by  placing  them  on  black- 
board in  customer's  office,  is  not  publication;  Ladd  v.  Oxnard,  75  Fed. 
730,  loan  of  rating-book  to  subscribers  held  publication;  Jewelers*  etc. 
Agency  v.  Jewelers'  Pub.  Co.,  155  N.  Y.  252,  68  Am.  St.  Rep.  672,  41 
L.  R.  A.  851,  49  N.  E.  875,  lease  of  reference  book  to  subscribers  a 
publication. 

OompUaace  with  statatory  requirementB  In  prescribed  order  is  presumed 
when  all  done  on  same  day. 

Approved  in  Iowa  Loan  Co.  v.  0  'Connell,  138  Iowa,  362,  116  N.  W. 
138,  where  decree  and  execution  bear  same  date,  presumption  is  that  offi- 
cers did  their  duty  and  no  execution  was  issued  until  decree  was  properly 
entered. 

Variance  in  date  of  deposit  of  title  and  entry  of  copyright  is  immate- 
rial. 

Approved  in  West  Publishing  Co.  v.  Edward  Thompson  Co.,  169  Fed. 
879,  where  copyrighted  material  originally  published  in  pamphlets  is 
combined  in  bound  volume,  such  volume,  in  order  to  protect  copyrighl^ 
should  disclose  date  of  copyright  on  each  pamphlet. 

Distinguished  in  Record  &  Guide  Co.  v.  Bromley,  175  Fed.  166,  where 
copyright  notice  was  in  two  lines  and  date  separated  by  heavy  black 
line  was  not  regarded  as  part  of  copyright  notice  and  notice  was  void 
for  want  of  date. 

Variance  between  certiflcate  showing  deposit  by  A  and  B  and  notice 
showing  entry  by  A  is  immaterial. 
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Approved  in  White-Smith  Music  Pub.  Co.  v.  Apollo  Co.,  139  Fed.  429, 
where  music  composer  places  it  with  publisher  for  publication  and  sale 
and  it  does  so  in  own  name,  it  may  sue  for  its  infringement;  Falk  v. 
Schumacher,  48  Fed.  223,  notice  sufficient  when  date  placed  first. 

Distinguished  in  Daly  v.  Brady,  39  Fed.  266,  denying  relief  where  was 
material  change  in  title. 

Effect  of  omitting  notice  of  copyright  from  licensed  publication. 
Note,  66  L.  B.  A.  445. 

Autbor  may  make  parol  traasf er  of  rUtbts  before  copyiigbt. 
Approved  in  Black  v.  Allen^  42  Fed.  625,  9  L.  R.  A.  438,  sustaining 
assignment. 

Evidence  examined  and  bdd  tbat  defendants  infringed  plaintiff's  copy- 
rigbt  of  court  reports. 

Approved  in  Huebsch  v.  Arthur  H.  Crist  Co.,  209  Fed.  894,  in  suit  for 
infringement  of  copyright,  where  complainant  proved  all  his  books  bore 
copyright  notice  on  first  page,  as  required  by  law,  and  it  was  admitted 
defendant  sold  leaflet  containing  copy  of  substantial  part  of  book,  com- 
plainant was  entitled  to  accounting;  White  v.  Bender,  185  Fed.  926, 
denying  injunction  against  law-book  publisher  for  infringement  of  copy- 
right, where  it  does  not  appear  with  certainty  that  so  much  has  been 
taken  from  prior  book  that  its  value  is  materially  diminished;  Geo. 
T.  Bisel  Co.  v.  Welsh,  131  Fed.  566,  enjoining  infringement  of  digest  of 
Pennsylvania  laws,  where  mistakes  appeared  verbatim  in  Infringing 
work;  Ladd  v.  Oxnard,  75  Fed.  732,  holding  credit  ratings  book  infringed 
by  book  containing  certain  corrections;  West  Pub.  Co.  v.  Lawyers' 
Co-op.  Pub.  Co.,  79  Fed.  762,  85  L.  E.  A.  405,  25  C.  C.  A.  648,  infringe- 
ment of  using  syllabi  for  digest. 

Provision  In  equity  salt  tbat  defendant  produce  acoomit-books  and 
papers  Is  usual. 

Approved  in  Gilmore  v.  Anderson,  38  Fed.  848,  849,  accounting  for 
profits  ordered,  though  forfeiture  not  asked;  United  States  Printing  Co. 
V.  American  etc.  Card  Co.,  70  Fed.  53,  settlement  of  damages,  with  manu- 
facturer, not  bar  to  suit  for  use  of  patented  invention. 

Defendant  Is  not  entitled  to  credit^  in  fixing  damages,  for  salaries  in 
conducting  infringement. 

Approved  in  Decker  v.  Smith,  225  Fed.  782,  complainant  seeking  dam- 
ages for  infringing  his  patent  may  recover  profits  on  infringing  goods 
sold  by  defendant,  and  latter  cannot  offset  expenses  in  attempting  to 
make  sales  of  infringing  goods ;  Kansas  City  Hay  Press  Co.  v.  Devol,  127 
Fed.  369,  holding,  in  computing  profits  of  infringement  by  partnership, 
XIV--34 
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defendants  not  entitled  to  credit  for  value  of  their  own  services  or  with 
sums  paid  them  by  firm  for  work  done  in  manufacture  of  infringing 
article,  as  part  of  cost  of  manufacture ;  "W.  R.  Lynn  Shoe  Co.  v.  Auburn- 
Lynn  Shoe  Co.,  103  Me.  340,  69  Atl.  572,  in  determining  profits  made  by 
defendant  corporation  in  unfair  competition  with  plaintiff,  sums  drawn 
as  salaries  by  officers  of  corporation  should  not  be  included  in  cost  of 
manulacture  and  sale ;  National  etc.  Paper  Co.  v.  Dayton  Paper-Novelty 
Co.,  95  Fed.  994,  allowing  half  salaries. 

Defendants  held  chargeable  for  profits  of  original  sale  and  of  resale 
After  purchase  as  second-hand. 

Approved  in  West  Pub.  Co.  v.  Lawyers'  Co-op.  Pub.  Co..  64  Fed.  368, 
25  L.  B.  A.  448,  arguendo. 

Defendants  are  chargeable  wltb  profits,  ascertained  by  deducting  manu- 
facturing cost  from  price. 

Approved  in  Seeger  Refrigerator  Co.  v.  American  Car  &' Foundry  Co., 
212  Fed.  748,  holding  profits  recoverable  were  only  those  resulting  from 
infiingement  of  patent  monopoly;  Dam  v.  Eark  La  Shelle  Co.,  175  Fed. 
908,  20  Ann.  Oas.  1173,  99  C.  C.  A.  392,  owner  of  copyright  of  story 
appropriated  as  basis  of  play  may  recover  as  damages  all  profits  made 
by  infringer  from  production  of  play ;  Cauda  Bros.  v.  Michigan  Malle- 
able Iron  Co.,  152  Fed.  180,  81  C.  C.  A.  420,  infringer  of  patent  is  not 
entitled  to  deduct  from  profits  made  during  certain  period,  loss  subse- 
quently incurred  iii  separate  transaction;  The  Mobila,  147  Fed.  883, 
applying  rule  to  findings  of  commissioner  as  to  value  of  vessel  lost  in 
collision;  Social  Raster  Assn.  v.  Murphy,  129  Fed.  148,  in  equity  suit 
for  infringement  of  copyright  no  damages  beyond  profits  realized  from 
infringement  are  recoverable. 

Master's  condnsions,  depending  upon  weighing  of  conilictlng  evidence, 
are  presumed  correct. 

Approved  in  Ferguson  Contracting  Co.  v.  Manhattan  Trust  Co.,  118 
Fed.  792,  55  C.  C.  A.  529,  reaffirming  rule;  Continuous  QIass  Press  Co. 
V.  Schmertz  Wire  Glass  Co.,  219  Fed.  205, 135  C.  C.  A.  85,  awarding  dam- 
ages for  infringement  of  process  patent  in  conformity  with  master's 
report,  where  no  clear  error  or  mistake  appears ;  Hitner  v.  Diamond  State 
Steel  Co.,  207  Fed.  620,  confirming  report  of  master  appointed  to  audit 
account  of  receiver,  where  no  clear  error  or  mistake  appears;  Bemis 
Car  Box  Co.  v.  J.  G.  Brill  Co.,  200  Fed.  765, 119  C.  C.  A.  229,  sustaining 
findings  of  referee  as  to  amount  of  damages  recoverable  for  infringe^ 
ment  of  patent,  whether  measured  by  rule  of  profits  or  reasonable 
royalty ;  Blassengame  v.  Boyd,  178  Fed.  3,  21  Ann.  Oas.  800, 101  C.  C.  A. 
129,  findings  of  master  are  presumptively  correct,  but  are  advisory  only 
where  reference  is  by  court  without  consent;  Fullerton  Walnut  Grow- 


531  CALLAGHAN  v.  MYERS.  128  U.  S.  617-667 

ers'  Assn.  v.  Anderson-Bamgrover  Mfg.  Co.,  166  Fed.  453,  92  C.  C.  A. 
295,  holding  evidence  sustains  master's  conclusions  as  to  profits  made 
by  appellant  from  use  of  patent  for  process  of  bleaching  nuts ;  Cimiotti 
Unhairing  Co.  v.  American  Fur  Refining  Co.,  168  Fed.  632,  93  C.  C.  A. 
546,  and  Cimiotti  Unhairing  Co.  v.  American  Fur  Ref.  Co.,  158  Fed. 
173,  refusing  to  set  aside  master's  findings  of  fact  that  damages  result- 
ing from  granting  of  preliminary  injunction  against  defendants  to  re- 
strain alleged  infringement  of  patent  was  amount  of  injunction  bond; 
Chicago  Motor  Vehicle  Co.  v.  American  Oak  Leather  Co.,  141  Fed.  521, 
72  C.  C.  A.  576,  and  Southern  Pine  Co.  v.  Savannah  Trust  Co.,  141  Fed. 
805,  both  applying  rule  to  findings  of  fact  of  referee  in  bankruptcy; 
The  Gertrude,  112  Fed.  448,  holding  findings  of  commissioner  as  to 
value  of  vessel  lost  in  collision  will  not  be  set  aside  where  he  acted 
within  bounds  of  reasonable  judgment  and  upon  conflicting  testimony; 
Fidelity  &  Casualty  Co.  v.  St.  Matthews  Sav.  Bank,  104  Fed.  860,  44 
C.  C.  A.  225,  holding  where  case  involving  long  and  complicated  accounts 
and  taking  of  testimony  of  many  witnesses  is  by  consent  referred  to 
special  master  to  hear  and  determine  all  issues  of  law  and  fact,  findings 
will  not  be  set  aside  unless  there  is  clear  error,  misconduct  o^*  fraud; 
Hutchins  v.  Munn,  28  App.  D.  C.  280,  confirming  findings  of  auditor, 
concurred  in  by  court  below,  as  to  amount  of  damages  sustained  by 
defendant  from  wrongful  injunction;  Smith  v.  American  Bonding  etc. 
Co.,  12  App.  D.  C.  198,  confirming  report  of  auditor  in  equity  suit  that 
certain  houses  were  not  "trimmed  out";  Johnson  v.  Gallegos,  10  N.  M. 
4,  60  Pac.  72,  holding  court  may,  of  own  motion,  make  additional  and 
supplemental  findings  to  those  of  master,  if  such  additional  findings 
are  bast  1  on  evidence,  in  order  to  clear  up  any  matter ;  Looust  v.  Caruth- 
ers,  23  Okl.  378,  100  Pac.  522,  upholding  master's  finding  of  le^timacy 
of  children  in  controversy  as  to  heirship;  Kimberly  v.  Arms,  129  XJ.  S. 
524,  32  L.  Ed.  768,  9  Sup.  Ct.  359,  where,  by  consent,  whole  case  was 
referred;  Camden  v.  Stuart,  144  U.  S.  119,  36  L.  Ed.  368,  12  Sup.  Ct. 
590,  refusing  to  go  into  minor  details  of  report ;  Metropolitan  Nat.  Bank 
v.  Rogers,  53  Fed.  779,  3  C.  C.  A.  666,  applying  rule  to  findings  of 
lower  court;  Henry  v.  Travelers'  Ins.  Co.,  42  Fed.  364,  giving  master's 
report  benefit  of  presumption;  Keep  v.  Fuller,  42  Fed.  897,  and  excep- 
tions overruled;  Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  57  Fed. 
445,  Clyde  v.  Richmond  etc.  R.  R.  Co.,  59  Fed.  399,  The  Elton,  83  Fed. 
520,  31  C.  C.  A.  496,  Holt  v.  Silver,  169  Mass.  456,  48  N.  E.  838,  and 
Hartman  v.  Evans,  38  W.  Va.  677,  18  S.  E.  813,  all  giving  master's  or 
commissioner's  report  benefit  of  presumption;  Cann  v.  Cann,  40  W.  Va. 
152,  20  S.  E.  914,  holding  commissioner's  report  not  presumed  incor- 
rect because  set  aside  by  lower  court;  dissenting  opinion  in  Chauncey 
V.  Dyke  Bros.,  119  Fed.  21,  55  C.  C.  A.  579,  majority  holding  where 
after  execution  of  mortgage  agent  of  mortgagees  retained  money,  and 
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material  was  furnished  by  one  materialman,  on  his  representation  that 
there  was  still  sixteen  hundred  and  fifty  dollars  left  and  that  he  would 
see  that  such  material  was  paid  for  out  of  such  fund,  claim  of  material- 
man was  prior  to  that  of  mortgagees. 

Distinguished  in  The  Cayuga,  59  Fed.  488,  8  C.  C.  A,  188,  holding 
commissioner  erred  in  allowing  certain  claim;  Medler  v.  Albuquerque 
Hotel  etc.  Co.,  6  N.  M.  340,  28  Pac.  553,  court  justified  in  considering 
testimony  before  master  as  if  taken  before  it;  Hulings  v.  Hulings  Lum- 
ber Co.,  38  W.  Va.  370,  18  S.  E.  627,  modifying  commissioner's  conclu- 
sions as  to  fraud. 

Conclusiveness  and  weight  of  master's  findings  of  fact.    Note,  19 
Ann.  Oba.  911. 

Owner  may  recorer  profits  reiulting  from  sale  of  books  as  a  whole. 
Approved  in  Westinghouse  Electric  etc.  Co.  v.  Wagner  Electric  etc. 
Co.,  225  U.  S.  619,  56  L.  Ed.  1228,  32  Sup.  Ct.  691,  where  infringer  by 
commingling  elements  renders  it  impossible  for  patentee  to  meet  re- 
quirement of  apportionment,  entire  inseparable  profit  must  be  given 
to  patentee;  Frank  Shepard  Co.  v.  Zachary  P.  Taylor  Pub.  Co.,  185 
Fed.  .944,  and  Frank  Shepard  Co.  v.  Zachary  P.  Taylor  Pub.  Co.,  193 
Fed.  993,  113  C.  C.  A.  609,  granting  injunction  against  entire  work  for 
infringement  of  copyright  on  legal  citations,  where  extent  of  use  of 
complainant's  work  could  not  be  determined;  Park  &  Pollard  Co.  v. 
Kellerstrass,  181  Fed.  432,  where  publication  by  defendant  contains 
matter  infringing  complainant's  copyright,  together  with  other  matter, 
whole  publication  may  be  enjoined,  leaving  it  to  defendant  to  apply  for 
modification  of  injunction  after  objectionable  matter  has  been  elim- 
inated; West  Publishing  Co.  v.,  Edward  Thompson  Co.,  169  Fed.  865, 
holding  evidence  sufficient  to  justify  finding  that  entire  American  and 
English  Encyclopedia  of  Law,  first  edition,  and  certain  articles  of  second 
edition  and  Encyclopedia  of  Pleading  and  Practice  infringed  digest 
copyrights;  Social  Register  Assn.  v.  Murphy,  128  Fed.  121,  holding 
injunction  against  infringing  publication  will  be  extended  to  all  por- 
tions in  which  infringing  and  noninfringing  matter  has  been  so  blended 
that  its  separation  is  impracticable,  but  not  to  such  distinct  parts  as 
do  not  infringe;  Hurlbut  v.  Schillinger,  130  U.  S.  472,  82  L.  Ed.  1017, 
9  Sup.  Ct.  589,  to  case  of  infringement  of  patent  pavement;  Crosby 
Steam  Gauge  &  Valve  Co.  v.  Consolidated  Safety  Valve  Co.,  141  U.  S. 
454,  35  L.  Ed.  815,  12  Sup.  Ct.  54,  infringement  of  patent  pump  valve; 
Belford  v.  Scribner,  144  U.  S.  508,  36  L.  Ed.  521,  12  Sup.  Ct.  740,  in- 
fringement of  receipt-book;  dissenting  opinion  in  Bush  &  Lane  Piano 
Co.  V.  Becker  Bros.,  222  Fed.  905,  138  C.  C.  A.  382,  majority  holding 
on  accounting  for  profits  for  infringement  of  design  patent  for  piano 
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ease,  complainant  is  entitled  to  recover  profits  made  on  case  alone,  not 
on  piano  as  whole. 

Distinguished  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Elec- 
tric &  Mfg.  Co.,  173  Fed.  368,  97  C.  C.  A.  621,  where  infringing  article 
contains  material  and  substantial  improvement,  patentee  is  not  entitled 
to  recover  all  profits,  but  only  such  as  resulted  from  use  of  infringing 
parts,  and  burden  rests  on  him  to  separate  profits;  Kansas  City  Hay 
Press  Co.  v.  Devol,  127  Fed.  365,  holding  where  patent  infringed  is  for 
improved  part  only  of  machine,  other  parts  being  open  to  defendant's 
use,  burden  is  on  complainant  to  separate  his  damages  and  defendant's 
profits  between  patented  and  unpatented  features;  Webster  Loom  Co. 
V.  Higgins,  43  Fed.  676,  indicating  rule  of  damages  for  use  of  infringing 
loom ;  Lillard  v.  Sun  Printing  etc.  Assn.,  87  Fed.  213,  rule  not  applicable 
to  sale  of  Sunday  paper,  containing  printed  matter. 

Burden  of    proof    as  to  profits  in  infringement    suit.    Note,  41 
L.  B.  A.  (N.  8.)  655. 

New  corrections  and  addition  to  old  work  as  subject  matter  of 
copyright.    Note,  7  E.  R.  0.  86. 

128  XT.  a  667-673^  82  L.  Ed.  576,  9  Sup.  Ct.  202»  KENNEDY  T.  HAZELTON. 

Spedflc  performamce  of  contract  to  convey  property  not  in  existence, 
or  to  which  idaintUT  has  no  title,  will  not  be  decreed. 

Approved  in  Ryan  v.  Martin,  165  Fed.  771,  denying  specific  perform- 
ance of  defendant's  agreement  to  convey  mining  claims  to  corporation 
where  he  had  no  title;  Howe  v.  Howe  &  Owen  Ball  Bearing  Co.,  154 
Fed.  828,  83  C.  C.  A.  536,  affirming  decree  of  specific  performance  of 
contract  to  vest  title  to  patent  for  invention  in  corporation,  and  to  dis- 
tribute stock  among  those  entitled  thereto  in  accordance  with  their 
agreed  interests;  Standard  Scale  etc.  Co.  v.  McDonald,  127  Fed.  712, 
holding  while  application  pending  in  patent  office,  applicant  cannot 
enjoin  another  from  using  invention;  Hildreth  v.  Thibodeau,  117  Fed. 
148,  denying  specific  performance  of  contract  conveying  rights  in 
machine  made  by  defendant  while  in  complainant's  employ,  by  requir- 
ing defendant  to  assign  application  for  patent,  where  complainant  claims 
invention  is  his  own;  Enslen  v.  Allen,  160  Ala.  534,  49  South.  431, 
equity  will  not  decree  specific  performance  of  agreement  to  convey 
where  defendant  has  no  title,  though  inability  to  convey  was  caused 
by  his  own  act;  Starbird  v.  Jacobs,  46  Colo.  512,  105  Pac.  874,'  where 
defendant  sold  land  to  plaintiff,  and  right  to  certain  number  of  inches 
of  water  from  ditch  company,  suit  for  specific  performance  against  de- 
fendant for  failure  of  ditch  company  to  deliver  water  will  not  lie; 
Farson  v.  Fogg,  205  111.  345,  68  Atl.  761,  holding  bill  for  specific  per- 
formance will  not  be  retained  for  purpose  of  decreeing  damages  for 
breach  of  contract  where  complainant,  at  time  of  filing  bill,  knew  that 
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defendant  had  no  power  to  make  contract  and  that  it  could  not  be 
enforced;  Ward  v.  Newbold,  116  Md.  694,  Ann.  Oa«.  1913A,  919,  81 
Atl.  795,  refusing  specific  performance  of  contract  for  sale  of  real  estate 
providing  for  future  creation  of  two  certain  ground  rents  to  be  con- 
veyed by  purchaser  to  seller;  Booth  v.  Dingley,  148  Mich.  203,  111 
N.  W.  853,  specific  performance  of  contract  of  defendant  to  convey 
stock  in  newspaper  corporation,  which  stock  was  owned  by  his  mother, 
cannot  be  decreed;  Saxon  v.  White,  21  Okl.  199,  95  Pac.  784,  refusing 
decree  of  specific  performance  of  contract  to  convey  land  free  of  encum- 
brances, where  defendant  is  unable  to  pay  mortgage;  McRae  v.  Smart, 
120  Tenn.  427, 114  S.  W.  732,  decreeing  specific  performance  of  contract 
to  give  plaintiff  half-interest  in  patent,  where  invention  was  substan- 
tially completed  when  contract  was  made;  Saur  v.  Ferris,  145  111.  119, 
34  N.  E.  53,  where  plaintiff  knew  defendant  had  conveyed,"  but  thought 
conveyance  invalid;  Sellers  v.  Greer,  172  111.  558,  40  L.  E.  A.  592,  60 
N.  E.  249,  where  contract  was  by  stockholder  to  sell  property,  known 
to  belong  to  corporation. 

Distinguished  in  Murjahn  v.  Hall,  119  Fed.  187,  granting  accounting 
and  injunction  where  complainant,  inventor  of  water  paint,  induced 
to  disclose  invention  to  defendant  on  latter's  promise  to  keep  it  secret 
and  to  purchase  large  quantities,  but  latter  procured  patent  in  own 
name;  Stickney  v.  Goudy,  132  111.  228,  23  N.  E.  1034,  where  decree 
in  suit  for  fraud,  etc.,  was  bar  to  subsequent  action  for  damages. 

Patent  Issued  to  one  not  inventor,  I3  void;  Iience,  bill  to  compel  con- 
veyance to  inventor's  vendee  dismissed. 

Approved  in  Fuller  v.  Schutz,  88  Minn.  375,  93  N.  W.  119,  reaflftrming 
rule;  Disbrow  v.  Creamery  Package  Mfg.  Co.*  110  Minn.  243,  245,  125 
N.  W.  118,  holding  equity  will  not  enforce  claim  arising  from  and  for 
share  of  profits  from  patent  fraudulently  obtained. 

Patent  for  invention  as  a  monopoly.    Note,  20  E.  R.  0.  8. 

Miscellaneous.  Cited  in  Steward  v.  American  Lava  Co.,  216  U.  S. 
168,  54  L.  Ed.  144,  30  Sup.  Ct.  46  (affirming  American  Lava  Co.  v. 
Steward,  155  Fed.  737,  84  C.  C.  A.  157),  amended  specification  of  Dolan 
patent  for  duplex  acetylene  gas-burner  is  void  because  introducing  new 
matter  not  sworn  to,  where  original  application  made  no  claim  for 
process  and  disclosed  no  invention  of  device;  Ney  Manufacturing  Co. 
V.  Swineford  Co.,  211  Fed.  472,  amendment  of  patent  application  of 
Taylor  patent  for  track  for  hay-carriers  is  void  for  introducing  claim 
not  contained  in  original  application  and  not  verified. 

128  XT.  8.  67S-686,  32  !«.  Ed.  671,  9  Snp.  Ct  195,  XmiTED  STATES  ▼.  IRON 
SILVER  MIN.  00. 

Willful  misrepiresentatlon  by  applicant  for  patent^  entitles  government 
to  have  patent  vacated. 
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Approved  in  McCaskill  Co.  v.  United  States,  216  U.  S.  508,  54  L.  Ed. 
594,  30  Sup.  Ct.  386,  bill  to  cancel  patent  for  fraud  in  procuring  home- 
stead entry  is  sufficient,  where  it  avers  that  paten  lee  deceived  land 
office  by  false  testimony  as  to  extent  of  his  improvements,  cultivation 
and  residence;  United  States  v.  Krueger,  228  Fed.  99,  holding  govern- 
ment entitled  to  cancellation  of  patent,  where  defendant,  purchasing 
land  under  entry,  was  charged  by  adverse  occupancy  and  recorded  con- 
veyances, with  notice  of  fraudulent  character  of  entry ;  United  States  v. 
Lavenson,  206  Fed.  758,  763,  canceling  patents  for  mining  claims  pro- 
cured by  fraudulent  representations  of  discovery  of  valuable  mineral 
deposits;  United  States  v.  American  Bell  Tel.  Co.,  167  U.  S.  240,  42 
L.  Ed.  154,  17  Sup.  Ct.  810,  holding  misconduct  in  obtaining  patent, 
not  proved;  dissenting  opinion  in  Northern  Pac.  R.  R.  v.  Barden,.  46 
Fed.  619,  majority  holding  exception  from  railroad  grant  was  of  minerals 
known  at  time  of  location  and  filing. 

Decree  of  certainty  necessary  to  establish  fraud  in  civil  action. 
Note,  88  L.  R.  A.  (N.  S.)  889. 

Burden  l3  on  government,  in  suit  to  cancel  inttMit  for  applicant's  frand. 
Approved  in  United  States  v.  Stinson,  197  U.  S.  205,  49  L.  Ed.  725, 
25  Sup.  Ct.  426,  reaffirming  rule;  Diamond  Coal  etc.  Co.  v.  United 
States,  233  U.  S.  239,  240,  58  L.  Ed.  989,  940,  34  Sup.  Ct.  507,  govern- 
ment  has  burden  of  proof  in  suit  to  annul  homestead  patent  as  wrong- 
fully covering  mineral  lands;  Connor  v.  United  States,  214  Fed.  530, 
131  C.  C.  A.  68,  in  suit  to  cancel  patent  to  desert  land  for  fraud,  evi- 
dence was  insufficient  to  warrant  cancellation  on  ground  of  fraudulent 
testimony  in  making  final  proofs;  Multnomah  Mining  etc.  Dev.  Co.  v. 
United  States,  211  Fed.  102,  128  C.  C.  A.  28,  in  suit  to  set  aside  patent 
for  ground  entered  as  mining  claims,  evidence  warrants  finding  that 
claims  had  been  entered  because  of  water-power,  and  not  for  mining; 
United  States  v.  Marshall  Min.  Co.,  129  U.  S.  588,  82  L.  Ed.  788,  9 
Sup.  Ct.  346,  holding  eight  years'  delay  showed  acquiescence  in  action 
of  Land  Department;  Lalone  v.  United  States,  164  U.  S.  258,  41  L.  Ed. 
426,  17  Sup.  Ct.  75,  preponderance  of  evidence  not  sufficient  in  action 
to  recover  pension;  Montana  Cent.  Ry.  Co.  v.  Migeon,  68  Fed.  813,  but 
holding  presumption  overcome  by  proofs;  United  States  v.  King,  83 
Fed.  191,  27  C.  C.  A.  509,  refusing  to  disturb  trial  court's  finding  in 
favor  of  patent;  United  States  v.  King,  9  Mont.  79,  22  Pac.  498,  action 
to  cancel  patent,  on  grounds  that  lode  was  not  discovered  nor  work 
done;  Porter  v.  Bishop,  25  Fla.  760,  6  South.  866,  holding  complaint 
failed  to  state  case  for  interference  with  department's  decision. 

Tlacer  daim,"  and  '^eins  or  lodes,"  in  Bevised  Statutes,  defined. 
Approved  in  Northern  Pac.  Ry.  v.  Soderberg,  188  U.  S.  532,  47  L.  Ed. 
582,  23  Sup.  Ct.  367,  holding  lands  valuable  chiefly  for  granite  quarries 
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are  "mineral  lands/'  within  meaning  of  exception  of  such  lands  in 
Northern  Pacific  grant  of  July  2,  1864;  Grand  Central  Min.  Co.  v. 
Mammoth  Min.  Co.,  29  Utah^  575,  83  Pac.  677,  considering  what  con- 
stitutes vein  or  lode;  Wheeler  v.  Smith,  5  Wash.  St.  707,  32  Pac.  785, 
holding  no  valid  location  can  be  made  when  no  minerals  exist. 

Amount  of  land  allowable  under  placer  and  under  lode  claims  differ,  as 
do  rights  under  patents. 

Approved  in  Migeon  v.  Montana  Cent.  Ry.  Co.,  77  Fed.  255,  23  C.  C.  A. 
156  (affirming  68  Fed.  815,  816),  distinguishing  between  "lode  known 
to  exist"  and  discovery  of  vein  or  lode,  under  Rev.  Stats.,  §  2320. 

Patent  cannot  enlarge  statutory  exceptions  of  veins  oir  lodes  known  to 
exist;  if  discovered  later  tliey  pass. 

Approved  in  Golden  v.  Murphy,  31  Nev.  415,  103  Pac.  400,  valid  and 
subsisting  mining  claim  on  land  covered  by  town-site  patent  at  time 
patent  was  issued  does  not  pass  thereunder;  Iron  Silver  Min.  Co.  v. 
Mike  &  Starr  etc.  Min.  Co.,  143  U.  S.  402,  36  L.'  Ed.  203,  12  Sup.  Ct. 
545,  instruction  that  lodes  known  at  issue  of  patent,  held  error;  dis- 
senting opinion  in  Iron  Silver  Min.  Co.  v.  Mike  &  Starr  etc.  Min.  Co., 
143  U.  S.  419,  86  L.  Ed.  209, 12  Sup.  Ct.  551,  majority  holding  erroneous 
instruction  harmless;  concurring  opinion  in  Sullivan  v.  Iron  Silver  Min. 
Co.,  143  U.  S.  441,  36  L.  Ed.  218,  12  Sup.  Ct.  559,  where  verdict  for 
patentee  of  placer  claim. 

Distinguished  in  dissenting  opinion  in  Shreve  v.  Copper  Bell  Min. 
Co.,  11  Mont.  341,  28  Pac.  322,  majority  holding  appellant  estopped, 
but  agreeing  that  discovery  of  lode  good  if  valuable  enough  to  work. 

Patents  for  mineral   lands,  what    included    therein — ^Extralateral 
rights.    Note,  58  Am.  St.  Rep.  280. 

Location  of  mining  claim.    Note,  7  L.  B.  A.  (N.  S.)  809,  825. 

To  meet  designation  ''known,"  veins  or  lodes  must  be  clearly  ascer- 
tained; surface  out-croppings  insufficient. 

Approved  in  McConaghy  v.  Doyle,  32  Colo.  97,  75  Pac.  420,  reaffirm- 
ing rule ;  Chrisman  v.  Miller,  197  U.  S.  321,  49  L.  Ed.  778,  25  Sup.  Ct. 
468,  determining  what  is  sufficient  discovery  as  between  rival  claimants 
to  oil  lands;  Mason  v.  Washington-Butte  Mining  Co.,  214  Fed,  36,  130 
C.  C.  A.  426,  affirming  decree  quieting  title  to  placer  claim,  where  at 
time  of  application  for  placer  patent  no  vein  or  lode  had  been  discov- 
ered within  limits  of  ground  covered  by  placer  claim;  Duffield  v.  San 
Francisco  Chemical  Co.,  205  Fed.  484,  123  C.  C.  A.  548,  deposit  of 
calcium  phosphate  in  veins  between  walls  of  limestone  is  vein  or  lode 
of  rock  in  place  within  meaning  of  statute,  and  subject  to  entry  only 
as  lode  claims;  San  Francisco  Chemical  Co.  v.  Duffield,  201  Fed.  835, 
836,  120  C.  C.  A.  160,  holding  ground  containing  bed  of  calcium  phos- 
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phate  in  horizontal  veins  firmly  fixed  in  mass  of  mountain  is  snbject 
to  location  as  lode  or  vein  and  not  as  placer  location;  Overgaard  v. 
Westerberg,  3  Alaska,  174,  176,  holding,  in  ejectment  to  recover  pos- 
session of  placer  mining  claim  upon  allegations  of  prior  valid  location, 
evidence  did  not  show  that  plaintiff  made  actual  discovery  of  gold  within 
limits  of  claim;  Cascaden  v.  Bortolis,  3  Alaska,  206,  in  ejectment  to 
recover  lot  as  part  of  mining  claim,  evidence  that  adjoining  claims 
contained  valuable  deposits  of  placer  gold  was  properly  excluded; 
Madison  v.  Octave  Oil  Co.,  154  Gal.  772,  99  Pac.  178,  holding  evidence 
justifies  finding  that  lands  are  mineral  within  Revised  Statutes,  author- 
izing valid  locations  on  lands  as  mineral  claim;  Noyes  v.  Clifford,  37 
Mont.  150,  151,  152,  94  Pac.  847,  848,  holding  questions  whether  vein 
or  lode  within  limits  of  placer  location  was  excepted  from  patent  to 
holder^  and  therefore  subject  to  defendant's  location,  whether  vein 
was  known  at  time  of  plaintiff's  application,  and  whether  it  contained 
such  mineral  as  made  ground  more  valuable,  were  for  jury;  Gk)lden  v. 
Murphy,  31  Nev.  427,  429,  103  Pac.  405,  406,  valid  mining  claim  can 
only  be  based  on  discovery  within  limits  of  claim,  and  existence  of 
minerals  in  such  quantities  as  to  make  land  more  valuable  for  mining 
than  for  any  other  purpose;  Board  of  Education  v.  Mansfield,  17  S.  D. 
81, 106  Am.  St  Bep.  771,  95  N.  W.  288,  town-site  patent  not  collaterally 
attackable  by  one  subsequent  mining  locator;  Grand  Central  Min.  Co.  v. 
Mammoth  Min.  Co.,  29  Utah,  578,  83  Pac.  678,  considering  what  con- 
stitutes vein  or  Ipde;  Davis  v.  Weibbold,  139  U.  S.  524,  525,  85  L.  Ed. 
244,  245,  11  Sup.  Ct.  634,  635,  holding  rule  applicable  to  exceptions  in 
town-site  patent;  Iron  Silver  Min.  Co.  v.  Mike  &  Starr  etc.  Min.  Co., 
143  U.  S.  404,  86  L.  Ed.  204,  12  Sup.  Ct.  545  (see  dissenting  opinion 
in  143  U.  S.  424,  86  L.  Ed.  211,  12  Sup.  Ct.  553),  sustaining  finding  of 
jury  that  vein  in  question  was  known  at  time  of  application;  Migeon 
V.  Montana  Cent.  Ry.  Co.,  77  Fed.  256,  23  C.  C.  A.  156  (affirming  68 
Fed.  815,  816),  holding  existence  of  known  lode  not  proved;  United 
States  V.  Central  Pac.  R.  R.  Co.,  93  Fed.  873,  refusing  to  cancel  patent ; 
Brownfield  v.  Bier,  15  Mont.  410,  412,  414,  39^  Pac.  463,  464,  refusing 
to  disturb  finding  of  trial  court,  where  there  was  conflict;  Butte  etc. 
Min.  Co.  V.  Sloan,  16  Mont.  101,  40  Pac.  218,  refusing  to  disturb  verdict 
against  lode  claimant,  where  evidence  conflicting;  Casey  v.  Thieviege, 
19  Mont.  347,  61  Am.  St  Bap.  518»  48  Pao.  396,  jury's  finding  favor 
of  known  veins,  held  not  justified. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  189  Am.  St.  Bep.  TTI,  197. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 

Note,  Ann.  Gas.  1912A,  1813. 
Sufficiency  of  discovery  of  mineral  to  support  location  of  mining 

claim.    Note,  15  Ann.  Gas.  629. 
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Lodes  or  veins  within  placer  claims.    Note,  60  L.  B.  A.  289,  298» 
296. 

Subsequent  dlscoyery  of  lodes  wltbln  li^iitB  of  placer  patent  does  not 
affect  applicant's  good  f aitli. 

Approved  in  Brownfield  v.  Bier,  15  Mont.  410,  39  Pac.  463,  where 
there  was  conflict  in  testimony,  trial  court's  finding  that  was  not  known 
lode  will  be  aflSrmed;  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc.  Co., 
196  U.  S.  349,  49  L.  Ed.  509,  26  Sup.  Ct.  266,  arguendo. 

Surveyor  general's  certlflcate,  showing  location  work  perf ormedy  Is  con- 
clusive. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  700, 
58  L.  Ed.  1552,  34  Sup.  Ct.  907,  patent  issued  by  Land  Department  under 
Railway  Land  Grant  Act,  expressly  excluding  mineral  lands  from 
operation  of  act  is,  upon  collateral  attack,  conclusive  that  land  is  agri- 
cultural; Last  Chance  Min.  Co.  v.  Bunker  Hill  &  Sullivan  Min.  etc. 
Co.,  131  Fed.  686,  66  C.  C.  A.  299,  fact  that  locator  of  lode  claim  failed 
to  record  location  notice  within  time  required  by  State  statute  does 
not  invalidate  location;  United  States- v.  King,  9  Mont.  80,  22  Pac.  499, 
striking  out  averment  as  to  surveyor's  estimate  of  work  done,  was  errpr ; 
dissenting  opinion  in  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  410,  75 
Atl.  217,  majority  holding  in  ejectment  by  State  to  recover  tide-lands, 
evidence  that  grant  of  defendant  from  riparian  commission  is  invalid 
because  lands  are  natural  oyster-beds  is  inadmissible. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Stuirtevant  v.  Vogel, 
167  Fed.  456,  93  C.  C.  A.  84,  majority  holding  that  Alaska  Code  does 
not  require,  but  permits  recording  of  notices  of  mining  locations,  and 
failure  to  record  does  not  cause  forfeiture  of  rights. 

128  XT.  S.  686-^91,  32  L.  Ed.  569,  9  Sup.  Ct  200,  STAOHELBEBG  ▼.  TONCE. 

Adoption  of  name  '^ormandi"  cannot  deprive  pabUc  of  use  of  word 
"Normanda"  previously  used. 

Approved  in  Corbin  v.  Gould,  133  U.  S.  314,  88  L.  Ed.  613,  10  Sup.  Ct. 
314,  refusing  to  proted;  ''Tycoon''  as  applied  to  tea;  Goldstein  v. 
Whelan,  62  Fed.  125,  "NaiK)leon,"  as  applied  to  cigars,  anticipated; 
Symonds  v.  Jones,  82  Me.  315,  17  Am.  St.  Bep.  494,  8  L.  B.  A.  574,  19 
Atl.  823,  no  injunction  while  successor  failed  to  state  that  original  owner 
sold  out;  Watkins  v.  Landon,  52  Minn.  394,  88  Am.  St.  Bep.  563,  19 
L.  B.  A.  289,  54  N.  W.  194,  name  ^'Ward''  as  applied  to  liniment  long 
known  by  that  name. 

What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
85  Am.  St.  Bep.  88. 

Infringement  of  trademark.    Note,  25  E.  B.  0.  221. 

Sale  of  trademark.    Note,  1  L.  B.  A.  (N.  S.)  725, 
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Wliere  land  Is  granted  according  to  official  plat,  ^at^   with  notes, 
descriptions,  etc.,  are  part  of  deed. 

Approved  in  Producers'  Oil  Co.  v.  Hanzen,  238  U.  S.  338,  59  L.  Ed. 
1336,  35  Sup.  Ct.  755,  holding  tract  not  less  than  forty  acres  lying  be- 
tween platted  lines  of  lot  and  waters  of  navigable  stream  was  not  in-" 
eluded  in  patent  to  such  lot,  where  owner  for  thirty  years  exercised  no 
act  of  possession  beyond  traverse  lines;  Chapman  etc.  Lumber  Co.  v. 
St.  Francis  Levee  District,  232  U.  S.  197,  58  L.  Ed.  568,  34  Sup.  Ct.  297, 
holding  unsurveyed  area  within  exterior  lines  of  township  designated 
upon  official  plat  as  meandered  body  of  water  was  not  conveyed  to 
Arkansas  by  patent  under  Federal  Swamp  Land  Act ;  Security  Land  etc. 
Co.  V.  Burns,  193  U.  S.  179,  48  L.  Ed.  671,  24  Sup.  Ct.  426,  courses  and 
distances  in  official  plat  referred  to  in  patent  control  as  against  actual 
boundary  of  lake  meandered,  where  survey  grossly  fraudulent;  United 
States  V.  Lee  Wilson  &  Co.,  214  Fed.  639,  643,  patent  to  State  under 
swamp-land  grant  for  whole  of  designated  township  of  land,  except  sec- 
tion 16,  did  not  convey  unsurveyed  lands  designated  on  plats  as  lakes, 
though  erroneoously  separated  from  surveyed  land  by  meander  lines ;  Foss 
V.  Johnstone,  158  Cal.  128,  110  Pac.  298,  and  State  v.  Oeorgia  Ry.  etc. 
Co.,  141  Ga.  156,  80  S.  E.  659,  both  holding  where  plat  calls  for  non- 
navigable  river  as  boundary,  grant  will  extend  to  middle  thread  of 
stream;  Read  v.  Bartlett,  255  111.  79,  99  N.  E.  346,  in  action  involving 
location  of  boundary  of  lot,  evidence  was  insufficient  to  overcome  pre- 
sumption that  dimensions  of  lot  given  in  plat  were  correct;  Gary  Land 
Co.  V.  Griesel,  179  Ind.  209, 100  N.  K  675,  patent  to  lot  described  as  con- 
taining 44.50  acres  more  or  less,  included  tract  of  marsh  land  of  4.30 
acres  north  of  river  within  lines  of  lot,  though  not  within  44.50  acres; 
Barringer  v.  Davis,  141  Iowa,  433,  120  N.  W.  69,  where  United  States 
has  parted  with  its  title  to  land  constituting  part  of  public  domain,  new 
sgrvey  can  have  no  effect  upon  rights  of  those  holding  under  prior  grant ; 
Perry  v.  Board  of  Commrs.  of  Caddo  Levee  District,  132  La.  423,  61 
South.  514,  patent  to  land  may  include  strips  or  tongues  of  land  extend- 
ing into  lake,  where  official  plat  shows  one  of  boundaries  to  be  lake; 
Brown  v.  Milliman,  119  Mich.  612,  78  N.  W.  788,  holding  where  creek 
properly  accounted  for  in  field-notes  it  controls  courses  and  distances; 
Round  Mountain  Min.  Co.  v.  Round  Mountain  Sphinx  M.  Co.,  36  Nev. 
558, 138  Pac.  76,  exclusions  made  by  deputy  mineral  surveyor  at  instance 
of  patentee,  in  survey  for  patent  including  conflicting  claims,  are  con- 
clusive as  to  priority  of  locations;  Kneeland  v.  Korter,  40  Wash.  366, 
370,  1  L.  B.  A.  (N.  S.)  745,  82  Pac.  610,  611,  where  tide-lands  within 
place  limits  of  railroad  grant  surveyed  and  defined  and  railroad  per- 
formed all  conditions  before  admission  of  State,  railroad  entitled  to 
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landy  though  patent  not  issued  till  after  Constitution  adopted ;  Heath  v. 
Wallace,  138  U.  S.  583,  84  L.  Ed.  1068,  11  Sup.  Ct.  384,  holding  descrip- 
tion on  township  plat  must  be  read  in  light  of  field-notes ;  United  States 
v..  Texas,  162  U.  S.  37,  40  L.  Ed.  879,  16  Sup.  Ct.  733,  construing  treaty 
in  connection  with  map  referred  to ;  Beatty  v.  Robertson,  130  Ind.  593,  30 
'N,  E.  707,  conflict  in  field-notes  explained  by  reference  to  plat;  Brown  v. 
Milliman,  119  Mich.  612,  78  N.  W.  788,  where  field-notes  were  used  to 
reconcile  discrepancy ;  Goltermann  v.  Schiermeyer,  111  Mo.  413, 19  S.  W. 
486,  Campbell  v.  Wood,  116  Mo.  202,  22  S.  W.  798,  and  Cogswell  v.  For- 
rest, 14  Wash.  3,  43  Pac.  1099,  all  holding  plat  became  part  of  patent ; 
Whitney  v.  Detroit  Lumber  Co.,  78  Wis.  247,  250, 47  N.  W.  427,  428,  gen- 
eral description  governed,  where  call  of  plat  could  not  be  answered; 
Mitchner  v.  Holmes,  117  Mo.  209,  22  S.  W.  1076,  mistake  in  report  in 
partition  held  cured  by  plat  referred  to. 

.  Distinguished  in  Canavan  v.  Dugan,  10  N.  M.  320,  62  Pac.  973,  holding 
where  monuments  actually  established  by  government  surveyor  contra- 
dict field-notes  and  official  plat  of  survey,  former  control  latter  and  de- 
termine the  true  boundary;  Propper  v.  Wohlwend,  16  N.  D.  114,  112 
N.  W.  969,  holding  original  monuments  established  by  government  sur- 
veyors control  over  plats  in  case  of  disputed  boundary  line. 

Conclusiveness  of  established  boundaries.    Note,  110  Am.  8t^  Bap. 
679. 

General  rules  for  the  location  of  boundaries.'  Note,  129  Am.  St. 
Rep.  1013. 

Power  to  make   and  correct   Bnrrays  belongv  etsdusiTely  to  Land 
Departm^it. 

Approved  in  McBride  v.  Whitaker,  65  Neb.  147,  90  N.  W.  970,  reaffirm- 
ing rule ;  United  States  v.  Morrison,  240  U.  S.  210,  60  L.  Ed.  607,  36  Sup. 
Ct.  333,  survey  of  lands  embraced  in  school  grant  to  Oregon  was  not 
complete  administrative  act  preventing  Congress  from  otherwise  dis- 
posing of  lands  until  survey  was  accepted  by  land  office;  United  States 
V.  Montana  Lumber  etc.  Co.,  196  U.  S.  578,  49  L.  Ed.  605,  25  Sup.  Ct.  367, 
private  survey  inadmissible  in  action  by  United  States  to  recover  value 
of  timber  cut  from  unsurveyed  land  to  show  land  when  surveyed  will 
be  within  railroad  grant ;  United  States  v.  Cowlishaw,  202  Fed.  321,  hold- 
ing title  to  school  lands  did  not  pass  to  State  until  official  survey  was 
made ;  United  States  v.  Bonners  Ferry  Lumber  Co.,  184  Fed.  189,  title  to 
school  land,  prior  to  survey,  remained  in  United  States,  and  State  could 
not  grant  authority  to  remove  timber  therefrofn,  nor  prevent  .United 
States  from  recovering  value  of  timber  removed ;  Murphy  v.  Tanner,  176 
Fed.  543,  100  C.  C.  A.  125,  in  ejectment  by  person  having  title  by  pat- 
ent from  United  States,  homestead  claimant  cannot  attack  correctness 
of  government  survey  of  land  in  controversy;  Carroll  v.  United  States, 
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154  Fed.  431,  83  C.  C.  A.  245,  on  trial  of  defendant  charged  with  main- 
taining unlawful  inclosure  of  public  lands,  deed  from  railroad  to  defend- 
ant for  unsurveyed  public  lands,  described  by  section  and  subdivision  is 
inadmissible  to  show  color  of  title;  Stanclift  v.  Fox,  152  Fed.  699,  81 
C.  C.  A.  623,  holding  decision  of  Secretary  of  Interior  as  to  extent  of 
town  site  of  Creek  Nation  was  final,  in  absence  of  fraud;  Kirwan  v. 
Murphy,  109  Fed.  355,  48  C.  C.  A.  399,  holding  where  government  sur- 
veyed and  platted  land  about  lake  and  then  patented  land  according  to 
plats  which  showed  tracts  bounded  by  lake,  and  made  no  attempt  to  cor- 
rect survey  until  complainants  paid  full  price,  government  cannot  cor- 
rect survey  and  revoke  grants ;  Little  v.  Williams,  88  Ark.  48, 113  S.  W. 
343,  where  government  survey  erroneously  included  within  meander  lines 
of  lake,  quantity  of  swamp-lands,  but  Land  Department  nor  State  had 
questioned  survey,  it  could  not  be  attacked  by  individual  claimant  in 
collateral  proceeding;  Weaver  v.  Howatt,  171  Cal.  306,  152  Pac.  927, 
fact  that  location  of  section  comer  in  accordance  with  inaccurate  gov- 
ernment survey  will  set  awry  shapes  and  boundaries  of  sections  affected 
does  not  affect  conclusiveness  of  survey ;  Fredericks  v.  Zumwalt,  134  Cal. 
47,  66  Pac.  40,  holding,  under  Swamp  Land  Act  1850,  §  3,  California 
acquired  no  title  to  a  forty-acre  tract,  less  than  one-third  of  which  was 
marked  as  ''swamp''  on  government  plat,  and  all  of  which  was  in  fact 
fit  for  cultivation;  Jordan  v.  Kingsbury,  25  Cal.  App.  168,  143  Pac.  70, 
where  government  ordered  resurvey  of  section  of  townships  granted  to 
State  for  school  purposes,  and  by  resurvey  lines  were  shifted,  new  tract 
included  became  property  of  State  at  once,  and  was  subject  to  piurchase 
under  State  laws ;  Schlosser  v.  Hemphill,  118  Iowa,  457,  90  N.  W.  843, 
holding  where  there  is  no  water  to  be  meandered,  meander  line  becomes 
boundary  beyond  which  plaintiff's  title  did  not  extend;  Board  of  Direc- 
tors of  Public  Schools  of  New  Orleans  Parish  v.  New  Orleans  Land  Co., 
138  La.  36,  70  South.  28,  after  survey  of  township  by  proper  Federal 
authorities,  section  16  becomes  property  of  State  for  school  purposes 
from  date  of  survey ;  Brown  v.  Parker,  127  Mich.  394,  86  N,  W.  990,  hold- 
ing where  swampy  land  adjacent  to  Lake  Erie  was  surveyed  by  Federal 
government,  bounded  by  meander  line  of  lake,  such  survey  is  conclusive 
that  land  is  not  part  of  bed  of  lake;  Warner  Stock  Co.  v.  Calderwood, 
36  Or.  231,  59  Pac.  116,  holding  purchaser  under  timber  culture  entries 
after  second  survey  reserving  upland  between  first  survey  and  margin  of 
non-navigable  lake,  is  estopped  to  claim  beyond  boundary  under  which  he 
purchased ;  Ferry  v.  Fowler,  37  Utah,  39,  106  Pac.  507,  where  Federal 
government  has  fixed  boundaries  of  Indian  reservation  by  official  survey, 
patents  to  land  outside  of  boundaries  are  valid  as  against  subsequent 
survey  including  such  lands  within  reservation;  Gauthier  v.  Morrison, 
62  Wash.  578,  580, 114  Pac.  503,  504,  where  plaintiff  alleges  that  through 


128  U.  S.  691-700        NOTES  ON  U.  S.  REPORTS.  542 

fraud  or  mistake  of  surveyor  agricultural  lands  subject  to  homestead  en- 
try were  designated  as  lake,  State  court  had  no  jurisdiction  to  grant 
relief  and  adjudge  plaintiff  entitled  to  possession;  Knight  v.  United 
States  Land  Assn.,  142  U.  S.  176,  200,  35  L.  Ed.  979,  988, 12  Sup.  Ct.  262, 
270,  secretary's  action  in  setting  aside  survey  of  pueblo  lands,  not  sub- 
ject to  collateral  attack;  Bishop  v.  Gibbon,  158  U.  S,  166,  39  L.  Ed.  936, 
15  Sup.  Ct.  784',  department's  decision  conclusive  as  to  amount  of  land 
occupied  by  missionary  station;  Stoneroad  v.  Stoneroad,  158  U.  S.  252, 
39  L.  Ed.  970,  15  Sup.  Ct.  829,  survey  of  Mexican  grant,  held  conclusive 
as  to  boundaries ;  Russell  v.  Maxwell  Land  Grant  Co.,  158  U.  S.  256,  39 
L.  Ed.  972,  15  Sup.  Ct.  829,  United  States  survey  not  open  to  collateral 
attack;  Michigan  etc.  Lumber  Co.  v.  Rust,  168  U.  S.  594,  42  L.  Ed.  593, 
18  Sup.  Ct.  210,  holding  department  had  power  to  order  resurvey  of 
swamp-lands ;  New  Orleans  v.  Paine,  51  Fed.  839,  2  C,  C.  A.  516,  refusing, 
while  matter  pending  in  department,  to  enjoin  obliteration  of  old  sur- 
vey ;  Michigan  etc.  Lumber  Co.  v.  Rust,  68  Fed.  167,  sustaining  secretary 
in  corrections  made  for  fraud,  before  patent  issued;  Smyth  v.  New 
Orleans  Canal  &  Banking  Co.,  93  Fed.  923,  35  C.  C.  A.  646,  holding  secre- 
tary might  order  resurvey  of  French  grant;  Snider  v.  Rinehart,  20  Colo. 
465,  39  Pac.  414,  majority  refusing  new  trial,  asked  on  ground  of  newly 
discovered  evidence  as  to  corner;  Fuller  v.  Shedd,  161  111.  492,  62  Am. 
St.  Rep.  397,  33  L.  R.  A.  161,  44  N.  E.  296,  department's  rulings  as  to 
swamp-lands,  good  against  collateral  attack;  Chan  v.  Brandt,  45  Minn. 
94,  47  N.  W.  461,  evidence  of  mistake  in  government  survey,  inadmis- 
sible; Beardsley  v.  Crane,  52  Minn.  544,  54  N.  W.  741,  holding  true 
corner  that  established  by  government  survey;  Rood  v.  Wallace,  109 
Iowa,  10,  79  N.  W.  451,  holding  department  decision  that  tract  was 
swamp-land,  conclusive ;  Greer  v.  Squire,  9  Wash.  463,  37  Pac.  547,  adopt- 
ing, as  true  comer,  that  made  by  surveyor,  regardless  of  notes  and  plats ; 
Johnson  v.  Drew,  34  Fla.  142,  43  Am.  St  Rep.  180,  15  South.  784, 
arguendo. 

Distinguished  in  Gauthier  v.  Morrison,  232  U.  S.  459,  58  L.  Ed.  684,  34 
Sup.  Ct.  384,  tract  of  agricultural  land,  omitted  from  survey,  and  desig- 
nated and  meandered  as  lake,  was  public  land  after  survey  and  within 
operation  of  Federal  settlement  laws. 

After  department  has  approved  surveys  and  maps  have  iMen  flled, 
courts  will  protect  zlghtSw 

Approved  in  Johnson  v.  Hurst,  10  Idaho,  324,  77  Pac.  790,  where  gov- 
ernment lias  parted  with  larger  tract  than  paid  for,  by  patent  to  frac- 
tional lots  on  meandered  stream,  patentee  is  protected  as  against  third 
person  not  claiming  under  government ;  Butler  v.  Grand  Rapids  etc.  R.  R. 
Co.,  85  Mich.  258,  24  Am.  St.  Rep.  91,  48  N.  W.  572,  holding  plaintiff  en- 
titled to  impeach  patent,  by  showing  former  grant. 
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Equity  will  not  enforce  advantage  of  Borveyor  employed  by  another, 
and  who  thinks  he  has  f  oimd  error  In  public  survey. 

Approved  in  Sturm  v.  Boker,  150  U.  S.  334,  37  L.  Ed.  1102, 14  Sup.  Ct. 
106,  where  party's  statement  of  opinion  on  matter  of  law,  did  not  work 
estoppel;  De  Weese  v.  Reinhard,  165  U.  S.  393,  41  L.  Ed.  759,  17  Sup. 
Ct.  342  (affirming  61  Fed.  780,  10  C.  C.  A.  65),  refusing  equitable  aid, 
after  long  acquiescence  in  State's  selection. 

Right  of  agent  or  attorney  to  purchase  or  lease  property  in  own 
behalf.    Note,  47  L.  R.  A.  (N.  S.)  569. 

Miscellaneous.  Cited  in  Vaughan  v.  Knowlton,  112  Cal.  156,  44  Pac. 
479,  as  to  effect  of  line  run  and  marked  on  ground,  under  Rev.  Stats., 
§  2396;  Northern  Pine-Land  Co.  v.  Bigdow,  84  Wis.  166,  21  L.  R.  A,  781, 
54  N.  W.  499;  as  to  rule  for  meander  lines  on  navigable  waters. 
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129  V.  a  1-19,  32  L.  EcL  693,  9  Sup.  Ot.  313,  McOO!BMIOK  V.  OBAHAH. 

FlxBt  daim  of  Gxaham  pfttent  lield  to  be  Umitad  to  special  «Ta2ig»- 
ment  aad  conBtmctioii  set  f  ortli. 

Approved  in  Falls  Rivet  Co.  v.  Wolfe,  40  Fed.  470,  and  Sackett  r. 
Smith,  42  Fed.  853,  confining  patent  to  the  specifieations ;  Campbell 
Printing  Press  Mfg.  Co.  v.  Duplex  Printing  Press  Co.,  86  Fed.  334,  holdz 
ing  specifications  could  not  enlarge  claim. 

Miscellaneous.  Cited  generally  in  Richmond  v.  Atwoodj  52  Fed.  21| 
17  L.  B.  A.  618,  2  C.  G.  A.  596. 

129  XX.  B.  19-26,  32  L.  Ed.  60^  9  Sup.  0t  220,  SABOEirr  ▼.  BUBaSSfl. 

Patent  to  Ooiliain  for  washboard  liald  not  to  coTsr  protector  not  liay- 
tng  elastic  or  resilient  function. 

Approved  in  Sargent  v.  Jenkins,  38  Fed.  585,  holding  Gorham  patent 
not  anticipated  by  protector  of  the  Frike  patent. 

OoEliani  patent  Is  not  inMnged  by  protector,  not  folding  In  rimilar 
manner. 

Approved  in  Sackett  v.  Smith,  42  Fed.  853,  and  Campbell  Printing 
Press  Mfg.  Co.  v.  Duplex  Printing  Press  Co.^  86  Fed.  334^  restricting 
invention  to  description  in  letters. 

129  XX.  8.  26-36,  32  L.  Ed.  586,  9  Sup.  Ot.  207,  laNKEAPOUB  ETC.  BT. 
CO.  ▼.  '•"''"""■■" 


Corporations  are  persons^  witbln  Foarteentb  Amendment^  guaranteeing 
enjoyment  of  property. 

Approved  in  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  566,  foreign 
corporation  owning  gas  wells  in  Oklahoma  cannot  be  deprived  by  statute 
XIV— 35  (545) 
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of  right  to  sell  and  deliver  gas  without  violation  of  Fourteenth  Amend- 
ment; McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  352,  383,  33  L.  R.  A. 
(N.  S.)  706,  108  N.  W.  906,  917,  legislation  imposing  restrictions  upon 
railroad  corporations  not  applicable  to  other  persons  or  corporations  is 
not  violation  of  Fourteenth  Amendment;  State  v.  Standard  Oil  Co.,  61 
Or.  443,  Ann.  Gas.  1914B,  179,  123  Pac.  42,  statute  requiring  every  oil 
company  within  State  to  pay  gross  earnings  tax,  and  not  discriminating 
between  residents  and  nonresidents  is  'valid;  Lawrence  v.  Rutland  R. 
Co.,  80  Vt.  385,  13  Ann.  Gas.  475,  15  L.  R.  A.  (N.  S.)  350,  67  Atl.  1095, 
act  requiring  mining,  quarrying,  manufacturing  or  railroad  corporation 
to  pay  employees  each  week  in  lawful  money  is  not  invalid  as  to  rail- 
road; Hawley  v.  Hurd,  72  Vt.  125,  47  Atl.  402,  upholding  Vt.  Stats. 
1306,  exempting  from  attachment  by  trustee  process,  n^otiable  paper 
transferred  before  due  to  bank  within  this  State;  dissenting  opinion  in 
'Hale  V.  Henkel,  201  U.  S.  84,  50  L.  Ed.  669,  26  Sup.  Ct.  370,  majority 
holding  corporation  charged  with  violation  of  anti-trust  law  is  entitled 
to  protection  against  grand  jury  subpoena  to  produce  its  books  and 
papers;  dissenting  opinion  in  Louisville  etc.  R.  Co.  v.  Central *Stock- 
yards  Co.,  133  Ky.  203,  97  S.  W.  797,  majority  holding  statute  requiring 
railroads  to  furnish  cars  without  discrimination  and  interchange  and 
switching  of  cars  between  connecting  carriers  is  valid;  dissenting  opin- 
ion in  Julian  v.  Kansas  City  Star  Co.,  209  Mo.  103,  107  S.  W.  511, 
majority  holding  right  of  action  for  libel  contained  in  newspaper  accrues 
wherever  newspaper  is  publicly  circulated  by  publisher,  though  it  is 
published  in  another  county  and  publication  there  first  occurs;  Char- 
lotte etc.  Ry.  Co.  v.  Gibbes,  142  U.  S.  391,  35  L.  Ed.  1053,  12  Sup.  Ct. 
256,  Covington  Turnpike  Road  Co.  .v.  Sandf  ord,  164  U.  S.  592,  41  L.  Ed. 
565,  17  Sup.  Ct.  203,  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  154,  41  L.  Ed, 
668,  17  Sup.  Ct.  256,  Lake  Shore  etc.  Ry.  Co.  v.  Smith,  173  U.  S.  690, 
43  L.  Ed.  861,  19  Sup.  Ct.  567,  Hammond  Beef  etc.  Co.  v.  Best,  91  Me. 
438,  42  L.  R.  A.  531,  40  Atl.  340,  and  Sturtevant  v.  Armsby  Co.,  66 
N.  H.  559,  49  Am.  St.  Rep.  628,  23  Atl.  368,  all  following  rule;  Waters- 
Pierce  Oil  Co.  V.  State,  19  Tex.  Civ.  App.  10,  44  S.  W.  940,  upholding 
act  prohibiting  combinations  in  restraint  of  trade;  dissenting  opinion 
in  State  v.  Peel  etc.  Coal  Co.,  36  W.  Va.  840,  17  L.  R.  A.  897,  15  S.  E. 
1013,  act  regulating  court,  dividing  as  to  payments  in  scrip,  by  cor- 
porations ;  Opinion  of  the  Justices,  66  N.  H.  630,  33  Atl.  1077,  arguendo. 

Protection  of  corporations  from  special  and  hostile  l^islation. 
Note,  62  Am.  St.  Rep.  168,  170. 

Word  "person"  as  including  private  corporation.  Note,  20  Ann. 
Gas.  738,  739. 

Constitutional  equality  as  to  corporate  taxation.  Note,  60  L.  R.  A. 
331. 
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Fonrteenth  Ajnendment  does  not  limit  subjects  of  police  power. 
Approved  in  Greer  v.  Downey,  a  Ariz.  166,  61  L.  E.  A.  408,  71  Pac. 
901,  law  authorizing  poundmaster  to  sell  animals  running  at  large  to  ' 
pay  damages  to  land  owner,  without  judicial  proceeding,  deprives  owner 
of  property  without  due  process ;  St.  Louis  etc.  Ry.  Co.  v.  State,  86  Ark. 
524,  112  S.  W.  152,  statute  requiring  railroads  operating  within  State 
to  build  sheds  over  repair  tracks  "where  such  work  is  permanently 
done"  is  valid ;  In  re  Gilstrap,  171  Cal.  113,  152  Pac.  44,  act  prescribing 
license  for  itinerant  vender  of  drugs  is  valid;  Matter  of  Application  of 
Stork,  167  Cal.  295, 139  Pac.  685,  statute  dividing  drivers  of  automobiles 
into  two  classes  and  requiring  professional  chauffeurs  to  obtain  license 
is  valid;  State  v.  Horn,  27  Idaho,  795,  796,  152  Pac.  280,  act  prohibiting 
sheep  from  running  on  range  previously  occupied  by  cattle,  or  upon 
range  ordinarily  occupied  by  cattle-grower,  is  valid;  Christy  v.  Elliott, 
216  III.  41,  42,  108  Am.  St.  Rep.  196,  74  N.  E.  1039,  upholding  act  of 
1903,  regulating  speed  of  automobiles ;  Board  of  Commissioners  of  John- 
son County  V.  Johnson,  173  Ind.  88,  89  N.  E.  595,  act  authorizing 
unincorporated  banks  to  deduct  for  purposes  of  taxation  amount  of 
deposits  from  moneys,  credits  and  other  assets  other  than  real  estate, 
while  individuals  may  only  deduct  indebtedness  from  credits  proper,  is 
valid;  Parks  v.  State,  159  Ind.  219,  64  N.  E.  865,  upholding  Burns'  Rev. 
Stats.  1901,  §§  7318-7323e,  regulating  practice  of  medicine;  Gano  v. 
Minneapolis  &  St.  L.  R.  R.  Co.,  114  Iowa,  726,  89  Am.  St.  Bep.  403,  87 
N.  W.  719,  upholding  Code,  §  2007,  providing  that  where  railroad  takes^ 
land  by  eminent  domain  it  shall  pay  land. owner  reasonable  attorney's 
fees ;  Balch  v.  Glenn,  85  Kan.  746,  Ann.  Gas.  1913A,  406,  43  L.  B.  A. 
(N.  S.)  1080, 119  Pac.  72,  statute  creating  entomological  commission  and 
providing  fo^  extermination  of  San  Jose  scale  and  other  orchard  pests 
is  valid ;  Titus  v.  Sherwood,  81  Kan.  872,  106  Pac.  1071,  authority  given 
to  presiding  officers  of  five  local  miners'  unions  to  demand  that  president 
of  State  association  of  miners  shall  convene  delegates  to  elect  State 
secretary  does  not  give  such  officers  right  to  maintain  action  in  their 
own  names  for  mandamus  to  compel  call;  Ex  parte  Williams,  79  Kan. 
218,  98  Pac.  779,  act  to  protect  mines,  miners  and  mine  laborers,  defining 
manner  of  sale  and  delivery  of  black  powder  for  use  in  coal  mines,  is 
valid;  Dirken  v.  Great  Northern  Paper  Co.,  110  Me.  387,  Ann.  Gas. 
1914D,  396,  86  Atl.  326,  State  Employers'  Liability  Act  exempting 
domestic  servants,  farm  laborers  and  those  engaged  in  cutting  logs  from 
provisions  abolishing  fellow-servant  rule  is  valid ;  State  v.  Robb,  100  Me. 
185,  60  Atl.  876,  upholding  ordinance  prohibiting  collection  of  house 
offal  by  anyone  except  person  appointed  by  sanitary  committee;  Love 
V.  Judge  of  Recorder's  Court,  128  Mich.  551,  87  N.  W.  788,  upholding 
Detroit  ordinance  forbidding  making  of  public  address  in  any  public 
place  within  half-mile  circle  of  city  hall  without  first  obtaining  per- 
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mission  from  mayor;  Detroit  etc.  Ey.  Co.  v.  Commissioner  of  Railroads, 
127  Mich.  229,  62  L.  R.  A.  149,  86  N.  W.  846,  holding,  under  Acts  1893, 
No.  171,  §  5,  where  railroad  extends  lines  across  existing  street-car  line, 
railroad  commissioner  may  require  street-car  company  to  pay  portion 
of  expense  of  constructing  and  maintaining  necessary  safety  appliances ; 
State  V.  Standard  Oil  Co.,  218  Mo.  380,  116  S.  W.  1019,  statutory  pro- 
visions for  forfeiture  of  corporate  franchises  and  licenses  on  conviction 
of  coi^oration  for  violation  of  provisions  prohibiting  pools,  trusts,  con- 
spiracies and  agreements  to  regulate  trade,  are  valid;  People  v.  Lochner, 
177  N.  Y.  149,  69  N.  E.  374,  upholding  Laws  1897,  p.  485,  c.  415,  art. 
VIII,  §  110,  fixing  hours  of  labor  of  bakery  employees ;  Fellows  v.  City 
of  Charleston,  62  W.  Va.  669,  125  Am.  St.  Rep.  990,  13  Ann.  Gas.  1185, 
13  I*.  R.  A.  (N.  S.)  737,  69  S.  E.  625,  ordinance  of  city  requiring  permit 
from  city  to  build  house  is  valid;  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  607,  33  I*.  Ed.  1032,  10  Sup.  Ct.  597,  upholding  tax  on  corporate 
franchise;  Columbus  etc.  Ry.  Co.  v.  Wright,  151  U.  S.  482,  38  L.  Ed. 
243,  14  Sup.  Ct.  400,  upholding  act  distributing  for  taxation  purposes 
rolling  stock  of  a  railway;  New  York  etc.  Ry.  Co.  v.  Bristol,  151  U.  S. 
571,  38  L.  Ed.  274,  14  Sup.  Ct.  442,  upholding  act  to  extinguish  grade 
crossings;  St.  Louis  etc.  Ry.  Co.  v.  Mathews,  165  U.  S.  25,  41  L.  Ed. 
620,  17  Sup.  Ct.  252,  upholding  statute  making  railroad  responsible  for 
fire  communicated  by  engines;  Davis  v.  Massachusetts,  167  U.  S.  47, 
42  L.  Ed.  72,  17  Sup.  Ct.  733,  upholding  ordinance  prohibiting  public 
addresses  on  public  grounds  without  a  permit ;  Magoun  v.  Illinois  Trust 
etc.  Bank,  170  U.  S.  294,  42  L.  Ed.  1043,  18  Sup.  Ct.  598,  upholding 
inheritance  tax  of  Illinois ;  Tullis  v.  Lake  Erie  etc.  R.  R.  Co.,  175  U.  S. 
353,  44  L.  Ed.  195,  20  Sup.  Ct.  137,  upholding  act  making  railroad  liable 
for  injury  to  employee;  State  v.  Tutty,  41  Fed.  762,  7  L.  R.  A.  54, 
holding  void  marriage  prohibited  by  positive  policy  of  State;  Pacific 
Express  Co.  v.  Seibert,  44  Fed.  317,  upholding  State  tax  on  receipts  of 
express  company,  for  business  done  in  this  State;  Youngblood  v.  Bir- 
mingham Trust  etc.  Co.,  95  Ala.  526,  36  Am.  St.  Rep.  249,  20  L.  R.  A. 
61,  12  South.  581,  upholding  act  making  it  a  misdemeanor  for  bank  to 
discount  draft  at  usurious  rate;  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark. 
440,  41  Am.  St.  Rep.  132,  23  L.  R.  A.  276,  25  S.  W.  85,  upholding 
act  prohibiting  withholding  of  employee's  wages  by  railroad;  State  v. 
Schlemmer,  42  La.  Ann.  1170,  10  L.  R.  A.  137,  8  South.  309,  upholding 
ordinance  requiring  filling  up  of  wells  on  premises  where  bread  is  made ; 
State  V.  Pennoyer,  65  N.  H.  116,  5  L.  R.  A.  711,  18  Atl.  880,  physicians 
differing  only  in  respect  to  residence,  cannot  be  subject  to  a  license; 
Sturtevant  v.  Armsby  Co.,  66  N.  H.  559,  49  Am.  St.  Rep.  628,  23  Atl. 
368,  holding  assignment  under  laws  of  another  State  will  not  prevail 
against  a  subsequent  attachment  of  property  here;  Singer  v.  State,  72 
Md.  466,  8  L.  R.  A.  551,  19  Atl.  1045,  and .  State  v.  Gardner,  58  Ohio 
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St.  609,  65  Am.  St.  Rep.  790,  41L.  R.  A.  691,  51  N.  E.  138,  upholding 
act  licensing  plumbers ;  In  re  Oberg,  21  Or.  411,  14  L.  R.  A.  579,  28  Pac. 
131,  upholding  act  that  no  seaman  shall  be  imprisoned  for  debt ;  Waters- 
Pierce  Oil  Co.  V.  State,  19  Tex.  Civ.  App.  11,  44  S.  W.  940,  upholding 
act  prohibiting  combinations  in  restraint  of  trade;  Jones  v.  Brim,  165 
U.  S.  182,  41  L.  Bd.  678,  17  Sup.  Ct.  283  (affirming  11  Utah,  206,  29 
L.  R.  A.  99,  39  Pac.  826),  upholding  act  holding  drover  responsible  for 
damage  done,  where  animals  are  driven  on  a  hillside;  Eureka  City 
V.  Wilson,  16  Utah,  66,  48  Pac.  45,  holding  town  could  prohibit  moving 
of  building  on  streets  without  written  permission;  Vii^nia  Develop- 
ment Co.  V.  Crozer  Iron  Co.,  90  Va.  131,  44  Am.  St.  Rep.  897,  17  S.  E. 
808,  upholding'  act  giving  liens  to  persons  supplying  manufacturing 
corporations;  State  v.  Peel  etc.  Coal  Co.,  36  W.  Va.  827,  17  L.  R.  A. 
893,  16  S.  E.  1008,  upholding  acts  as  to  payment  in  "scrip,"  and  screen- 
ing and  measuring  of  coal;  Haigh  v.  Bell,  41  W.  Va.  24,  31  L.  R.  A. 
1S2,  23  S.  E.  668,  upholding  statute  prohibiting  the  running  at  large  of 
hogs;  dissenting  opinion  in  State  v.  Haworth,  122  Ind.  506,  7  L.  R.  A. 
254,  23  N.  E.  961,  upholding  act  regelating  procurement  of  school  books. 

Iowa  code  section  pemaUzing  railroad  for  neglect  to  pay  for  stock 
killed  is  constitutional. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  77,  59 
L.  Ed.  1211,  35  Sup.  Ct.  678,  statute  requiring  railroad  to  provide  means 
for  passing  water  under  embankments  is  valid;  Atlantic  Coast  Line 
R.  R.  Co.  V.  City  of  Goldsboro,  232  U.  S.  561,  58  L.  Ed.  728,  34  Sup. 
Ct.  364,  ordinances  Umiting  speed  of  trains,  requiring  notice  of  approach, 
fixing  hotirs  for  shifting  cars  and  periods  of  stoppage,  and  requiring 
adjustment  of  tracks  to  established  grade  of  streets  in  business  sections 
of  municipality,  are  valid;  Florida  C.  &  P.  R.  R.  Co.  v.  Reynolds,  183 
U.  S.  478,  46  L.  Ed.  286,  22  Sup.  Ct.  179,  upholding  Fla.  Laws  1885, 
c.  3558,  requiring  controller  to  assess  taxes  for  1879, 1880  and  1881,  upon 
such  railroad  property  as  had  escaped  taxation  for  such  years,  without 
providing  for  assessment  of  taxes  for  those  years  on  other  property; 
Clark  V.  Kansas  City,  176  U.  S.  119,  44  L.  Ed.  397,  20  Sup.  Ct.  286, 
holding  discrimination  between  individuals  and  corporations  in  respect 
to  annexation  to  city  of  lands  held  for  agriculture  not  void,  so  as  to 
defeat  annexation  of  lands  of  corporation  not  held  for  agricultural 
purposes;  American  Linseed  Oil  Co.  v.  Crumbine,  207  Fed.  337,  125 
C.  C.  A.  82,  Kansas  law  prohibiting  sale  of  article  under  name  of 
turpentine,  linseed  oil,  or  flaxseed  oil,  containing  other  ingredients, 
without  marking  on  container  "adulterated"  or  "compound,"  is  valid; 
Norfolk  &  P.  Traction  Co.  v.  Miller,  174  Fed.  609,  98  C.'C.  A.  453, 
where,  in  action  by  street>car  passenger  for  assault  by  defendant's  ser- 
vant, declaration  did  not  allege  facts  showing  ratification  of  agent's 
misconduct,  so  as  to  authorize  punitive  damages,  fact  that  defendant 
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pleaded  justification  did  not  supply  such  defect;  New  York  Cent.  &  H. 
R.  R.  Co.  V.  Price,  159  Fed.  335,  16  L.  R.  A.  (N.  S.)  1103,  86  C.  C.  A. 
502,  statutes  requiring  railroad  to  fence  tracks  impose  new  and  further 
duties  important  to  safety  of  public  and  are  valid;  Kane  v.  Erie  R.  Co., 
133  Fed.  686,  68  L.  R.  A.  788,  67  C.  C.  A.  653,  upholding  Ohio  railroad 
fellow-servant  law  of  1890;  St.  Louis  etc.  Ry.  Co.  v.  Wynne,  90  Ark. 
541,  17  Ann.  Caa.  631,  119  S.  W.  1128,  act  providing  for  payment  of 
double  damages  for  stock  killed  by  railroad  for  failure  to  give  required 
notice  or  to  pay  owner  within  thirty  days  is  valid;  In  re  Finley,  1 
Cal.  App.  207,  81  Pac.  1045,  upholding  Penal  Code,  §  246,  imposing  death 
penalty  for  assault  with  deadly  weapon  by  life  convict;  Tracy  v.  New 
York  etc.  R.  Co.,  82  Conn.  5,  72  Atl.  158,  statute  providiilg  that  traveler 
upon  public  street  whose  passage  over  railroad  crossing  is  obstructed 
more  than  five  minutes  by  train  may  recover  twenty-five  dollars  and 
costs  is  valid,  but  approaches  penal  statute  and  must  be  strictly  con- 
strued ;  Seaboard  Air  Line  Co.  y.  Simon,  56  Fla.  553,  16  Ann.  Gas.  1234, 
20  L.  R.  A.  (N.  S.)  126,  47  South.  1003,  where  subject  of  regulation  is 
payment  for  goods  lost  in  transit  by  common  carrier,  burden  imposed 
on  railroads  alone  is  invalid ;  Bessler  v.  Laughlin,  166  Ind.  569,  117  Am. 
St.  Rep.  396,  9  Ann.  Caa.  234,  77  N.  E.  1047,  act  providing  that  em- 
ployer failing  for  ten  days  after  demand  to  pay  employees  for  labor 
shall  be  liable  for  penalty  of  one  dollar  for  each  succeeding  day  not' 
to  exceed  double  amount  of  wages,  is  valid;  Terre  Haute  etc.  Ry.  Co, 
V.  Salmon,  161  Ind.  133,  67  N.  E.  918,  upholding  statute  authorizing 
owner  of  adjoining  land,  after  thirty  days'  notice,  to  build  or  repair 
railroad  fences,  and  to  collect  expense  thereof  with  attorneys'  fees; 
Chicago  etc.  Ry.  Co.  v.  Irons,  38  Ind.  App.  197,  78  N.  E.  207,  statute 
requiring  railroad  to  construct  and  maintain  fences  along  right  of  way 
is  valid ;  Mier  v.  Phillips  Fuel  Co.,  130  Iowa,  577, 107  N.  W.  624,  uphold- 
ing Code,  §  2485,  making  mine  operator  taking  coal  frond  adjoining  land 
liable  in  double  damages ;  State  v.  Montgomery,  94  Me.  204,  205,  47  Atl. 
168,  holding  void  Hawkers  and  Peddlers'  Act  of  1893,  relative  to  licenses ; 
State  V.  Swagerty,  203  Mo.  525,  120  Am.  St.  Rep.  671,  11  Ann.  Gas. 
725,  10  L.  R.  A.  (N.  S.)  601,  102  S.  W.  485,  laws  regulating  operation 
and  speed  of  automobiles  on  highways  of  State  are  valid;  Callahan  y. 
St.  Louis  etc.  Ry.  Co.,  170  Mo.  494,  94  Am.  St.  Rep.  760,  71  S.  W.  214, 
holding  under  fellow-servant  law  (Rev.  Stats.  1899,  §  2873),  member  of 
railroad  section  gang  who  is  sent  to  warn  passers-by  of  danger  incident 
to  throwing  by  its  other  members  of  ties  from  high  bridge  over  street 
is  included  in  that  act;  Lewis  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  218, 
92  Pac.  473,  act  providing  that  railroad  shall  be  liable  for  damages  sus- 
tained by  employee,  without  contributory  ne^igence  on  his  part,  caused 
by  negligence  of  employee,  is  valid;  Bryant  v.  Skillman  Hardware  Co., 
76  N.  J.  L.  49,  69  Atl.  25,  holding  child  labor  law  valid;  Unwen  v.  State, 
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73  N.  J.  L.  534^  64  Atl.  165,  statute  requiring  resident  or  nonresident 
owner  of  motor  vehicle  to  file  verified  declaration  that  he  is  competent 
driver,  and  requiring  payment  of  registration,  is  valid;  Ives  v.  South 
Buffalo  Ry.  Co.,  201  N.  Y.  298,  Ann.  Cas.  1912B,  156,  84  L.  R.  A.  (N.  S.) 
162,  1  C.  C.  A.  538,  94  N.  E.  441,  holding  Workmen's  Compensation 
Act  imposing  absolute  liability  on  employers  for  injuries  to  employees 
engaged  in  specific  occupation  classified  as  dangerous  was  not  in  viola- 
tion of  Fourteenth  Amendment;  Craven  v.  Bloomingdale,  171  N,  Y. 
447,  64  N.  E.  171,  holding  master  not  liable  for  punitive  damages  for 
servant's  wrongful  act  unless  master  implicated  in  servant's  malicious 
or  wanton  acts  or  authorized  or  ratified  them;  Polt  v.  Chicago  etc.  Ry. 
Co.,  26  S.  D.  382,  128  N.  W.  473,  statute  creating  absolute  liability  of 
railroad  for  actual  damages  caused  by  fire,  and  penalty  of  double  dam- 
ages for  failure  to  pay  actual  damages,  is  valid ;  Jensen  v.  South  Dakota 
etc.  Ry.  Co.,  25  S.  D.  510,  511,  512,  Ann.  Gas.  1912C,  700,  35  L.  R.  A. 
(N.  S.)  1015,  127  N.  W.  652,  statute  making  railroads  liable  for  stock 
killed  or  injured  on  their  tracks  for  want  of  proper  fences  or  cattle- 
guards,  imposes  absolute  liability,  regardless  of  negligence ;  International 
etc.  Ry.  Co.  v.  Richmond,  28  Tex.  Civ.  516,  67  S.  W.  1031,  holding  Where 
by  agreement  with  land  owner  opening  in  railroad  fence  left  open  for 
his  convenience,  at  point  where  it  is  not  way  of  necessity,  fence  is 
not  such  as  is  necessary  to  relieve  from  liability  for  killing  stock  of 
third  person  entering  track  from  land  owner's  premises  through  open- 
ing; Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S.  107,  37  L.  Ed.  101, 
13  Sup.  Ct.  263,  holding  railroad  not  liable  for  exemplary  damages  where 
conductor  wantonly  arrested  a  passenger;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  562,  563,  43  L.  Ed.  554,  655,  19  Sup.  Ct.  283,  upholding  statute 
forbidding  insurance  company  to  deny  that  property  insured  was  worth 
full  amount  of  policy;  Western  Union  Tel.  Co.  v.  New  York,.  38  Fed. 
559,  3  L.  R.  A.  454,  upholding  act  regulating  electric  railways;  Leep 
V.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  441,  41  Am.  St.  Rep.  133,  23  L.  R.  A. 
276,  25  S.  W.  85,  and  St.  Louis  etc.  Ry.  Co.  v.  Paul,  64  Ark.  92,  62  Am. 
St.  Rep.  162,  37  L.  R.  A.  508,  40  S.  W.  708,  upholding  act  penalizing 
railroad  for  failing  to  pay  employee  on  his  discharge ;  Chicago  etc.  R.  R. 
Co.  V.  Pontius,  52  Kan.  267,  34  Pac.  740,  allowing  bridge  carpenter 
to  recover  from  railroad;  Schoolcraft  v.  Louisville  etc.  R.  R.  Co.,  92 
Ky.  242,  14  L.  R.  A.  587,  17  S.  W.  569,  upholding  act  giving  action 
against  railroads  for  loss  of  life;  Cameron  v.  Chicago  etc.  Ry.  Co.,  63 
Minn.  389,  31  L.  R.  A.  566,  65  N.  W.  654,  upholding  act  allowing  plain- 
tiff attorney's  fees,  in  action  to  recover  land  taken  by  railroad  without 
eompensation ;  Beckstead  v.  Montana  etc.  R.  R.  Co.,  19  Mont.  149,  47 
Pac.  795,  upholding  act  requiring  railroad  to  fence;  Sullivan  v.  Oregon 
Ry.  etc.  Co.,  19  Or.  326^24  Pac.  410,  Mpholding  statute,  that  killing  of 
stock  near  unfenced  track  presumes  negligence;  Waters-Pierce  Oil  Co. 
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V.  State,  19  Tex.  Civ.  App.  14,  15,  44  S.  W.  942,  943,  upholding  act 
prohibiting  combinations  in  restraint  of  trade;  Thirkfield  v.  Mountain 
View  Cemetery  Assn.,  12  Utah,  83,  41  Pac.  565,  allowing  punitive  dam- 
ages; Development  Co.  v.  Crozer  Iron  Co.,  90  Va.  130,  44  And.  St.  Rep. 
896,  17  S.  E.  807,  upholding  act  giving  liens  to  persons  supplying  manu- 
facturing corporations;  State  v.  Peel  etc.  Coal  Co.,  36  W.  Va.  821,  17 
L.  B.  A.  391,  15  S.  E.  1006,  upholding  act  as  to  payment  in  "scrip"  and 
"screening"  and  "measuring"  of  coal;  Mayer  v.  Frobe,  40  W.  Va.  250, 
22  S.  E.  59,  holding  exemplary  damages  can  be  inflicted;  Hartford  Fire 
Ins.  Co.  V.  Chicago  etc.  By.  Co.,  175  U.  S.  101,  44  L.  Ed.  89,  20  Sup. 
Ct.  37,  arguendo. 

Fourteenth  Amendment  considered  with  relation  to  special  priv- 
ileges, burdens  and  restrictions.  Note,,  25  Am.  St.  Bep.  873,  878, 
882,  884. 

Liability  of  corporations  for  exemplary  damages.  Note,  59  Am. 
St.  Bep.  608. 

Constitutional  equality  of  privileges,  immunities  anci  protection. 
Note,  14  L.  B.  A.  585. 

Constitutionality  of  statute  imposing  penalty  or  added,  liability  for 
failure  of  railroad  to  pay  claim.    Note,  42  L.  B.  A.  (N.  S.)  103. 

Constitutionality  of  Medical  Practice  Acts.  Note,  23  Am.  St.  Bep. 
27. 

Constitutionality  of  statutes  requiring  railroads  to  construct  fences 
and  cattle-guards.    Note,  3  Ann.  Cas.  183. 

Constitutionality  of  statutes  requiring  railroad  to  fence  tracks  and 
build  cattle-guards.    Note,  31  L.  B.  A.  (N.  S.)  861,  863,  864,  865. 

Private  action  for  violating  statute  not  expressly  conferring  it. 
Note,  9  If.  B.  A.  (N.  S.)  363. 

Miscellaneous.  Cited  in  Minneapolis  etc.  B.  Co.  v.  Alexander,  239 
U.  S.  635,  60  L.  Ed.  470,  36  Sup.  Ct.  283,  dismissed  for  want  of  juris- 
diction. 

129  U.  S.  86-14,  92  !>.  Ed.  689,  9  Sop.  Ct  210,  SHBEVEPOBT  ▼.  OOUS. 

Action  at  law  to  xecoYor  balance  dae  upon  contract  involves  no  Fed- 
eral qnestion. 

Approved  in  Defiance  Water  Co.  v.  Defiance,  191  U.  S.  191,  48  L.  E4- 
143,  24  Sup.  Ct.  63,  holding  fact  that  city  council  passed  resolution 
providing  for  payment  of  pending  bill  of  water  company  claiming  fran- 
chise, with  saving  clause  against  city  being  estopped  from  den3ring  exist- 
ence of  contract  right,  does  not  give  Circuit  Court  jurisdiction  to  main- 
tain injunction  against  appropriation  of  water  fund  to  payment  of  any 
indebtedness  other  than  complainant's;  Gundall  v.  Manhattan  By.  Co., 
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205  Fed.  412,  fact  that  State  court  overruled  former  decision  and  held 
that  persons- before  whose  premises  railroads  had  been  in  operation  for 
more  than  twenty  years  and  who  had  not  sued  were  deprived  by  pre- 
scription of  right  to  recover  for  fee  depreciation  and  rental  loss  did 
not  give  Federal  court  jurisdiction ;  Los  Angeles  City  Water  Co.  v.  City 
of  Los  Angeles,  103  Fed.  716,  upholding  Federal  jurisdiction  over  suit 
by  water  company  to  enjoin  enforcement  of  municipal  ordinance  fixing 
water  rates  on  ground  of  impairment  of  contract  obligations,  though 
contract  as  set  out  in  bill  expired  by  its  terms  prior  to  passage  of 
ordinance  where  it  is  alleged  to  be  still  in  force;  New  Orleans  v.  Ben- 
jamin, 153  U.  S.  424,  38  L.  EO.  769,  14  Sup.  Ct.  909,  dismissing  bill; 
McCain  v.  Des  Moines,  174  U.  S.  181,  43  L.  Ed.  941,  19  Sup.  Ct.  649, 
dismissing  bill  for  want  of  jurisdiction;  Capital  City  Gas  Co.  v.  Des 
Moines,  72  Fed.  825,  bill  declaring  that  ordinance  reg^ulating  price  of 
gas  is  unreasonable  and  void  involves  a  Federal  question;  Fergus  Falls 
V.  Fergus  Falls  Water  Co.,  72  Fed.  876,  19  C.  C.  A.  212  (see  dissenting 
opinion  in  72  Fed.  881,  882,  19  C.  C.  A,  212),  holding  action  was  not 
one  arising  under  Federal  laws  or  Constitution;  McCain  v.  Des  Moines, 
84  Fed.  729,  suit  to  enjoin  city  officials  from  exercising  jurisdiction  over 
annexed  territory,  on  ground  statute  extending  corporate  limits  is  void, 
is  not  cognizable  in  equity;  Dewey  Min.  Co.  v.  Miller,  96  Fed.  2,  and 
California  Oil  etc.  Co.  v.  Miller,  96  Fed.  21,  suit  involving  title  to 
mining  claims  does  not  necessarily  raise  a  Federal  question;  Anderson 
V.  Watt,  138  U.  S.  702,  34  L.  Ed.  1081, 11  Sup.  Ct.  451,  arguendo. 

Distinguished  in  Citizens'  St.  Ry.  Co.  v.  City  Ry.  Co.,  56  Fed.  751, 
holding  ordinance  was  forbidden  by  the  Constitution. 

Presumption  Is  tbat  State  courts  will  respect  Federal  <9onstitatlon  and 
laws. 

Approved  in  Defiance  Water  Co.  v.  Defiance,  191  IT.  S.  194,  48  L.  Ed. 
145,  24  Sup.  Ct.  63,  holding  fact  that  city  council  passed  resolution 
providing  for  payment  of  pending  bill  of  water  company  claiming 
franchise,  with  saving  clause  against  city  being  estopped  from  denying 
existence  of  contract  right,  does  not  give  Circuit  Court  jurisdiction  to 
maintain  injunction  against  appropriation  of  water  fund  to  payment  of 
any  indebtedness  other  than  complainant's;  Zikos  v.  Oregon  R.  &  Nav. 
Co.,  179  Fed.  899,  holding  Employers'  Liability  Act  does  not  attempt 
to  delegate  judicial  power  of  United  States  to  State  courts,  but  creates 
substantive  rights  not  solely  cognizable  in  Federal  courts. 

Oonstltatlons  (derate  prospectlYely  only,  unleM  on  face  of  inatrnment 
contrary  intention  is  clearly  manifest. 

Approved  in  Sawyer  Spindle  Co.  v.  Carpenter,  133  Fed.  240,  amend- 
ment of  1903,  to  Rev.  Stats.,  §  4887,  did  not  revive  patent  which  had 
previously  expired  under  original  section,  by  reason  of  expiration  of 
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parent  foreign  patent;  Seaboard  Steel  Casting  Co.  v.  William  R.  Trigg 
Co.,  124  Fed.  78,  holding,  under  amendment  of  February  5,  1903,  to 
Bankruptcy  Act,  c.  541,  §  3,  subd.  4,  appointment  of  receiver  prior  to 
passage  of  amendatory  act  will  not  support  petition  in  involftntary 
bankruptcy  filed  after  that  date  though  receivership  still  continues ;  State 
V.  Kansas  City  etc.  Bridge  Co.,  117  Ark.  612,  174  S.  W.  251,  statute 
providing  for  collection  of  overdue  taxes  expressly  declared  that  it 
should  be  retrospective;  De  Ferranti  v.  Lyndmark,  30  App.  D.  C.  423, 
holding  act  of  Congress  of  1903,  relating  to  rights  of  foreign  patentees 
applying  for  patents  here,  did  not  operate  retrospectively;  State  v. 
Wright,  251  Mo.  344,  Aml  Caa.  1915A,  588,  158  S.  W.  829,  act  of  1913 
amending  laws  of  1911  so  as  to  require  that  only  two  of  election  com- 
missioners shall  be  members  of  same  political  party  as  Governor  does 
not  validate  appointment  of  person  qualified  under  that  act,  but  not 
under  act  under  which  he  was  appointed;  State  v.  Dircks,  211  Mo.  578, 
111  S.  W.  3,  holding  sheriff  elected  in  1906  for  two  years  under  old  Con- 
stitution is  eligible  for  election  in  1908  for  four  year  term  under  new 
constitutional  provision  effective  in  1908;  Barton  Nat.  Bank  v.  Atkins, 
72  Vt.  38,  47  Atl.  178,  holding  Acts  1886,  No.  79,  which  impliedly  re- 
pealed Vermont  Investment  &  Guarantee  Company's  Charter,  section  9, 
providing  that  stockholders  should  be  liable  for  indebtedness  of  cor- 
poration beyond  their  stock  to  amount  equal  to  par  value  was  pros- 
pective only;  City  Ry.  Co.  v.  Citizens'  St.  Ry.  Co.,  166  U.  S.  565,  41 
L.  Ed.  1117,  17  Sup.  Ct.  656,  Drake  v.  Green,  48  Kan.  536,  29  Pac.  585, 
State  V.  Frazier,  98  Mo.  429,  11  S.  W.  973,  and  State  v.  Kenney,  11 
Mont.  556,  29  Pac.  90,  all  following  rule;  People  v.  Crennan,  141  N.  Y. 
245,  36  N.  E.  189,  holding  amendment  had  a  retroactive  effect. 

Oonstitation  of  LoulslaPa  does  not,  on  Its  face,  sliow  intention  to 
operate  retrospectiyely,  as  to  contracts. 

Approved  in  Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Commission, 
153  Wis.  618,  Ann.  Cas.  1915A,  911,  L.  R.  A.  1915P,  744,  142  N.  W.  498, 
statute  did  not  empower  city  to  make  contract  with  street  railway  fixing 
rates  which  could  not  be  changed  by  legislature  or  railroad  commission, 
and  ordinance  of  1900  was  not  contract  protected  from  impairment. 

Oixcnit  Court  wiU  diamlBs  or  remand,  wbere  controversy  really  within 
Jnxlsdictfon,  la  not  involved. 

Approved  in  Stephens  v.  Smartt,  172  Fed.  477,  dismissing  suit  as  col- 
lusive where  real  controversy  was  between  officers  of  church  corporation 
and  their  codef  endants,  all  of  whom  were  citizens  of  Tennessee ;  Pumell 
V.  Page,  128  Fed.  497,  holding,  under  25  Stat.  434,  Circuit  Court  has 
no  jurisdiction  of  suit  to  restrain  enforcement  of  personal  State  tax, 
amounting  only  to  eighty  dollars,  though  tax  constituted  cloud  on  com- 
plainant's title  to  realty,  value  of  which  exceeded  two  thousand  dollars. 
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129  U.  S.  44,  S2  L.  XSd.  692,  9  8ap.  Ot  213,  OUBBIE  ▼.  XJNITED  STATES. 

Not  cited. 

129   XT.  S.    46-47,   32   !■.  Ed.    607,    9   Sap.   Ot    223,   NEW   OBLEANS   V. 
LOUISIANA  COKSTBUOTIOK  GO. 

Wlietber  remedy  In  Federal  conrt  Is  Inlaw  or  equity  is  not  determined 
by  State  practice. 

Approved  in  jElichardson  v.  Pennsylvania  Coal  Co.,  203  Fed.  747,  bill 
in  equity  alleging  complainant  is  owner  and  in  possession  of  certain 
land,  without  setting  out  title,  and  that  defendant  repeatedly  commits 
trespass,  does  not  state  cause  of  action  for  removal  of*  cloud  on  title ; 
Armstrong  Cork  Co.  v.  Merchants'  Refrigerating  Co.,  184  Fed.  204,  107 
C.  C.  A.  93,  holding  suit  to  enforce  and  foreclose  mechanic's  lien  is  suit 
in  equity  and  not  action  at  law  in  Federal  courts ;  Swift  &  Co.  v.  Jones, 
145  Fed.  491,  76  C.  C.  A.  253,  circuit  judge  in  action  at  law  cannot 
order  trial  before  special  master  authorized  to  hear  issues  of  fact  and 
report  findings  to  court;  Gravenberg  v.  Laws,  100  Fed.  5,  40  C.  C.  A. 
240,  holding  in  action  at  law  to  recover  fixed  sum  due  under  contract 
and  seeking  sequestration  of  defendant's  property,  persons  claiming 
labor  liens  against  such  property  cannot  .intervene  jointly  to  enforce 
such  liens  and  to  have  priority  determined,  when  such  determination 
involves  trial  of  numerous  issues  of  fact;  Thompkins  Co.  v.  Catawba 
Mills,  82  Fed.  783,  following  rule ;  Gormley  v.  Clark,  134  U.  S.  348,  33 
Ii.  Ed.  913,  10  Sup.  Ct.  557,  holding  Circuit  Court,  following  decisions 
of  State  court,  could  determine  in  equity  all  issues;  Harding  v.  Guice, 
80  Fed.  164,  25  C.  C.  A.  352,  following  State  decision  that  bill  to  remove 
cloud  on  title  may  be  brought  by  one  out  of  possession. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  451. 

Objection  tliat  defendant  cannot  avail  hirns^  of  third  opposition  in 
execution  must  be  made  below. 

Approved  in  Chanute  City  v.  Trader,  132  U.  S.  213,  33  L.  Ed.  346,  10 
Sup.  Ct.  68,  affirming  judgment. 

* 

129  U.  &  47-62,  32  L.  Bd.  628,  9  Sop.  Ct.  229,  BOSENWASSEB  ▼.  SPIETR. 

Not  cited. 

129  U.  S.  52-57,  32  L.  Ed.  640,  9  Sup.  Ot.  193,  BALDWIN  y.  EANSAS. 

Suprone  Court  will  not  consider  question  whetlier  jury  properly  sworn, 
wliere  State  Supreme  Conrt  refused. 

Approved  in  Jacobi  v.  Alabama,  187  U.  S.  136,  47  L.  Ed.  108,  23  Sup. 
Ct.  49,  holding  claim  that  admission  in  evidence  of  previous  testimony 
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of  absent  witness  violated  Fourteenth  Amendment  will  not  be  considered 
on  error  where  it  was  set  up  by  assignment  of  error  in  highest  State 
court  which  did  not  consider  it  because  it  was  not  set  up  in  trial  court; 
Eastern  Bldg.  &  Loan  Assn.  v.  Welling,  181  U.  S.  49,  45  L.  Ed.  741,  21 
Sup.  Ct.  532,  holding  Federal  question  must  be  raised  in  State  court; 
Post  Printing  &  Pub.  Co.  v.  Shafroth,  53  Colo.  142, 124  Pac.  181,  apply- 
ing rule  that  Supreme  Court  will  only  consider  questions  called  to  trial 
court 's  attention  in  action  to  determine  validity  of  constitutional  amend- 
ment; In  re  McNaught,  1  Okl.  Cr.  546,  99  Pac.  249,  holding  irregulari- 
ties in  selection  and  impaneling  of  trial  jury  do  not  affect  jurisdiction 
of  court  so  as  to  justify  release  by  habeas  corpus  of  person  convicted; 
Hobbs  V.  State,  121  Tenn.  418,  17  Ann.  Gas.  177,  118  S.  W.  263,  objec- 
tion to  failure  to  swear  jury  must  be  presented  to  trial  jury,  or  is  waived. 

Whether  evidence  was  suflLdent,  and  wbether  State  Oonstitatlon  was 
observed,  are  not  Federal  questions. 

Approved  in  In  re  Converse,  137  U.  S.  632,  34  L.  ISd.  799,  11  Sup.  Ct. 
193,  in  convicting  accused.  Supreme  Court  of  Michigan  did  not  deprive 
him  of  the  law  of  the  land ;  Leeper  v.  Texas,  139  U.  S.  467,  86  L.  Ed.  2S7, 
11  Sup.  Ct.  579,  it  must  appear  that  a  title  claimed  under  the  laws,  etc., 
was  specially  set  up ;  Brown  V.  Massachusetts,  144  U.  S.  580,  36  L.  Ed. 
551,  12  Sup.  Ct.  759,  holding  court  had  no  jurisdiction  of  writ  of  error; 
Columbia  Water  Power  Co.  v.  Columbia  Electric  St.  Ry.  etc.  Co.,  172 
U.  S.  488,  43  L.  Ed.  526,  19  Sup.  Ct.  252,  that  Federal  question  was  not 
specifically  set  up  is  not  conclusive  against  a  review  of  such  question; 
Board  of  Commrs.  v.  Coler,  96  Fed.  290,  37  C.  C.  A.  484,  State  decision 
that  bonds  issued  under  State  statute  were  void  is  binding  on  Federal 
courts;  Caldwell  v.  Wilson,  121  N.  C.  458,  28  S.  E.  557,  upholding  act 
empowering  Governor  to  remove  railroad  commissioner;  In  re  King,  46 
Fed.  911,  and  dissenting  opinion  in  Carleton  v.  Rugg,  149  Mass.  562,  5 
L.  B.  A.  198,  22  N.  E.  59,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  541,  542. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  Jj.  B.  A.  39. 

Miscellaneous.  Cited  in  Bolln  v.  Nebraska,  176  TJ.  S.  86,  44  L.  Ed. 
383,  20  Sup.  Ct.  288,  holding  proceeding  by  information  for  felony  is  due 
process  of  law. 

129  U.  8.  68-65,  32  L.  Ed.  619,  9  Sup.  Ct.  243,  WAItLAOE  ▼.  JOHNSTONS. 
Mere  agreement  to  reconvey  niKm  payment  of  spedfled  sum  will  not 
eomrtltate  absolute  deed  a  mortgage. 

Approved  in  Northern  Cent.  Ry.  Co.  v.  Hering,  93  Md.  174,  48  Atl. 
462,  holding  where  purpose  of  mortgage  is  to  secure  payment  of  annuity 
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and  there  exists  nnder  it  no  right  on  part  of  mortgagee  to  demand  pay- 
ment at  any  time  of  obligation  on  part  of  mortgagor  to  pay  same,  mort- 
gage conferring  power  to  foreclose  only  on  default  in  payment  of  annual 
sums,  mortgagor  cannot  redeem  by  payment  of  a  principal  sum ;  Jeffreys 
V.  Charlton,  72  N.  J.  Eq.  344,  65  Atl.  713,  holding  transaction  was  sale 
and  option  of  repurchase,  and  not  security  for  repayment  of  expendi- 
tures to  be  made  by  vendee;  Miller  v.  Smith,  20  N.  D.  100,  126  N.  W. 
1 501,  holding  evidence  insufficient  to  show  deed  absolute  on  face  was  mort- 
gage ;  Spaulding  v.  Brown,  36  Or.  167,  69  Pac.  188,  holding  where  abso- 
lute bill  of  sale  given  for  loan  and  vendee  gave  debtor  option  to  pur- 
chase stock  within  limited  time,  and  debtor  surrendered  option  before 
its  expiration;  for  valuable  consideration,  and  vendee  sold  stock  at  re- 
tail, transaction  was  conditional  sale  and  not  mortgage ;  Tripler  v.  Camp- 
bell, 22  R.  I.  266,  47  Atl.  386,  construing  absolute  deed  as  mortgage; 
Hamilton  v.  Hamer,  99  S.  C.  47,  49,  82  S.  E.  1001,  where  deed  absolute 
was  accompanied  by  bond  to  reconvey  upon  payment  of  amount  due 
within  five  years,  grantor  was  entitled  to  have  land  reconveyed  upon  pay- 
ment of  amount,  though  more  than  five  years  had  elapsed;  Bogk  v.  Gas- 
sert,  149  U.  S.  27,  29,  37  L.  Ed.  636,  13  Sup.  Ct.  741,  742,  in  absence  of 
proof  parties  will  be  held  to  have  intended  what  they  say  on  the  face  of 
the  instruments;  Peninsular  Trading  etc.  Co.  v.  Pacific  Steam  Whaling 
Co.,  123  Cal  695,  56  Pac.  606,  and  Devore  tr.  Woodruff,  1  N.  D.  149,  45 
N.  W.  702,  whether  transaction  was^  a  mortgage  was  to  be  determined  on 
the  evidence ;  Morris  v.  Nyswanger,  5  S.  D.  315,  58  N.  W.  802,  holding 
assignment  of  a  bond  for  a  deed,  operated  as  a  mortgage ;  Mittlesleadt  v. 
Johnson,  75  Wash.  554,  135  Pac.  216,  deed  absolute  with  contemporane- 
ous agreement  for  resale  was  conditional  sale,  not  mortgage;  Kegley  v. 
Skillman,  68  Wash.  641,  123  Pac.  1083,  where  deed  absolute  was  accom- 
panied by  written  agreement  for  resale  to  grantor,  evidence  did  not  show 
that  conveyance  was  intended  as  mortgage ;  Johnson  v.  National  Bank  of 
Commerce,  65  Wash.  271,  L.  R.  A.  (N.  S.  )1916B,  4, 118  Pac.  23,  in  action 
to  have  absolute  deed  and  lease  back  to  grantors  declared  mortgage,  evi- 
dence was  insufficient  to  justify  finding  that  deed  was  mortgage. 

Distinguished  in  Liskey  v.  Snyder,  56  W.  Va.  636,  49  S.  E.  526,  pur- 
chase of  realty  at  judicial  sale  by  stranger  and  resale  to  debtor  under 
contract,  whereby  he  is  charged  with  sum  overbid,  constitutes  equitable 
mortgage. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L.  R.  A.  1916B,  78,  215» 
262,  406. 

129  U.  S.  65-70,  32  L.  Ed.  021,  9  Sup.  Ot.  235,  NOBLE  ▼.  HAMMOND. 

One  collecting  gratultouBly,  and  depositing  to  own  account,  is  not  goiltj 
of  fraud,  precluding  dlsdiarge. 
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Approved  in  Crawford  v.  Burke,  195  U.  S.  189,  49  L.  Ed,  152,  25  Sup. 
Ct.  9,  and  Barrett  v.  Prince,  143  Fed.  304,  74  C.  C.  A.  440,  botlj  applying 
rule  to  stock  broker;  In  re  Camelo,  195  Fed.  634,  agent  instrusted  by 
principal  with  beer  to  deliver  to  laborers,  and  to  collect  pay  therefor,  is 
not  acting  in  fiduciary  capacity  within  Bankruptcy  Act;  In  re  Collins, 
157  Fed.  123,  erroneous  statement  of  assets  and  liabilities  made  by  mer- 
chant from  books  and  believed  by  him  to  be  correct  will  not  warrant 
denial  of  discharge  in  bankruptcy;  Knott  v.  Putnam,  107  Fed.  910,  hold- 
ing debt  for  proceeds  of  cotton  purchased  and  resold  by  bankrupt  as 
broker  on  orders  from  customers  is  one  from  which  he  is  released  by 
discharge,  and  arrest  upon  State  execution  issued  upon  such  debt  will  be 
enjoined  pending  determination  of  application  for  discharge;  Toung  v. 
Clark,  7  Cal.  App.  197,  93  Pac.  1058,  term  "fiduciary  capacity"  as  used 
in  Bankruptcy  Act  applies  only  to  technical  trusts,  such  as  those  arising 
from  relation  of  attorney,  executor  or  guardian,  and  not  to  debts  due  by 
bankrupt  in  character  of  agent,  factor  or  commission  merchant;  Amer- 
ican Agricultural  etc.  Co.  v.  Berry,  110  Me.  531,  Ann.  Caa.  1915A,  1293, 
45  L.  R.  A.  (N.  S.)  1106,  87  Atl.  219,  where  bankrupt  was  indebted  to 
plaintiff  for  proceeds  of  fertilizers  shipped  to  him  as  plaintiff's  agent, 
and  he  failed  to  account  therefor,  debt  was  not  created  in  fiduciary  capa- 
city so  as  to  be  saved  from  bankrupt's  discharge;  Gee  v.  Gee,  84  Minn. 
387,  87  N.  W.  1117,  holding  exception  of  dischai^  in  Bankruptcy  Act 
from  judgment  for  debt  for  fraud  in  a  fiduciary  capacity  does^not  apply 
to  misappropriation  by  partner  while  engaged  in  conduct  of  partnership 
business;  Haggerty  v.  Badkin,  72  N.  J.  Eq.  482,  66  Atl.  423,  where  sur- 
viving partner  misappropriated  funds  by  depositing  them  in  bank  in  his 
own  name,  he  became  trustee  for  benefit  of  intestate's  estate  holding 
same  in  fiduciary  capacity  under  Bankruptcy  Act;  Reeves  v.  McCraeken, 
69  N.  J.  Eq.  206,  60  Atl.  333^  debt  arising  out  of  implied  understanding 
had  on  conveyance  in  form  of  deed  absolute  from  R.  to  M.  of  R.  's  realty, 
not  excepted  from  discharge  in  bankruptcy;  Ames  v.  Moir,  138  U.  S.  311, 
34  L.  Ed.  954,  11  Sup.  Ct.  312,  construing  "fraud"  in  act  defining  debts 
not  relieved  by  discharge  in  bankruptcy,  to  be  positive  fraud ;  Upshur  v. 
Briscoe,  138  U.  S.  377,  34  L.  Ed.  935,  11  Sup.  Ct.  317,  holding  obligation 
was  discharged  1^  Bankruptcy  Act ;  Slayton  v.  Wells,  66  Vt.  64,  28  Atl. 
633,  holding  discharge  in  insolvency  bars  claim  for  goods  sold  on 
commission. 

Meaning  of  phrase  ''fiduciary  capacity"  as  used  in  section  17  of 
Bankruptcy  Act.    Note,  Ann.  Cas.  1915A,  1295,  1297. 

Bankruptcy — What  relations  fiduciary  within  provisions  relating  to 
discharge.    Note,  42  L.  B.  At  (N.  S.)  1094,  1099. 

129  U.  S.  70-73,  32  li.  Ed.  635,  9  Sup.  Ct.  224,  ANDEBSON  ▼.  ^^TT.T.TR-ft 

Not  cited. 
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129  U.  8.  73-86,  32  L.  Ed.  008,  9  Sup.  Ct.  246,  CAMDEN  ▼.  MAYHEW. 
Acceptance  or  rejection  of  bid  is  within  sound  discretion  of  court. 
Approved  in  The  Sue,  137  Fed.  134,  setting  aside  sale  of  libeled  vessel 
in  admiralty  which  has  not  been  confirmed,  and  ordering  new  sale  on 
offer  of  increased  bid;  Central  Trust  Co.  v.  Sheffield  etc.  Ry.  Co.,  60  Fed. 
15,  holding  that  question  of  confirming  sale  may  be  determined  during 
vacation;  Tennessee  v.  Quintard,  80  Fed.  835,  26  C.  C.  A.  165,  until  there 
is  an  order  confirming  sale,  purchaser  does  not  stand  in  the  position  of  an 
innocent  purchaser. 

Court  may  hold  bidder  to  his  offer,  and  order  resale  at  his  ri^,  upon 
refusal  to  pay. 

Approved  in  Union  Trust  Co.  v.  Beach,  227  Fed.  40,  holding  money 
paid  by  bankrupt  upon  installment  contract  for  purchase  of  land  to  trust 
company  was  not  released  from  lien  of  trust  deed,  where  land  was  sold 
at  foreclosure  for  much  less  than  unpaid  installments  of  purchase  price; 
In  re  J.  Jungmann,  186  Fed.  306,  108  C.  C.  A.  380,  order  made  by  bank- 
ruptcy court  authorizing  receiver  to  sell  property  of  estate  at  private 
sale  in  accordance  with  offer  made  by  party  whose  counsel  was  present 
and  assented  rendered  transaction  judicial  sale,  and  purchaser  may  be 
compelled  to  carry  out  contract;  Central  Trust  Co.  v.  Cincinnati  etc.  Ry. 
Co.,  58  Fed.  503,  following  rule;  Bayne  v.  Brewer  Pottery  Co.,  90  Fed. 
623,  in  order  to  hold  bidder  for  deficiency,  he  must  have  notice  that  re- 
sale is  at  his  risk;  Kershaw  v.  Dyer,  6  Utah,  244,  21  Pac.  1002,  6  Utah, 
251, 24  Pac.  623,  upholding  resale,  where  bidder  refused  to  pay. 

Distinguished  in  Peirson  v.  I^sk,  99  Mich.  47,  57  N.  W.  1081,  arguendo. 
Relief  of  purchaser  on  annulling  judicial  sale.    Note^  69  L.  B.  A. 
33,36. 

Where  decree  requires  sale  upon  cash  in  hand,  payment  is  condition 
precedent  to  confirmation. 

Approved  in  In  re  Williams,  197  Fed.  3, 116  C.  C.  A.  523,  bidder  at  sale 
by  trustee  in  bankruptcy  whose  bid  was  refused  although  lower  bid  was 
accepted,  and  who  was  required  by  referee  to  make  upset  bid  substan- 
tially larger  as  condition  of  reopening  sale,  is  entitled  to  have  such  order 
reviewed ;  Hall  v.  Giesing,  178  Mo.  App.  237, 165  S.  W.  1182,  report  and 
confirmation  of  sale  is  not  necessary  to  fix  purchaser's  liability  on  re- 
sale, where  purchaser  had  refused  to  pay  amount  of  his  bid. 

Bidder  refusing  to  pay  may  be  compelled  to  make  good  deficiency  tiom 
resale. 

Approved  in  Kershaw  v.  Dyer,  6  Utah,  243^  21  Pac.  1001,  upholding 
resale,  where  bidder  refused  to  pay. 
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129   n.  S.    86-101,    S2   Z*.   Ed.    680,    9    Sop.    Ct.    237,   ABBOWSMITH   ▼. 
OI£AS0N. 

drciilt  Court  will  follow  State  declsioiiB  as  to  power  of  probate  court 
to  order  sales. 

Approved  in  Union  Ry.  Co.  v.  Illinois  Cent.  R.  Co.,  207  Fed.  747,  125 
C.  C.  A.  283,  refusing  injunction  to  railroad  to  restrain  another  railroad 
from  obtaining  benefit  of  decree  authorizing  it  to  establish  grade  cross- 
ing, where  there  was  no  statutory  provision  requiring  other  than  grade 
crossing;  Security  Trust  Co.  v.  Dent,  104  Fed.  386,  43  C.  C.  A.  594,  hold- 
ing Minnesota  statutes,  providing  that  claims  not  presented  to  adminis- 
trator within  certain  time  are  barred,  do  not  deprive  Federal  court  of 
jurisdiction  of  suit  by  nonresident  creditor  against  administrator;  Hatch 
V.  Ferguson,  57  Fed.  970,  under  statute  of  Washington,  no  one  is  compe- 
tent to  act  as  guardian,  until  bond  is  given;  Northern  Pao.  Ry.  Co.  v. 
Kurtzmau,  82  Fed.  244,  enjoining  threatened  sale  under  invalid  State 
judgment ;  dissenting  opinion  in  Wahl  v.  Franz,  100  Fed.  698,  40  C.  C.  A. 
638,  majority  holding,  under  Arkansas  statute  providing  that  on  pro- 
bate appeal  cause  shall  be  tried  de  novo,  proceeding  on  appeal  is  not  suit 
of  civil  nature  at  law  or  in  equity  within  Judiciary  Act  1888,  §§  1,  2. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  action  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  429. 

Circuit  Court  being  bound  by  State  decision,  siiBtalning  gnardian'a 
sale,  ward  lias  not  adequate  legal  remedy  in  former. 

,  Approved  in  New  Jersey  &  N.  C.  Land  &  Lumber  Co.  v.  Gardner-Lacy 
Lumber  Co.,  178  Fed.  781,  102  C.  C.  A.  220,  holding  Federal  court  of 
equity  is  not  without  jurisdiction  of  suit  expressly  authorized  by  State 
statute,  and  in  which  equity  alone  can  afford  entire  relief  sought,  because 
of  fact  that  legal  questions  are  involved. 

Circuit  Court  may,  witboat  supenrislng  or  anmilllng  State  proceedingB^ 
give  equitable  relief  for  ftaud. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  128,  59  L.  Ed.  499, 
35  Sup.  Ct.  255,  enforcement  of  judgment  of  State  court  void  for  defec- 
tive service  of  process  may  be  enjoined  in  Federal  court;  McDaniel  v. 
Traylor,  196  U.  S.  423,  49  L.  Ed.  537,  25  Sup.  Ct.  369,  upholding  Federal 
jurisdiction  over  suit  by  diverse  citizens  to  set  aside  fraudulent  probate 
judgment  against  intestate's  estate;  McFarland  v.  Curtin,  233  Fed.  733, 
where  judgment  in  ejectment  was  rendered  against  nonresident  on  dis- 
claimer filed  without  authority.  Federal  court  has  jurisdiction  to  vacate 
judgment,  although  no  application  for  relief  was  made  to  State  court; 
Northwestern  Port  Huron  Co.  v.  Babcock,  223  Fed.  486,  139  C.  C.  A.  27, 
Federal  court  of  equity  may  allow  equitable  setoff  against  judgment  of 
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State  eonrty  where  judgment  plaintiff  is  nonresident  and  insolvent ;  Con- 
tinental Tmst  Co.  V.  Tallassee  Falls  Mfg.  Co.,  222  Fed.  705,  trustee  in 
mortgage  of  real  property  given  to  secure  bonds,  who  cannot  maintain 
action  at  law  to  protect  his  rights  against  adverse  claimants  in  actual 
possession  and  who  are  selling  property,  may  maintain  suit  in  equity  to 
cancel  deeds,  as  clouds  on  title  conveyed  by  mortgage;  Smith  v.  Smith, 
224  Fed.  3,  139  C.  C.  A.  465  (affirming  210  Fed.  952),  where  guardian 
misappropriated  ward's  money  and  procured  order  by  concealing  such 
fact,  authorizing  him  to  borrow  ward's  money  at  low  rate  of  interest, 
and  settled  his  accounts  on  that  basis,  Federal  court  had  jurisdiction  of 
suit  by  ward  to  recover  legal  interest;  Newberry  v." Wilkinson,  199  Fed. 
678, 118  C.  C.  A.  Ill,  Federal  court  of  equity  has  jurisdiction  of  suit  by 
nonresident  against  administratrix,  heirs  and  sureties  of  deceased  guard- 
ian to  compel  accounting,  alleging  that  he  had  been  deprived  of  his 
inheritance  by  guardian's  fraud;  F.  H.  Peavey  &  Co.  v.  Union  Pac. 
R.  Co.,  176  Fed.  417,  holding  parties  injuriously  affected  by  orders  of 
Interstate  Commerce  Commission  may  institute  suits  in  Federal  courts 
to  enjoin,  suspend  or  annul  such  orders;  Stockton  v.  Oregon  Short  Line 
R.  Co.,  170  Fed.  633,  holding  right  of  removal  to  Federal  court  is  not 
determined  by  form  of  action  in  State  court,  but  by  essential  character 
of  case,  and  cause  is  removable  if  Federal  court  has  jurisdiction  upon 
either  equity  or  law  side,  and  it  may  require  plaintiff  to  replead ;  Schultz 
V.  Highland  Gold  Mines  Co.,  158  Fed.  340,  jurisdiction  of  Federal  court 
to  restrain  enforcement  of  judgment  of  State  court  is  not  effective  to 
remove  cloud  from  title  to  realty  cast  by  judgment ;  Dowagiac  Mfg.  Co. 
V.  McSherry  Mfg.  Co.,  165  Fed.  529,  84  C.  C.  A,  38,  holding  fraud  in 
obtaining  decree  cannot  be  made  basis  of  bill  of  review,  but  only  of  origi- 
nal bill  to  impeach  decree  for  fraud;  Brun  v.  Mann,  151  Fed.  151,  154, 
12  L.  E.  A.  OX.  S.)  154,  80  C.  C.  A.  513,  holding  Federal  court  had  juris- 
diction to  enforce  judgment  of  citizen  of  Nevada  against  estate  of  de- 
ceased pending  administration  of  estate  in  Colorado  court;  Lombard  v. 
La  Dow,  126  Fed.  126,  60  C.  C.  A.  667,  holding  purchaser  at  guardian's 
sale  who  joins  in  mortgage  covering  entire  property  executed  prior  to 
guardian's  sale,  though  having  at  that  time  no  interest  therein,  is  not 
bona  fide  purchaser  who  can  take  title  as  against  minor ;  National  Surety 
Co.  V.  State  Bank,  120  Fed.  698,  600,  602,  61  L.  R.  A.  394,  56  C.  C.  A.  657, 
upholding  Federal  court's  jurisdiction  to  enjoin  plaintiff  in  unconscion- 
able State  judgment  from  using  it  to  extort  money  from  a  defendant 
who  ought  not  to  pay  it;  Hale  v.  Tyler,  115  Fed.  838,  holding  Federal 
court  may  at  suit  of  creditor  set  aside  decedent's  fraudulent  conveyance, 
notwithstanding  pendency  of  State  probate  proceedings,  where  State 
court  has  not  taken  possession  of  realty  by  order  to  sell  or  otherwise; 
Hendryx  v.  Perkins,  114  Fed.  807,  52  C.  C.  A.  435,  holding  decree  entered 
XIV— 56 
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on  bill  to  impeach  prior  decree  for  fraud,  vacating  prior  decree  and  re- 
storing parties  to  former  situation^  is  appealable;  Phelps  v.  Mutual 
Reserve  Fund  life  Assn.,  112  Fed.  465,  61  L.  R.  A.  717,  50  C.  C.  A.  339, 
holding  Federal  court  cannot  enjoin  receiver  appointed  by  State  court 
of  concurrent  jurisdiction  from  acting  under  his  appointment  where  no 
priority  of  jurisdiction  by  Federal  court  is  claimed,  on  ground  that  State 
court  was  without  jurisdiction  to  make  appointment;  Campbell-Kawan- 
nanakoa  v.  Campbell,  152  Cal.  210,  92  Pac.  187,  where  trustees  of  void 
trust  in  will,  by  concealing  facts  from  probate  court,  have  shown  sale 
under  order  of  court  and  obtained  decree  of  distribution,  removing  prop- 
erty from  possession  of  nonresident  heirs,  there  is  such  fraud  as  to  war- 
rant equitable  relief;  Curtis  v.  Schell,  129  Cal.  218,  79  Am.  St  Rep.  114, 
61  Pac.  954,  upholding  equitable  relief  where  probate  orders,  authorizing 
family  allowance  and  directing  sale  of  realty,  procured  by  fraud,  have 
become  final;  Smith  Middlings  Purifier  Co.  v.  McGroarty,  136  U.  S.  240, 
34  L.  Ed.  348, 10  Sup.  Ct.  1019,  holding  party  could  sue  in  Circuit  Court  to 
set  aside  mortgage;  Coosaw  Min.  Co.  v.  South  Carolina,  144  U.  S.564,  36 
L.  Ed.  543,  12  Sup.  Ct.  692,  holding  equity  has  jurisdiction  of  bill  by 
State  to  prevent  ill^al  interference  with  its  mining  of  phosphate  rock; 
Robb  V.  Vos,  155  U.  S.  38,  39  L.  Ed.  61, 15  Sup.  Ct.  13,  remedy  of  party, 
where  attorney  confesses  judgment  in  State  court,  without  his  authority, 
may  be  in  Circuit  Court;  Cowley  v.  Northern  Pac.  Ry.  Co.,  159  U.  S.  583, 
40  h.  Ed.  267, 16  Sup.  Ct.  131,  the  averment  of  fraud  gave  Federal  court 
jurisdiction;  De  Forest  v.  Thompson,  40  Fed.  377,  holding  Federal  courts 
could  vacate  tax  sales;  Ball  v.  Tompkins,  41  Fed.  490,  appointing  a  re- 
ceiver where  there  was  a  disagreement  among  executors;  Daniels  v. 
Benedict,  50  Fed.  354,  allowing  decree  to  be  collaterally  attacked  for 
fraud;  Ralston  v.  Sharon,  51  Fed.  707,  and  Hatch  v.  Ferguson,  52  Fed. 
834,  vacating  State  decree,  fraudulently  obtained;  Pelzer  Mfg.  Co.  v. 
Hamburg  etc.  Ins.  Co.,  62  Fed.  2,  holding  only  remedy  was  in  equity,  on 
ground  of  mistake;  Rhino  v.  Emery,  72  Fed.  386, 18  C.  C.  A,  600,  holding 
it  was  not  necessary  that  probate  proceedings  be  set  aside  before  grant- 
ing relief;  Davenport  v.  Moore,  74  Fed.  948,  949,  952,  annulling  judg- 
ment of  State  court;  In  re  Foley,  80  Fed.  952,  holding  that  administra- 
tion proceedings  could  not  be  removed  to  Federal  courts ;  De  Neufville  ▼. 
New  York  etc.  Ry.  Co.,  81  Fed.  13,  26  C.  C.  A.  306,  sustaining  Federal 
jurisdiction  of  case;  Wakeman  v.  Thompson,  32  W.  Va.  3,  Appx., 
arguendo. 

Distinguished  in  Evans  v.  Gorman,  115  Fed.  402,  holding  Federal  court 
cannot  enjoin  sale  of  estate  lands  ordered  by  Arkansas  probate  court  to 
pay  judgment  against  estate. 

Equity  will  set  aside  aU  transactions  baaed  on  fraud,  whether  affected 
by  Judgment  or  decree,  or  personal  acta. 
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Approved  in  Arrowsmith  v.  Gleason,  46  Fed.  256,  upon  bill  to  vacate 
decree  for  fraud,  Federal  conrt  will  confine  itself  to  issue  whether 
guardian  acted  fraudulently;  Massachusetts  etc.  Life  Assn.  v.  Lohmiller, 
74  Fed.  27,  20  C.  C.  A.  274,  refusing  to  enjoin  enforcement  of  default 
judgment;  Northern  Pac.  Ry.  Co.  v.  Kurtzman,  82  Fed.  243,  enjoining 
threatened  sale  under  fraudulent  State  judgment;  Miller  v.  Perris  Irr. 
Dist.,  85  Fed.  702,  decree  confirming  organization  of  irrigation  district 
is  conclusive  against  attack  for  fraud  in  organization;  Marshall  v.  * 
Holmes,  141  U.  S.  598,  599,  35  L.  Ed.  873,  874,  12  Sup.  Ct.  65,  holding 
Circuit  Court  could  restrain  for  fraud,  the  execution  of  State  judg- 
ments ;  Kurtz  v.  Philadelphia  etc.  R.  R.  Co.,  187  Pa.  St.  68,  40  Atl.  991, 
refusing  to  interfere,  where  there  were  no  averments  of  fact  warranting 
inference  of  fraud. 

Validity  and  effect  of  bond  having  fewer  than  required  number  of 
sureties.    Note,  9  Ann,  Oaa.  711. 

Failure  of  guardian  to  give  sale  bond  as  affecting  sale  of  ward's 
land.    Note,  Ann.  Oaa.  1913D,  190. 

Necessity  for  bond  by  guardian   to   make   acts  valid.    Note,  83 
L.  R.  A.  764.  * 

129  T7.  8.  101-104,  82  L.  Ed.  636,  0  Slip.  Otb  266,  TILLSON  T.  UKITBD 
STATES^ 

Not  cited. 

120  U.  8.  104-114,  32  X..  Bd.  616»  9  8qp.  Ot.  263,  FABN8WO&TH  T.  MON- 
TAIfA. 

No  money  test  can  be  apj^ed  to  deprivatioii  of  liberty  in  criminal 
case  to  conf  «t  jniiadictlon. 

Approved  in  Albright  v.  New  Mexico,  200  U.  S.  11,  50  L.  Ed.  347,  26 
Sup.  Ct.  210,  denying  appeal  from  territorial  Supreme  Court  in  quo 
warranto  proceedings ;  Cross  v.  Burke,  146  U.  S.  87,  88,  36  L.  Ed.  898, 
13  Sup.  Ct.  23,  24,  holding  Supreme  Court  has  no  jurisdiction  over 
judgment  of  Supreme  Court  of  District  of  Columbia,  on  habeas  corpus; 
Washington  etc.  Ry.  Co.  v.  District  of  Columbia,  146  U.  S.  231,  36  L.  Ed. 
953,  13  Sup.  Ct.  66,  statutes  regulating  appeals  from  District  of  Colum- 
bia, apply  to  cases  where  there  is  a  matter  in  dispute  measurable  in 
money;  Chapman  v.  United  States,  164  U.  S.  449,  41  L.  Ed.  509, 17  Sup. 
Ct.  78,  Supreme  Court  cannot  review,  on  writ  of  error,  judgment  of 
Court  of  Appeals  of  District  of  Columbia,  in  a  criminal  case;  €K>nzales 
V.  Cunningham,164  U.  S.  618,  41  L.  Ed.  574, 17  Sup.  Ct.  184,  considering 
appeal  from  territorial  court's  order,  discharging  writ  of  habeas  corpus. 

8tt]Nreme  Conn  liaa  no  jurisdiction  in  crimimal  case  by  writ  of  error 
from  territory. 


129  U.  S.  114-128        NOTES  ON  U.  S.  EEPOETS.  564 

Approved  in  Sinclair  v.  District  of  Columbia,  192  XJ.  S.  19,  48  L.  Ed. 
324,  24  Sup.  Ct.  213,  holding  Supreme  Court  his  no  jurisdiction  to 
review  on  error  judgment  of  Circuit  Court  of  Appeals  of  District  of 
Columbia  in  criminal  case;  Cross  v.  United  States,  145  U.  S.  574,  86 
L.  Ed.  822,  12  Sup.  Ct.  843,  and  Chapman  v.  United  States,  164  U.  S. 
448,  41  L.  Ed.  508,  17  Sup.  Ct.  77,  both  following  rule;  United  States 
V.  Sanges,  144  U.  S.  319,  320,  86  L.  Ed.  449, 12  Sup.  Ct.  612,  613,  error 
does  not  lie  by  United  States  in  criminal  case. 

Habemi  corims  is  a  dvll,  not  criminal,  proceeding. 
Approved  in  Cross  v.  Burke,  146  U.  S.  87,  88,  36  L.  Ed.  898,  13  Sup. 
Ct.  23,  24;  and  In  re  Borrego,  8  N.  M.  657,  46  Pac.  211;  both  f oUowing 
rule. 

Writ  of  prohibition.    Note,  111  Am.  St.  Bep.  931. 

Miscellaneous.  Cited  in  dissenting  opinion  in  State  v.  Thayer,  158 
Mo.  54,  58  S.  W.  14,  majority  holding  appeal  lies  for  defendant  from 
conviction  in  Criminal  Court  of  Jackson  county  of  misdemeanor  on  in- 
formation. 

129  U.  a  114-128^  32  L.  Ed.  623,  9  Sup.  m.  231,  DENT  Y.  WEST  VIBOINIA. 

Laws,  uniform  In  operation,  and  enf oiceable  by  unial  process,  do  not 
deprive  of  property. 

Approved  in  Ballard  v.  Hunter,  204  U.  S.  255,  51  L.  Ed.  472,  27  Sup. 
Ct.  261,  St.  Francis  Basin  Levee  Act  of  Arkansas  of  1893  does  not  de- 
prive nonresident  owners  of  proi>erty  assessed  and  sold  pursuant  to 
'  statlite,  of  property  without  due  process  of  law;  Cargill  Co.  v.  Minnesota 
ex  rel.  R.  R.  &  W.  Commission,  180  U.  S.  467,  45  L.  Ed.  626,  21  Sup. 
Ct.  429,  upholding  Mich.  Gen.  Laws  1895,  c.  148,  p.  313,  classifying 
elevators  on  railroad  right  of  way  or  depot  grounds  and  requiring  license 
for  such  elevators,  though  no  license  required  for  elevators  differently 
situated ;  Sutton  v.  Hancock,  118  Ga.  443,  45  S.  E.  507,  upholding  Civ. 
Code,  §  3283,  making  judgment  in  probate  conclusive  after  lapse  of 
certain  number  of  years ;  In  re  Inman,  8  Idaho,  408,  69  Pac.  123,  uphold- 
ing medical  bill  of  1899 ;  McKinster  v.  Sager,  163  Ind.  680,  106  Am.  St. 
Rep.  268,  68  L.  R.  A.  273,  72  N.  E.  858,  holding  void  act  of  1903,  r^u- 
lating  sales  by  merchants  of  stocks  of  merchandise  in  bulk;  Sellers  v. 
Hayes,  163  Ind.  434,  72  N.  E.  123,  construing  act  of  1901,  declaring  void 
as  to  creditors'  sales  of  stocks  of  merchandise  in  bulk  otherwise  than 
in  due  course  of  trade,  unless  certain  conditions  observed;  Parks  v. 
State,  159  Ind.  217,  227,  64  N.  E.  865,  868,  upholding  Bums'  Rev.  Stats. 
1901,  §§  7318-7323e,  making  it  unlawful  for  any  unlicensed  person  to 
open  office  for  practice  of  medicine,  or  to  announce  to  public  a  readiness 
to  so  practice,  or  to  attempt  to  treat  diseases,  and  regarding  use  of 
words  "doctor"  and  "professor"  as  practicing  medicine;  State  v.  Bohe- 
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mier,  96  Md.  260,  52  Atl.  645,  upholding  Act  1895,  c.  170,  regalating 
practice  of  medicine;  Scholle  v.  State,  90  Md.  740,  46  Atl.  327,  upholding 
Code,  Supp.,  art.  XTJII,  §§  39-63,  providing  for  licensing  of  physicians, 
but  exempting  army,  navy  or  marine  hospital  surgeons  and  physicians 
from  other  States  in  actual  consultation,  and  persons  temporarily  prac- 
ticing under  supervision  of  actual  medical  preceptor;  Detroit  etc.'Ry. 
Co.  V.  Commissioner  of  Railroads,  127  Mich.  229,  86  N.  W.  846,  holding, 
under  Act  1893,  No.  171,  §  5,  where  railroad  extends  road  across  existing 
street-car  line,  railroad  commissioner  may  require  street-car  company 
to  pay  portion  of  expense  of  constructing  and  maintaining  necessary 
safety  appliances ;  State  v.  Cantwell,  179  Mo.  264,  78  S.  W.  574,  uphold- 
ing Eight-hour  Mining  Act  of  1901;  Ohio  v.  Hogan,  63  Ohio  St.  210, 
58  N.  E.  573,  upholding  Rev.  Stats.,  §  6995  (tramp  law),  punishing 
threatening  to  do  injury  to  person  of  another  by  tramp;  State  Board  of 
Health  v.  Roy,  22  R.  I.  544,  48  Atl.  803,  upholding  Gen.  Laws,  c.  165, 
§  5,  emjMwering  State  board  of  health  to  refuse  to  issue  certificate  or 
to  revoke  certificate  of  physician  guilty  of  gross  unprofessional  con- 
duct ;  Ex  parte  Martinez,  66  Tex.  Cr.  69,  145  S.  W.  994,  on  application 
for  habeas  corpus  after  relator's  conviction  of  murder  in  first  degree, 
evidence  was  insufficient  to  show  that  he  was  prevented  from  giving 
notice  of  appeal  by  duress ;  Emert  v.  Missouri,  156  U.  S.  322,  39  L.  Ed. 
488,  15  Sup.  Ct.  374,  upholding  peddler's  license;  Lowe  v.  Kansas,  163 
U.  S.  85,  41  L  Ed.  80,  16  Sup.  Ct.  1033,  upholding  statute  of  Kansas, 
concerning  criminal  libel ;  In  re  Grice,  79  Fed.  640,  645,  holding  invalid, 
statute  prohibiting  combinations  formed  to  reasonably  restrict  competi- 
tion ;  Robertson  v.  People,  20  Colo.  288,  38  Pac.  329,  holding  legislature 
could  declare  what  shall  be  presumptive  evidence  of  a  pertinent  fact,  in 
a  criminal  case;  Carleton  v.  Rugg,  149  Mass.  563,  5  L.  R.  A.  199,  22f 
N.  E.  59,  upholding  conferring  jurisdiction  to  abate,  as  a  common 
nuisance,  certain  illegal  houses;  Dowdell,  Petitioner,  169  Mass.  389,  61 
Am.  St.  Rep.  292,  47  N.  E.  1034,  upholding  act  providing  for  commit- 
ment of  insane ;  Alexander  v.  Archer,  21  Nev.  31,  24  Pac.  376,  upholding 
act  providing  for  payment  of  lien  of  laborer  from  attached  property; 
People  V.  Adirondack  Ry.  Co.,.  160  N.  Y.  239,  54  N.  E.  693,  upholding 
Adirondack  Park  Act ;  State  v.  Moore,  104  N.  C.  721,  17  Am.  St.  Bep. 
702, 10  S.  E.  145,  upholding  statute  regulating  sale  of  seed  cotton ;  State 
V.  Tenant,  110  N.  C.  612,  28  Am.  St.  Rep.  716,  15  L.  B.  A.  424,  14  S.  E. 
388,  holding  void,  ordinance  not  providing  for  a  uniform  rule  of  action ; 
Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  434,  436,  76  Am.  St.  Rep. 
682,  53  S.  W.  958,  959,  and  Dayton  Coal  &  Iron  Co.  v.  Barton,  103  Tenn. 
614,  63  S.  W.  972,  upholding  act  for  redemption  of  employer's  orders; 
State  V.  Peel  etc.  Coal  Co.,  36  W.  Va.  827, 17  L.  B.  A.  393, 15  S.  E.  1008, 
upholding  act  forbidding  payment  of  wages  in  scrip,  and  for  screening, 
etc.,  of  coal;  dissenting  opinion  in  State  v.  Loomis,  115  Mo.  323,  21 
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L.  E.  A.  806,  22  S.  W.  364,  majority  holding  invalid,  law  forbidding 
person  engaged  in  mining  or  manufacturing,  to  pay  wages  in  orders  on 
store;  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed.  715,  majority 
holding  initiative  act  of  State  of  Washington  making  it  unlawful  for 
employment  agent  to  demand  or  receive  fee  for  furnishing  employment, 
or  information  leading  to  emplo3nnent,  is^ valid;  dissenting  opinion  in 
McCarter  v.  Firemen's  Ins.  Co.,  74  N.  J.  Eq.  398,  186  Am.  St.  Rep.  708, 
18  AxuL  Oaa.  1048,  29  L.  R.  A.  (N.  8.)  1194,  73  Atl.  416,  majority  hold- 
ing contract  of  fire  insurance  company  in  restraint  of  trade  may  be  re- 
strained in  equity  at  suit  of  attorney  general. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Rep.  654,  666. 

Law  zeauizing  pliyalciaa  to  obtain  certliLcate  ftom  State  board  is  com- 
itltutlonal. 

Approved  in  Meffert  v.  Packer,  196  U.  S.  626,  49  L.  Ed.  360,  25  Sup. 
Ct.  790,  following  rule;  Smith  v.  Texas,  233  U.  S.  637,  AxuL  Oaa.  1916D, 
420,  L.  R.  A.  1915D,  677,  68  L  Ed.  1138,  34  Sup.  Ct.  681,  statute  of 
Texas  of  1909,  prohibiting  person  from  acting  as  conductor  on  railroad 
train  without  having  worked  as  conductor  or  brakeman  on  freight  train 
for  two  years,  excludes  competent  persons,  and  is  involved;  Collins  v. 
Texas,  223  U.  S.  296,  297,  66  L.  Ed.  444,  32  Sup.  Ct.  286,  Texas  statute 
establishing  conditions  under  which  persons  will  be  licensed  to  practice 
osteopathy  does  not  deprive  person  refusing  to  apply  for  license  of  his 
property  without  due  process  of  law;  Watson  v.  Maryland,  218  U.  S. 
176,  177,  64  L.  Ed.  989,  30  Sup.  Ct.  644,  medical  registration  law  of 
Maryland  not  applying  to  those  having  practiced  prior  to  specified  date, 
and  making  other  reasonable  exceptions,  is  valid ;  Rutz  v.  Michigan,  188 
U.  S.  606,  510,  47  L.  Ed.  666,  667,  23  Sup.  Ct.  391,  affirming  127  Mich. 
89,  86  N.  W.  397,  upholding  Pub.  Acts  1899,  No.  237,  providing  for  regu- 
lation, licensing  and  registration  of  physicians  and  surgeons;  BoUn  v. 
Nebraska,  176  U.  S.  86,  44  L  Ed.  38S,  20  Sup.  Ct.  288,  upholding  pro- 
ceeding by  information  for  felony;  Tucker  v.  Williamson,  229  Fed.  212, 
regulation  of  Secretary  of  Treasury  denying  right  of  registration  and 
exemption  from  provisions  of  Harrison  J*Tarcotic  Act  requiring  license 
for  sale  of  drugs  to  licensed  physician  who  does  not  see  patients,  but 
sends  prescriptions  through  mails,  is  valid ;  Bragg  v.  State,  134  Ala.  182, 
32  South.  773,  upholding  statutes  regulating  practice  of  medicine;  Aiton 
V.  Board  of  Medical  Examiners,  13  Ariz.  357,  L.  R.  A.  1916A,  691,  114 
Pac.  962,  act  authorizing  revocation  of  physician's  license  for  grossly 
immoral  or  unprofessional  conduct  rendering  him  unfit  to  practice,  is 
valid;  State  Medical  Board  v.  McCrary,  95  Ark.  515,  Ann.  Gas.  1912A, 
631,  30  L  R.  A.  (N.  8.)  783,  130  S.  W.  546,  act  authorizing  State  board 
of  medical  examiners  to  revoke  license  to  practice  medicine  for  specified 
grounds  is  valid;  Thompson  v.  Van  Lear,  77  Ark.  513,  92  S.  W.  774,  up- 
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holding  act  of  1903,  prohibiting  physicians  to  solicit  patients  through 
paid  agents;  Ex  parte  Whitley,  144  Cal.  178, 179,  181,  77  Pac.  884,  885, 
upholding  Dental  Act  of  1903,  restricting  eligibility  for  examination  to 
graduates;  Matter  of  Application  of  Victor,  27  Cal.  App.  79,  148  Pac. 
977,  upholding  act  regulating  practice  of  dentistry ;  Smith  v.  People,  51 
Colo.  274,  36  L.  B.  A.  (N.  8.)  158,  117  Pac.  613,  legislature  had  power 
to  create  State  board  of  medical  examiners  with  authority  to  regulate 
practice  of  medicine ;  Gothard  v.  People,  32  Colo.  13,  74  Pac.  891,  uphold- 
ing act  of  1897,  prohibiting  practice  of  dentistry  without  license  from 
dental  board  who  may  limit  licenses  to  graduates;  United  States  v. 
Custis,  35  App.  D.  C.  252,  holding  board  of  medical  supervisors  has  no 
right  to  refuse  to  grant  license  to  practice  medicine  in  this  District  to 
physician  licensed  to  practice  in  Maryland;  Curry  v.  District  of  Colum- 
bia, 14  App.  D.  C.  442,  police  regulation  of  commissioners  of  District 
giving  exclusive  use  of  portion  of  public  street  adjoining  railroad  station 
for  hack  service  of  another  railroad  is  invalid;  Lappin  v.  District  of 
Columbia,  22  App.  D.  C.  77,  where  act  of  Congress,  after  imposing 
license  tax  of  two  hundred  and  fifty  dollars  on  general  brokers,  provides 
that  Washington  Stock  Exchange  shall  pay  five  hundred  dollars  per 
annum  in  lieu  of  tax  on  members  for  business  done  on  exchange,  and 
imposes  license  tax  of  oge  hundred  dollars  on  broker  who  is  member 
of  exchange  outside  of  District,  such  act  is  invalid;  United  States  v. 
Ross,  5  App.  D.  C.  247,  249,  252,  holding  commissioners  of  District  have 
power  to  make  and  enforce  additional  plumbing  regulations,  and  holder 
of  license  under  former  regulation  has  not  such  vested  right  to  pursue 
calling  as  will  dispense  with  necessity  of  new  license;  Noble  v.  State, 
68  Fla.  4,  66  South.  154,  upholding  act  regulating  dentistry;  Klafter  v. 
State  Board  of  Examiners,  259  111.  18,  Ann.  Oaa.  1914B,  1221,  46  L.  B.  A. 
(N.  8.)  632,  102  N.  E.  194,  act  providing  for  licensing  of  architects 
and  authorizing  State  board  of  examiners  to  revoke  license  for  gross 
incompetency  or  recklessness  in  construction  of  buildings  is  valid ;  Witty 
V.  State,  173  Ind.  412,  25  L  B.  A.  (N.  8.)  1297,  90  N.  E.  631,  person 
representing  himself  as  "doctor"  and  advertising  to  cure  all  diseases 
without  medicine  or  surgery  was  violator  of  statute  requiring  license  to 
practice  medicine;  Spurgeon  v.  Rhodes,  167  Ind.  11,  78  N.  E.  231, 
act  authorizing  State  board  of  medical  examiners  to  revoke  license 
issued  to  physician  guilty  of  felony  or  gross  immorality  is  valid ;  State 
V.  Richcreek,  167  Ind.  225,  119  Am.  8t.  Bep.  491,  10  Axul  Gas.  899, 
6  L.  B.  A.  (N.  8.)  874,  77  N.  E.  1088,  act  declaring  that  real  estate, 
bank  fpmiture,  and  fixtures  of  bank  shall  not  constitute  more  than  one- 
third  of  entire  bank  capital  is  valid ;  Parks  v.  State,  159  Ind.  221,  222,  64 
N.  E.  866,  upholding  Bums'  Rev.  Stats.  1901,  §§  7318~7323e,  making  it 
unlawful  for  any  unlicensed  person  to  open  an  office  for  practice  of 
medicine,  or  to  announce  to  public  readiness  to  so  practice  or  to  attempt 
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to  treat  diseases,  and  regarding  use  of  words  "doctor"  and  "professor" 
as  practicing  medicine;  Smith  v.  State  Board  of  Health,  140  Iowa,  70, 
117  N.  W.  1117,  act  authorizing  State  board  of  health  to  revoke  license 
to  practice  medicine  after  hearing  is  valid;  Shaw  v.  City  Council  of 
Marshalltown,  131  Iowa,  132,  9  Ann.  Oaa.  1039,  10  L.  R.  A.  (N.  8.)  825, 

104  N. .  W.  1123,  statute  providing  for  preference  of  honorably  dis- 
charged soldiers  and  sailors  of  Civil  War  in  appointment,  employment 
and  promotion  in  public  service  is  valid;  Ex  parte  Clark,  86  Kan.  542, 
Ann.  Cas,  1913C,  317,  39  L.  R.  A.  (N.  8.)  680,  121  Pac.  494,  act  pro- 
viding that  person  acquitted  of  criminal  charge  on  ground  that  he  was 
insane  shall  be  committed  to  asylum  for  dangerous  insane,  and  not 
liberated  except  as  prescribed  by  act,  is  valid;  Iowa  v.  Bair,  112  Iowa, 
467,  84  N.  W.  532,  upholding  Code,  §  2579,  requiring  that  examination 
before  State  board  of  medical  examiners,  a  certificate  of  graduation 
from  a  medical  school  or  a  showing  that  physician  has  been  in  practice 
in  State  for  five  consecutive  years,  three  of  which  shall  have  been  in  one 
locality,  shall  be  required  to  show  qualification  to  practice  medicine; 
State  V.  Wilcox,  64  Kan.  791,  68  Pac.  635,  and  Meffert  v.  Medical  Board, 
66  Kan.  714,  72  Pac.  248,  both  upholding  Laws  1901,  c.  254,  creating 
State  board  of  medical  examination  and  registration;  Webster  v.  State 
Board  of  Health,  130  Ky.  197,  113  S.  W.  417,  act  authorizing  State 
board  of  health  to  grant  certificate  to  practice  medicine  to  person  of 
good  moral  character  is  valid;  Kentucky  Board  of  Pharmacy  v.  Cas- 
sidy,  115  Ky.  703,  705,  74  S.  W.  733,  construing  Pharmacy  Act  of  1899 ; 
State  V.  Bohemier,  96  Me.  258,  52  Atl.  644,  upholding  Act  1895,  c.  170, 
regulating  practice  of  medicine,  though  it  exempts  from  its  operation 
physician  called  from  another  State  to  treat  particular  case;  Criswell  v. 
State,  126  Md.  109,  94  Atl.  551,  act  requiring  registration  of  barbers 
and  payment  of  fee  for  certificate  is  valid;  Keller  v.  State,  122  Md. 
684,  90  Atl.  606,  act  requiring  all  persons  engaged  in  undertaking  to 
register  and  secure  license,  is  valid;  State  v.  Loden,  117  Md.  379,  Ann. 
Oaa.  1913E,  1300,  40  L.  R.  A.  (N.  S.)  193,  83  Atl.  566,  act  requiring 
license  for  moving-picture  machine  operators  is  valid;  Watson  v.  State, 

105  Md.  655,  66  Atl.  638,  statute  providing  for  registering  of  physicians, 
and  exempting  from  its  provisions  those  practicing  in  State  prior  to 
certain  date,  is  valid ;  Scholle  v.  State,  90  Md.  744,  46  Atl.  328,  uphold- 
ing Code,  Supp.,  art.  XLUI,  §§  39-63,  providing  for  licensing  of  phys- 
icians by  board  of  medical  examiners,  but  exempting  commissioned  sur- 
geons in  army,  navy  and  marine  hospital  service,  and  physicians  in 
actual  consultation  from  other  States,  and  persons  temporarily  prac- 
ticing under  supervision  of  actual  medical  preceptor;  State  v.  Knowles, 

90  Md.  657,  45  Atl.  879,  upholding  Act  1896,  c.  378,  requiring  dentists     / 
to  obtain  certificate  of  proficiency  from  State  board  of  dental  exam- 
iners; Commonwealth  v.  Zimmerman,  221  Mass.  189,  108  N.  E.  895, 


« 

669  DENT  v.  WEST  VIRGINIA.        129  U.  S.  114-128 

eonstraing  statute  prohibiting  practice  of  medicine  without  being  law- 
fully authorized  and  registered,  as  including  chiropractic,  and  holding 
such  statute  valid;  Commonwealth  v.  Beaulieu,  213  Mass.  142,  Ann. 
Oaa.  1913E,  1080,  99  N.  E.  956^  statute  requiring  plumbers  to  be  licensed 
is  valid;  Locke  v.  Ionia  Circuit  Judge,  184  Mich.  541,  546,  151  N.  W. 
625,  627,  upholding  acts  regulating  practice  of  medicine;  Kennedy  v. 
State  Board  of  Registration,  145  Mich.  246,  9  Ann.  Oaa.  125,  108  N.  W. 
731,  act  providing  for  revocation  by  board  of  registration  of  license 
of  physician  for  advertising  cure  for  venereal  diseases  is  valid;  Mills 
V.  State  Board  of  Osteopathy,  135  Mich.  527,  98  N.  W.  19,  construing 
act  of  1903,  reg^ating  practice  of  osteopathy;  State  v.  Zeno,  79  Minn. 
84,.  79  Am.  St  Hop.  424,  81  N.  W.  749,  upholding  Laws  1897,  c.  186, 
prohibiting  person  from  following  occupation  of  barber  without  first 
obtaining  certificate  of  registration;  State  v.  McElhinney,  241  Mo.  606, 
145  S.  W.  1142,  right  of  attorney  to  practice  law  is  valuable  property 
right  which  cannot  be  taken  away  by  arbitrary  act  of  court,  but  only 
upon  judicial  hearing;  State  v.  Parker  Distilling  Co.,  236  Mo.  298,  299, 
139  S.  W.  476,  act  imposing  license  on  manufacturers  of  and  dealers 
in  intoxicating  liquors  except  wines  and  spirits  produced  from  grapes 
or  fruit  grown  within  State,  is  valid;  State  v.  Purl,  228  Mo.  25,  128 
S.  W.  202,  statute  authorizing  board  of  dental  examiners  to  revoke 
license  of  dentist  for  fraud,  deceit  or  misrepresentation  in  practice  of 
dentistry,  is  valid;  O'Connor  v.  St.  Louis  Transit  Co.,  198  Mo.  641,  116 
Am.  St.  Bep.  495,  8  Ann.  Gas.  703,  97  S.  W.  154,  holding  statute  giving 
attorney  lien  upon  client's  cause  of  action  valid;  State  v.  Davis,  194 
Mo.  500,  501,  92  S.  W.  488,  489,  upholding  act  of  1901,  regulating  prac- 
tice of  medicine;  Ex  parte  Lucas,  160  Mo.  233,  61  S.  W.  222,  upholding 
Acts  1899,  p.  44,  regulating  occupation  of  barbers;  State  v.  District 
Court,  50  Mont.  297,  146  Pac.  747,  State  may  require  such  qualifications 
as  it  deems  necessary  for  practice  of  profession  of  trained  nurse,  and 
qualifications  may  be  determined  without  judicial  proceedings ;  Mathews 
V.  Hedlund,  82  Neb.  831,  119  N.  W.  20,  affirming  order  made  by  State 
board  of  health  revoking  license  of  physician  for  committing  criminal 
abortion;  State  v.  Chapman,  69  N.  J.  L.  466,  55  Atl.  95,  upholding  act 
of  1898,  regulating  practice  of  dentistry ;  Territory  v.  Newman,  13  N.  M. 
102,  104,  68  L.  B.  A.  783,  79  Pac.  707,  708,  affirming  conviction  of 
person  practicing  medicine  without  license ;  People  v.  Griswold,  213  N.  Y. 
96,  97,  L  B.  A.  1915D,  538,  106  N.  E.  931,  statute  permitting  practice 
of  dentistry  only  by  those  licensed  within  State  prior  to  adoption  of 
act,  and  those  subsequently  licensed  thereunder,  is  valid;  People  v. 
Department  of  Health,  189  N.  Y.  191,  13  L  B.  A.  (N.  S.)  894,  82  N.  E. 
188,  board  of  health  of  New  York  City  may  revoke  permit  to  sell  milk, 
though  no  ordinance  had  been  adopted  authorizing  revocation;  State  v. 
Marble,  72  Ohio  St.  34, 106  Am.  St.  Bep.  670,  70  L.  B.  A.  835,  73  N.  E. 
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1066,  holding  act  of  1896,  as  amended,  regelating  practice  of  medicine, 
not  void  as  discriminating  against  >Christian  Scientists ;  State  v.  Gravett, 
65  Ohio  St.  309,  62  N.  E.  326,  holding  94  Ohio  Laws,  p.  197,  discrim- 
inating against  osteopathists  by  requiring  them  to  hold  diploma  from 
college  requiring  four  years  of  study  as  condition  to  their  obtaining 
limited  certificates,  while  not  requiring  such  time  of  study  from  those 
contemplating  regular  practice  as  condition  to  their  obtaining  unlimited 
certificates,  is  void ;  GuUey  v.  Territory,  19  Okl.  195,  91  Pac.  1040,  equity 
will  cancel  license  to  practice  medicine  obtained  by  presentation  of  pre- 
tended diploma  from  fraudulent  medical  college;  State  v.  Briggs,  45  Or. 
374,  77  Pac.  752,  upholding  act  of  1903,  regulating  practice  of  barber- 
ing;  Commonwealth  v.  Grossman,  248  Pa.  18,  93  AtL  784,  act  providing 
for  licensing  and  regulating  of  private  banking  and  exempting  from  its 
operation  bankers  who  have  done  business  continually  for  seven  years 
in  same  locality  and  not  engaged  in  sale  of  realty  or  steamship  tickets, 
is  valid;  Commonwealth  v.  Densten,  217  Pa.  424,  66  Atl.  654,  act  pro- 
viding for  licensing  of  physicians  and  surgeons  is  valid;  In  re  Regis- 
tration of  Campbell,  197  Pa.  St.  587,  47  Atl.  861,  upholding  act  of 
May  18,  1893,  relating  to  registration  of  physicians;  State  v.  Rosen- 
krans,  30  R.  I.  395,  398,  19  Ann.  CaA.  824,  75  Atl.  499,  500,  statute 
requiring  persons  practicing  dentistry  to  raster  and  obtain  certificate 
is  valid ;  State  Board  of  Health  v.  Roy,  22  R.  I.  540,  48  Atl.  803,  holding 
charge  that  physician  obtained  certificate  from  State  board  of  health 
by  fraudulent  use  of  diploma  issued  to  different  person  is  charge  of 
"grossly  unprofessional  conduct  of  character  likely  to  deceive  or  defraud 
the  public"  within  Gen.  Laws,  c.  165,  §  5 ;  Kirk  v.  State,  126  Tenn.  15, 
Ann.  Cas.  1913D,  1239,  150  S.  W.  85,  act  prohibiting  itinerant  physician 
or  vender  from  selling  and  appljdng  drugs  or  nostrums,  or  from  adver- 
tising his  wares,  is  valid;  State  v.  Bowen  &  Co.,  86  Wash.  29,  149  Pac. 
332,  commission  merchants '  law,  requiring  license  fee  and  giving  of  surety 
bond,  is  valid;  In  re  Thompson,  36  Wash.  380,  78  Pac.  900,  upholding 
Dental  Act  of  1893,  restricting  eligibility  for  examination  to  graduates ; 
McDermott  v.  State,  143  Wis.  33,  21  Ann.  Oas.  1815,  126  N.  W.  891,  act 
prohibiting  sale  of  mixtures  of  syrups  and  molasses  not  branded  as  to  pre- 
vent consumers  from  being  misled  as  to  what  they  were  buying  is  valid ; 
State  V.  Chittenden,  127  Wis.  502,  107  N.  W.  511,  determining  nature 
of  State  board  of  dental  examiner's  power  under  act  of  1903  to  pass 
upon  reputability  of  colleges;  State  v.  Currens,  111  Wis.  436,  437,  87 
N.  W.  563,  Upholding  Laws  1901,  c.  306,  making  both  diploma  from 
medical  college,  requiring  three  courses  of  not  less  than  six  months  each, 
and  an  examination  by  State  board,  prerequisites  to  license,  and  pro- 
viding that  students  now  matriculated  in  any  medical  college  shall  be 
entitled  to  license  without  examination  on  presentation  of  diploma: 
Brooks  V.  State,  88  Ala.  124,  6  South.  903,  State  v.  Webster,  150  Ind. 
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616,  619, 41 L.  R.  A.  217, 218, 50  N.  E.  753, 754,  Driscoli  v.  Commonwealth, 
93  Ky.  399,  20- S.  W.  432,  Craig  v.  Medical  Examiners,  12  Mont.  211, 
29  Pac.  534,  State  v.  Call,  121  N.  C.  646,  28  S.  E.  517,  France  v.  State, 
57  Ohio  St.  23,  47  N.  E.  1044,  State  v.  Randolph,  23  Or.  82,  86,  88,  37 
Am.  St.  R^.  658,  661,  663,  17  L.  R.  A.  472,  474,  31  Pac.  202, 203,  204, 
People  V.  Hasbrouck,  11  Utah,  302,  39  Pac.  920,  and  State  v.  Carey,  4 
Wash.  St.  430,  30  Pac.  730,  all  following  rule;  Pacific  Express  Co.  v. 
Seibert,  142  U.  S.  354,  85  L.  Ed.  1040,  12  Sup.  Ct.  254,  upholding  State 
tax  on  business  of  express  company,  done  within  State;  New  York 
etc.  Ry.  Co.  v.  Bristol,  151  U.  S.  571,  38  L.  Ed.  274,  14  Sup.  Ct.  442,  up- 
holding statute  tending  to  do  away  with  grade  crossings;  Plumley  v. 
Massachusetts,  155  U.  S.  472,  89  L.  Ed.  227,  15  Sup.  Ct.  158,  upholding 
statute  forbidding  sale  of  oleomargarine,  artificially  colored;  Emert  v. 
Missouri,  156  U.  S.  320,  89  L.  Ed.  487,  15  Sup.  Ct.  374,  upholding  ped- 
dler's license;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  564, 12  L.  R.  A. 
655,  28  N.  E.  79,  upholding  regulation  of  natural  gas;  Gosnell  v.  State, 
52  Ark.  232,  12  S.  W.  393,  and  State  v.  Creditor,  44  Kan.  567,  21 
Am.  St.  Rep.  808,  24  Pac.  347,  upholding  act  regulating  practice  of 
dentistry;  Boyd  v.  Mills,  53  Kan.  602,  42  Am.  St.  Rep.  809,  26  L.  R.  A. 
489,  37  Pac.  17,  upholding  act  a3  to  qualifications  of  electors ;  McAllister 
V.  State,  72  Md.  392,  20  Atl.  144,  Singer  v.  State,  72  Md.  465,  467,  8 
L.  R.  A.  551,  552,  19  Atl.  1045,  and  Wright  v.  State,  88  Md.  440,  41  Atl. 
797,  upholding  law  forbidding  sale  of  oleomargarine ;  Hawker  v.  New 
York,  170  U.  S.  194, 195,  198,  42  L.  Ed.  1005,  1006,  18  Sup.  Ct.  575,  576, 
577  (see  dissenting  opinion  in  170  U.  S.  202,  42  L.  Ed.  1008,  18  Sup.  Ct. 
578),  affirming  152  N.  Y.  242,  46  N.  E.~  609,  upholding  statute  making 
it  unlawful  for  a  person  previously  convicted  of  a  felony  to  practice 
medicine;  State  v.  Gardner,  58  Ohio  St.  609,  65  Am.  St.  Rep.  790,  41 
L.  R.  A.  691,  51  N.  E.  138,  upholding  act  licensing  plumbers;  Chambers 
V.  Gilbert,  17  Tex.  Civ.  App.  110,  42  S.  W.  632,  upholding  aet  providing 
for  killing  of  diseased  animals;  State  v.  Heineman,  80  Wis.  257, 
27  Am.  St.  Rep.  86,  49  N.  W.  819,  upholding  act  requiring  pharmacists 
to  register;  Bittenhaus  v.  Johnston,  92  Wis.  597,  32  L.  R.  A.  883,  66 
N.  W.  807,  upholding  laws  for  protection  of  fish ;  dissenting  opinion  in 
State  V.  Haworth,  122  Ind.  506,  7  L.  R.  A.  254,  23  N.  E.  961,  majority 
upholding  act  regulating  school  books ;  Weeden  v.  Arnold,  5  Okl.  584,  49 
Pac.  917,  arguendo. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
.  leges,  burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  888,  884, 
890. 

Statutory  regulation  of  the  practice  of  professions.    Note,  1  Ann. 
Oas.  18. 

Power  to  revoke  physician's  license.    Note,  1  L.  R.  A.  (N.  S.)  811. 
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Constitutionality  of  State  regulations  of  interstate  e<mimerce.    Note, 
27  Am.  St.  Bep.  567. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St.  Bep.  259. 

Due  process  of  law  in  commitment  of  insane  persons.    Note,  Ann. 
Gas.  19130,  S25. 

Constitutionality  of   statutes   restricting  contracts   and  business. 
Note,  21  L.  R.  A.  791. 

Validity  of  police  regulation  as  to  branding  or  labeling  articles  of 
commerce.    Note,  1  L.  R.  A.  (N.  8.)  186. 

Miscellaneous.  Cited  in  Lawson  v.  State  of  Washington,  205  U.  S. 
536,  51  L.  Ed.  919,  27  Sup.  Ct.  789,  dismissed  for  want  of  jurisdiction; 
Hazlitt  ▼.  State,  175  Ind,  126,  93  N.  E.  669,  where  no  part  of  evidence 
is  set  out  in  appellant's  brief  and  only  excerpt  from  one  instruction, 
appellate  court  will  not  search  record  for  errors. 

129  U.  S.  128-141,  32  L.  Sd.  61%  9  Sap.  Ct.  249,  INMAN  ▼.  SOTTTH  OABO- 
IJNA  BY.  CO. 

Carriers  cannot  exempt  tbemselves  ftom  liability  for  negligence. 
Approved  in  Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed.  203,  118 
C.  C.  A.  383,  release  from  liability  in  stock  ticket  furnished  attendant 
was  void;  Oceanic  Steam  Nav.  Co.  v.  Aitken,  196  U.  S.  599,  49  L.  Ed. 
v615,  25  Sup.  Ct.  317,  arguendo;  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  442,  463,  32  L  Ed.  792,  799,  9  Sup.  Ct.  472,  480,  Wood- 
bum  V.  Cincinnati  etc.  Ry.  Co.,  40  Fed.  733,  Central  Trust  Co.  v.  East 
Tenn.  Ry.  Co.,  70  Fed.  767,  Louisville  etc.  Ry.  Co.  v.  Faylor,  126  Ind. 
130,  25  N.  E.  870,  and  Bird  v.  Southern  Ry.  Co.,  99  Tenn.  727,  63  Am. 
St.  Rep.  860,  42  S.  W.  453,  all  following  rule;  Yoight  v.  Baltimore  etc. 
Ry.  Co.,  79  Fed.  563,  holding  void,  contract  exempting  carrier  fropi  negli- 
gence of  himfielf  or  servants;  dissenting  opinion  in  Constable  v.  National 
S.  S.  Co.,  154  U.  S.  101,  38  L.  Ed.  928, 14  Sup.  Ct.  1081,  majority  uphold- 
ing provision  that  company  should  not  be  liable  for  fire  happening  after 
unloading  of  cargo. 

Carrier's  negligmce  is  presumed  from  fact  of  loss. 

Approved  in  The  Anna,  223  Fed.  560,  provision  of  bill  of  lading 
exempting  ship  from  liability  for  damages  to  cargo  from  decay  does  not 
include  decay  due  to  negligence  of  carrier;  Terre  Haute  etc.  Ry.  Co.  v. 
Sherwood,  132  Ind.  134,  32  Am.  St.  Bep.  244,  17  L.  B.  A.  342,  31  N.  £. 
783,  holding  burden  of  establishing  exemption  from  liability,  is  on  carrier. 

Distinguished  in  Louisville  etc.  Ry.  Co.  v.  Manchester  Mills,  88  Tenn. 
662,  14  S.  W.  316,  holding  plaintiff  must  show  that  loss  by  fire  resulted 
from  carrier's  negligence. 
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Claiue  pfOTlcUiig  tbat  carrier  sball  have  1)enefl.t  of  insurance  is  no 
defense  to  suit  for  loss  of  goods. 

Approved  in  Walter  Baker  &  Co.  v.  New  York  N.  H.  &  H.  B.  Co.,  162 
Fed.  497,  provision  in  bill  of  lading  that  carrier  shall  have  benefit  of 
insurance  effected  by  shipper  is  not  available  as  defense  in  action  by 
shipper  against  carrier  for  loss  of  goY>ds  in  transit;  Bradley  v.  Lehigh 
Valley  B.  Co.,  145  Fed.  573,  where  under  cargo  policy  providing  that  it 
shall  be  void  to  extent  of  recovery  from  carrier,  owner  received  loan  to 
amount  of  loss  from  insurer  and  gave  assignment  of  claim,  insurer  may 
recover  thereon ;  In  re  Lakeland  Transp.  Co.,  103  Fed.  334,  335,  holding 
where  in  limitation  of  liability  proceedings  arising  out  of  collision  re- 
sulting in  loss  of  second  vessel,  such  vessel,  though  equally  in  fault  was 
awarded  exemption  from  liability  to  cargo  owners,  her  owners  cannot  be 
subrogated  to  claims  of  cargo  owners  against  insurer  of  cargo  under 
benefit  of  insurance  clause  in  bill  of  lading;  Kennedy  Bros.  v.  State  Ins. 
Co.,  119  Iowa,  33,  91  N.  W.  832,  holding  where  insured  property  is  de- 
stroyed by  negligence  of  another  than  insured,  recovery  from  tort  feasor 
extinguishes  liability  of  insurer. 

O^irrier  cannot  refuse  goods  because  owner  refuses  to  exempt  ftom 
lial>illty,  if  lie  does  not  insure  for  carrier. 

^  Approved  in  Bradley  v.  Lehigh  Valley  B.  Co.,  153  Fed.  354,  82  C.  C.  A. 
426,  holding  provision  of  bill  of  lading  did  not  obligate  shipper  to  insure 
for  benefit  of  carrier. 

Owner's  act  to  defeat  iiisnxer*8  riglit  o<7er  against  carrier,  releases 
Uurarex's  liability. 

Approved  in  Gterlach  v.  Grain  Shipi>ers'  etc.  Ins.  Co.,  156  Iowa,  339, 
136  N.  W.  693,  release  of  railroad  from  liability  for  fire  in  lease  of  rail- 
road land  did  not  avoid  insurance  policy  providing  for  subrogation  to 
rights  of  insured. 

Distinguished  in  Lancaster  Mills  v. 'Merchants'  Cotton  Press  Co.,  89 
Tenn.  57,  58,  24  Am.  St.  Bep.  610,  611,  14  S.  W.  330,  it  is  a  payment  of 
a  loss,  and  not  a  loan  of  money,  where  insurer  advances  value  of  goods 
destroyed. 

Insurer  cannot  require  owner  to  first  pursue  carrier  and  fix  his  liability. 
Approved  in  The  Winder,  209  Fed.  132,  where  bill  o*  lading  for 
goods,  alleged  to  have  been  lost  on  steamship,  provided  carrier  should 
have  benefit  of  insurance  in  case  of  loss  for  which  it  was  liable,  carrier 
was  entitled  to  discovery  of  insurance  policy;  Pennsylvania  B.  Co.  v. 
Burr,  130  Fed.  849,  65  C.  C.  A.  331,  where  under  bill  of  lading  giving  car- 
rier benefit  of  insurance  policy  secured  which  limited  liability  to  amount 
not  recovered  from  carrier,  and  on  damage  insurer  advanced  sum  to 
owner,  carrier  cannot  set  off  advance  in  action  for  damages;  Southard 
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v.  Minneapolis  etc.  Ry.  Co.,  60  Minn.  392,  62  N.  W.  444,  holding  carrier 
could  not  demand  the  benefit  of  insurance. 

Distinguished  in  Fayerweather  v.  Phenix  Ins.  Co.,  118  N.  Y.  328,  6 
L.  R.  A.  806,  23  N.  E.  193,  holding  that  provision  in  bill  of  lading  cut  off 
insurer's  right  of  subrogation. 

Whether  destroyer  of  insured  property  may  defeat  owner's  suit 
upon  ground  that  right  of  action  is  in  insurer.  Note,  23  L.  R.  A. 
(N.  S.)  870. 

129  U.  S.  141-151,  92  Ii.  Ed.  6S7,  9  8ttp.  Ot  256,  8T0UTENBXJBOH  ▼. 
HENNICK. 

Mnnlclpalitles  may  exercise  power  of  self-gOTemment,  wltlioiit  violat- 
ing rule  against  delegation  of  legislative  power. 

Approved  in  Tomlinson  Bros.  v.  Hodges,  110  Ark.  532,  162  S.  W.  65, 
act  providing  for  carrying  into  effect  initiative  and  referendum  powers 
reserved  to  people  by  Constitution  did  not  confer  on  people  of  city  ref- 
erendum power  over  ordinance  passed  by  city  council  granting  franchise 
to  furnish  city  with  electric  lights;  In  re  Pf abler,  150  Cal.  80,  11  Ann. 
Oaa.  910,  11  L.  R.  A.  (N.  S.)  1092,  88  Pac.  274,  initiative  provision  of 
Los  Angeles  charter  is  not  invalid  delegation  of  jiower;  Johnson  v.  Dis- 
trict of  Columbia,  30  App.  D.  C.  522,  act  of  late  l^slative  assembly  of 
District  of  Columbia  for  prevention  of  cruelty  to  animals  is  within  scope 
of  powers  delegated  to  municipality  by  Congress;  Smith  v.  Olcott,  19 
App.  D.  C.  74,  section  2^  of  act  of  1871  of  legislative  assembly  of  this 
District  fixing  rate  of  charges  by  auctioneers  for  selling  real  estate  in 
District  at  public  auction  is  invalid  as  attempt  to  delegate  l^slative 
power  over  freedom  of  contract ;  Prather  v.  United  States,  9  App.  D.  C. 
88,  section  6  of  act  of  Congress  relating  to  sale  of  oleomargarine,  leaving 
it  to  commissioner  of  internal  revenue  and  Secretary  of  Treasury  as  to 
how  packages  shall  be  marked,  is  not  void  as  delegation  of  legislative 
power ;  City  of  Jacksonville  v.  Bowden,  67  Fla.  190,  Ann.  Oas.  1916D,  99, 
64  South.  773,  statute  conferring  limited  power  upon  city  of  Jacksonville 
to  regulate  character,  number,  powers  and  duties  of  administrative  offi- 
cers and  boards  for  municipal  purposes,  is  valid;  Sanning  v.  City  of 
Cincinnati,  81  Ohio  St.  157,  25  L.  R.  A.  (N.  S.)  686,  90  N.  E.  128,  ordi- 
nance, under  legislative  authority,  to  regulate  and  license  chattel  mort- 
gage and  salary  loan  brokers,  is  valid. 

District  of  OolumUa  is  subject  to  exclusive  control  of  CongresB;  but 
only  mnnlcli>al  powers  are  authorized. 

Approved  in  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  Federal 
railroad  Employer's  Liability  Act  of  1908  sui>ersedes  all  State  statutes 
regulating  relations  of  railroad  employers  and  employees  engaged  in 
interstate  commerce;  United  States  v.  Baltimore  etc.  R.  R.  Co.,  26  App. 
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D.  C.  586^  587^  under  Safety  Appliitnce  Act  providing  that  suits  shall  be 
brought  in  District  Court  having  jurisdiction,  special  term  of  Supreme 
Court  of  District  of  Columbia,  known  as  '^ Circuit  Court,"  has  jurisdic- 
tion for  recovery  of  penalty  for  violation  in  this  locality ;  Lasley  v.  Dis- 
trict of  Columbia,  14  App.  D.  C.  411,  act  of  legislative  assembly  requiring 
dealers  in  second-hand  personal  property  to  pay  license  tax  is  valid; 
United  States  v.  O'Neal,  10  App.  D.  C.  238,  holding  it  was  legislative 
intention  of  Congress  in  act  of  1823  extending  jurisdiction  of  justices  of 
peace  in  this  District  to  provide  for  common-law  jury;  Baltimore  etc. 
R.  R.  Co.  V.  Golway,  6  App.  D.  C.  168,  city  ordinance  prohibiting  rail- 
road from  ringing  bells  and  sounding  whistles  within  city  limits  cannot 
be  availed  of  by  defendant  for  first  time  on  appeal  to  show  that  trial 
court  erred  in  charge  as  to  effect  of  failure  to  give  proper  warn- 
ing; Ransdell  v.  Patterson,  1  App.  D.  C.  497,  Police  Court  of  this  District 
has  power  to  hear  and  determine  cases  arising  under  act  of  Congress 
regulating  insurance  in  District  of  Columbia,  and  subjecting  offenders 
to  penalty  of  oi^e  hundred  dollars  for  each  offense. 

Distinguished  in  United  Ry.  &  Trading  Co.  v.  Mevers,  112  La.  902,  36 
South.  798,  ten  mill  tax  authorized  by  Const.  1898,  art.  239,  to  be  levied 
by  levee  conunissioners  for  levee  purposes  is  not  municipal  tax  within 
exemption  of  article  230. 

Act  of  District  of  Columbia  assemibly,  Ucenslng  dnmuners  from  other 
States,  is  commerce  regulation. 

• 

Approved  in  City  of  Sault  Ste.  Marie  v.  International  Transit  Co.,  234 
U.  S.  341,  52  L.  R.  A.  (N.  S.)  674,  58  L.  Ed.  1341,  34  Sup.  Ct.  826,  ordi- 
nance of  city  of  Sault  Sainte  Marie  requiring  license  fee  for  operation 
of  ferry-boats  to  Canadian  shore  is  invalid  as  applied  to  owners  of  ferry- 
boat plying  from  Canadian  shore;  Barrett  v.  City  of  New  York,  232 
U.  S.  31,  68  L.  Ed.  490,  34  Sup.  Ct.  203,  ordinances  of  New  York  Ci^  re- 
quiring expressmen  to  be  licensed,  as  applied  to  interstate  commerce,  is 
invalid ;  International  Text-Book  Co.  v.  Pigg,  217  U.  S.  110, 18  Ann.  Oas. 
IIOS,  27  L.  R.  A.  (N.  S.)  493,  54  L.  Ed.  687,  30  Sup.  Ct.  481,  statute  re- 
quiring foreign  corporation  conducting  correspondence  school  to  obtain 
license  is  burden  on  interstate  commerce;  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  22,  54  L.  Ed.  363,  30  Sup.  Ct.  190,  tax  on  telegraph 
comi^any  engaged  in  interstate  commerce  of  given  per  cent  of  all  its 
capital,  representing  business  and  property  within  and  outside  State,  is 
invalid;  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  162,  47 
L  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company,  though  engaged 
in  interstate  commerce,  may  be  compelled  by  municipality  to  pay  reason- 
able license  fee  for  enforcement  of  local  government  supervision  of  its 
poles  and  wires ;  Caldwell  v.  North  Carolina,  187  U.  S.  627,  47  L.  Ed.  339, 
23  Sup.  Ct.  231,  holding  void  ordinance  under  which  license  fee  may  be 
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required  from  agent  of  nonresident  portrait  company  who  r^eives  from 
company  pictures  and  frames  to  fill  orders  previously  obtained^  and  after 
breaking  bulk  and  placing  pictures  in  frames  delivers  them  to  pur- 
chasers; Hanley  v.  Kansas  City  Southern  Ry.  Co.,  187  U.  S.  619,  47 
L.  Ed.  S35,  23  Sup.  Ct.  215,  holding  Arkansas  raiboad  commission  can- 
not fix  rates  for  continuous  transportation  of  goods  between  two  points 
within  State,  where  lai^e  part  of  route  is  outside  of  State;  Stockard  v. 
Morgan,  185  U.  S.  34,  46  K  Ed,  798,  22  Sup.  Ct.  579,  holding  void  Ten- 
nessee statute,  imposing  privilege  tax  on  merchandise  brokers  whose 
business  is  exclusively  confined  to  soliciting  orders  from  wholesalers  and 
jobbers  within  State  as  agents  for  nonresidents  for  goods  shipped  by 
such  nonresident  principals  to  jobbers  and  dealers;  Ex  parte  Martin,  180 
Fed.  214,  after  issuance  of  habeas  corpus  out  of  Federal  court  to  review 
petitioner's  arrest  for  violation  of  Or^on  laws  regulating  peddlers,  trial 
and  acquittal  by  State  court  was  void;  Ex  parte  Hull,  153  Fed.  462,  State 
statute  imposing  license  on  persons  soliciting  orders  for  pictures  or  pic- 
ture frames  who  were  not  merchants  or  dealers  having  permanent  place 
of  business  within  State  is  invalid;  Kirven  v.  Virginia  etc.  Chemical  Co., 
145  Fed.  293,  7  Ann.  Oaa.  219,  76  C.  C.  A.  172,  foreign  corporation  ship- 
ping goods  from  other  State  on  approval  order  taken  by  local  agent  may 
sue  thereon,  though  it  has  not  complied  with  law  reg^ilating  foreign  cor- 
porations; United  States  v.  Whelpley,  125  Fed.  617,  holding  Act  March 
2,  1895,  c.  191,  prohibiting  any  person  who  shall  cause  to  be  brought 
within  United  States  from  abroad,  etc.,  any  lottery  ticket,  does  not  pro- 
hibit transportation  of  lottery  tickets  from  a  State  to  District  of  Colum- 
bia; Lowry  v.  Tile  etc.  Assn.,  106  Fed.  43,  holding  Tile,  Mantel  &  Grate 
Association  of  California,  uniting  all  dealers  in  tiles  and  mantels  around 
San  Francisco,  violates  sections  1  and  2  of  Anti-trust  Act  of  1890 ; 
Beitzell  v.  District  of  Columbia,  21  App.  D.-  C.  60,  person  soliciting  orders 
for  New  York  brewery  from  persons  resident  in  this  District  is  not 
required  to  pay  license  tax  imposed  by  act  of  Congress  on  brewer's 
agents  doing  business  within  District;  Stone  v.  State,  117  Ga.  296,  43 
S.  E.  742,  holding  one  who,  as  representative  of  nonresident  principal, 
takes  orders  on  such  principal  for  purchase  of  goods,  and  who  when 
goods  shipped  receives  them,  breaks  original  package  and  distributes 
them  among  customers,  is  engaged  in  interstate  commerce ;  City  of  Kins- 
ley V.  Dyerly,  79  Kan.  10, 19  L.  R.  A.  (N.  S.)  405,  98  Pac.  231,  reversing 
conviction  for  violation  of  void  ordinance  imposing  license  for  sale  by 
sample  of  goods  to  be  imported  from  another  State;  State  v.  Western 
Union  Tel.  Co.,  75  Kan.  638,  90  Pac.  310,  for  failure  to  comply  with 
law,  foreign  corporation  engaged  in  interstate  commerce  and  transacting 
business  for  Federal  government  may  be  ousted  from  privilege  of  en- 
gaging in  nongovernmental  interstate  business ;  State  v.  Hickok,  64  Kan. 
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664;  68  Pae.  37,  holding  State  law  placing  restrictions  on  solicitation  of 
orders  by  nonresident  salesman  for  liquors  to  be  imported  into  State 
from  another  State  where  snch  orders  are  subject  to  approval  by  mer- 
chant is  burden  on  interstate  commerce;  International  Text-Book  Co. 
V.  Gillespie,  229  Mo.  418, 129  S.  W.  928,  statute  requiring  foreign  corpo- 
ration conducting  correspondence  school  in  Missouri  to  pay  license  tax 
is  invalid;  In  re  Wilson,  10  N.  M.  35,  60  Pac.  75,  holding  Sess.  Laws 
1899,  p.  101,  imposing  license  fee  on  sales  of  coal  oil  in  Territory  in 
original  packages  by  importer,  void;  Flint  &  Walling  Mfg.  Co.  v.  Mc- 
Donald, 21  S.  D.  530,  130  Am.  St.  Bep.  736,  14  L  B.  A.  (N.  8.)  673, 
114  N.  W.  686,  sale  by  foreign  corporation  of  water  tank  and  tower 
to  person  erecting  system  of  waterworks  within  State  is  within  com- 
merce clause  of  Federal  Constitution,  and  is  valid,  notwithstanding  fail- 
ure to  file  articles  of  incorporation ;  Adkins  v.  Richmond,  98  Va.  97,  34 
S.  £.  969,  holding  resident  soliciting  orders  for  sale  of  goods  by  sample 
solely  for  nonresident  owners,  and  who  forwards  such  orders  and  re- 
ceives commission  for  sales  negotiated  by  him,  is  broker  engaged  in 
interstate  commerce;  Underwood  Typewriter  Co.  v.  Piggott,  60  W.  Va. 
540,  55  S.  E.  667,  foreign  corporation  selling  and  delivering  goods,  mer- 
chandise and  machinery,  or  other  articles  in  this  State  upon  orders  taken 
by  salesmen^  and  transacting  no  other  business  within  State,  is  not 
required  to  comply  with  act  regulating  foreign  corporations;  McCall 
V.  California,  136  U.  S.  110,  34  L.  Bd.  393,  10  Sup.  Ct.  882,  annulling 
license  tax  upon  agent  of  foreign  railroad;  Crutcher  v.  Kentucky,  141 
U.  S.  58,  36  L.  Ed.  652,  11  Sup.  Ct.  854,  holding  invalid  license  tax  on 
agent  of  express  company ;  Hooper  v.  California,  155  U.  S.  653,  39  L.  Ed. 
300,  15  Sup.  Ct.  209,  upholding  statute  making  it  misdemeanor  for  one 
to  act  as  agent  for  foreign  insurance  company  not  filing  proper  bond; 
Emert  v.  Missouri,  156  U.  S.  320,  39  L  Ed.  437,  15  Sup.  Ct.  374,  uphold- 
ing tax  on  peddlers ;  In  re  Van  Vliet,  43  Fed.  763,  10  L.  B.  A.  452,  up- 
holding act  providing  that  intoxicating  liquors  shipped  into  a  State  be 
subject  to  its  laws;  In  re  Nichols,  48  Fed.  165, 166,  holding  invalid  book 
canvasser's  license;  Ex  parte  Hough,  69  Fed.  331,  holding  void,  license 
on  piano  agents;  Ex  parte  Loeb,  72  Fed.  659,  holding  invalid  burdens 
on  transportation  of  intoxicating  liquors;  United  States  v.  Addyston 
Pipe  etc.  Co.,  85  Fed.  295,  46  L.  B.  A.  122,  29  C.  C.  A.  141,  holding  in- 
valid contracts  restraining  the  soliciting  of  orders;  Brennan  v.  Titus- 
ville,  153  U.  S.  305,  38  L  Ed.  724,  14  Sup.  Ct.  833,  and  In  re  Tinsman, 
95  Fed.  650,  holding  invalid  license  tax  on  soliciting  agents;  Ames  v. 
People,  25  Colo.  511,  55  Pac.  726,  and  McLaughlin  v.  South  Bend,  126 
Ind.  472, 10  L.  B.  A.  368,  26  N.  E.  185,  annulling  license  fee  on  peddlers; 
Lumberville  Bridge  Co.  v.  Board  of  Assessors,  55  N.*J.  L.  534,  ^5  L.  B.  A. 
137,  26  Atl.  713,  upon  yearly  license  on  corporations;  State  v.  Scott, 
2IV^-37 
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98  Tenn.  261,  86  L.  R.  A.  468,  39  S.  W.  2,  annulling  tax  on  solicitors  of 
pictures;  dissenting  opinion  in  Ficklen  v.  Shelby  County,  145  U.  S.  26, 
28,  86  li.  Ed.  608,  609,  12  Sup.  Gt.  814,  majority  upholding  tax  on  fac- 
tors, brokers,  etc.;  dissenting  opinion  in  Adams  Express  Co.  v.  Ohio, 
165  U.  S.  235,  41  L.  Ed.  700, 17  Sup.  Ct.  314,  majority  upholding  tax  on 
express  company;  dissenting  opinion  in  Vance  v.  Vandercook  Co.,  170 
U.  S.  466,  42  L.  Ed.  1110,  18  Sup.  Ct.  685,  majority  holding  South  Caro- 
lina Liquor  Act  of  1897  void;  dissenting  opinion  in  Commonwealth  v. 
Huntley,  156  Mass.  248, 15  L.  R.  A.  845,  30  N.  E.  1132,  majority  uphold- 
ing statute  forbidding  sale  of  oleomargarine;  dissenting  opinion  in 
Dooley  v.  United  States,  183  U.  S.  172,  46  L.  Ed.  187,  22  Sup.  Ct.  71, 
and  dissenting  opinion  in  Downes  v.  Bidwell,  182  U.  S.  355,  45  L.  Ed. 
1182,  21  Sup.  Ct.  813,  majorities  upholding  imposition  of  duties  on  im- 
ports from  Porto  Rico  by  Foraker  act  of  1900,  temporarily  providing 
civil  government  and  revenues  for  Porto  Rico;  dissenting  opinion  in 
Crenshaw  v.  State,  95  Ark.  475, 130  S.  W.  573,  majority  holding  statute 
requiring  license  for  persons  traveling  from  place  to  place  and  selling 
enumerated  articles  valid ;  dissenting  opinion  in  In  re  Wilson,  8  Mackey 
(D.  C.)  369,  371,  12  L.  R.  A.  624,  majority  holding  peddler  selling 
soapine,  imported  from  State  into  District,  and  making  deliveries  at 
time  of  sale,  is  subject  to  license  tax  under  act  of  legislative  assembly; 
Eager  Co.  v.  Burke,  74  Conn.  538,  51  Atl.  545,  arguendo. 

Distinguished  in  In  re  Wilson,  8  Mackey  (D.  C),  353,  355, 12  L.  R.  A. 
624,  person  selling  imported  soapine  from  house  to  house  and  making 
deliveries  at  time  of  sale  is  peddler  liable  to  license  tax  under  act  of 
legislative  assembly  of  1872 ;  Walton  v.  Augusta,  104  Ga.  760,  30  S.  E. 
965,  upholding  license  tax  on  brokers. 

Limited  in  Racine  Iron  Co.  v.  McCommons,  111  6a.  540,  36  S.  E.  867, 
holding  States  may,  to  raise  revenue,  impose  license  tax  on  persons  who, 
as  traveling  agents  for  principals  residing  in  other  States,  make  execu- 
tory contracts  for  sale  of  goods  and  who,  when  goods  shipped,  break 
original  packages  and  distribute  goods  among  customers. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Note, 
2  Ann.  Gas.  702. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.  Note, 
8  Ann.  Gas.  688. 

Peddlers  and  drummers  as  related  to  interstate  commerce.    Note, 
'  14  L.  R.  A.  98. 

License  or  occupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the"  commerce 
clause.    Note,  1^  L.  R.  A.  (N.  S.)  804, 
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Oommerce   power   of   Congress   cannot  be   delegated   to   District    of 
Columbia^ 

Approved  in  Interstate  Commerce  Com.  v.  Brimson,  154  U.  S.  471, 
38  L.  Ed.  1055,  14  Sup.  Ct.  1131,  holding  Congress  could  not  confer  on 
commission  power  to  fine,  etc.,  witnesses;  Louisiana  v.  Lagarde,  60  Fed. 
191,  holding  invalid,  ordinance  requiring  dealer  in  fertilizers  to  file  a 
statement  of  their  ingredients;  Indianapolis  v.  Bieler,  138  Ind.  35,  36 
N.  E.  859,  holding  void,  ordinance  discriminating  against  breweries  doing 
'wholesale  business  in  bottle  beer;  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99 
Tenn.  710,  43  S.  W.  121,  upholding  tax  on  transportation  between  points 
within  State ;  Woessner  v.  Cottam,  19  Tex.  Civ.  App.  615,  47  S.  W.  680, 
holding  franchise  tax  on  foreign  corporation  unconstitutional;  State  v. 
Lichtenstein,  44  W.  Va.  102,  28  S.  E.  754,  annulling  license  on  those 
soliciting  orders  for  liquor  to  be  shipped  from  without  State ;  Hof schulte 
V.  Doe,  78  Fed.  438,  and  dissenting  opinion  in  Lyons  v.  Woods,  6  N.  M. 
«J54,  355,  21  Pac.  355,  arguendo. 

Constitutionality  of  State  regulations  of  interstate  commerce.  Note, 
27  Am.  St.  B^.  563. 

Taxation  of  corporate  franchises.    Note,  67  L.  R.  A.  79. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  692. 

129  V,  S.  151-170.  32  !■.  Ed.  645,  9  Sup.  Ot.  225,  BATE  BEFBIGEBATING 
GO.  ▼.  HAMMOND. 

Patent  tiUcem  after  foreign  patent  does  not,  under  section  4887,  Be- 
▼Ised  Statutes,  expire  wltUn  seventeen  years,  while  latter  continues. 

Approved  in  Cameron  Septic  Tank  Co.  v.  City  of  Knoxville,  227  U.  S. 
42,  67  L.  Ed.  409,  33  Sup.  Ct.  209,  provisions  of  section  4887,  Rev.  Stats., 
apply  to  Cameron  patent  and  caused  it  to  expire  with  British  patent  for 
same  invention;  Hobbs  v.  Beach,  180  U.  S.  398,  46  L.  Ed.  694,  21  Sup.  Ct. 
415,  holding  patent  for  invention  does  not  expire  at  same  time  with 
foreign  patent  for  same  invention  by  force  of  Rev.  Stats.,  §  4887,  unless 
foreign  patent  was  obtained  by  American  patentee  or  with  his  consent ; 
United  Shoe  Mach.  Co.  v.  Caunt,  134  Fed.  240,  where  covenant  in  lease 
of  patented  machine  that  lessee  will  not  contest  patent  is  for  full  term  of 
seventeen  years,  covenanter  cannot  defend  infringement  by  setting  up  ex- 
piration by  reason  of  expiration  of  prior  foreign  patent ;  John  R.  Williams 
Co.  V.  Miller  etc.  Mfg.  Co.,  115  Fed.  526,  holding  fact  that  applicant  for 
patent  assigned  right  thereto  to  another  before  obtaining  foreign  patent, 
which  was  issued  before  one  in  this  country,  does  not  prevent  latter  from 
being  limited  to  term  of  foreign  patent  under  Rev.  Stats.,  §  4887 ;  SprouU 
V.  Pratt  &  Whiftney  Co.,  101  Fed.  265,  holding,  under  contract  by  which 
licensee  agreed  to  manufacture  and  to  pay  royalties  under  number  of 
patents  relating  to  same  art  and  expiring  at  different  times,  licensee  not 
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required  to  pay  same  royalty  after  all  patents  but  one  have  expired, 
where  only  small  portion  of  goods  thereafter  manufactured  were  covered 
by  remaining  patent;  Edison  etc.  Light  Co.  v.  Westinghouse,  40  Fed. 
667,  and  Bonsack  Mach.  Co.  v.  Smith,  70  Fed.  393,  both  following  rule ;  Pohl 
V.  Anchor  Brewing  Co.,  134  U.  S.  384,  385,  83  L.  Ed.  954,  955, 10  Sup.  Ct. 
578,  579,  holding  United  States  patent  runs  unaffected  by  lapse  of  for- 
eign patent ;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  273,  274,  37  L.  Ed.  448, 
13  Sup.  Ct.  604  (affirming  38  Fed.  832)  holding  patent  void  because  Eng- 
lish patent  had  expired ;  Pohl  v.  Anchor  Brewing  Co.,  39  Fed.  783,  784, 
holding  United  States  patent  expires  when  foreign  patent  with  shortest 
term  does;  Consolidated  etc.  Mill.  Co.  v.  Walker,  43  Fed.  681,  holding 
United  States  patent  continued  notwithstanding  expiration  of  foreign 
term;  Edison  etc.  light  Co.  v.  United  States  etc.  Light  Co.,  52  Fed.  311, 
3  C.  C.  A.  83,  where  foreign  patent  is  extended  it  should  be  regarded 
as  having  a  continuous  term;  Accumulator  Co.  v.  Julien  Electric  Co., 
57  Fed.  615,  holding  right  to  extend  foreign  patent,  if  not  availed  of  in 
time,  will  not  prolong  domestic  patent ;  Edison  etc.  Light  Co.  v.  Perkins 
etc.  Lamp  Co.,  42  Fed.  327,  Pohl  v.  Heyman,  58  Fed.  670,  671,  Diamond 
Match  Co.  V.  Adirondack  Match  Co.,  65  Fed.  803,  and  Welsbaeh  Light 
Co,  V.  Apollo  etc.  Gas-Light  Co.,  96  Fed.  333,  37  C.  C.  A.  608,  lapse  of 
foreign  patent  for  same  invention  does  not  render  domestic  patent  void. 

Patent  need  not  on  face  be  limited  to  duration  of  foreign  patent,  al- 
thougli  in  fact  so  limited. 

Approved  in  Edison  etc.  Light  Co.  v.  United  States  etc.  Light  Co., 
52  Fed.  312,  3  C.  C.  A.  83,  following  rule. 

Time  of  ezplratlom  of  foreign  i»atent  may  be  shown  by  evidence  In  pais. 

Distinguished  in  Edison  etc.  Light  Co.  v.  Mectric  etc.  Supply  Co., 
60  Fed.  403,  holding  party,  introducing  a  foreign  patent,  need  not  show 
that  it  has  not  been  extended. 

Miscellaneous.  Cited  in  Mackey  v.  Miller,  126  Fed.  162,  62  C.  C.  A. 
139,  holding  using  deadly  weapon  in  resisting  Indian  agent  who  was 
making  search  for  liquors  on  reservation  does  not  fall  within  Rev.  Stats., 
§  5447. 

129  V.  8.  170-175,  S2  Ii.  Ed.  661,  9  Sap.  Ct.  269,  HILI.  v.  OHICAGO  ETO. 
BY.  OO. 

Supreme  Court  has  no  Jurisdiction  unless  transcript  Is  filed  at  next  term 
after  taking  appeal. 

Approved  in  Freeman  v.  United  States,  227  Fed.  735,  holding  that 
placing  of  case  on  calendar  with  consent  of  counsel  for  both  sides  was 
equivalent  to  indefinite  enlargement  of  time  for  filing  transcript,  and 
government  was  not  entitled  to  dismissal;  Kansas  v.  Meriwether,  171 
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Fed.  42,  96  C.  C.  A.  281,  ordinary  appellees  to  file  written  specification 
of  papers,  documents  and  proofs  used  on  hearing  below  and  omitted 
from  transcript,  which  they  deem  necessary  to  proper  presentation  of 
cause,  and  ordering  appellants  to  file  copies  of  such  papers  within  cer- 
tain time  or  appeal  will  be  dismissed;  Hill  v.  Chicago  etc.  Ry.  Co.,  140 
U.  S.  53,  36  L.  Ed.  331,  11  Sup.  Ct.  691,  and  Norton  v.  Brownsville,  129 
U.  S.  506^  32  Im.  Ed.  786,  9  Sup.  Ct.  331,  all  following  rule;  Bank  of 
Rondout  V.  Smith,  156  U.  S.  335,  39  L.  Ed.  443,  15  Sup.  Ct.  360,  holding 
decree  dismissing  bill  as  to  one  defendant  is  not  final ;  Meyer  v.  Mansur 
etc.  Imp.  Co.,  85  Fed.  875,  29  C.  C.  A.  465,  holding  transcript  on  appeal 
insufficient ;  Nashua  etc.  Ry.  v.  Boston  etc.  Ry.  Co.,  61  Fed.  242, 9  C.  C.  A. 
468,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  861,  860. 

129  V.  S.  176-177,  32  Xi.  Bd.  658^  9  flop.  Ot.  269,  HAKOYE&  IKS.  00.  ▼. 
KZNNEAKD. 

Not  cited. 

129  V.  8.  178-181,  82  L.  Ed.  664,  9  Snp.  Ot.  867,  MABBOW  ▼.  BBINKLET. 

Bacord  most  show  that  Federal  ^aestlon  was  necessarily  involved  In 
State  deddon. 

Approved  in  Thomas  v.  Blair,  196  U.  S.  638,  49  L.  Ed.  630,  25  Sup.  Ct. 
797,  reaffirming  rule;  Israel  v.  Arthur,  152  U.  S.  362,  88  L.  Ed.  478,  14 
Sup.  Ct.  586,  holding  State  decision  upon  question  of  fact  not  roview- 
ahle. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  ohtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
89,  66. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  474. 

State  court  dedrton,  opposed  to  pzindplea  of  general  law  only,  is  not 
reviewable  in  Supreme  Court. 

Approved  in  Beatty  v.  Benton,  135  U.  S.  254, 34  L.  Ed.  127, 10  Sup.  Ct. 
751,  holding  State  decision,  on  ground  independent  of  Federal  question, 
not  reviewable. 

129  17.  8.  182-192,  32  !■.  Ed.  642,  9  Snp.  Ot  263,  PBOBST  ▼.  TBUSTEES  OF 
BOAKD  OF  DOMBSTIO  lOSSIONS  ETC.  OF  PBESBYTEBIAN 
CHUBCH. 

Under  New  Mexico  law,  deed  mnst  be  shown  to  1)e  lost  or  not  in  hands 
of  partgr  offering  copj. 
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Approved  in  Tagliaferri  v.  Grande,  16  N.  M.  495,  120  Pac.  733,  hold- 
ing admission  of  record  of  power  of  attorney  without  requiring  proof 
that  original  was  not  in  hands  of  plaintifE  was  not  error  where  presump- 
tive custody  of  power  of  attorney  at  time  of  trial  was  not  with  plaintiff. 

Adverse  possession  of  land  in  New  Mexico,  under  claim  of  right,  though 
not  under  paper  title,  bars  ejectment. 

Approved  in  Maxwell  Land  Grant  Co.  v.  Dawson,  151  U.  S.  607,  S8 
L.  Ed.  286,  14  Sup.  Ct.  465,  following  rule ;  Dibble  v.  Bellinghan»  Bay 
Land  Co.,  163  U.  S.  71,  41  L.  Ed.  76,  16  Sup.  Ct.  942,  holding  case  not 
cognizable  since  it  raised  no  Federal '  question ;  Montoya  v.  Unknown 
Heirs  of  Vigil,  16  N.  M.  389,  120  Pac.  691,  holding  doctrine  of  mixed 
possession  inapplicable;  Johnston  v.  City  of  Albuquerque,  12  N.  M.  29, 
72  Pac.  11,  one  claiming  ownership  of  land  in  Albuquerque  town  grant 
by  limitations  must  have  had  continued  possession  for  ten  years. 

Effect  of  the  bar  of  the  statute  of  limitations.  Note,  96  Am.  St.  Rep. 
672. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  16  L.  R.  A.  (N.  8.)  1187,  1256. 

Entry  under  claim  of  title  soflLciently  shows  Intent  to  oust. 
Approved  in  Rudolph  v.  Peters,  35  App.  D.  C.  448,  Ann.  Oae.  1912A, 
446,  occupation  by  grantee  in  deed,  although  by  mistake,  of  land  beyond 
boundaries  called  for  by  his  deed,  vests  in  him  indefeasible  title,  if  posses- 
sion has  been  actual,  exclusive,  open,  notorious  and  adverse  for  statutory 
period;  Long -v.  Lackawanna  Coal  etc.  Co.,  233  Mo.  740,  136  S.  W.  681, 
actual,  visible,  notorious,  adverse,  and  hostile  possession  under  color 
and  claim  of  right  for  seventy-five  years  by  person,  and  his  ancestors 
and  grantors,  creates  title  in  fee  simple;  Johnston  v.  City  of  Albu- 
querque, 12  N.  M.  29,  72  Pac.  11,  person  claiming  ownership  of  tract  of 
land  in  Albuquerque  town  grant  by  means  of  running  of  statute  of 
limitations  must  have  been  in  actual,  visible,  exclusive,  hostile  and  con- 
tinued possession  thereof  for  period  of  ten  years ;  Ricketson  v.  Galligan, 
89  Wis.  399,  62  N.  W.  88,  whether  entry  is  an  ouster  depends  upon  the 
intention ;  Ayers  v.  Reidel,  84  Wis.  283,  54  N.  W.  590,  Dhein  v.  Beuseher, 
83  Wis.  327,  53  N.  W.  555,  Hacker  v.  Horlemus,  74  Wis.  25,  41  N.  W. 
967,  Neher  v.  Armijo,  9  N.  M.  339,  54  Pac.  241,  and  Peter  v.  Stephens, 
11  Mont.  121,  28  Am.  St.  Rep.  460.  27  Pac.  404,  all  reafi&rming  rule  as  to 
intent  and  necessity  therefor. 

129  V.  S.  192-198,  32  Ii.  Ed.  645,  9  Sop.  Ct  271,  8EIBEBT  T.  xmiTED 
STATES. 

Not  cited. 
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129  U.  S.  19S>202,  S2  Le.  Ed.  658y  9  Bap,  Ot.  335,  GAJJGHISB  V.  JON^S. 

Broker  is  merely  agent,  bound  to  follow  principal's  directions  or  give 
notice  tbat  he  declines  to  continue. 

Approved  in  Richardson  v.  Shaw,  209  U.  S.  377,  14  Ann.  Gas.  981, 
52  L.  Ed.  841,  28  Sup.  Ct.  512,  broker  who  turns  over  to  customer,  upon 
demand  and  payment  of  advances,  stock  which  he  is  carrying  on  margin 
for  that  customer,  or  certificates  for  equal  number  of  shares,  does  not 
make  customer  preferred  creditor  within  meaning  of  Bankruptcy  Act; 
United  Nat.  Bank  v.  Tappan,  33  R.  I.  27,  79  Atl.  956,  where  customer 
purchases  stock  on  margin  through  broker,  relation  of  pledgor  and 
pledgee  of  stock  so  purchased  is  created  between  them;  Jungk  y.  Reed, 
12  Utah,  212,  42  Pac.  294,  notice  to  agent  is  not  notice  to  principal  where 
former  acts  adversely. 

Rights  and  duties  inter  se  of  stock  broker  and  customer.  Note,  Ann. 
Gas.  1915B,  918,  925. 

Broker,  selling  stock  of  own  motion,  wltbont  notifying  principal,  is 
liable  for  highest  valne,  np  to  reasonable  time  after  principal  receives 
notice. 

Approved  in  In  re  Swift,  112  Fed.  317,  50  C.  C.  A.  264,  holding  broker 
purchasing  stock*  for  customer  on  margin  is  bound  to  deliver  stock  pur- 
chased on  demand  and  payment  of  amount  due  thereon,  and  he  is  entitled 
to  claim  payment  on  tender  of  stock  after  reasonable  notice  to  pur- 
chaser; Leurey  v.  Bank  of  Baton  Rouge,  131  La.  42,  Ann.  Gas.  191SE, 
1168,  58  South.  1026,  where  corporation  permits  shareholder  to  transfer 
shares  standing  in  his  name  and  is  ^ued  nearly  ten  years  later  by  minor, 
who  has  attained  majority,  for  damages  for  transfer  of  community  in- 
terest in  shares  inherited  by  him  from  his  mother,  measure  of  damages 
is  value  of  minor's  interest  at  date  of  transfer. 

Damages  for  converting  stock  is  Ugliest  intermediate  valne  between 
conversion  and  reasonable  time  after  notice. 

Approved  in  In  re  Swift,  114  Fed.  949,  Ling  v.  Malcom,  77  Conn.  526, 
59  Atl.  702,  and  Wiggin  v.  Federal  Stock  &  Grain  Co.,  77  Conn.  515,  59 
Atl.  610,  both  following  rule;  White  v.  United  States,  202  Fed.  502,  121 
C.  C.  A.  33,  where  government,  thirteen  years  after  conversion  of  tim- 
ber from  public  land,  brings  suit,  damages  are  limited  to  market  value 
at  time  of  conversion;  Hoyt  v.  Fuller,  104  Fed.  193,  43  C.  C.  A.  466, 
holding  in  action  for  special  damages  for  loss  of  sale  of  personalty  at 
highest  market  value  during  its  detention,  defendant  may  show  that 
within  thirty  days  after  property  returned  to  plaintiff  and  while  he  held 
it,  and  before  commencement  of  action,  its  market  value  was  as  high, 
and  its  sale  as  feasible,  as  during  detention;  Potts  v.  Paxton,  171  CaL 
499, 153  Pac.  959,  measure  of  damages  of  Civil  Code,  section  3336,  pro- 


129  U.  S.  193-202       NOTES  ON  U.  S.  REPORTS.  584 

viding  for  recovery  in  action  for  conversion  of  personalty  of  highest 
market  valae  of  property  between  conversion  and  verdict,  is  applicable 
to  converted  mining  stock,  though  fluctuating  in  value;  Gurley  v.  Mac- 
Lennan,  17  App.  D.  C.  184,  in  action  against  stock  brokers  for  failure 
to  purchase  stock  on  margin  as  Ordered  by  plaintiff,  recovery  is  limited 
to  damage  directly  resulting  from  failure,  and  instruction  to  jury  fixing 
measure  of  damages  to  be  difference  between  market  value  on  date  it 
was  to  have  been  purchased  and  market  value  within  reasonable  time 
after  plaintiff  was  notified,  was  erroneous;  Doyle  v.  Bums,  123  Iowa, 
508,  99  N.  W.  202,  on  conversion  of  corporate  shares,  damages  are  high- 
est value  between  conversion  and  time  of  suit  not  unreasonably  delayed, 
with  interest ;  Vos  v.  Child,  Hulswit  &  Co.,  171  Mich.  598,  48  L.  B.  A. 
(N.  S.)  368,  137  N.  W.  210,  measure  of  damages  for  failure  of  seller  of 
fluctuating  stock  to  deliver  on  day  flxed  for  delivery  is  difference  be- 
tween contract  price  and  market  value  of  stock  between  date  of  de- 
livery and  reasonable  time  after  breach  for  buyer  to  purchase  stock; 
Miller  &  Co.  v.  Lyons,  113  Va.  297,  298,  74  S.  E.  203,  204,  where  stock 
broker  converted  plaintiff's  stock  held  on  mai^ns  by  sale  on  July  26, 
1910,  plaintiff  was  entitled  to  reasonable  time  to  repurchase,  and  was  en- 
titled to  recover  difference  between  price  at  which  stoc^  sold  and  highest 
price  of  stock  in  market  between  that  date  and  August  16, 1910 ;  McKin- 
ley  V.  Williams,  74  Fed.  103,  20  C.  C.  A.  312,  Thompson  v.  Schaetzel, 
6  Dak.  287,  42  N.  W.  766,  Citizens'  St.  R.  R.  v.  Robbins,  144  Ind.  684, 
4^  N.  E.  920,  Dimock  v.  United  States  Nat.  Bank,  55  N.  J.  L.  304,  39 
Am  St.  Rep.  648,  25  Atl.  928,  and  Pickert  v.  Rugg,  1  N.  D.  235,  46  N.  W. 
448,  all  following  rule ;  Rivinus  v.  Langf ord,  75  Fed.  961,  33  L.  R.  A.  252» 
21  C.  C.  A.  581,  that  judgment  deibtors  were  insolvent  does  not  limit  re- 
covery to  nominal  damages ;  Walley  v.  Deseret  Nat.  Bank,  14  Utah,  315, 
322,  47  Pac.  149,  151,  holding  owner  of  notes  was  entitled  prima  facie 
to  recover  their  face  value;  Logan  County  Nat.  Bank  v.  Townsend,  139 
U.  S.  78,  35  L.  Ed.  112, 11  Sup.  Ct.  500,  arguendo. 

Measure  of  damages  for  conversion  of  shares  of  stock.    Note,  18 
Ann.  Gas.  609. 

Conversion  of  pledged  property  by  invalid  sale.    Note,  43  L.  R.  A. 
761,  770. 

Measure  of  damages  for  breach  of  contract  to  sell  or  buy  stock. 
Note,- 43  L.  R.  A.  (N.  S.)  870. 

Ownership  as  between  broker  and  customer  of  stock  carried  on  mar- 
gin.   Note,  14  Ann.  Gas.  986. 

Miscellaneous.    Miscited  in  Brimm  ¥•  JoneSi  13  Utah,  450,  45  Pae.  355. 
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129  V.  S.  202-206,  S2  !■.  Ed.  661,  9  Sup.  Ct.  271,  WADE  v.  METOALF. 

Person  using  macblne,  constructed  with  inventor's  consent  before  a^ 
plication,  is  not  infringer. 

Approved  in  Schmidt  v.  Central  Foundry  Co.,  218  Fed.  469,  where 
corporation  had  implied  license  to  use  patented  device,  such  license  in- 
ures to  benefit  of  receiver,  and  protects  him  from  charge  of  infringe- 
ment; Daimler  Mfg.  Co.  v.  Conklin,  170  Fed.  72,  27  L.  B.  A.  (N.  S.)  534, 
95  C.  C.  A.  346,  purchaser  of  article  covered  by  United  States  patent 
from  person  in  foreign  country  authorized  to  sell  it  is  chargeable  with 
infringement  if  he  brings  it  into  United  States  and  uses  it;  Federal 
Const.  Co.  V.  Park  Improvement  Co.,  166  Fed.  130,  131,  where  inventor 
of  amusement  device  built  device  in  park  with  consent  of  lessee  of  park 
and  operated  same  for  several  months  before  applying  for  patent,  de- 
fendant subsequently  leasing  park  and  using  device  was  not  infringer; 
Daimler  Mfg.  Co.  v.  Conklin,  160  Fed.  683,  citizen  of  United  States  pur- 
chasing, while  in  foreign  country,  solely  for  his  personal  use,  article  pro- 
tected by  patent  in  United  States,  which  maker  in  foreign  country  had 
right  from  inventor  to  there  make  and  sell,  does  not  become  infringer 
by  bringing  article  home  and  using  it  here  personally,  and  not  for  com- 
mercial use  or  profit;  Dable  etc.  Shovel  Co.  v.  Flint,  137  U.  S.  43,  84 
L.  Ed.  620, 11  Sup.  Ct.  9,  upholding  statute  authorizing  persons  in  whose 
building  machine  was  put  up  by  inventor  before  his  application  for  pat- 
ent; Hobbie  v.  Jennison,  149  U.  S.  363,  37  L.  Ed.  769,  13  Sup.  Ct.  881, 
holding  assignee  of  patent  in  Michigan  could  sell  machines  to  be  used 
in  Connecticut;  Anderson  v.  Eiler,  46  Fed.  781,  holding  purchaser  from 
inventor,  before  application  for  patent  was  made,  can  resell  same. 

Right  to  use  and  vend  patented  article.    Note,  I  Adxl  Gas.  548. 

Implied  license,  conferred  by  section  4899,  Bevised  Statutes,  seta  «pe- 
ciflc  machine  free  ftom  monopoly  in  any  hands. 

Approved  in  Boston  v.  Allen,  91  Fed.  250,  33  C.  C.  A.  485,  where  only 
nominal  damages  were  recoverable. 

Rights  as  to  things  produced  by  labor  of  employee.    Note,  6  L.  R.  A. 
(N.  S.)  1183,  1184. 

Rights  of  licensee  as  to  royalties  where  patent  is  invalid.    Note,  20 
E.  R.  0.  769. 

129  V.  S.  206-216,  32  Lu  Ed.  666^  9  Sop.  Ct  265,  FAEMEBS'  LOAN  ETC. 
OO.,  PETITIONER. 

After  final  decree  on  principal  ^nestion,  other  decrees  necessary,  if 
final,  are  appealable. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  S.  113,  48  L.  Ed.  689, 
24  Sup.  Ct.  399,  Federal  court  decreeing  foreclosure  sale  may  entertain 
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supplemental  bill  by  purchaser  to  enjoin  sale  for  satisfaction  of  state 
judgments  against  mortgagor;  Des  Moines  v.  Des  Moines  Water  Co.,  230 
Fed.  673,  in  proceeding  to  condemn  waterworks  plant  and  system,  judg- 
ment fixing  value  of  water  plant,  and  giving  city  one  year  to  make  pay- 
ment, and  reserving  questions  as  to  value  of  subsequent  additions  and 
extensions,  was  final  decree;  The  Steam  Dredge  A,  229  Fed.  685,  decree 
of  distribution  of  proceeds  of  vessel  sold  in  proceedings  in  admiralty, 
reversing  prior  decree  giving  preference,  was  final  decree,  where  all  that 
was  'necessary  to  be  done  was  entry  of  decree ;  City  of  Eau  Claire  v. 
Payson,  107  Fed.  657,  46  C.  C.  A.  466,  holding  order  requiring  city  to  pay 
sum  to  receiver  on  account  of  disputed  claim  against  city,  which  makes 
no  provision  for  return  of  ^oney  in  any  case,  is  final  appealable  decree, 
though  it  leaves  question  city's  ultimate  liability  for  future  determina- 
tion; Central  Trust  Co.  v.  Western  North  Carolina  Ry.  Co.,  89  Fed.  27, 
holding  decree  affirming  sale  was  not  final ;  'Standard  Elevator  Co.  v. 
Crane  Elevator  Co.,  76  Fed.  771,  22  C.  C.  A.  549,  arguendo. 

After  foreclosure  of  railroad  mortgage^  order  anthoriilitg  receiver  to 
create  lien  is  appealable. 

Approved  in  Odell  v.  H.  Batterman  Co.,  223  Fed.  295, 138  C.  C.  A.  534, 
order  in  receivership  proceedings  against  tenant,  denying  landlord  leave 
to  sue  receiver  in  ejectment  for  possession  of  premises  on  account  of 
breach  of  covenant  by  tenant  before  receiver  was  appointed,  is  final  and 
appealable  order;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  180,  hold- 
ing Federal  court  had  jurisdiction  after  dismissal  of  suit  by  railroad 
against  railroad  commissioners  to  enjoin  enforcement  of  rates,  to  retain 
cause  to  enforce  claims  of  shippers  and  passengers,  and  to  enjoin  claim- 
ants from  maintaining  separate  suits  in  State  courts;  Gay  v.  Hudson 
River  Electric  Power  Co.,  184  Fed.  693,  106  C.  C.  A.  643,  order  of  Fed- 
eral court  of  equity  having  possession  of  property  of  corporation  through 
receivers,  denyii^  to  mortgagee  right  to  have  property  sold,  given  by 
terms  of  mortgage  in  case  of  default,  is  appealable ;  Illinois  Steel  Co.  v. 
Ramsey,  176  Fed.  864,  100  C.  C.  A.  323,  where  court  by  its  receiver  has 
taken  possession  of  property  of  corporation  in  creditors'  suit,  another 
creditor  may  intervene,  and  order  denying  such  right  is  apx>ealable ;  In  re 
Michigan  Cent.  R.  Co.,  124  Fed.  731,  59  C.  C.  A.  643,  holding  decree 
against  party  to  proceeding  for  costs  to  be  paid  to  clerk  for  services 
rendered,  and  awarding  execution  therefor,  is  finfil  and  appealable; 
Bibber-White  Co.  v.  White  River  etc.  R.  R.  Co.,  115  Fed.  788,  53  C.  C.  A. 
282,  holding  order  authorizing  railroad  receiver  to  issue  certificates  and 
providing  that  they  shall  be  prior  in  lien  to  mortgage  indebtedness  or  to 
certificates  previously  issued  is  final  and  appealable;  Kemp  v.  National 
Bank  of  The  Republic,  109  Fed.  50,  48  C.  C.  A.  213,  holding  decree  de- 
termining invalidity  of  trust  deed  is  final  and  appealable  as  to  trustee 
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and  beneficiary;  though  it  is  interlocutory  only  as  to  other  matters 
involved  in  suit,  in  which  such  parties  have  no  interest;  Tornanses  v. 
Melsing,  106  Fed.  786,  46  C.  C.  A.  615,  holding,  under  Alaska  Code, 
§  504,  order  of  District  Court  by  which  placer  claim,  together  with  per- 
sonalty not  involved  in  litigation,  is  taken  from  one  who  is  in  actual 
possession  thereof,  claiming  ownership,  and  turned  over  to  receiver  with 
instructions  to  work  claim,  is  final  and  appealable;  Durst  v.  Haenni,  23 
Colo.  App.  439,  130  Pac.  80,  order  requiring  administrator  to  file  addi- 
tional inventory  including  certain  note  was  final  order  against  him  per- 
sonally and  appealable;  Emory  v.  Faith,  113  Md.  257,  Ann.  Gas.  1912A, 
586,  77  Atl.  387,  order  directing  receiver  to  retain  sum  to  abide  liquida- 
tion of  suit  pending  against  him  and  to  defend  that  suit  is  appealable 
order;  Standley  v.  Hendrie  etc.  Mfg.  Co.,  25  Colo.  380,  55  Pac.  724,  fol- 
lowing rule;  Central  Trust  Co.  v.  Grant  Locomotive  Works,  135  U.  S. 
225,  84  L.  Ed.  104,  10  Sup.  Ct.  742,  holding  final,  decree  that  claim  of 
intervening  creditor  was  entitled  to  priority  over  mortgage;  Potter  v. 
Beal,  50  Fed.  863,  2  C.  C.  A.  60,  holding  decree  ordering  papers  to  be 
turned  over  to  receiver  was  final;  Andrews  v.  National  Foundry  etc. 
Works,  73  Fed.  518,  19  C.  C.  A.  548,  holding  decree  final  as  to  certain 
provisions;  Central  Trust  Co.  v.  Western  North  Carolina  R.  R.  Co.,  112 
Fed.  476,  arguendo. 

Distinguished  in  Commercial  Nat.  Bank  v.  Consumers'  Brewing  Co.,  16 
App.  D.  C.  196,  appeal  will  not  lie  from  judgment  sustaining  demurrer 
to  one  of  two  counts  of  declaration,  pending  trial  of  issues  made  under 
remaining  county. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  64  Am.  St.  Rep.  481. 

Discretionary  authority  of  Oixcnlt  Court  Judges  must  be  used  on  prin- 
ciples of  judicial  discretion. 

Approved  in  Ross  v.-  Saunders,  105  Fed.  917,  45  C.  C.  A.  123,  holding 
bankrupt  whose  application  to  have  composition  confirmed  was  not 
formally  opposed  by  creditors  cannot  appeal  from  refusal ;  Gottschalk  v. 
Mercantile  Trust  Co.,  102  Md.  522,  62  Atl.  811,  reviewing  order  desig- 
nating banks  in  which  joint  trustees  under  will  should  deposit  funds  of 
estate;  dissenting  opinion  in  United  States  v.  Jenkins,  176  Fed.  682, 
20  Ann.  Oae.  1255,  100  C.  C.  A.  224,  majority  holding  application  for 
remission  of  jienalty  of  forfeited  recognizance  is  not  motion  to  vacate 
judgment  and  may  be  entertained  after  term  at  which  judgment  was 
entered. 

On  motion  for  mandamus  to  compel  allowance  of  appeal,  Supreme 
dnat  will  not  determine  necessity  for  appointing  receiver. 
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Approved  in  Mercantile  Trust  Co.  v.  Kanawha  etc.  Ry.  Co.^  58  Fed. 
15,  7  C.  C.  A.  3,  arguendo. 

Receiver's  certificate.    Note, -Aim.  Gas.  19180,  60. 

129  V.  B.  217-222,  32  Lu  Ed.  695,  9  Sop.  Ct  277,  EIMMiaH  T.  BALL 

Iowa  statute,  relatiTe  to  possession  of  cattle  with  Texas  fever.  Is  not 
commerce  regulation. 

Approved  in  Smith  v.  St.  Louis  &  Southwestern  R.  R.  Co.,  181  U.  S. 
256,  268,  46  L.  Ed.  850,  861,  21  Sup.  Ct.  606,  upholding  Tex.  Rev.  Stats. 
1895,  art.  5043c,  whereby  importation  of  all  cattle  from  Louisiana  until 
15th  of  following  November  is  prohibited,  because  livestock  commission 
had  reason  to  believe  that  anthrax  had  or  was  liable  to  break  out  in 
that  State;  Kansas  City  Southern  Ry.  Co.  v.  State,  90  Ark.  348,  119 
S.  W.  290,  act  of  1907  to  prevent  introduction  and  spread  of  contagious 
diseases  of  animals  in  State  is  quarantine  measure,  and  valid;  State  v. 
Garner,  158  f^.  C.  631,  74  S.  E.  458,  holding  valid  regulation  of  board 
of  agriculture  that  no  cattle  shall  be  moved  or  allowed  to  move  from 
infected  territory  across  line,  in  prosecution  for  allowing  cow  to  move 
from  infected  territory  into  territory  free  from  quarantine;  State  v. 
Southern  Ry.  Co.,  141  N.  C.  852,  64  S.  E.  296,  laws  of  1901,  authorizing 
commissioner  of  agriculture,  with  consent  of  board,  to  establish  and 
maintain  cattle  districts  and  quarantine  lines  to  prevent  infection  of 
cattle  from  splenic  or  Spanish  fever,  conferred  power  to  make  r^^la- 
tions  governing  transportation  of  cattle  within  State;  Missouri  etc.  Ry. 
Co.  V.  Haber,  169  U.  S.  630,  42  L.  Ed.  884,  18  Sup.  Ct.  495,  following 
rule ;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  582,  12  L.  R.  A.  661,  28 
N.  E.  85,  holding  State  could  regulate  natural  gas;  Missouri  etc.  Ry. 
Co.  V.  Haber,  56  Kan.  708,  44  Pac.  637,  holding  act  of  Congress  for 
prevention  of  exportation  of  diseased  cattle  did  not  repeal  various  State 
statutes ;  Norfolk  etc.  Ry.  Co.  v.  Commonwealth,  93  Va.  759,  57  Am.  St. 
Rep.  834,  34  L.  R.  A.  108,  24  S.  E.  840,  upholding  statute  prohibiting 
the  running  of  trains  on  Sunday. 

Constitutionality  of    State    regulations  of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  666,  667. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  Bt,  R^. 
689,  660. 

Animals — ^Damages  for  causing  spread  of  disease  among.    Note, 
47  Am.  St.  Rep.  668. 

Regulations  which  the  State  may  enforce  concerning  the  quarantine 
of  animals.    Note,  97  Am.  St.  Rep.  246. 

Legislation  for  protection  of  health  of  livestock,  as  interference 
with  interstate  commerce.    Note,  26  L.  R.  A.  (K.  S.)  280. 
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Constitntioiial  gaaranty  of  privileges  and  iminnnltles  is  not  Infringed 
by  Iowa  act  relating  to  Texas  cattlis. 

Approved  in  Reid  v.  Colorado,  187  U.  S.  153,  47  L.  Ed.  116,  23  Sup.  ^ 
Ct.  98,  upholding  Colo.  Sess.  Laws  1885,  p.  335,  for  protection  of  domes- 
tic cattle  against  communication  of  disease  by  cattle  from  other  States,  . 
affirming  29  Colo.  343,  93  Am.  St.  Rep.  76,  68  Pac.  231 ;  State  v.  Ras- 
mussen,  7  Idaho,  9,  59  Pac.  935,  upholding  act  of  March  13,  1899,  estab- 
lishing quarantine  against  diseased  sheep;  Dorr  Cattle  Co.  v.  Chicago 
etc.  Ry.  Co.,  128  Iowa,  364,  103  N.  W.  1005,  railroad  transporting  cattle 
chargeable  with  notice  that  Texas  fever  is  contagious ;  Missouri  etc.  Ry. 
Co.  y.  Haber,  169  U.  S.  630,  42  L.  Ed.  884,  18  Sup.  Ct.  495,  following 
rule;  Leisy  v.  Hardin,  136  U.  S.  121,  34  L.  Ed.  136.  10  Sup.  Ct.  688 
(see  dissenting  opinion  in  135  U.  S.  153,  34  L.  Ed.  148,  10  Sup.  Ct. 
700),  holding  void  statute  forbidding  sale  of  liquor  as  applied  to  original 
packages;  Crutcher  v.  Kentucky,  141  U.  S.  61,  35  L.  Ed.  653,  11  Sup. 
Ct.  855,  holding  invalid  State  license  of  express  agents;  State  v.  Lewis, 
134  Ind.  256,  20  L.  R.  A.  55,  33  N.  E.  1026,  upholding  act  making  it  a 
crime  for  anyone  to  have  a  gill-net ;  Grimes  v.  Eddy,  126  Mo.  179,  184, 
47  Ajn.  St.  Rep.  660,  663,  26  L.  R.  A.  643,  644,  28  S.  W.  759,  760,  hold- 
ing State  can  restrict  method  of  transporting  diseased  cattle;  Common- 
wealth V.  Huntley,  156  Mass.  246,  15  L.  R.  A.  846,  30  N.  E.  1131, 
upholding  statute  forbidding  sale  of  oleomargarine. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  885. 

Acts  which  the  legislature  may  and  may  not    declare    criminal. 
Note,  78  Am.  St;  Rep.  269. 

Validity  and  construction  of  statutory  regulations  as  to  infected 
animals.    Note,  26  L.  R.  A.  639. 

Constitutional  equality  of    privileges,  immunities  and    protection. 
Note,  14  L.  R.  A.  688. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  35. 

129  V.  8.  223-283,  32  Lu  Ed.  682,  9  Sup.  Ct.  231,  KATIONAI.  8E0UBITT 
SAME  ▼.  BUTLER. 

Under  Bdvlaed  Statutes,  section  5242,  transfer  in  contemplation  of  in- 
solvency to  divert  assets  or  give  preference  is  void. 

Approved  in  Ball  v.  German  Bank,  187  Fed.  753,  109  C.  C.  A.  498, 
holding  transfer  of  collateral  by  cashier  of  national  bank  was  in  con- 
templation of  insolvency  and  void ;  Meyer  v.  First  Nat.  Bank,  10  Idaho, 
180,  77  Pac.  335,  State  court  cannot  grant  injunction  against  national 
bank;  Yardley  v.  Philler,  167  U.  S.  360,  42  L.  Ed.  198,  17  Sup.  Ct.  841, 
holding  that  appropriation  after  insolvency  by  clearance-house  was  a 
preference;  Hayden  v.  Chemical  Nat.  Bank,  84  Fed.  876,  28  C.  C.  A. 


129  U.  S.  233-238        NOTES  ON  U.  S.  REPORTS.  590 

548,  holding  valid  payments  made  in  asual  course  of  business  before 
commission  of  any  act  of  insolvency. 

Right  of  insolvent  corporation  to  prefer  creditors.    Note,  15  AniL 
Gas.  1225. 

Under  Bevised  Statutes,  section  5242,  Innocence  of  transferee  will  not 
validate  transfer  In  contemplation  of  Insolvency. 

Approved  in  First  Nat.  Bank  v.  Hall,  119  Ala.  69,  24  South.  530, 
arguendo. 

Distinguished  in  Armstrong  v.  Chemical  Nat.  Bank,  41  Fed.  239,  6 
L.  R.  A.  230,  and  Stapylton  v.  Stockton,  91  Fed.  330,  331,  33  C.  C.  A. 
542,  holding  transfer  by  way  of  security  for  a  loan  not  invalid. 

Liability  of  one  to  whom  insolvent  bank  has  paid  check.    Note, 
13  L.  B.  A.  (N.  S.)  187. 

Objection  that  counts  are  inconsistent  cannot  be  made  for  first  time 
on  appeaL 

Approved  in  Atchison  efc.  R.  Co.  v.  Phipps,  125  Fed.  485,  60  C.  C.  A. 
314,  holding  irregularity  in  form  of  verdict  cannot  be  first  urged  on 
appeal. 

129  U.  S.  233-238,  32  L.  Ed.  686,  9  Sup.  Ot.  279,  BOBEBTSON  v.  PEBSIN3. 
Word  "duly*'  means  in  a  proper  way,  xegulaxly  or  according  to  law. 
Approved  in  Dodge  v.  Knapp,  112  Mo.  App.  523,  87  S.  W.  50,  gar- 
nishee's answer  that  she  having  been  summoned  made  answer  to  inter- 
rogatories as  follows,  waives  irregularity  in  summons. 

Defendant,  1iy  introducing  evidence  after  motion  to  direct  verdict  is 
refused,  waives  exception. 

Approved  in  Columbia  etc.  R.  Co.  v.  Means,  136  Fed.  83,  68  C.  C.  A. 
651;  McCrea  v.  Parsons,  112  Fed.  919,  50  C.  C.  A.  612,  Barabasz  v. 
Kabat,  91  Md.  60,  46  Atl.  339,  and  Bopp  v.  New  Work  etc.  Transp. 
Co.,  177  N.  Y.  36,  69  N.  E.  123,  all  reaffirming  rule;  McCabe  etc.  Con- 
struction Co.  V.  Wilson,  209  U.  S.  276,  52  L.  Ed.  791,  28  Sup.  Ct.  558, 
defendant  introducing  testimony  after  demurrer  to  plaintiff's  evidence 
has  been  overruled  waives  error  to  ruling;  Philadelphia  Casualty  Co.  v. 
Fechheimer,  220  Fed.  407,  in  action  at  law  tried  to  court  by  stipulation, 
exception  to  overruling  of  motion  for  directed  verdict  at  close  of  plain- 
tiffs' proofs  was  waived  by  introducing  evidence  in  defense;  Arizona 
&  N,  M.  Ry,  Co.  V.  Clark,  207  Fed.  820,  125  C.  C.  A.  305,  in  action  for 
injuries  to  engineer,  error,  if  any,  in  denial  of  defendant's  motion  for 
directed  verdict  is  waived  by  defendant's  introduction  of  testimony  in 
his  own  behalf;  Burton  v.  United  States,  142  Fed.  60,  73  C.  C.  A.  243, 
applying  rule  in  criminal  case;  Cincinnati  Traction  Co.  v.  Durack,  78 
Ohio  St.  254,  14  Ann.  Oas.  218,  85  N.  E.  41,  in  civil  action,  exception 
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to  overrnling  of  motion  for  direeted  verdict  at  close  of  plaintiff's  evi- 
dence is  waived  by  introducing  evidence  to  support  defense;  Carle  v. 
Oklahoma  Woolen  Mills,  16  Okl.  522,  86  Pac.  68,  amendment  of  petition 
to  conform  to  ruling  as  to  measure  of  damages  waives  error  in  such 
ruling;  Hunt  Bros.  Fruit  Packing  Co.  v.  Cassidy,  53  Fed.  260,  3  C.  C.  A. 
625,  Hudson  v.  Charleston  etc.  Ry.,  55  Fed.  258-,  and  Western  Union 
Tel.  Co.  V.  Thorn,  64  Fed.  291,  12  C.  C.  A.  104,  all  following  rule; 
Columbia  etc.  Ry.  Co.  v.  Hawthorne,  144  U.  S.  206,  36  L.  Ed.  406,  12 
Sup.  Ct.  592,  and  Campbell  v.  HaverhiU,  155  U.  S.  612,  39  L.  Ed.  281, 
15  Sup.  Ct.  218,  all  holding  party  proceeding  to  trial  waives  his  excep- 
tion ;  Northern  Pac.  Ry.  Co.  v.  Charless,  51  Fed.  572,  2  C.  C.  A.  380, 
holding  court  could  not  direct  a  verdict  for  defendant  until  he  had 
rested  his  case;  Buchanan  v.  Cleveland  etc.  Oil  Co.,  91  Fed.  90,  33 
C.  C.  A.  351,  refusal  of  right  to  amend  pleading  could  not  be  reviewed 
on  writ  of  error. 

Waiver  of  exception  to  denial  of  application  to  take  ease  from  jury 
by  subsequent  introduction  of  evidence.    Note,  14  AniL  Gas.  224. 

Crop  endU  of  Bowemar  steti  rails  are  dutiable  as  steeL 
Approved  in  Fawcett  v.  United  States,  146  Fed.  83,  combed'  silk 
caught  in  machines  in  which  it  was  undergoing  further  operations  is 
dutiable  under  Tariff  Act  1897,  c.  11,  §  1,  sched.  L,  par.  384;  G«o.  Meier 
&  Co.  V.  United  States,  128  Fed.  473,  holding  "flitters"  made  from  sheets 
of  copper  and  zinc  and  reduced  to  fine  condition  ior  use  in  same  manner 
as  bronze  powder  are  free  of  duty  under  30  Stat.  197;  In  re  Blumenthal, 
49  Fed.  228,  United  States  v.  Cum6iings,  65  Fed.  496,  and  Dudley  v. 
United  States,  74  Fed.  549,  all  construing  Tariff  Act. 

129  XT.  S.  238-248,  82  L.  Ed.  664,  9  Sup.  Ot.  27S,  BBOWK  ▼.  SUTTON. 

Qpedflc  perf  ormance  of  agreement  to  convey  in  consideration  of  services 
during  grantor's  life  will  be  decreed  against  grantor's  executors. 

Approved  in  Whitney  v.  Hay,  181  U.  S.  90,  45  L.  Ed.  764,  21  Sup. 
Ct.  542,  upholding  decree  declaring  trust  in  land  conveyed  in  violation 
of  oral  contract  under  which,  in  consideration  of  support  of  grantor, 
title  should  be  conveyed  by  will  or  otherwise  to  promisee,  and  which 
has  been  partially  performed  by  delivery  of  possession  of  premises 
and  by  furnishing  support  to  owners;  Ferguson  v.  Blood,  152  Fed.  103, 
82  C.  C.  A.  482,  under  Idaho  statute,  where  contract  required  to  be  in 
writing  is  prevented  from  being  put  into  writing  by  fraud  of  one  party, 
other  party  who  is  led  to  believe  contract  is  in  writing,  and  acting  on 
such  belief  to  his  prejudice,  may  enforce  contract;  Cherry  v.  Whalen, 
25  App.  D.  C.  544,  decreeing  specific  performance  of  parol  agreement 
by  father  to  convey  or  devise  land  to  married  daughter  in  consideration 
of  her  earing  for  her  mother  during  latter's  lifetime,  where  complainant 
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carried  out  her  part  of  agreement;  Whitney  v.  Hay,  15  App.  D.  C.  184, 
185,  186,  190,  191,  192,  equity  decrees  specific  performance  of  oral  con- 
tract to  convey  land  in  consideration  of  agreement  to  care  for  promisor 
and  his  wife  for  rest  of  their  lives,  where  promisee  changes  mode  of 
life  to  assiune  new  relation  and  faithfully  performs  services  for  term 
of  years;  Heery  v.  Heery,  144  Ga.  468,  87  S.  E.  472,  decreeing  specific 
performance  against  administrator  of  parol  contract  to  convey  land 
in  consideration  of  care  of  owner  for  his  life;  Anderson  v.  Manners, 
243  111.  408,  90  N.  E.  729,  decreeing  specific  jierformance  of  parol  con- 
tract to  convey  real  estate  in  consideration  of  plaintiff's  caring  for  owner 
for  life,  where  plaintiff  had  performed  her  part  of  agreement;  Powers 
V.  Crandall,  136  Iowa,  662,  111  N.  W.  lOU,  parol  contract  between 
owner  of  lands  and  plaintiffs,  whereby  land  at  owner's  death  shall 
belong  to  plaintiffs  in  consideration  of  their  supporting  him  for  life,  is 
valid  and  enforceable  in  equity  after  full  performance  by  plaintiffs; 
Cooper  V.  Colson,  66  N.  J.  Eq.  333,  105  Am.  St.  Rep.  660,  58  AtL  339, 
denying  specific  performance  of  oral  agreement  to  devise  a  farm  in  con- 
sideration of  plaintiff  living  with  decedent  as  housekeeper;  Halsell  v. 
Renfrow,  14  Okl.  692,  78  Pac.  123,  denying  specific  performance  of  oral 
contract  to  sell  land  where*  lessee  refused  to  deliver  possession  during 
term  of  lease;  Kelley  v.  Devin,  65  Or.  216,  132  Pac.  536,  where  agree- 
ment to  bequeath  property  is  violated  by  execution  of  will  in  conflict 
therewith,  equity  will  impress  trust  upon  property  in  hands  of  executor 
to  protect  rights  of  person  who  has  complied  with  contract;  Price  v. 
Lloyd,  31  Utah,  98,  8  L.  R.  A.  (N.  S.)  870,  86  Pac.  770,  refusing  to 
enforce  parol  gift  of  land,  where  evidence  was  insuf&cient  to  show  im- 
provements and  expenditures  made  by  plaintiff  in  possession  were  made 
in  consequence  of  such  gift;  Wylie  v.  Charlton,  43  Neb.  845,  62  N.  W. 
222,  parol  gifts  of  land,  accompanied  with  possession  and  improvements, 
will  be  protected;  Townsend  v.  Vanderwerker,  160  U.  S.  183,  40  L.  Ed 
887,  16  Sup.  Ct.  261,  and  Wall  v.  Minneapolis  etc.  Ry.  Co.,  86  Wis.  58, 
56  N.  W.  371,  where  purchaser^  relying  on  oral  contract,  has  made 
improvements,  contract  may  be  specifically  enforced;  Hanunond  v.  Bar- 
ton, 93  Wis.  187,  67  N*  W.  413,  upholding  lease. 

Specific  performance  of  contract  to  leave  property  in  consideration 
of  services  or  support.  Note,  44  L.  R.  A.  (N.  8.)  739,  740,  747, 
748,  753. 

129  V.  8.  249-252,  32  L.  Ed.  603,  9  8lip.  Ct  285,  BARTON  ▼.  UNITED 
STATES. 

Act  of  1883  deals  with  credits  for  length  of  service,  and  has  no  relation 
to  promotloM. 

Approved  in  United  States  v.  Alger,  151  U.  S.  364,  38  L.  Ed.  194,  14 
Sup.  Ct.  346,  following  rule. 
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129  17.  S.  252-262,  32  L.  Ed.  669,  9  Sup.  Ct.  295,  CABB  v.  HAMILTON. 

PoUcy-holders  become  creditors  of  bankrupt  company  and  participate 
pro  rata  in  asseta. 

Approved  in  In  re  Frank  E.  Scott  Transfer  Co.,  216  Fed.  310,  132 
€.  C.  A.  452,  and  Central  Trust  Co.  v.  Chicago  Auditorium  Assn.,  240 
U.  S.  589,  60  L.  Ed,  815,  36  Sup.  Ct.  414,  filing  of  involuntary  petition 
in  bankruptcy  against  baggage  transfer  and  livery  corporation,  followed 
by  adjudication  in  bankruptcy,  is  equivalent  of  anticipatory  breach  of 
executory  contract  with  hotel  company  for  latter's  baggage  and  livery 
business,  where  trustee  in  bankruptcy  does  not  elect  to  assume  perform- 
ance, and  gives  rise  to  claim  provable  in  bankruptcy;  In  re  Dreuil  & 
Co.,  221  Fed.  797,  upon  bankruptcy  «of  holder  of  endowment  insurance 
policy,  rights  in  policy  of  bankrupt  and  beneficiary  may  be  determined 
by  actuary  under  principles  applying  life  insurance  generally,  and  in- 
terest of  bankrupt  then  sold,  unless  redeemed  by  him;  Robinson  v. 
Mutual  Reserve  Life  Ins.  Co.,  162  Fed.  797,  upon  insolvency  of  life 
insurance  company,  policy-holders  become  creditors  with  right  to  main- 
tain suit  for  liquidation  of  its  affairs,  and  objection  that  they  have  not 
reduced  claims  to  judgment  may  be  waived  by  corporation;  In  re  Neff, 
i57  Fed.  61,  28  L.  B.  A.  (N.  S.)  849,  84  C.  C.  A.  561,  bankruptcy  is 
such  anticipatory  breach  of  contract  to  take  and  pay  for  stock  of  cor- 
poration at  time  subsequent  to  bankruptcy,  that  claim  for  damages  for 
breach  is  provable  debt;  In  re  Imperial  Brewing  Co.,  143  Fed.  582, 
adjudication  in  bankruptcy  against  corporation  does  not  give  seller  under 
executory  contract  right  to  present  claim  for  damages  for  breach  of 
contract  where  time  for  performance  has  not  arrived;  In  re  Swift,  112 
Fed.  323,  50  C.  C.  A.  264,  holding  where  filing  of  petition  in  bankruptcy 
itself  operates  as  breach  of  executory  contract  because  equivalent  to 
refusal  to  perform,  other  party  may  prove  his  claim  for  damages  as 
one  existing  at  time  of  filing  of  petition;  Shloss  v.  Metropolitan  Sur. 
Co.,  149  Iowa,  385, 128  N.  W.  384,  upon  decree  of  dissolution  of  insolvent 
insurance  company,  policy-holders  are  entitled  to  share  pro  rata  in 
assets;  In  re  Empire  State  Surety  Co.,  214  N.  Y.  565,  108  N.  E.  827, 
holding  claimants  entitled  to  share  in  distribution  of  assets  of  insolvent 
insurance  company;  Casualty  Ins.  Co.'s  Case,  82  Md.  572,  SB  L.  B.  A. 
115,  34  Atl.  784,  holding  losses  occurring  after  insolvency  are  not  prov- 
able against  the  fund;  People  v.  Commercial  etc.  Ins.  Co.,  154  N.  Y. 
99,  47  N.  £.  969,  claims  against  dissolved  life  insurance  company  are 
fixed  as  of  date  of  commencement  of  action  for  dissolution. 

Distribution  of  assets  of  insolvent  insurance  company.    Note,  38 
L.  B.  A.  106. 

Insured  borrowlnir  money  ftom  Insurer  ia  deemed  to  do  so  on  policy; 
credit  is  mntual,  and  setoff  allowable. 

XIV— 38 
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Approved  in  American  National  Bank  v.  Miller,  229  U.  S.  520,  57 
L.  Ed.  1812,  33  Sup.  Ct.  883,  bank  on  which  president  of  another  bank 
just  before  his  own  bankruptcy  drew  check  in  favor  of  latter  cannot, 
after  having  paid  check  by  crediting  it  to  payee  bank,  cancel  credit  and 
retain  money  on  ground  that  payee  bank  had  constructive  knowledge  of 
its  president's  bankruptcy;  Atchison  etc.  Ry.  Co.  v.  Hurley,  153  Fed. 
508,  82  C.  C.  A.  453,  and  Hurley  v.  Atchison  etc.  Ry.  Co.,  213  U.  S.  132, 
58  L.  Ed.  783,  29  Sup.  Ct.  466,  advance  payment  for  coal  yet  to  be 
mined  is  pledge  on  coal,  and  trustee  in  bankruptcy  takes  mine. subject 
to  obligation  to  deliver  coal  as  mined  to  extent  of  advancement;  United 
Transp.  &  Lighterage  Co.  v.  New  York  &  Baltimore  Transp.  Line,  180 
•Fed.  904,  in  suit  by  libelant  to  recover  for  services  rendered  under  new 
contract,  respondent  could  not  plead  as  setoff  or  by  way  of  cross-libel 
claim  for  damages  on  ground  that  prices  under  old  contract  were  ex- 
orbitant and  agreement  therefor  collusive  and  fraudulent;  Hutchinson 
v.  Le  Roy,  113  Fed.  204,  51  C.  C.  A.  159,  holding  where  pledgee  of 
stock  repledged  it  to  bank  without  knowledge  of  debtor  to  secure  debt 
of  his  own,  and  he  was  afterward  adjudged  bankrupt,  and  his  trustee 
had  in  his  hands  funds  exceeding  proceeds  of  certificate,  original  pledgor 
could  recover  from  trustee  proceeds  of  his  stock  less  amount  of  his  debt 
to  bankrupt;  Jump  v.  Leon,  192  Mass.  515,  116  Am.  St.  Rep.  265,  78 
N.  E.  533,  in  action  on  certain  notes  for  benefit  of  decedent's  estate, 
executrix  not  having  chosen  to  have  estate  declared  insolvent  in  pro- 
bate court,  fact  of  actual  insolvency  could  not  be  shown  by  defendant 
for  purpose  of  sustaining  equitable  setoff;  Frank  v.  Mercantile  Nat. 
Bank,  182  N.  Y.  268,  108  Am.  St.  Rep.  805,  74  N.  E.  842,  notes  made  by 
bankrupt  but  not  due  at  time  of  bankruptcy  may  be  setoff  in  State  action 
by  assignee  on  claim  against  holder;  Garrison  v.  Vermont  Mills,  154 
N.  C.  8,  81  L.  R.  A.  (N.  S.)  450,  69  S.  E.  745,  holding  factor  had  equi- 
table lien  on  goods  on  which  advances*  had  been  made  and  it  was 
entitled  to  proceeds  of  goods  in  payment  of  advances  as  against  mill 
company's  receiver;  Neely  v.  National  Bank,  25  Tex.  Civ.  516,  61  S.  W. 
561,  holding  bank  when  garnished  by  creditors  of  one  of  its  depositors 
who  has  become  insolvent,  and  whose  notes  it  holds,  may,  as  against 
garnishing  creditors,  set  off  deposit  against  notes,  though  notes  not  yet 
due ;  Scott  v.  Armstrong,  146  U.  S.  507,  86  L.  Ed.  1062, 13  Sup.  Ct.  150, 
holding  depositor  had  right  to  have  balance  set  off  against  note  due 
insolvent  bank;  Welles  v.  Stout,  38  Fed.  810,  in  action  by  receiver  of 
insolvent  bank  to  recover  an  assessment  claim  could  be  set  off;  Central 
Appalachian  Co.  v.  Buchanan,  90  Fed.  460,  462,  33  C.  C.  A.  598,  allowing 
unliquidated  claim  to  be  set  off ;  St.  Paul  etc.  Trust  Co.  v.  Leek,  57  Minn. 
92,  47  Am.  St.  Rep.  578,  58  N.  W.  826,  holding  that  insolvency  is  good 
ground  for  equitable  setoff;  Salladin  v.  Mitchell,  42  Neb.  863,  61  N.  W. 
128,  holding  defendant  could  set  off  debt  due  him  in  action  to  recover 
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money  due  insolvent  bank;  Nashville  Tmst  Co.  v.  Nashville  Fourth 
Nat.  Bank,  91  Tenn.  343,  353,  15  L.  B.  A.  713,  716,  18  S.  W.  824,  826, 
allowing  bank  to  set  off  debt  not  due;  Oatman  v.  Batavian  Bank,  77 
Wis.  503,  20  Am.  St.  Bop.  138,  46  N.  W.  882,  debt  of  insolvent  not  due 
cannot  be  set  off  against  debt  due  him  by  bank;  Troup  v.  Mechanics' 
Nat.  Bank,  24  R.  I.  381,  53  Atl.  124,  arguendo. 

Distinguished  in  In  re  Meyer,  106  Fed.  831,  holding  creditor  not  enti- 
tled to  set  off  in  full  amount  in  accommodation  notes  given. to  bankrupt 
against  sum  due  bankrupt  from  such  creditor. 

Setoff— -Receivers— Insolvent  banks.    Note,  47  Am.  St.  Rep.  143. 

Setoff  after  insolvency — General  principles  governing  equitable  set- 
off.   Note,  47  Am.  St.  Rep.  589,  690. 

Setoff  under  American  bankruptcy  acts.    Note,  Ann.  Oaa.  19160,  976. 

Effect  of  immaturity  of  claim  at  time  of  insolvency  on  right  of  set- 
off.   Note,  17  L.  R.  A.  461. 

Setoff  in  bankruptcy.    Note,  65  L.  R.  A.  66. 

lien  of  bankers  not  founded  on  contract.    Note^  111  Am.  St.  Rep. 
422.  ' 

Miscellaneous.  Cited  in  Curtis  v.  New  York  Life  Ins.  Co.,  217  Mass. 
48,  Ann.  Oas.  19150,  945,  104  N.  E.  553,  contract  of  pure  endowment  by 
which  testator  was  to  receive  five  thousand  dollars  if  living  at  certain 
date  was  not  within  insurance  law,  but  was  not  prohibited  by  State  law, 
and  was  valid. 

129 17.  S.  263-290,  32  L.  Ed.  715,  9  Sup.  Ot.  299,  MOBLET  MAOHINE  OO.  T. 
LANOASTEB. 

Patent  for  primary  invention  is  infringed  by  later  machine,  employ- 
ing snbBtantiaUy  same  means,  though  improved. 

Approved  in  Hobbs  v.  Beach,  180  U.  S.  401,  45  L.  Ed.  595,  21  Sup.  Ct. 
416,  holding  Horton  patent  for  machine  for  applying  stays  to  box  cor- 
ners infringes  Beach  reissue  No.  11,167;  J.  M.  Burguieres  Co.  v.  Doming 
Apparatus  Co.,  224  Fed.  958,  140  C.  C.  A.  528,  Doming  patent  for  appa- 
ratus for  separating  solids  from  saccharine  solutions,  ore  element  of 
which  is  water-tight  cover  for  settling  tank,  is  not  infringed  by  tank 
not  including  such  feature;  Outlook  Envelope  Co.  v.  Samuel  Cupples 
Envelope  Co.,  223  Fed.  339,  340,  138  C.  C.  A.  589,  Slater  patent  for 
machine  for  making  window  envelopes,  which  automatically  gums  edge 
of  window  and  accurately  applies  transparent  patch  over  same,  is  valid, 
and  infringed ;  Davis  Sewing  Mach.  Co.  v.  New  Departure  Mfg.  Co.,  217 
Fed.  783,  133  C.  C.  A.  505,  Townsend  patent  for  coaster-brake  for 
bicycles  is  valid,  and  infringed;  National  Tube  Co.  v.  Mark,  216  Fed. 
517,'  133  C.  C.  A.  13,  Fell  patent  for  apparatus  for  rifling  pipes  or  tubes 
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was  not  anticipated,  discloses  patentable  invention,  and  is  infringed; 
American  Roll  Gold  Leaf  Co.  v.  W.  H.  Coe  Mfg.  Co.,  212  Fed.  725,  129 
C.  C.  A.  330,  Coe  patent  for  machine  for  packaging  decorative  films,  in- 
eluding  means  for  automatically  causing  lapping  contact,  is  not  infringed 
by  machine  in  which  movement  by  which  lapping  is  effected,  is  per- 
formed by  hand;  Century  Electric  Co.  v.  Westinghouse  Electric  &  Mfg- 
Co.,  191  Fed.  363, 112  C.  C.  A.  8,  Tesla  patents  regarding  electrical  trans- 
mission of  power  are  valid,  and  defendant 's  device,  which  it  claims  fol- 
lows combinations  secured  by  patent  to  Thomson  &  Wightman,  is  in- 
fringement thereof;  Weber  v.  Automobile  &  Accessories  Mfg.  Co.,  190 
Fed.  192,  Weber  reissue  .patent  for  automobile  truck  is  valid,  and  in- 
fringed by  defendant's  truck  making  in  one  piece  part  that  inventor 
made  in  several  pieces;  Spirella  Co.  v.  Nubone  Corset  Co.,  180  Fed.  473, 
Beeman  patent  and  White  &  Rider  patent  for  dress-stay  or  corset-stay 
of  wire  were  infringed  by  corsets  made  by  defendant;  Schmertz  Wire 
Glass  Co.  V.  Western  Glass  Co.,  178  Fed.  992,  Schmertz  reissue  patents 
for  apparatus  and  process  for  manufacturing  wire-glass  were  not  antici- 
pated, disclose  invention  and  are  infringed ;  Corrington  v.  Westinghouse 
Air  Brake  Co.,  173  Fed.  78,  79,  Corrington  patent  for  fluid  pressure 
brake  apparatus  was  not  anticipated,  is  valid,  and  infringed;  National 
Dump  Car  Co.  v.  Ralston'  Steel  Car  Co.,  172  Fed.  397,  97  C.  C.  A.  91, 
Caswell  reissue  patent  for  improvement  in  cars  consisting  of  trapdoor 
to  dump  load,  discloses  invention,  but  is  not  infringed  by  device  differ- 
ing in  principle  and  mode  of  operation ;  Peter  T.  Coffield  &  Son  v.  Spears, 
169  Fed.  645,  motors  constructed  by  defendants  under  Spears  patent, 
substituting  flat  springs -for  coil  ones,  are  infringements  of  Coflield  re- 
issue patent  for  water  motor ;  Von  Eberstein  v.  Chambliss,  166  Fed.  468, 
holding  Von  Eberstein  patent  for  improvements  in  pile-drivers  void  for 
lack  of  novelty,  and  if  validity  conceded,  not,  infringed  by  machine  of 
defendant  in  use  prior  to  date  of  application  for  patent;  Denning  Wire 
etc.  Co.  V.  American  Steel  etc.  Co.,  169  Fed.  806,  95  C.  C.  A.  259  (affirm- 
ing American  Steel  etc.  Co.  v.  Denning  Wire  etc.  Co.,  160  Fed.  124,  Bates 
patent  for  machine  for  making  fence  of  woven  wire  or  mesh  type  is  for 
machine  itself,  and  was  not  anticipated  by  prior  machines  for  making 
barbed  wire  or  mesh  fence  fabric,  but  is  for  new  and  novel  combination ; 
Hunt  etc.  Co.  v.  Milwaukee  Hay  Tool  Co.,  148  Fed.  225,  78  C.  C.  A.  116, 
limiting  Ferris  patent  No.  ^84,340,  for  hoist  and  holding  it  not  infringed 
by  device  of  Gutenkunst  patent  No.  785,385;  Cutler-Hanuner  Mfg.  Co. 
V.  Union  Elec.  Mfg.  Co.,  147  Fed.  272,  upholding  Blades  patent  No. 
418,678,  for  electric  switch  for  motors ;  American  Crayon  Co.  v.  Sexton, 
139  Fed.  567,  71  C.  C.  A.  548,  construing  Cowdery  patent  No.  476,038, 
for  crayon-making  machine;  Marconi  Wireless  Tel.  Co.  v.  De  Forest 
Wireless  Tel.  Co.,  138  Fed.  678,  construing  and  upholding  Marconi  re- 
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issue  No.  11,913,  for  improvements  in  wireless  telegraphy ;  Ironclad  Mfg. 
Co.  V.  Dairymen's  Mfg.  Co.,  138  Fed.  136,  upholding  Haight  patent  No. 
607,433,  for  milk-can ;  Greene  v.  Buckley,  135  Fed.  530,  68  C.  C.  A.  70, 
holding  Buckley  patent  No.  590,297,  for  force  feed  lubricator,  limited  by 
prior  art ;  Wilson  v.  Townley  Shingle  Co.,  125  Fed.  495,  60  C.  C.  A.  327, 
holding  Sears  patent  No.  335,635,  for  shingle-edging  machine,  not  in- 
fringed in  view  of  prior  art ;  Fay  v.  Mason,  120  Fed.  510,  upholding  Fay 
reissue  No.  11,664,  for  collar-ironing  machine ;  Durf ee  v.  Bawo,  118  Fed. 
858,  holding  Harrington  patent  No.  485,542,  for  improvement  in  tubular 
bells,  valid,  but  limited  by  prior  art ;  Crown  Cork  &  Seal  Co.  v.  Alumi- 
num Stopper  Co.,  108  Fed.  867,  868,  48  C.  C.  A.  72,  holding  Painter  re- 
issue No.  11,685,  for  bottle-stopper,  valid  and  infringed  by  Hall  patent ; 
Moore  v.  Eggers,  107  Fed.  497,  46  C.  C.  A.  425,  holding  Moore  patent 
No.  524,502,  for  apparatus  for  digging  trenches,  valid,  but  limited  by 
prior  art;  Eldred  v.  Kessler,  106  Fed.  517,  45  C.  C.  A.  454,  holding 
Chambers'  patent  No.  492,913,  for  electric  cigar-lighter,  claims  1,  7,  10, 
limited  to  specific  improvements  shown  and  not  infringed;  Thomson- 
Houston  Electric  Co.  v.  Lorain  Steel  Co.,  103  Fed.  645,  holding  Knight 
patent  No.  428,169,  for  electric  motor  regulator,  valid  and  infringed  by 
Harris  patent  No.  587,733 ;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  207,  88 
L.  Ed.  131,  14  Sup.  Ct.  319,  and  American  Automoton  Weighing  Mach. 
Co.  V.  Blauvelt,  50  Fed.  214,  215,  both  following  rule;  Royer  v.  Schultz 
Belting  Co.,  135  U.  S.  323,  325,  34  L.  Ed.  217,  10  Sup.  Ct.  835,  holding 
that  question  of  infringement  ought  to  have  been  left  to  jury;  Brush 
Electric  Co.  v.  Western  Electric  Light  &  Power  Co.,  43  Fed.  541,  hold- 
ing patent  for  electrical  lamp  infringed;  Celluloid  Mfg.  Co.  v.  Arling- 
ton Mfg.  Co.,  44  Fed.  85,  holding  for  improvement  in  manufacture  of 
celluloid  not  infringed;  Wirt  v.  Hicks,  46  Fed.  257,  holding  patent  for 
fountain  pen  infringed;  Norton  v.  Jensen,  49  Fed.  862,  1  C.  C.  A.  452, 
holding  patent  infringed,  though  machine  was  an  improvement ;  Harmon 
v.  Struthers,  57  Fed.  639,  holding  patent  was  infringed;  International 
etc.  Supply  Co.  v.  Groth,  57  Fed.  669,  holding  patent  infringed  by  the 
taking  of  a  substantial  part;  Westinghouse  etc.  Co.  v.  New  York  Air- 
Brake  Co.,  63  Fed.  979,  11  C.  C.  A.  528,  holding  patent  was  infringed; 
Travers  v.  American  Cordage  Co.,  64  Fed.  774,  one  using  process  in  con- 
nection with  improvements  subsequently  adopted  by  inventor  does  not 
escape  infringement;  Rogers  Typograph  Co.  v.  Mergenthaler  Linotype 
Co.,  64  Fed.  801, 12  C.  C.  A.  422,  holding  patent  for  linotype  infringed; 
Bresnahan  v.  Tripp  Giant  Leveller  Co.,  72  Fed.  924,  19  C.  C.  A.  237, 
holding  words  "substantially  as  described"  cannot  enlarge  or  narrow  a 
patent;  Dunbar  v.  Eastern  Elevating  Co.,  75  Fed.  572,  varying  of  non- 
essential details  will  not  prevent  infringement ;  Beach  v.  Hobbs,  92  Fed. 
151,  34  C.  C.  A.  248,  that  a  machine  had  a  different  feeding  mechanism 
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will  not  prevent  an  infringement;  Cushman  etc.  Mach.  Co.  v.  (joddard, 
96  Fed.  665,  666,  37  C.  C.  A.  221,  limiting  improvement  to  specific  form 
described;  Masten  v.  Hunt,  51  Fed.  219,  arguendo. 

Patent  for  first  invention  of  button-sewing  machine  is  inf ringed  by 
later  operating  in  substantially  same  way. 

Approved  in  Bea<^  v.  Hobbs,  82  Fed,  924,  927,  928,  limiting  word 
"mechanism"  by  "substantially  as  described." 

Patent  for  pioneer  tnventiom  is.  liberally  constmed  in  determining 
whether  infringement  is  sabstantially  same. 

Approved  in  Los  Angeles  Art  Oi^n  Co.  v.  Aeolian  Co.,  143  Fed.  883, 
75  C.  C.  A.  88,  construing  Tremaine  &  Pain  patent  No.  552,796,  for 
improvements  in  mechanical  musical  instruments;  B.  F.  Avery  &  Sons 
V.  J.  L  Case  Plow  Works,  139  Fed.  886,  construing  Avery  patent  No. 
650,771,  for  double  mold-board  plow ;  Stirling  Co.  v.  Standard  Snuff  Co., 
137  Fed.  96,  Stirling  patent  No.  407,260,  for  vertical  water  tube  steam 
boiler,  infringed ;  Ries  v.  Earth  Mfg.  Co.,  136  Fed.  852,  854,  69  C.  C.  A. 
528,  construing  Reis  patent  No.  356,963,  for  electric  circuit  closing  appa- 
ratus; Letson  v.  Alaska  Packers'  Assn.,  130  Fed.  140,  64  C.  C.  A.  463, 
construing  Jensen  patent  No.  376,804,  for  can-capping  machine;  Amer- 
ican Chocolate  Mach.  Co.  v.  Helmstetter,  129  Fed.  920,  construing 
Holmes  patent  No.  492,205,  for  machine  for  coating  confectionery;  Otis 
Elev.  Co.  V.  Portland  Co.,  127  Fed.  563,  62  C.  C.  A.  339,  holding  Bassett 
.^patent  No.  453,955,  for  elevator  controlling  mechanism,  void  for  double 
patenting,  affirming  119  Fed.  931;  Lamson  Consol.  Store  Service  Co.  v. 
Hillman,  123  Fed.  423,  59  C.  C.  A.  510,  holding  McCarty  patent  No. 
465,967,  for  store  apparatus  for  carrying  cash  and  packages,  valid  and 
infringed  by  Gipe  patent;  Gaisman  v.  Gallert,  105  Fed.  958,  upholding 
Gaisman  patent  No.  542,306,  for  improvement  in  waist  belts;  Ford  v. 
Bancroft,  98  Fed.  312,  39  C.  C.  A.  91,  holding  Morris  patent  No.  401,050, 
for  machine  for  making  woven  cane  work,  not  entitled  to  broad  constrac- 
tion ;  Lein  v.  Myers,  97  Fed.  608,  upholding  Lein  patent  No.  615,073,  for 
mattress  frame;  Lecroix  v.  Tyberg,  33  App.  D.  C.  591,  where  utility  of 
machine  which,  by  combination  of  elements,  accomplishes  new  result, 
is  not  questioned,  invention  is  entitled  to  greater  liberality  of  treatment 
than  as  if  it  dealt  merely  in  specific  improvements  upon  old  machine; 
Morley  Sewing  Mach.  Co.  v.  Shute,  41  Fed.  52,  Harmon  v.  Struthers,  43 
Fed.  444,  Smith  etc.  Mfg.  Co.  v.  Bridgeport  Chain  Co.,  46  Fed.  395,  Mas- 
seth  V.  Pabn,  51  Fed.  824,  Celluloid  Mfg.  Co.  v.  Arlington  Mfg.  Co.,  52 
Fed.  744,  3  C.  C.  A.  269,  Brush  Electric  Co.  v.  Electric  Imp.  Co.,  52  Fed. 
974,  National  Cash  Register  Co.  v.  American  Cash  Register  Co.,  53  Fed. 
372,  3  C.  C.  A.  559,  Pittsburg  Reduction  Co.  v.  Cowles  etc.  Co.,  55  Fed. 
320,  Norton  v.  Wheaton,  57  Fed.  927,  Buchanan  v.  Goodwin,  57  Fed. 
1040,  Merrow  v.  Shoemaker,  59  Fed.  129,  Westinghouse  v.  New  York  Air- 
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Brake  Co.,  59  Fed.  593,  Ames  &  Frost  Co.  v.  Woven  Wire  Mach.  Co.,  59 
Fed.  707,  and  Groth  v.  International  Postal  Supply  Co.,  61  Fed.  287,  9 
C.  C.  A.  507,  all  allowing  restrictions  imposed  by  language  of  claims; 
Reece  Button-Hole  Mach.  Co.  v.  Globe  Button-Hole  Mach.  Co.,  61  Fed. 
962,  10  C.  C.  A.  194,  Morley  Sewing  Mach.  Co.  v.  Shute,  62  Fed.  292, 
Bowers  v.  Von  Schmidt,  63  Fed.  580,  Westinghouse  v.  Boynden  Power 
Brake  Co.,  66  Fed.  1003,  Von  Schmidt  v.  Bowers,  80  Fed.  147,  25  C.  C.  A. 
323,  Western  Electric  Co.  v.  Home  Tel.  Co.,  85  Fed.  661,  and  Bowers  v. 
San  Francisco  Bridge  Co.,  91  Fed.  413,  all  following  rule ;  Celluloid  Mfg. 
Co.  V.  Arlin^on  Mfg.  Co.,  44  Fed.  86,  holding  patent  for  improvement 
in  manufacture  of  celluloid  not  infringed;  National  Progress  Bunching 
Mach.  Co.  y.  Williams  Co.,  44  Fed.  194, 12  L.  R.  A.  110,  construing  claim 
strictly;  Beach  v.  American  Box-Mach.  Co.,  63  Fed.  605,  holding  patent 
void  for  lack  of  invention;  Westinghouse  Air-Brake  Co.  v.  New  York 
Air-Brake  Co.,  63  Fed.  969,  11  C.  C.  A.  528,  holding  patent  was  in- 
fringed ;  Mast,  Foos  &  Co.  v.  Iowa  Windmill  etc.  Co.,  68  Fed.  219,  hold- 
ing application  for  reissue  was  made  too  late ;  Cowles  Electric  Smelting 
Co.  v.  Lowery,  79  Fed.  352,  24  C.  C.  A.  616,  not  confining  ''electric  smelt- 
ing" to  its  technical  meaning;  Consolidated  Fastener  Co.  v.  Columbian 
Fastener  Co.,  79  Fed.  800,  construing  patent  so  as  to  uphold  it ;  Ford  v. 
Bancroft,  85  Fed.  458,  holding  patent  not  entitled  to  a  broad  range  of 
equivalents;  Craig  v.  Michigan  Lubricator  Co.,  72  Fed.  177,  Enterprise 
Mfg.  Co.  v.  Snow,  72  Fed.  266,  McBride  v.  Kingman,  72  Fed.  914,  and 
Ford  v.  Bancroft,  85  Fed.  459,  460,  all  holding  patent  was  not  entitled 
to  a  broad  range  of  equivalents ;  Western  Electric  Co.  v.  Citizens '  Tel. 
Co.,  89  Fed.  671,  confining  patent  to  specific  means  described ;  dissenting 
opinion  in  Westinghouse  v.  Boynden  Power  Brake  Co.,  170  U.  S.  576,  42 
L.  Ed.  1150,  18  Sup.  Ct.  726,  majority  holding  there  was  no  infringe- 
ment ;  Shute  v.  Morley  Sewing  Mach.  Co.,  64  Fed.  368, 12  C.  C.  A.  356, 
arguendo. 

Distinguished  in  American  Can  Co.  v.  Hickmott  etc.  Canning  Co.,  137 
Fed.  90,  Jordan  patent  No.  436,792,  for  can-body  making  machine,  not 
infringed  by  machine  of  Eldridge  patent  No.  712,998;  Rich  v.  Baldwin, 
133  Fed.  924,  66  C.  C.  A.  464,  limiting  Rich  patent  No.  548,394,  for  saw- 
stretching  machine;  Lamson  Cash  Ry.  v.  Godehard,  59  Fed.  779,  8 
C.  C.  A.  265,  limiting  claims ;  Roemer  v.  Peddie,  78  Fed.  118,  24  C.  C.  A. 
39,  confining  patent  to  device  shown ;  Boston  Lasting  Mach.  Co.  v.  Wood- 
ward, 82  Fed.  99,  100,  27  C.  C.  A.  69,  holding  claims  void  for  want  of 
invention. 

Construction  of  specification  for  patent.    Note,  20  £.  R.  0.  336. 

^'Knowu  ecLVlvalent"  is  device  used  as  nibstitiite  to  effect  same  result. 

Approved  in  McCormick  Mach.  Co.  v.  Aultman  &  Co.,  69  Fed.  387,  391, 

16  C.  C.  A.  259,  and  Edison  etc.  Light  Co.  v.  Boston  etc.  Lamp  Co.,  62 
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Fed.  399,  following  rule;  Lowrie  v.  H.  A.  Meldrum  Co.,  124  Fed.  764, 
holding  steel  patent  No.  652,407,  for  garment  fastener  for  attachment  to 
corset,  valid  and  infringed;  Simplex  Ry.  Appliance  Co.  v.  Wands,  115 
Fed.  521,  53  C.  C.  A.  171,  holding  parol  evidence  is  admissible  to  show 
state  of  art  and  as  bearing  on  manner  in  which  doctrine  of  equivalents 
should  be  applied;  Crown  Cork  &  Seal  Co.  v.  Aluminum  Stopper  Co., 
108  Fed.  867,  868,  48  C.  C.  A.  72,  holding  Painter  reissue  No.  11,685,  for 
bottle-stopper,  valid  and  infringed  by  Hall  patent. 

129  17.  S.  291-294,  32  !■.  Ed.  688,  9  Snp.  Ot.  293,  ELY  ▼.  MEW  MEXICO 
ETC.  EY.  00. 

m  Arizona  both  legal  and  equitable  relief  may  be  granted  in  same 
action,  * 

Approved  in  Mercelis  v,  Wilson,  235  U.  S.  582,  59  L.  Ed,  371,  35  Sup. 
Ct.  150,  where  court  had  jurisdiction  of  parties  and  subject  matter,  party 
invoking  ruling  to  change  bill  for  injunction  to  one  to  quiet  title  cannot 
ask  reversal  on  ground  that  court  had  no  power  to  grant  such  motion; 
Madden  v.  McKenzie,  144  Fed.  66,  75  C.  C.  A.  222,  applying  principle 
under  Alaska  Code  of  Civil  Procedure ;  Idaho  etc.  Land  Co.  v.  Bradbury, 
132  U.  S.  513,  38  L.  Ed.  436,  10  Sup.  Ct.  178,  following  rule ;  Hammer  v. 
Garfield  Min.  Co.,  130  U.  S.  296,  32  L.  Ed.  966,  9  Sup.  Ct.  550,  holding 
the  finding  of  jury  as  if  made  by  court. 

Under  Arizona  statute  owner  out  of  possession  may  sue  person  daiming 
adverse  interest. 

Approved  in  United  States  v.  Leslie,  167  Fed.  673,  United  States  may 
maintain  suit  in  equity  for  cancellation  of  invalid  conveyance  made  by 
heir  of  Indian  allottee  holding  under  trust  patent,  where  statute  of  South 
Dakota  gives  right  of  action  to  quiet  title  or  remove  cloud  to  person  out 
of  possession;  Fulkeson  v.  Chisna  Min.  etc.  Imp.  Co.,  122  Fed.  785,  58 
C.  C.  A.  582,  holding  under  Alaska  Code,  §  475,  one  in  possession  of  min- 
ing claim  in  Alaska,  under  valid  location,  has  such  title  as  will  support 
action  to  quiet  title  against  an  adverse  claimant;  Oliver  v.  Dougherty, 
8  Ariz.  67,  68  Pac.  554,  holding  execution  purchaser  may  maintain  action 
to  quiet  title  under  statute  providing  that  such  action  may  be  brought 
by  any  one  claiming  interest  whether  in  or  out  of  possession;  First 
Baptist  Church  v.  Harper,  191  Mass.  209,  77  N.  E.  780,  bill  to  remove 
cloud  from  title  not  mcdntainable  unless  plaintiff  has  actual  possession 
and  legal  title;  Baca  v.  Anaya,  14  N.  M.  396,  20  Ann.  Gas.  77,  94  Pac. 
1021,  parties  in  possession  of  land  claiming  it  under  Spanish  grant  made 
in  1760  were  entitled  to  intervene  to  quiet  title  in  partition  suit  affect- 
ing same  land  pending  between  cotenants  under  Spanish  grant  made  in 
1800 ;  Gibson  v.  McGurrin,  37  Utah,  165,  106  Pac.  671,  person  claiming 
title  to  property  and  bringing  action  to  quiet  title  against  person  claim* 
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ing  adverse  interest  need  not  prove  he  is  in  possession;  Gentile  v.  Ken- 
nedy,  8  N.  M.  355|  45  Pac.  881,  one  having  deed  and  partial  possession 
can  maintain  suit  to  qoiet  title;  Glasmann  v.  O'Donnell,  6  Utah,  452,  24 
Pac.  538,  admitting  evidence  in  action  to  quiet  title  to  show  mistake  in 
description  in  one  of  the  deeds  under  which  appellant  claimed;  Dudley 
V.  Facer,  8  Utah,  4(^4,  32  Pac.  668,  holding  costs  in  equity  may  be  deter- 
mined by  legislature;  Cameron  v.  United  States^  148  tf.  S.  305,  37  L.  Ed. 
460,  13  Sup.  Ct.  597,  arguendo. 

AllegatlonB  that  plaintiff  is  owner  Im  fee  and  defendant  claims  adverse 
Interest  are  sni&cient. 

Approved  in  Baum  v.  Longwell,  200  Fed.  452,  453,  sustaining  demurrer 
to  bill  to  quiet  title  in  Federal  court,  even  under  New  Mexico  stat- 
ute allowing  such  action  to  be  maintained  by  person  '^  whether  in  or  out 
of  possession,"  allegations  as  to  possession  were  insufficient  to  show 
complainant  had  no  adequate  remedy  at  law ;  North  Carolina  Mining  Co. 
V.  Westfeldt,  151  Fed.  294,  bill  alleging  that  complainant  was  owner  of 
land  and  charging  that  defendant  claimed  adverse  inteiest  in  premises 
affecting  complainant's  title  so  as  to  make  sale  impossible,  stated  cause 
of  action  under  North  Carolina  code;  Tonopah  Fraction  Min.  Co.  v. 
Douglass,  123  Fed.  941,  holding,  under  Nev.  statute,  bill  by  adverse 
claimant  in  possession  in  nature  of  bill  to  quiet  title,  alleging  that  land 
is  part  of  mining  claim  of  which  plaintiff  is  owner  and  in  possession,  and 
that  it  is  claimed  by  defendant  as  part  of  overlapping  claim  subse- 
quently located,  need  not  allege  probative  facts;  Schlageter  v.  Gude,  30 
Colo.  313,  70  Pac.  429,  upholding  complaint  in  suit  to  quiet  title  which 
substantially  alleges  that  plaintiff  is  owner  and  in  possession  of  prem- 
ises and  that  defendant  claims  interest  or  estate  therein  adverse  to  plain- 
tiff which  is  without  any  right  or  foundation ;  Lougee  v.  Wilson,  24  Colo. 
App.  72,  131  Pac.  778,  recitals  in  deed  constituted  sufficient  prima  facie 
proof  in  action  to  quiet  title  to  show  that  trust  company  was  corpora- 
tion to  put  defendant,  whose  plea  was  title  in  himself,  to  proof  of  title; 
Lucas  V.  Whitacre,  121  Iowa,  254,  96  N.  W.  777,  widow's  petition  for 
confirmation  of  title  in  lands  of  which  husband  had  been  seised,  alleging 
she  was  owner,  negatives  loss  of  rights  by  judicial  sale;  Vulcan  Detin- 
ning  Co.  v.  American  Can  Co.,  67  N.  J.  Eq.  247,  58  Atl.  291,  bill  to  en- 
join utilization  of  trade  secret  ailing  complainants  were  assignees  of 
secret  and  owners  thereof,  is  sufficient ;  Oliver  v.  Enriquez,  17  N.  M.  214, 
124  Pac.  800,  in  action  to  quiet  title,  all^ation  that  plaintiffs  were  own- 
ers in  fee  simple  was  insufficient  to  show  title  in  plaintiff;  Marques  v. 
Maxwell  Land  Grant  Co.;  12  N.  M.  449,  78  Pac.  41,  upholding  complaint 
in  action  to  quiet  title  and  to  enjoin  against  waste;  Ziska  v.  Avery,  36 
Okl.  419, 122  Pac.  727,  petition  alleging  that  plaintiffs  are  owners  in  fee 
and  in  actual  peaceable  possession  of  property,  and  defendant  claims 
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adverse  interest  which  is  cloud  upon  plaintiff's  title,  states  cause  of 
action  J  Savage  v.  Savage,  61  Or.  170,  94  Pac.  184,  where  complaint 
showed  that  plaintiff  had  substantial  interest  in,  and  was  in  possession 
of,  certain  real  property,  and  defendant  claimed  interest  therein,  action 
was  to  determine  adverse  claim  to  real  estate  under  statutes  and  not  to 
construe  will ;  Shute  v.  Shute,  79  6.  C.  426,  60  S.  E.  963,  in  action  to 
remove  cloud  from  title,  allegation  that  plaintiff  is  owner  in  fee  simple 
is  sufficient  allegation  of  title,  and  if  defendant  is  in  doubt  as  to  plaiii- 
tiff's  possession  he  may  move  to  make  complaint  more  definite;  Watson 
V.  Glover,  21  Wash.  681,  69  Pac.  617,  upholding  complaint,  under  BaL 
Code,  §  5521,  alleging  that  plaintiff  is  in  possession  described  as  trustee 
of  certain  defendants,  for  use  and  benefit  of  them,  that  defendants  claim 
they  are  entitled  to  premises  and  that  deed  of  trust  given  by  them  for 
benefit  of  creditors  did  not  convey  premises  in  controversy;  Parley's 
Park  Min.  Co.  v.  Kerr,  130  U.  S.  260,  32  L.  Ed.  907,  9  Sup.  Ct.  513,  Union 
Mill  etc.  Co.  V.  Warren,  82  Fed.  621,  622,  Wall  v.  Magnes,  17  Colo.  478, 
480,  30  Pac.  67,  68,  Amter  v.  Conlon,  22  Colo.  152,  43  Pac.  1003  (aflfirm- 
ing  3  Colo.  App.  187,  32  Pac.  722),  and  Zumwalt  v.  Madden,  23  Or.  186 
(see  31  Pac.  400),  all  following  rule;  Clark  v.  Darlington,  7  S.  D.  151, 
58  Am.  St.  Rep.  838,  63  N.  W..772,  holding  complaint  not  demurrable, 
although  it  did  not  set  out  facts  upon  which  invalidity  of  tax  sale  is 
claimed. 

129  U.  S.  294-305,  92  L.  Ed.  700,  9  Sop.  Ot.  259,  PATTEE  FLOW  00.  T. 
KINOMAK. 

BefiBsae  can  only  be  granted  for  same  Intention  Intended  to  be 'embraced 
by  original  i>ateat. 

Approved  in  Hestonville  M.  &  F.  Pass.  Ry.  Co.  v.  McDuffee,  185  Fed. 
804, 109  C.  C.  A.  606,  Schlesinger  patent  for  electric  railway  is  void,  hav- 
ing been  granted  on  amended  application  and  claim  filed  nine  years  after 
original  application  and  seven  years  after  it  had  been  rejected,  and 
which  constituted  distinct  departure  therefrom;  Weston  Electrical  etc. 
Co.  V.  Stevens,  134  Fed.  680,  67  C.  C.  A.  374,  holding  void  Weston  re- 
issue No.  11,250,  for  electrical  measuring  instrument;  Huber  v.  Nelson 
Mfg.  Co.,  38  Fed.  835,  and  International  etc.  Lumber  Co.  v.  Maurer,  44 
Fed.  621,  both  following  rule;  Featherstone  v.  Bidwell  Cycle  Co.,  67  Fed. 
636,  6  C.  C.  A.  487,  omission  of  element  will  render  reissue  invalid; 
Westinghouse  v.  New  York  Air-Brake  Co.,  59  Fed.  602,  holding  there  was 
no  enlargement  of  claim. 

Pattee  and  Kendall  inventions  for  improrements  in  cnltiYaton  em- 
braced only  modes  of  construction. 

Approved  in  Hill  v.  Wooster,  132  U.  S.  701,  33  L.  Ed.  506,  10  Sup.  Ct. 
231,  and  Smith  v.  Thompson,  38  Fed.  606,  both  holding  there  was  no 
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invention ;  Johnson  Co.  v.  Pacific  Rolling  Mills  Co.,  47  Fed.  690,  holding 
form  of  rails  was  not  patentable. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0. 159. 

129  U.  8.  805-^15,  32  !•.  Ed.  678,  9  Sop.  Ot.  286,  UNION  PAO.  BY.  00.  v. 
McALPINE. 

Oontract  to  exchange,  improperly  executed,  will  be  eif creed  after  pos- 
seasion  and  improvement. 

Approved  in  Halsell  v.  Renfrow,  14  Okl.  693,  78  Pac.  123,  denying  spe- 
cific performance  of  oral  contract  to  sqU  land  when  lessee  refused  to 
deliver  possession  during  term  of  lease ;  Brookings  Land  &  Trust  Co.  v. 
Bertness,  17  S.  D.  303,  96  N.  W.  99,  where  plaintiff  employed  agent  to 
purchase  land  at  price  not  exceeding  certain  amount  and  agent  purchased 
for  himself  at  increased  price,  he  is  trustee ;  Warner  v.  Texas  &  Pac.  Ry. 
Co.,  64  Fed.  926,  4  C.  C.  A.  613,  holding  part  performance  will  not  take 
case  out  of  statute  in  action  at  law;  People  etc.  Ice  Co.  v.  Trumbull,  70 
Fed.  176, 17  C.  C.  A.  43,  holding  there  was  sufficient  performance  to  take 
case  out  of  statute  of  frauds ;  Wheeling  Bridge  etc.  Ry.  Co.  ,v.  Reymann 
Brewing  Co.,  90  Fed.  194,  32  C.  C.  A.  671,  holding  parol  contract  for 
right  of  way  may  be  enforced  where  railroad  has  constructed  its  road; 
Ballon  V.  Sherwood,  32  Neb.  696,  49  N.  W.  798,  holding  adverse  posses- 
sion gives  title  for  specific  performance. 

Parol  exchange  of  lands  as  affected  by  statute  of  frauds.    Note, 
Ann.  Oas.  1912A,  310. 

Statute  of  fraud — Agreements  to  be  performed  within  a  year.    Note, 
138  Am.  St.  Rep.  609. 

Equity  will  not  permit  one  to  lead  another  to  act  on  contract  of  pur- 
chase and  refuse  compliance  for  defect. 

Approved  in  Jennings  v.  Brown,  20  Okl.  301,  94  Pac.  660,  in  action  of 
ejectment,  legal  title  was  in  plaintiff  entitling  him  to  possession,  since 
there  was  no  proof  that  oral  agreement  of  defendant  with  vice-president 
of  corporation  for  purchase  of  lot  was  ratified  by  corporation  so  as  to 
entitle  him  to  specific  performance  of  contract. 

Grantee  of  property  cbarged  with  trust,  liavlng  MoUce,  holds  subject 
thereto. 

Approved  in  Joy  v.  St.  Louis,  138  U.  S.  38,  42,  34  L.  Ed.  854,  856, 
holding  covenants  as  to  use  of  right  of  way  by  other  roads  are  binding 
upon  subsequent  purchasers  with  notice. 

As  to  when  beneficiaries  are  bound  by  acts  of  trustees  in  contra- 
vention of  their  trusts.    Note,  68  Am.  St.  Rep.  472. 
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Effects  of  the  consolidation  of  corporations.    Note^  89  Am.  St.  Bep. 
689,  643. 

Liability  of  consolidated  railroad  for  predecessor's  debt.    Note,  23 
L.  R.  A.  232. 

129  17.  S.  315-329,  82  L.  Ed.  690,  9  Snp.  Ot.  289,  MOBBIS  ▼.  QILBfEB. 

Olrcvlt  Ck>Hrt  is  bound  to  dismiss  cause  whenever  record  discLoses 
want  of  Jurisdiction. 

Approved  in  Pennsylvania  Co.  v.  Bay,  138  Fed.  205,  reaffirming  rule; 
Steigleder  v.  McQuesten,  1^  U.  S.  142,  49  L.  Ed.  987,  25  Sup.  Ct.  616, 
objection  to  jurisdiction  based  on  diverse  citizenship  may  be  raised  by 
motion  to  dismiss  based  on  proofs  taken  before  master;  Defiance  Water 
Co.  V.  Defiance,  191  U.  S.  195,  48  L.  Ed.  145,  24  Snp.  Ct.  63,  holding 
where  action  of  which  lower  court  had  no  jurisdiction  was  dismissed 
fov  want  of  jurisdiction  decree  will  be  reversed  at  cost  of  appellant 
and  remanded  with  instructions  to  dismiss  for  want  of  jurisdiction; 
Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  288,  46  L.  Ed. 
914,  22  Sup.  Ct.  683,  upholding  Circuit  Court's  jurisdiction  over  suit  by 
licensee  against  patentee  and  third  person  in  which  bill  sets  up  title 
under  license,  and  alleges  validity  of  patent  and  infringement,  though 
answer  raises  no  issue  as  to  validity  of  patent  or  infringement,  and 
admits  license,  but  pleads  abandonment,  forfeiture  and  revocation ; 
Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S.  454,  44  L.  Ed. 
844,  20  Sup.  Ct.  692,  holding  limited  partnership  association,  created 
under  Pa.  Laws  1874,  p.  271,  is  not  citizen  of  State  within  meaning  of 
Constitution  extending  Federal  judicial  powers  to  controversies  between 
diverse  citizens;  Huntington  v.  Laidley,  176  U.  S.  678,  44  L.  Ed.  635, 
20  Sup.  Ct.  529,  holding  direct  appeal  from  Circuit  Court  to  the  Supreme 
Court  on  ground  that  Circuit  Court's  jurisdiction  is  in  issue  may  be 
sustained  when  final  decree  dismissing  bill  and  order  allowing  appeal 
therefrom,  as  well  as  court's  certificate,  show  that  only  question  on 
which  decree  was  based  was  that  of  jurisdiction;  Kardo  Co.  v.  Adams, 
231  Fed.  955,  court  having  jurisdiction  of  subject  matter,  as  suit  arising 
under  patent  laws,  has  no  power  to  make  inquiry  sua  sponte  into  com- 
plainant's corporate  capacity  to  sue,  where  defendant  by  pleading  to 
merits  has  waived  that  question ;  Cerri  v.  Akron-People's  Telephone  Co., 
219  Fed.  287,  appointment  of  consular  representative  of  Italy  as  admin- 
istrator for  purpose  of  having  him  bring  action  for  wrongful  death  in 
Federal  court  was  collusive,  and  action  should  be  dismissed;  Farmers* 
Oil  &  Guano  Co.  v.  Duckworth  Co.,  217  Fed.  364, 133  C.  C.  A.  278,  all^a- 
tions  in  petition  that  plaintiff  is  "corporation  of  New  Jersey*'  and  "de- 
fendant is  corporation  of  Georgia"  are  not  equivalent  of  allegations 
that  corporations  were  oi^nized  under  laws  of  such  States;  Jones  v. 
Casey-Hedges  Co.,  213  Fed.  47,  affirmative  jurisdictional  averments  in 
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petition  for  removal  may  be  put  in  issue  by  motion  to  remand  if  it 
expressly  denies  averments,  or  in  effect  traverses  or  n^;atives  such 
averment;  McEldowney  v.  Card,  193  Fed.  483,  allegation  that  plaintiff 
was  resident  of  one  State  and  defendants  were  citizens  of  another  is 
not  sufficient  to  show  diversity  of  citizenship,  but  trial  court  may  permit 
amendment  to  pleadings  to  show  jurisdictional  facts,  even  after  case 
has  been  remanded;  R.  J.  Darnell  v.  Illinois  Cent.  R.  Co.,  190  Fed. 
658,  Federal  court  cannot  acquire  jurisdiction  by  removal  proceedings 
of  cause  of  which  State  court  was  without  jurisdiction;  Harrington  v. 
Atlantic  &  Pac.  Telegraph  Co.,  185  Fed.  497,  107  C.  C.  A.  575,  holding 
suit  could  not  be  maintained  as  one  for  infringement  under  patent 
laws,  until  alleged  fraudulent  assignment  had  been  set  aside  in  equity  and 
title  to  patents  vested  in  complainants — ^herein  since  requisite  diversity  of 
citizenship  did  not  exist.  Federal  court  was  without  jurisdiction;  Rones 
v.  Katalla  Co.,  182  Fed.  949,  defendant  removing  suit  to  Federal  court 
by  petition  alleging  plaintiff  is  citizen  of  one  State  and  defendant  is 
corporation  of  another  State  is  not  entitled  to  remand  because  it  de- 
velops on  trial  that  plaintiff  is  alien;  Stephens  v.  Smartt,  172  Fed.  475, 
where  real  controversy  was  between  church  officers  and  codef endants,  all  • 
residents  of  Tennessee,  upon  proper  realignment  of  parties.  Federal 
court  was  without  jurisdiction;  A.  B.  Andrews  Co.  v.  Puncture  Proof 
Footwear  Co.,  168  Fed.  765,  Federal  court  is  bound  to  refuse  relief 
unless  jurisdictional  facts  affirmatively  appear;  Gaddie  v.  Mann,  147 
Fed.  959,  better  practice  to  decide  question  of  jurisdiction  on  denial  of 
plaintiff's  citizenship  on  issue  raised  by  plea  rather  than  on  motion; 
Every  Evening  Printing  Co.  v.  Butler,  144  Fed.  918,  75  C.  C.  A.  657, 
allegations  in  declaration  showing  diverse  citizenship  can  only  be  con- 
troverted by  proper  pleading  and  proof;  Anderson  v.  Bassman,  140  Fed. 
13,  court  must  consider  affidavits  showing  want  of  jurisdiction  though 
filed  after  taking  of  testimony  closed;  Toledo  Traction  Co.  v.  Cameron, 
137  Fed.  54,  69  C.  C.  A.  28,  where  question  of  lack  of  jurisdiction  for 
want  of  proof  on  issue  as  to  jurisdiction  first  raised  after  judgment, 
court  may  set  aside  verdict  for  purpose  of  inquiring  into  question;  dis- 
senting opinion  in  Hill  v.  Walker,  167  Fed.  264,  92  C.  C.  A.  633,  majority 
holding  evidence  shows  plaintiff's  citizenship  as  alleged  in  complaint, 
though  direct  testimony  only  established  his  residence,  and  sustaining 
jurisdiction  of  Federal  court;  Stevens  v.  Nichols,  130  U.  S.  232, '82 
L.  Ed.  915,  9  Sup.  Ct.  519,  Nashua  etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R. 
Corp.,  136  U.  S.  374,  84  L.  Ed.  868,  10  Sup.  Ct.  1008,  Colvin  v.  Jackson- 
ville, 158  U.  S.  460,  89  L.  Ed.  1054, 15  Sup.  Ct.  867,  Lake  County  Commrs. 
v.  Dudley,  173  U.  S.  254,  48  L.  Ed.  689,  19  Sup.  Ct.  402,  Alexander  v. 
Mortgage  Co.  of  Scotland,  47  Fed.  134,  Betzoldt  v.  American  Ins.  Co., 
47  Fed.  706,  Miller  v.  Clark,  47  Fed.  851,  Mangels  v.  Donau  Brewing 
Co.,  53  Fed.  515,  The  John.C.  Sweeney,  55  Fed.  541,  Marks  v.  Marks, 
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75  Fed.  323,  324,  Mason  v.  DuUagham,  82  Fed.  689,  27  C.  C.  A.  296, 
Blythe  v.  Hinckley,  84  Fed.  247,  Alabama  etc.  Ry.  Co.  v.  Carroll,  84 
Fed.  780,  28  C.  C.  A.  207,  Egerton  v.  Starin,  91  Fed.  932,  and  Levinski 
V.  Middlesex  Banking  Co.,  92  Fed.  466,  34  C.  C.  A.  462,  all  following 
rule;  Anderson  v.  Watt,  138  U.  S.  701,  34  L.  Ed.  1081,  11  Sup.  Ct.  451, 
holding  Circuit  Court  could  not  maintain  cognizance  of  suit;  Wetmore 
V.  Rymei-,  169  U.  S.  120,  42  L.  Ed.  684,  18  Sup.  Ct.  295,  reviewing  action 
of  Circuit  Court  dismissing  suit  for  want  of  jurisdiction;  Simon  v* 
House,  46  Fed.  318,  319,  320,  dismissing  suit  where  it  appeared  that 
less  than  two  thousand  dollars  was  involved;  Southern  Express  Co.  v. 
Todd,  56  Fed.  105,  5  C.  C.  A.  432,  objection  that  suit  was  brought  in 
wrong  district,  made  by  motion  in  arrest  of  judgment,  comes  too  late; 
Kingman  v.  Holthaus,  59  Fed.  315,  dismissing  suit  where  party  feigned 
citizenship ;  Loomis  v.  Rosenthal,  67  Fed.  371,  holding  that  Federal  court 
had  no  jurisdiction;  Ryder  v.  Bateman,  93  Fed.  23,  holding  court  had 
power  to  remand  before  term  at  which  record  is  returnable;  Gilmer  v. 
Morris,  43  Fed.  460,  Cumow  v.  Phoenix  Ins.  Co.,  44  Fed.  306,  and 
Gilmer  v.  Morris,  46  Fed.  333,  arguendo. 

Distinguished  in  Hill  v.  Walker,  167  Fed.  250,  251,  267,  92  C.  C.  A. 
633,  holding  evidence  shows  plaintiff's  citizenship  as  alleged  in  complaint, 
though  direct  testimony  only  etablished  his  residence. 

Supreme  Court  most  deteimlne  Circuit  Court's  Juxtadlction  whether 
parties  question  it  or  not. 

Approved  in  Defiance  Water  Co.  v.  Defiance,  191  U.  S.  194,  48  L.  Ed. 
144,  24  Sup.  Ct.  63,  holding  where  action  of  which  lower  court  did 
not  have  jurisdiction  was  dismissed,  but  not  for  want  of  jurisdiction, 
decree  will  be  reversed  at  cost  of  appellant  and  remanded  with  instruc- 
tions to  dismiss  for  want  of  jurisdiction ;  Purnell  v.  Page,  128  Fed.  497, 
holding,  under  25  St^rt.  434,  Circuit  Court  has  no  jurisdiction  of  suit 
to  restrain  enforcement  of  personal  State  tax  amounting  only  to  eighty 
dollars,  though  tax  constituted  cloud  on  complainant's  title  to  realty, 
value  of  which  exceeded  two  thousand  dollars ;  Adams  v.  Shirk,  117  Fed. 
804,  55  C.  C.  A.  25,  holding,  under  18  Stat.  472,  plaintiff's  allegation 
that  he  is  citizen  of  certain  State  other  than  that  of  which  defendant 
is  citizen  is  not  overcome  by  simple  denial  in  plea  in  abatement  that 
plaintiff  is  citizen  of  such  State,  but  defendant  has  burden  of  showing 
that  there  is  not  diversity  of  citizenship;  Pacific  Mut.  Life  Ins.  Co. 
V.  Tompkins,  101  Fed.  542,  41  C.  C.  A.  488,  holding  objection  that 
action  is  brought  in  district  in  which  neither  plaintiff  nor  defendant 
resides  is  not  waived  by  defendant  by  attending  at  taking  of  depositions 
by  plaintiff,  before  issues  are  made  up,  nor  by  failing  to  file  plea  in 
abatement;  Hewitt  v.  Story,  64  Fed.  521,  522,  30  L.  R.  A.  273,  12 
C.  C.  A.  250  (following  rule);  Wetmore  v.  Rymer,  169  U.  S.  118,  42 
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L.  Ed.  683,  18  Sup.  Ct.  294,  reviewing  judgment  of  Circuit  Court  dis- 
missing action  for  want  of  jurisdiction;  dissenting  opinion  in  Gibbs  v. 
Gibbs,  26  Utah,  426,  73  Pac.  667,  majority  holding,  under  Rev.  Stats. 
1898,  §  1208y  District  Court  of  county  in  which  plaintiff  resides  has 
jurisdiction  of  subject  matter  of  action  for  divorce  for  adultery  com- 
mitted in  another  county,  and  defendant's  appearance  and  failure  to 
object  that  action  should  be  tried  in  county  where  alleged  adultery  was 
committed  is  waiver  of  jurisdiction. 

Object  of  change  of  domicile  is  Immateilal  in  determining  Jurlsdictiott 
of  Federal  courts. 

Approved  in  Miller  &  Lux  v.  East  Side  Canal  etc.  Co.,  211  U.  S.  304, 
58  L.  Ed.  194,  29  Sup.  Ct.  Ill,  while  jurisdiction  of  Federal  Circuit  Court 
exists  even  if  complainant's  motive  in  acquiring  citizenship  was  to 
invoke  that  jurisdiction,  citizenship  must  be  real  and  actually  acquired 
with  purpose  of  establishing  permanent  domicile;  Reavis  v.  Reavis,  101 
Fed.  22,  holding  motion  to  dismiss  based  on  denial  of  jurisdictional 
averment  in  answer  and  upon  evidence  subsequently  taken  on  merits  not 
waived  by  other  defenses  set  up  in  answer;  Marks  v.  Marks,  75  Fed. 
327,  following  rule;  Blair  v.  Silver  Peak  Mines,  93  Fed*  336,  337,  holding 
proof  of  citizenship  sufficiently  proved. 

Change  of  domicile,  to  give  Federal  court  Jurlsdietton,  must  InvolTe 
actual  permanent  residence. 

Appitoved  in  Gilbert  v.  David,  236  U.  S.  569,  59  L.  Ed.  868,  35  Sup. 
Ct.  164,  holding  acts  of  plaintiff  indicated  change  of  domicile  to  State 
in  which  defendant  resided  prior  to  commencement  of  action,  and  diverse 
citizenship  did  not  then  exist;  Simpson  v.  Phillipsdale  Paper  Mill  Co., 
223  Fed.  663,  where  person  changed  lodgings  from  Boston  to  Providence 
with  express  purpose  of  obtaining  residence  there  to  sue  Massachusetts 
corporation  in  Federal  courts,  motive  was  immaterial,  but  facts  showed 
there  was  no  actual  change  of  domicile,  and  he  was  still  resident  of 
Massachusetts ;  In  re  Davis,  217  Fed.  115,  where  bankrupt  in  New  Jersey 
conveyed  property  to  trustee  for  benefit  of  creditors  and  went  to  Cali- 
fornia for  his  health,  burden  on  intervening  creditors,  contesting  adjudi- 
cation in  bankruptcy,  to  prove  change  of  domicile  was  not  sustained; 
Sullivan  v.  Lloyd,  213  Fed.  277,  on  motion  to  remand  to  Massachusetts 
State  court  action  against  former  resident  of  Massachusetts,  evidence 
was  insufficient  to  show  change  of  residence  to  Illinois  was  in  good 
faith;  Hammerstein  v.  Lyne,  200  Fed.  171,  holding  defendant  disposing 
of  all  property  in  Missouri  and  spending  time  abroad  with  no  inten- 
tion of  returning  to  Missouri,  was  not  citizen  of  Missouri,  and  Federal 
court  in  Missouri  had  no  jurisdiction  of  action  brought  against  her  by 
citizen  of  New  York;  Butterfield  v.  Miller,  195  Fed.  204,  115  C.  C.  A. 
152,  under^  attachment  statute  of  Tennessee  authorizing  attachment  on 
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affidavit  that  defendant  was  nonresident  of  State,  averment  in  affidavit 
that  defendant  was  citizen  of  another  State  is  sufficient;  Davis  y. 
Dixon,  184  Fed.  514,  holding  temporary  stay  at  hotel  in  Virginia  with 
intention  to  change  residence  to  that  State,  former  prior  to  commence- 
ment of  action,  did  not  affect  change  of  domicile  such  as  to  give  Federal 
court  jurisdiction ;  In  re  Garneau,  127  Fed.  679,  62  C.  C.  A.  403,  holding 
removal  from  one  district  to  another  for  express  purpose  of  filing  peti- 
tion in  bankruptcy  therein,  and  with  intention  of  leaving  district  as 
soon  as  he  obtained  discharge,  does  not  make  him  resident  so  as  to  con- 
fer jurisdiction  on  court;  Collins  v.  City  of  Ashland,'  112  Fed.  178, 
holding  where  defendant  had  home  in  Ohio,  but  removed  across  river 
into  Kentucky  so  as  to  be  nearer  work  in  winter,  intending  to  return 
in  spring,  but  did  not  in  fact  return  in  spring  after  action  commenced, 
but  gave  satisfactory  reasons  for  not  doing  so,  and  voted  in  Ohio,  there 
was  no  change  of  domicile;  In  re  Filer,  108  Fed.  211,  holding  where 
domicile  of  alleged  bankrupt  has  been  for  several  years  within  district 
where  petition  is  filed  and  family  continues  to  reside  there,  fact  that 
more  than  three  months  before  filing  of  petition  he  absconded  to  avoid 
arrest  does  not  defeat  jurisdiction ;  In  re  Williams,  99  Fed.  546,  uphold- 
ing bankruptcy  court's  jurisdiction  over  voluntary  petition  for  adjudica- 
tion in  bankruptcy  filed  by  debtor  who  had  his  domicile  within  dis- 
trict for  preceding  six  months,  though  during  greater  portion  of  time 
he  had  resided  abroad;  Chambers  v.  Prince,  75  Fed.  177,  the  question 
of  change  of  domicile  is  mostly  one  of  intention. 

Where  acts  show  change  of  domicile  to  give  Jurisdiction  alone,  change 
caanot  be  bona  fide. 

Approved  in  Southern  Realty  Inv.  Co.  v.  Walker,  211  U.  S.  607,  63 
If.  Ed.  348,  29  Sup.  Ct.  211,  corporation  organized  by  citizens  of  one 
State  in  another  State  simply  for  purpose  of  bringing  suits  on  causes 
of  action  against  citizens  of  former  State  in  Federal  courts  where  juris- 
diction would  not  otherwise  exist  is  sham,  and  should  be  dismissed; 
Kreider  v.  Cole,  149  Fed.  654,  79  C.  C.  A.  339,  where  owners  of  Penn- 
sylvania corporation  assigned  to  New  Jersey  citizen  bonds  and  stocks  of 
value  merely  so  that  he  would  sue  in  Federal  court  for  receiver,  court 
had  no  jurisdiction;  Wiemer  v.  Louisville  Water  Co.,  130  Fed.  245, 
fact  that  complainant  moved  to  another  State  for  purpose  of  suing  in 
Federal  court  is  immaterial  if  removal  was  with  intention  of  remaining 
permanently;  Stevens  v.  Larwill,  110  Mo.  App.  156,  84  S.  W.  117,  one 
whose  domicile  undetermined  owing  to  change  of  occupation,  who  lived 
apart  from  family  and  came  here  to  take  out  letters  of  administration 
and  declared  intention  of  becoming  resident,  is  resident;  Lehigh  Min. 
etc.  Co.  V.  Kelly,  160  U.  S.  340,  341,  40  L.  Ed.  449,  16  Sup.  Ct.  312, 
313,  following  rule;  Anderson  v.  Watt,  138  U.  S.  708,  34  L.  Ed.  1083, 
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11  Snp.  Ct.  453,  holding  Circait  Court  could  not  maintain  cognizance  of 
suit;  Kingman  v.  Holthau^;  59  Fed.  316,  dismissing  suit  where  party 
feigned  citizenship;  Wonderly  v.  Lafayette  County,  150  Mo.  648,  73 
Aid.  St.  Bep.  481,  45  L.  R.  A.  390,  51  S.  W.  748,  holding  assignment  of 
bonds  to  give  Federal  jurisdiction  was  a  fraud  "upon  the  court. 

Jurisdiction  over  absent  citizens.    Note,  53  Am.  St.  Bep.  189. 

Miscellaneous.  Cited  in  Alaska  Commercial  Co.  v.  Melse,  207  U.  S. 
583,  52  L.  Ed.  351,  28  Sup.  Ct.  260,  generally ;  Virginia  v.  Felts,  133  Fed. 
90,  to  point  that  issue  or  objection  to  jurisdiction  is  triable  to  court; 
Aandall  v.  New  England  Order  of  Protection,  118  Fed.  784,  holding  where 
petition  for  removal  filed  February  13th  alleged  that  defendant  was 
required  to  appear  within  forty-two  days  from.  December  3d,  but  that 
time  to  plead  was  regulated  by  court  rule,  and  that  defendant's  time 
did  not  expire  until  February  14th,  motion  to  remand  on  ground  that 
time  to  plead  had  under  rules  expired,  but  failing  to  set  up  State  rules, 
will  be  denied. 

129  n.  8.  329-346,  32  lu  Ed.  677,  9  Sup.  Ct  309,  WHITE  ▼.  COTZHAXTSEN. 

minds  Voluntary  Asstgnmeni  Act,  being  remedial,  must  be  liberally 
coofltmed. 

Approved  in  Strasburger  v.  Dodge,  12  App.  D.  C.  48,  49,  where  statute 
of  State  is  adopted  and  enacted  by  Congress  for  this  District,  inter* 
pretations  given  by  courts  of  that  State  before  its  adoption  here  will 
be  followed  by  courts  of  this  District ;  People  v.  Mercantile  Credit  Guar- 
antee Co.,  166  N.  Y.  421,  60  N.  E.  26,  holding  written  transfers  by  which 
debtors  convey  substantially  all  their  property  to  pay  or  secure  debts, 
property  being  at  once  delivered,  and  debtors  thereupon  at  once  cease 
to  do  business,  constitute  assignment  for  creditors  within  policy  insur- 
ing against  insolvency  of  debtors  making  general  assignment;  Berger  v. 
Varrelmann,  127  N.  Y.  287,  12  L.  R.  A.  812,  27  N.  E.  1066,  Spelman  v. 
Freedman,  130  N.  Y.  428,  29  N.  E.  767,  and  Cribb  v.  Hibbard,  77  Wis. 
205,  46  N.  W.  169,  all  following  rule ;  Bamberger  v.  Schoolfield,  160  U.  S. 
159,  40  If.  Ed.  378,  16  Sup.  Ct.  227,  following  State  construction  of 
statute;  First  Nat.  Bank  v.  Glass,  79  Fed.  708,  26  C.  C.  A.  151,  following 
State  decisions  as  to  homestead  exemptions;  Union  Pac.  Ry.  Co.  v. 
Reed,  80  Fed.  239,  25  C.  C.  A.  389,  following  State  construction  of 
registration  statute;  Mack  v.  Prince,  40  W.  Va.  328,  21  S.  E.  1014, 
holding  void  judgment  by  confession  of  insolvent  debtor;  dissenting 
opinion  in  Ottenberg  v.  Comer,  76  Fed.  269,  84  L.  R.  A.  624,  22  C.  C.  A. 
163,  majority  holding  chattel  mortgage  not  invalidated  by  assignment 
for  benefit  of  creditors. 
2IV--39 
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InBOlyent  cannot  defeat  statate  by  omitting  to  make  formal  assignment 
and  transferring  to  certain  creditors. 

Approved  in  United  States  Rubber  Co.  v.  American  Oak  Leather  Co., 
181  U.  S.  451,  452,  45  L.  Ed.  947,  21  Sup.  Ct.  677,  holding  preferences 
by  confessed  judgments  and  assignments  which  are  constructively,  but 
not  actually  fraudulent  against  other  creditors,  though  set  aside  in  suit 
by  other  creditors,  do  not  preclude  those  taking  invalid  preferences  from 
sharing  with  unsecured  creditors  pro  rata;  In  re  Salmon,  143  Fed.  399, 
where  private  bank  on  its  insolvency  was  taken  in  charge  by  Secretary 
of  State's  agent  under  Missouri  statute,  and  owners  conveyed  to  agent 
all  un exempt  property  to  sell  and  apply  to  debts,  transaction  was  act 
of  bankruptcy ;  Dadeville  Oil  Mill  v.  Hicks,  184  Ala.  374,  63  South.  972, 
execution  of  three  mortgages  at  intervals  of  over  year  cannot  be  con- 
strued as  one,  so  as  to  have  effect  of  general  assignment  giving  pref- 
erence under  provision  of  Code  of  1907;  Cissell  v.  Johnston,  4  App. 
D.  C.  342,  346,  provision  in  assignment  for  benefit  of  creditors  limiting 
benefit  of  trust  to  such  creditors  only  as  shall  release  their  demands 
if  not  paid  in  full  is  preference  within  meaning  of  act  of  Congress  of 
1893,  and  is  void;  Harbaugh  v.  Costello,  184  HI.  117,  76  Am.  St.  Rep. 
150,  56  N.  E.  365,  holding  provision  of  national  Bankruptcy  Act  that 
filing  of  petitions  shall  be  postponed  for  stated  time  does  not  prevent 
act  from  becoming  operative  from  date  of  passage,  so  as  to  supersede 
State  insolvency  law  from  that  date;  Daugherty  v.  Bogy,  3  Ind.  Ter. 
219,  53  S.  W.  549,  holding  contract  of  codefendant  to  advance  rent  and 
defendant  to  mortgage  land  were  one  transaction,  and  operated  to  de- 
fraud plaintiff  one  of  defendant's  creditors ;  Stuart  v.  Bloeh,  39  Okl.  560, 
135  Pac.  1149,  fact  that  instrument  conveying  property  to  trustee  for 
benefit  of  creditors  contains  defeasance  clause  is  not  conclusive  evidence 
that  it  is  mortgage  rather  than  assignment  for  benefit  of  creditors; 
Hardt  v.  Heidweyer,  152  U.  S.  556,  558,  88  L.  Ed.  551,  552,  14  Sup.  Ct. 
673,  holding  debtor  in  Illinois  cannot  transfer  to  creditors  property 
largely  in  excess  of  their  claims;  Comer  v.  Tabler,  44  Fed.  469,  holding 
assignment  containing  preferences  was  voidable ;  Clapp  v.  Clark,  49  Fed. 
124,  upholding  judgment  suffered  by  testator;  Wyman  v.  Mathews,  53 
Fed.  681,  holding  mortgage  was  in  effect  an  assignment  and  void;  Beall 
V.  Cowan,  75  Fed.  143,  21  C.  C.  A.  267,  upholding  mortgage  made  to 
j^ecure  preferences;  In  re  Curtis,  91  Fed.  740,  holding  assignment  under 
State  law,  after  passage  of  national  Bankrupt  Act,  is  void;  Rochester 
V.  Armour,  92  Ala.  439,  8  South.  783,  holding  debtor  could  not  create  a 
preference  by  confession  of  a  judgment;  Richmond  v.  Mississippi  Mills, 
52  Ark.  41,  42,  4  L.  R.  A.  418,  419,  11  S.  W.  962,  holding  that  a  mort- 
gage may  constitute  an  assignment;  Straw  v.  Jenks,  6  Dak.  426,  43 
N.  W.  945,  holding  assignee  of  depositor  could  maintain  action  in  his 
own  name;  Ide  v.  Sayer,  129  111.  235,  21  N.  E.  812,  holding  remedy 
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mast  be  sought  by  creditor  sought  to  be  defrauded;  Butler  v.  Diddy,  83 
Iowa,  540,  49  N.  W.  997,  and  Groetzinger  v.  Wyman,  105  Iowa,  584,  75 
N.  W.  515,  holding  that  mortgage  was  not  rendered  a  part  of  the  assign- 
ment; Larrabee  v.  Franklin  Bank,  114  Mo.  604,  85  Am.  St.  Bep.  781, 
21  S.  W.  750,  holding  void,  a  voluntary  assignment;  Marshall  v.  Liv- 
ingston Nat.  Bank,  11  Mont.  360,  363,  28  Pac.  313,  314,  holding  convey- 
ance in  the  nature  of  a  chattel  mortgage  void;  Berger  v.  Yarrelmann, 
127  N.  Y.  291,  292,  12  L.  R.  A.  813,  27  N.  E.  1068,  holding  judgment 
confessed  was  within  the  prohibition  of  the  statute;  Putney  v.  Fries- 
leben,  32  S.  C.  496,  11  S.  E.  339,  holding  confession  of  judgment  and 
of  right  to  execution  were  ill^;al;  Byrd  v.  Perry,  7  Tex.  Civ.  App.  388, 
26  S.  W.  751,  holding  that  instrument  was  a  mortgage  and  not  an 
assignment;  City  Nat.  Bank  v.  Merchants'  Nat.  Bank,  7  Tex.  Civ.  App. 
591,  27  S.  W.  851,  holding  that  separate  deeds  constituted  a  general 
assignment;  Caliban  v.  Powers,  133  Mo.  499,  34  S.  W.  852,  and  Mack 
V.  Prince,  40  W.  Va.  329,  3S0,  21  S.  E.  1014,  holding  void,  judgment  by 
confession  of  insolvent  debtor;  White  v.  Ross,  147  111.  431,  35  N.  E.  542, 
arguendo. 

Distinguished  in  Jackson  v.  Citizens'  Bank  etc.  Co.,  53  Fla.  301, 
44  South.  528,  where  creditor  bought  substantially  all  of  insolvent 
debtor's  property,  paying  adequate  price  for  property,  debtor  reserving 
no  benefit  to  himself,  and  no  element  of  trust  appearing,  transaction 
was  sale  and  not  assignment  for  benefit  of  creditors;  Capital  Lumber 
Co.  V.  Saunders,  26  Idaho,  415,  143  Pac.  1180,  where  insolvent  debtor 
executed  warranty  deeds  to  corporation  to  secure  past  indebtedness, 
and  attaching  creditors,  in  action  by  corporation  to  foreclose,  asked  to 
have  deeds  set  aside  as  fraudulent,  deeds  were  held  valid  and  in  effect 
mortgages;  Jaffray  v.  Wolf,  1  Okl.  325,  33  Pac.  949,  upholding  mort- 
gage of  goods  by  debtor  to  certain  creditors;  Union  Nat.  Bank  of 
Chicago  V.  Bank  of  Kansas  City,  136  U.  S.  235,  34  L.  Ed.  345,  10  Sup. 
Ct.  1017,  following  decisions  of  State  where  insolvency  law  was  enacted ; 
May  V.  Tenney,  148  U.  S.  64,  37  L.  Ed.  370,  13  Sup.  Ct.  493,  holding 
instrument  was  a  chattel  mortgage  and  not  a  general  assignment ;  Fech- 
heimer  v.  Baum,  43  Fed.  724,  726,' holding  that  first  mortgage  did  not 
constitute  a  part  of  the  general  assignment;  Moore  v.  Meyer,  47  Fed. 
105,  106,  holding  transfer  was  not  an  assignment  within  the  act; 
Worthen  v.  Griffith,  59  Ark.  571,  43  Am.  St.  Bep.  54,  28  S.  W.  289,  hold- 
ing intention  to  bring  an  unauthorized  suit  will  not  invalidate  an  assign- 
ment; Walker  v.  Ross,  150  111.  58,  36  N.  E.  988,  holding  insolvent  debtor 
could  prefer  creditor  by  sale  or  mortgage ;  In  re  Assignment  of  Zwang, 
39  Mo.  App.  372,  upholding  deed  of  trust;  Trier  v.  Herman,  115  N.  Y. 
165,  21  N.  E.  1034,  upholding  judgment  procured  in  a  way  so  as  to 
avoid  the  inhibition  as  to  the  confession  of  judgment ;  Manning  v.  Beck, 
129  N.  T.  14,  14  L.  R.  A.  202,  29  N.  E.  94,  holding  creditor  could  pro- 
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cure  a  preferential  payment  of  his  debt ;  Tompkins  v.  Hunter,  149  N.  Y. 
126,  127,  43  N.  E.  535,  upholding  sale  of  entire  assets  to  one  creditor. 
Disapproved  in  Pollock  v.  Sykee,  74  Miss.  712,  21  South.  781,  uphold- 
ing deed  of  trust;  Farwell  v.  Nilsson,  133  111.  53,  24  N.  E.  77,  Cutter 
y.  Pollock,  4  N.  D.  212,  214,  50  Am.  St.  Rep.  648,  26  L.  R.  A.  880,  59 
N.  W.  1064,  and  Sandwich  Mfg.  Co.  v.  Max,  5  S.  D.  137, 140,  24  L.  R.  A. 
529,  680,  58  N.  W.  18,  19,  all  upholding  right  of  creditor  to  make  refer- 
ences to  creditors. 

Preference  by  mortgage  or  sale  as  assignment  for  creditors.  Note, 
87  L.  R.  A.  841,  844. 

Effect  of  insolvency  statutes  on  mortgage  or  sale  preferring  cred- 
itors.   Note,  87  L.  R.  A.  468,  481. 

Cfreditors'  attempt  to  secure  Ulegal  preference  does  not  deprive  them 
of  statutory  rlj^ta. 

Approved  in  In  re  EUetson  Co.,  193  Fed.  87,  fact  that  bank  unsuc- 
cessfully asserted  preference  based  on  deeds  of  trust,  afterward  declared 
void,  did  not,  in  absence  of  bad  faith,  preclude  it  from  proving  debts  as 
unsecured  claims  against  bankrupt's  assets ;  dissenting  opinion  in  United 
States  Rubber  Co.  v.  American  etc.  Leather  Co.,  96  Fed.  907,  37  C.  C.  A. 
599,  majority  holding  creditors  participating  in  fraud  were  precluded 
from  sharing  with  other  creditors. 

Distinguished  in  In  re  Wenatchee  Heights  Orchard  Co.,  209  Fed.  88, 
where  claimants  fraudulently  transferred  property  of  bankrupt  cor- 
poration to  another  corporation,  making  it  appear  by  false  recitab  in 
minutes  of  stockholders'  meeting  that  transfer  was  in  payment  of  notes, 
their  claims  were  postponed  to  those  of  other  creditors. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  action  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  482. 

129  n.  S.  846-366,  32  L.  Bd.  706^  9  Sup.  Ct  899,  FINKBRTON  ▼.  LEDOUZ. 

Surveyor-general's  report  is  no  evidence  of  title  or  boundaries  until 
confirmed  by  Congress. 

Approved  in  United  States  v.  Cameron,  3  Ariz.  102,  21  Pac.  177, 
holding  report  of  surveyor-general  upon  Mexican  grant  is  not  compe- 
tent evidence  for  any  purpose;  Stoneroad  v.  Beck,  16  N.  M.  772,  120 
Pac.  905,  priority  of  approval  by  surveyor-general  of  claim  to  land  under 
Mexican  grant  did  not  give  claimant  advantage  over  another  claimant 
subsequently  applying  for  approval  of  claim  to  same  land;  Lockhart 
V.  Leeds,  10  N.  M.  600,  63  Pac.  53,  holding,  under  Comp.  Laws,  §  4010, 
suit  to  quiet  title  cannot  be  maintained  by  owner  of  interest  in  uncon- 
firmed grant;  Astiazaran  v.  Santa  Rita  Min.  Co.,  148  U.  S.  83,  37  L.  Ed. 
877t  13  Sup.  Ct.  468,  following  rule;  Potter  v.  Randolph,  126  Cal.  461, 
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68  Pae.  906,  refusing  to  dismiss  case  because  of  a  contest  pending  before 
the  Land  Department;  Chavez  v.  Chavez  De  Sanchez,  7  N.  M.  78,  32 
Pac.  143,  holding  reservation  was  not  intended  to  take  effect  until  the 
coming  in  of  surveyor-generars  report ;.  Loekhart  v.  Wills,  9  N.  M.  349, 
'54  Pac.  338,  holding  construction  of  law  by  Land  Department  is  not 
binding  on  courts. 

Judge  may  eiplain  effect  of  evidence  to  Jury,  and  may  set  aside  ver- 
dict against  plain  evidence. 

Approved  in  Texas  &  Pac.  Ry.  Co.  v.  Rhodes,  71  Fed.  148, 18  0.  0.  A. 
9,  holding  it  error  to  refuse  the  chaige. 

Wliere  grant  does  not  definitely  locate,  delivery  of  possession  wltbln 
district  does  so. 

Approved  in  Foss  v.  Hinkell,  91  Cal.  199,  27  Pac.  646,  holding  decree 
describing  natural  boundaries  was  a  final  determination. 

129  n.  8.  85&-36e»  32  L.  Ed.  712,  9  8np.  Ot.  340,  WAI.WOBTH  V.  HABBI8. 

Chattel  mortgagee  In  Louisiana  of  crop  In  Arkansas  receives  such  crop 
in  former  State  subject  to  Its  laws. 

Approved  in  The  Robert  Dollar,  115  Fed.  222,  holding  1  Hill's  Wash. 
Code,  §  1678,  making  every  master,  consignee  or  person  having  charge  of 
construction  or  equipment  of  any  vessel  an  agent  of  owner  for  purpose 
of  contracting  debts  on  credit  of  vessel,  applies  to  foreign  vessels  obtain- 
ing supplies  in  ports  of  the  State. 

State  courts  will  enforce  lex  domicilii  of  another  State  eaccept  where 
lez  lod  of  foxmer  conflicts. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Stum,  174  U.  S.  718,  48  L.  Ed. 
1147,  19  Sup.  Ct.  SOO,  arguendo. 

Conflict  of  laws  as  to  sales  of  personalty.    Note,  64  L.  R.  A.  829. 

State  may  regulate  transfers  of  property  within  its  limits,  and  one 
sending  property  thereto  submits  to  laws. 

Approved  in  Eidman  v.  Martinez,  184  U.  S.  582,  46  L.  Ed.  701,  22  Sup. 
Ct.  577,  holding  American  securities  passing  partly  under  will  executed 
abroad  by  nonresident  alien,  and  partly  under  interstate  laws  of  Spain, 
not  subject  to  inheritance  tax  imposed  by  War  Revenue  Act  of  1898, 
§29;  American  Trust  Co.  v.  W.  &  A.  Fletcher  Co.,  173  Fed.  478,  97 
C.  C.  A.  477,  and  Berwind- White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co., 
166  Fed.  786,  787,  mechanics'  liens  given  by  New  Jersey  statute  on  ves- 
sels constructed  in  that  State  may  be  enforced  by  equity  court  in  an- 
other jurisdiction,  which  has  taken  possession  of  property  in  insolvency 
proceedings;  The  Energia,  124  Fed.  846,  holding  admiralty  will  enforce 
against  foreign  vessel  Ball.  Wash.  Code,  §§  5953,  5954^  giving  lien  on  all 
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vessels  for  nonperformance  of  charter  to  carry  cargoes  to  or  from  ports 
of  State ;  The  Iris,  100  Fed.  1006,  41  C.  C.  A.  679,  holding  where  vessel 
is  sold  and,  after  part  payment  of  purchase  price,  is  delivered  to  par- 
chaser  under  agreement  by  which  he  is  authorized  to  make  alterations 
and  repairs  at  his  own  expense,  purchaser  is  equitable  owner  and  may 
charge  vessel  with  liens  under  Pub.  Stats.  Mass.,  e.  192,  §  14,  giving  lien 
to  one  furnishing  labor  or  materials  for  repair  of  vessel  under  contract 
with  owner;  State  v.  Fidelity  &  Deposit  Co.,  35  Tex.  Civ.  220,  80  S.  W. 
547,  municipal  securities  deposited  with  State  treasurer  by  foreign  surety 
company  in  accordance  with  law  making  such  deposit  requisite  to  do 
business  in  State  are  taxable  by  State;  Wall  v.  Norfolk  etc.  R.  R.  Co., 
52  W.  Va.  494,  94  Am.  St.  Rep.  956,  44  S.  E.  298,  holding  where  cars  of 
one  road  are,  under  agreement,  r^eived  at  connecting  points  by  other 
and  hauled  over  its  line  to  destination  and  there  reloaded  with  other 
freight  by  receiving  company  and  returned  to  road  of  owner  of  cars, 
such  cars  cannot  be  attached  against  owner  so  as  to  defeat  rights  of  com- 
pany entitled  to  use  of  cars;  Pullman's  Palace^Car  Co.  v.  Pennsylvania, 
141  U.  S.  22,  35  L.  Ed.  616,  11  Sup.  Ct.  878,  holding  invalid  State  tax 
on  capital  stock  of  railroad;  Brown  v.  Smart,  145  U.  S.  457,  36  L.  Ed. 
775,  12  Sup.  Ct.  959,  upholding  State  statute  invalidating  conveyances 
made  within  four  months  of  insolvency;  Code  v.  Cunningham,  133  U.  S. 
134,  33  L.  Ed.  549, 10  Sup.  Ct.  278,  arguendo. 

129  XT.  8.  366-372,  82  L.  Ed.  697,  9  Sop.  Ot.  314,  HARRIS  ▼.  RABBEB. 

Certiorari,  when  object  is  to  bring  up  proceedlxigB  aftar  Judgment,  la  in 
nature  of  writ  of  ezror. 

Approved  in  Degge  v.  Hitchcock,  35  App.  D.  C.  226,  and  Degge  v. 
Hitchcock,  229  U.  S.  170,  57  L.  Ed.  1137,  33  Sup.  Ct.  639,  decision  of 
postmaster-general  that  fraud  order  shall  issue  is  not  exercise  of  judi- 
cial function,  and  cannot  be  reviewed  by  certiorari;  United  States  v. 
Taylor,  157  Fed.  720,  where  Federal  court  had  jurisdiction  of  subject 
matter,  and  judgment  recites  service  of  process  on  defendant,  judgment 
cannot  be  set  aside  on  motion  made  after  term ;  Burget  v.  Robinson,  123 
Fed.  266,  59  C.  C.  A.  260,  holding  where  application  to  Supreme  Court 
for  certiorari  to  Circuit  Court  of  Appeals,  presenting  identical  issues 
which  were  determined  by  that  court,  has  been  summarily  denied.  Cir- 
cuit Court  of  Appeals  cannot  grant  rehearing;  United  States  v.  Latimer, 
44  App.  D.  C.  84,  Supreme  Court  of  District  of  Columbia  has  power  to 
issue  writ  of  certiorari  to  juvenile  court  when  it  is  proceeding  or  about 
to  proceed  without  jurisdiction ;  Billings  v.  Field,  36  App.  D.  C.  23,  re- 
versing judgment  directing  issuance  of  writ  of  certiorari  to  commissioner 
of  patents  on  petition  of  applicant  for  patent  who  is  in  interference  with 
another  applicant,  in  whose  favor  examiner  of  interferences  has  made 
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award  of  priority;  Bond  v.  Carter  Hardware  Co.,  15  App.  D.  C.  75, 
afSrming  order  of  Supreme  Court  quashing  writ  of  certiorari  to  justice 
of  peace  issued  upon  allegation  that  he  was  without  jurisdiction;  Brad- 
shaw  V.  EarnshaWy  11  App.  D.  C.  500,  writ  of  certiorari  to  justice  of 
peace  is  properly  quashed  where  alleged  irregularity  consists  of  impanel- 
ing juiy  before  formal  joinder  of  issue,  hearing  of  evidence,  and  render- 
ing judgment  where  plaintiff  refused  to  participate  in  trial;  Hendley  ▼. 
Clark,  8  App.*D.  C.  183,  writ  of  certiorari  served  upon  justice  of  peace 
after  judgment  rendered  by  him,  is  ineffectual  to  remove  cause  to  court, 
issuing  writ,  and  cannot  be  made  to  serve  purpose  of  writ  of  error  or 
appeal;  District  of  Columbia  v.  Burgdorf,  6  App.  D.  C.  471,  afi&rming 
judgment  entered  on  return  of  writ  of  certiorari  quashing  and  vacating 
certain  proceedings  taken  for  purpose  of  assessing  water-main  tax; 
Baker  v.  Newton,  22  Okl.  663,  98  Pac.  933,  certiorari  will  not  lie  from 
Supreme  Court  to  County  Court,  where  there  is  adequate  remedy  by 
appeal;  Staffords  v.  King,  90  Fed.  141,  32  C.  C.  A.  536,  where  case  was 
removed  by  writ  of  certiorari,  injunction  remained  in  force;  Gilbert  v. 
Board  of  Police  &  Fire  Commrs.,  11  Utah,  393,  40  Pac.  267,  under  writ 
of  review  appellate  court  could  review  the  evidence. 

Questions  reviewable  upon  certiorari.    Note,  40  Am.  St.  Rep.  29,  31. 

Althoui^  granting  certiorari  is  discretionary,  yet,  after  granted,  ques- 
tions  must  be  decided  by  fixed  rules. 

Approved  in  American  Const.  Co.  v.  Jacksonville  Ry.  Co.,  148  XJ.  S. 
387,  37  L.  Ed.  492,  13  Sup.  Ct.  765,  f oflowing  rules ;  State  v.  Ouinotte, 
156  Mo.  528,  57  S.  W.  286,  holding,  though  Rev.  Stats.  1889,  §  278, 
authorizes  appeal  to  Circuit  Court  from  order  of  probate  court  revok- 
ing letters  of  administration,  certiorari  to  Supreme  Court  also  lies  to 
review  such  order. 

AUegation  that  judgment  depriyes  complainant  of  leased  land,  improved 
to  extent  of  fifteen  thousand  dollars,  glvee  Supreme  Court  jurisdiction. 

Approved  in  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc.  R.  R.  Co., 
199  U.  S.  248,  50  L.  Ed.  177,  26  Sup.  Ct.  25,  upholding  jurisdiction  in 
ejectment ;  Battle  v.  Atkinson,  191  U.  S.  559,  48  L.  Ed.  302,  24  Sup.  Ct. 
845  (affirming  115  Fed.  389),  holding,  under  Arkansas  action  for  unlaw- 
ful detainer,  amount  in  controversy  depends  on  rental  value  for  the 
limited  time ;  Willis  v.  Eastern  Trust  etc.  Co.,  167  U.  S.  80,  42  L.  Ed.  84, 
17  Sup.  Ct.  740,  dismissing  case  where  record  did  not  show  that  value 
of  right  of  possession  reaches  jurisdictional  amount. 

Under  Landlord  and  Tenant  Act  of  District  of  Columbia,  coni|H*lnt 
may  be  verified  in  New  York. 

Approved  in  Howard  v.  Citizens*  Bank  etc.  Co.,  12  App.  D.  C.  234, 
holding  affidavit  in  support  of  attachment  may  properly  be  made  before 
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notary  public  in  another  jurisdiction;  Hutchins  v.  Maneely,  11  App. 
D.  C.  91,  affidavit  under  Seventy-third  Rule  of  Supreme  Court  of  this 
District  may  be  made  before  notary  public  of  State  of  Pennsylvania, 
and  is  sufficiently  authenticated  by  his  si^ature  and  seal ;  Genest  v.  Las 
Vegas  Masonic  Bldg.  Assn.,  11  N.  M.  267,  67  Pac.  747,  upholding  suffi- 
ciency of  verification  to  lien  claim  before  clerk  of  Colorado  court  of 
record;  Duggan  v.  Washougal  Land  Co.,  10  Wash.  85,  38  Pac.  856,  hold- 
ing verification  of  lien  claim  before  a  foreign  notary  is  sufficient. 

UUef  that  act^  allegation  tliat  complainant  is  "entitled  to  poasessioxi 
of  inremlses^  is  snillcient. 

Approved  in  Loring  v.  Bartlett,  4  App.  D.  C.  11,  after  foreclosure  of 
deed  of  trust  reserving  to  grantor  right  to  possession  of  premiums  and 
receipt  of  re;nis  and  profits  until  default  made,  purchaser  may  maintain 
landlord  and  tenant  proceeding  against  grantor  to  obtain  possession  of 
premises. 

Allegation  that  complainant  is  oititled  to  possession  held  by  def  endant, 
without  right  M  tenant  by  solferance,  is  sofllcieBt. 

Distinguished  in  Willis  v.  Eastern  Trust  etc.  Co.,  169  U.  S.  300,  301, 
756,  42  L.  Ed.  752, 18  Sup.  Ct.  350,  holding  summary  process  to  recover 
land,  under  Landlord  and  Tenant  Act,  could  not  b^  maintained  by 
mortgagee. 

129  U.  a  872^81,  82  I*.  Ed.  725,  BANE  OF  FT.  MADISON  ▼.  ALBEN. 

Third  parties  cannot  object  to  bona  fide  stock  payment  in  property 
authorized  by  chaarter. 

Approved  in  Continental  Adjustment  Co.  v.  Cook,  152  Fed.  653,  where 
complainant's  assignors  organized  corporation  to  exploit  supposed  in- 
vention, and  transferred  worthless  stock  to  defendants  who  had  con- 
tracted to  manufacture  invention,  and  assignors  obtained  judgment 
against  corporation,  contribution  could  not  be  enforced  against  defend- 
ants as  stockholders ;  Taylor  v.  Cummings,  127  Fed.  109,  62  C.  C.  A.  108, 
holding  where  members  of  firm  organized  corporation  to  continue  firm's 
business  and  adopted  bookkeeper's  valuation  of  assets,  fact  that  by  rea- 
son of  errors  in  bookkeeper's  statements  there  was  material  overvalua- 
tion, did  not  render  stockholders,  receiving  stock  for  their  interest  in 
firm  as  fully  paid,  liable  to  creditors  for  difference;  Cunningham  ▼• 
HoUey,  Mason,  Marks  &  Co.,  121  Fed.  721,  58  C.  C.  A.  140,  holding  where 
fully  paid-up  stock  issued  to  incorporators  in  payment  for  property 
transferred,  one  of  incorporators  who  participated  in  agreement  and  who 
afterward  became  creditor  cannot  assert  its  invalidity  for  purpose  of 
holding  other  stockholders  for  unpaid  subscriptions;  Lea  v.  Iron  Belt 
Mercantile  Co.,  147  Ala.  427, 119  Am.  St.  Rep.  93,  8  L.  B.  A.  (N.  S.)  279» 
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42  South.  417,  where  members  of  corporation  paid  for  stock  by  convey- 
ing land  to  it  at  overvalnation,  creditor  knowing  facts  could  not  compel 
stockholder  on  insolvency  of  corporation  to  pay  difference  between  value 
of  land  and  par  value  of  stock;  Presbrey  v.  Thomas,  1  App.  D.  C.  178, 
one  partner  cannot  make  or  indorse  n^otiable  paper  in  firm  name,  for 
accommodation  of  third  parties,  and  holder  of  such  paper  with  notice  of 
nature  of  indorsement  cannot  recover  against  firm  without  showing  rati- 
fication ;  Iowa  Drug  Co.  v.  Souers,  139  Jowa,  81,  19  L.  £•  A.  (N.  S.)  116, 
117  N.  W.  304,  in  absence  of  fraud,  transfer  of  stock  to  promoter  and 
officer  of  corporation  in  payment  for  his  retail  drug  business  cannot 
be  avoided,  though  transaction  was  disadvantageous  to  corporation; 
State  Trust  Co.  v.  Turner,  111  Iowa,  672,  82  N.  W.  1032,  holding  where 
payee  takes  corporation's  note  with  knowledge  that  its  stock  was  ex- 
changed for  property  at  excessive  valuation,  his  assignee  after  maturity 
who  has  secured  judgment  on  note  against  corporation  cannot  recover  of 
stockholder  because  he  has  not  paid  full  value  for  stock;  John  R.  Proc- 
tor Land  Co.  v.  Cooke,  103  Ky.  104,  44  S.  W.  393,  holding  stockholder  in 
insolvent  corporation  who  has  paid  his  stock  subscription  in  full  by 
transfer  of  tract  of  land  in  good  faith,  at  agreed  value  for  use  of  com- 
pany's business,  not  liable  to  creditor  of  corporation  who  had  knowledge 
and  consented  to  transaction,  on  ground  that  land  proved  to  be  of  less 
value  than  agreed  upon ;  Berry  v.  Rood,  168  Mo.  334,  67  S.  W.  649,  hold- 
ing creditor  who  knows  that  corporation  has  accepted  property  of  less 
value  than  face  of  stock  in  full  payment  of  its  stock  and  so  knowing 
loans  money  to  corporation  cannot  call  on  stockholder  to  contribute 
toward  pa3anent  of  debt ;  Richardson  v.  Treasure  Hill  Min.  Co.,  23  Utah, 
386,  65  Pac.  79,  holding  where  mining  property  was  transferred  in  pay- 
ment of  stock  and  ten  thousand  dollars  worth  of  ore  extracted,  and  stock- 
holders paid  fifty  thousand  dollars  in  voluntary  assessments,  subscrip- 
tions cannot  be  said  to  remain  unpaid;  Proctor  Land  Co.  v.  Cooke,  103 
Ky.  96,  44  S.  W.  393,  Woolf ork  v.  January,  131  Mo.  635,  '33  S.  W.  436, 
Van  Qeve  v.  Berkey,  143  Mo.  120,  42  L.  B.  A.  698,  44  S.  W.  745,  Turner 
V.  Bailey,  12  Wash.  643,  42  Pac.  118,  and  Whitehill  v.  Jacobs,  75  Wis. 
481,  44  N.  W.  631,  all  following  rule;  Stutz  v.  Handley,  41  Fed.  549, 
holding  parties  liable  for  amount  of  unpaid  stock;  Rickerson  Roller  Mill 
Co.  v:  Farrell  Foundry  etc.  Co.,  75  Fed.  559,  23  C.  C.  A.  302,  one  becom- 
ing creditor  of  a  corporation,  with  knowledge  of  agreement  to  receive 
less  than  par  value  for  stock,  cannot  require  stockholder  to  pay  in  sale; 
Elyton  Land  Co.  v.  Birmingham  Warehouse  etc.  Co.,  92  Ala.  426,  26 
Am.  St  Bep.  82, 12  L.  B.  A.  814,  9  South.  136,  holding  payment  of  stock 
by  grossly  overvalued  property  is  a  fraud  upon  creditors;  Higgins  v. 
Lansingh,  154  111.  333,  40  N.  E.  369,  holding  equitable  assignment  of 
stock  may  be  made  by  means  of  scrip;  Feld  v.  Roanoke  Inv.  Co.,  123  Mo. 
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619,  27  S.  W.  639,  holding  laches  barred  right  to  set  aside  sale ;  dissent- 
ing opinion  in  Gilkie  &  Anson  Co.  v.  Dawson  Town  &  Gas  Co.,  46  Neb. 
359,  64  N.  W.  1099,  majority  enforcing  subscription  where  property  ex- 
changed for  stock  was  overvalued. 

Distinguished  in  S.  M.  Jones  Co.  v.  Home  Oil  etc.  Co.,  124  La.  152,  49 
South.  1011,  stockholder  creditor  who  has  acted  in  good  faith  toward 
corporation  in  which  he  holds  stock  has  right  to  payment  of  claim  con- 
currently with  other  creditors. 

What  is  a  withdrawing  of  the  assets  of  corporations.  Note,  67 
Aid.  St.  Rep.  84. 

Liability  to  creditors  of  corporation  of  person  purchasing  stock  for 
property  or  services  worth  less  than  par  value  of  stock.  Note, 
AnxL  Gas.  1915A,  1271. 

How  far  payment  for  stock  by  property  protects  shareholder  against 
creditors.    Note,  42  L.  R.  A.  619. 

Actual  ftaud  la  necessary  to  bind  stockholdexB  who  liave  folly  paid 
for  stock  in  property. 

Approved  in  Northwestern  etc.  Ins.  Co.  v.  Cotton  Exchange  Real 
Estate  Co.,  70  Fed.  158,  169,  following  rule;  Northwestern  etc.  Ins.  Co. 
V.  Cotton  Exchange  Real  Estate  Co.,  46  Fed.  24,  holding  that  bill  suffi- 
ciently charged  fraud. 

Accommodation  paper — ^Rights  and  liabilities  of  makers  and  in- 
dorsers.    Note,  81  Am.  St.  R^.  765. 

Miscellaneous.  Cited  in  Union  Nat.  Bank  v.  Neill,  149  Fed.  714,  10 
L.  R.  A.  (N.  S.)  426,  79  C.  C.  A.  417,  partner  has  no  implied  power  to 
make  contracts  of  suretyship;  In  re  Mclntire,  132  Fed.  298,  to  point  that 
partner  cannot  bind  firm  by  notes  g^ven  in  firm  name  in  renewal  of  indi- 
vidual notes. 

129  U.  a  381-886,  82  I..  Ed.  710,  9  Sup.  CTt  318,  UNITED  STATES  T. 
COBWIN. 

Embodiment  of  Incompetent  and  IzreleTant  evidence  In  official  docu- 
ment does  not  change  its  cliaracter. 

Approved  in  United  States  v.  McCoy,  193  U.  S.  601,  602,  48  L.  Ed.  809, 
24  Sup.  Ct.  528,  abandonment  of  mail  contract  is  established  by  evidence 
of  official  finding  of  postmaster-general  that  he  was  failing  contractor, 
together  with  official  reports  of  local  postmaster  on  which  finding  based; 
Insurance  Co.  of  North  America  v.  Guardiola,  129  U.  S.  643,  82  L.  Ed. 
803,  9  Sup.  Ct.  426,  letters  of  shipping  agent  to  principal  are  incompe- 
tent evidence  as  against  third  persons ;  Inman  Bros.  v.  Dudley  etc.  Lum- 
ber Co.,  146  Fed.  455,  76  C.  C.  A.  659,  letter  from  agent  to  principal  re- 
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porting  interview  between  agent  and  third  party,  occurring  some  time 
before,  is  inadmissible. 

129  n.  S.  387-390,  32  I..  Ed.  728,  9  Sap.  Ot.  316,  BXTCKMAN  ▼.  COBT. 

Delay  of  poaaessor  to  sue  to  compel  conyeyance  of  legal  title  cannot 
affect  rigbta. 

Approved  in  Brainard  v.  Buck,  184  U.  S.  109,  46  L.  Ed.  455,  22  Sup. 
Ct.  462,  holding  delay  in  commencing  suit  to  establish  resulting  trust 
not  laches,  where  facts  first  learned  shortly  before  death  of  resulting 
trustee,  and  after  death  of  latter 's  wife,  who  was  complainant's  sister 
and  who  conveyed  premises  to  him  and  was  by  him  permitted  to  remain 
thereon  till  her  death,  and  complainant  had  no  reason  to  doubt  his  title 
till  ejectment  brought  against  him ;  Clinchfield  Coal  Corporation  v.  Stein- 
man,  217  Fed.  879,  133  C.  C.  A.  585,  person  in  exclusive  possession  of 
land  under  claim  of  title  is  not  chargeable  with  laches  in  not  bringing 
suit  to  establish  his  right,  so  long  as  no  superior  title  is  asserted  by 
another;  Seefeld  v.  Duffer,  179  Fed.  222, 103  C.  C.  A.  32,  laches  cannot 
be  imputed  to  person  in  possession  of  land  under  equitable  title  for  de- 
lay in  resorting  to  equity  court  for  protection  against  legal  title,  so  long 
as  there  is  no  attempt  to  assert  such  title ;  Stevens  v.  Grand  Central  Min. 
Co.,  133  Fed.  33,  67  C.  C.  A.  284,  granting  equitable  relief  to  enforce 
constructive  trust  in  mining  claim;  Woodlawn  Realty  etc.  Co.  v.  Haw- 
kins, 186  Ala.  243,  65  South.  186,  laches  is  not  imputable  against  right 
of  party  in  possession  of  land  under  deed  not  properly  describing  prop- 
erty for  failure  to  have  deed  reformed,  until  opposing  claim  is  set  up; 
Fowler  v.  Alabama  Iron  etc.  Co.,  164  Ala.  418,  51  South.  394,  in  suit  to 
restrain  action  in  ejectment  and  to  have  complainant's  ownership  of 
land  decreed,  complainant,  not  in  possession,  was  barred  by  laches; 
Brainard  v.  Buck,  16  App.  D.  C.  600,  601,  in  suit  to  establish  resulting 
trust  in  real  estate  and  to  enjoin  ejectment,  complainant  in  possession 
and  not  knowing  of  defect  in  title  until  action  of  ejectment  was  brought 
is  not  barred  by  laches;  Gray  v.  Bloom,  151  Iowa,  671,  132  N.  W.  44, 
owners  of  t>roperty  against  which  sheriff's  deeds  had  been  executed  were 
not  guilty  of  laches  for  not  resorting  to  court  for  fifteen  years,  where 
they  had  been  in  continuous  and  peaceable  possession,  with  no  hostile 
assertion  of  right  against  them ;  Harris  v.  Def enbaugh,  82  Kan.  769,  109 
Pac.  682,  laches  cannot  be  imputed  to  owner  of  land  for  failure  to  begin 
action  to  annul  tax  deed,  where  tax  title  holder  is  not  in  adverse  posses- 
sion ;  Schwoebel  v.  Btorrie,  76  N.  J.  Eq.  470,  74  Atl.  970,  where  in  1891 
mistake  was  made  in  deed,  but  person  claiming  under  it  did  not  know 
of  mistake  until  1906,  suit  brought  in  1909  for  reformation  of  deed  was 
not  barred  by  laches;  Mills  v.  McLanahan,  70  W.  Va.  296,  73  S.  £.  930, 
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defense  of  laches  is  not  good  in  suit  for  specific  performance  against 
person  in  possession  of  land  called  for  nnder  contract  of  purchase, 
though  many  years  have  elapsed  between  date  of  contract  and  date  of 
suit;  Nutter  v.  Brown,  51  W.  Va.  603,  42  S.  E.  663,  applying  principle 
of  laches  in  suit  to  reform  deed;  Hayes  v.  Carroll,  74  Minn.  139,  76 
N.  W.  1018,  following  rule;  Lemoine  v.  Dunklin  County,  38  Fed.  669, 
holding  bill  did  not  disclose  such  laches  as  to  bar  relief;  Balkham  v. 
Woodstock  Iron  Co.,  43  Fed.  652,  11  L.  B.  A.  232,  holding  possession 
under  void  deed  for  twenty  years  barred  right  of  recovery;  Gunnison 
Gas  &  Water  Co.  v.  Whitaker,  91  Fed.  195,  holding  corporation  not  pre- 
vented by  laches  from  enjoining  enforcement  of  void  obligations;  Ponder 
V.  Cheeves,  90  Ala.  119,  7  South.  512,  refusing  motion  to  set  aside  sher- 
iff's sale,  made  long  afterward. 

Appellate  court  will  not  dlstiir1>  equity  decree  for  liannless  artmliwlon  of 
incompetent  evidence. 

Approved  in  In  re  Gottardi,  114  Fed.  342,  343,  holding  on  review  of 
decision  of  referee  in  bankruptcy  court  must  determine  issues  de  novo 
upon  competent  evidence  in  record  or  he  may  recommit  case  for  further 
hearing;  Pigeon  v.  Employers'  Liability  Assur.  Corp.,  216  Mass.  55,  Ann. 
Gas.  1915A,  787,  102  N.  E.  934,  4  N.  C.  C.  A.  520,  proceedings  under 
Workmen's  Compensation  Act  before  commission  on  arbitration  may  be 
reviewed  by  Supreme  Judicial  Court,  but  rehearing  will  not  be  granted 
for  erroneous  admission  of  evidence  not  interfering  with  substantial  jus- 
tice; King  V.  McLean  Asylum  of  Massachusetts  General  Hospital,  64 
Fed.  357,  26  L.  B.  A.  798,  12  C.  C.  A.  145,  only  matters  brought  to  atten- 
tion of  lower  court  can  be  assigned  for  error.     . 

129  XT.  a  391-396,  32  I..  Ed.  730,  9  Sup.  Ot.  320,  BASTEBK  S.  S.  00.  Y. 
UNITED  STATES. 

Contractor  receiving  new  rate  for  carrying  mail  without  objection 
cannot  recover  at  old  rate. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  United  States,  225  U.^  S.  650,  66 
L.  Ed.  1239,  32  Sup.  Ct.  702,  railroad  company  cannot,  by  using  larger 
railway  postal  car  than  that  authorized  by  Department,  recover  greater 
value  of  car;  Chicago  etc.  Ry.  Co.  v.  United  States,  198  U.  S.  389,  49 
L.  Ed.  1096,  25  Sup.  Ct.  665,  adjustment  by  postmaster-general,  of  com- 
pensation to  i^ilroad  for  carrying  mail  may  be  confined  to  extension 
alone,  where  extension  made  beyond  terminal  of  mail  route;  Allman  v. 
United  States,  131  U.  S.  35,  38  L.  Ed.  68, 9  Sup.  Ct.  633,  decisions  of  post- 
master-general, imposing  forfeitures  on  contractors,  are  not  reviewable 
by  courts;  United  States  v.  Atlantic  Coast  Line  R.  Co.,  206  Fed.  197, 
where  postmaster-general,  authorized  by  statute,  makes  deduction  from 
pay  of  railroad  for  loss  of  mail  in  wreck,  government  cannot  also  main- 
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tain  action  in  courts  fdr  damages;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed. 
799,  granting  injunction  restraining  defendant  from  enforcing  that  part 
of  order  of  postmaster-general  withdrawing  second-class  mailing  privi- 
lege of  publisher  of  magazine  without  hearing;  Boston  Ins.  Co.  v. 
Chicago  etc.  Ry.  Co.,  11'8  Iowa,  429,  92  N.  W.  91,  holding  railroad  not 
liable  to  addressee  of  mail  carried  on  its  train  and  lost  by  negligence  of 
its  servants. 

129  XT.  a  397-46S,  82  I«.  Ed.  788,  9  Sup.  Ot.  469,  UVEBPOOL  ETC.  STEAM 
CO.  ▼.  PHENIX  INS.  00. 

Owner  of  general  sliip  carryliig  goods  for  hire  is  carrier,  wltb  liability 
of  Insurer. 

Approved  in  Jahn  v.  Steamship  Folmina,  212  U.  S.  361,  15  Ann.  Gaa. 
748,  53  L.  Ed.  550,  29  Sup.  Ct.  363,  where  goods  received  in  good  order 
on  vessel  under  bill  of  lading  agreeing  to  deliver  them  in  good  order 
are  damaged  on  voyage,  burden  is  on  carrier  to  prove  damage  was 
caused  by  peril  for  which  he  was  not  responsible ;  The  Gualala,  178  Fed. 
404,  102  C.  C.  A.  548,  owner  of  ship  carrying  cargo  for  hire  is  liable 
for  failure  to  deliver  cargo  lost  by  perils  of  sea,  where  cargo  was 
stowed  on  deck;  United  States  v.  Sioux  City  Stock  Yards  Co.,  162  Fed. 
560,  stockyards  company  maintaining  railroad  tracks  and  operating 
cars  for  hire  for  transportation  of  livestock  from  terminals  of  interstate 
railroads  to  stockyards  was  common  carrier  within  meaning  of  twenty- 
eight  hour  law;  Santa  Fe  etc.  Ry.  Co.  v.  Grant  Bros.  Const.  Co.,  13 
Ariz.  192,  108  Pac.  469,  under  contract  that  carrier  would  return  out- 
fit of  railroad  contractor  to  point  of  shipment  from  any  point  on  car- 
rier's line,  where  loss  occurred  between  two  regular  stations,  carrier 
could  not  escape  liability  on  theory  that  it  was  private  carrier;  Amer- 
ican Towing  etc.  Co.  v.  Baker-Whiteley  Coal  Co.,  117  Md.  676,  Ann. 
Gas.  1914A,  46,  84  Atl.  185,  in  action  by  owner  of  tug  to  recover  for 
towing  two  scows  lost  at  sea,  where  owner  had  agreed  to  furnish 
hawser,  instruction  that  if  scows  were  lost  by  reason  of  tug  owner  fail- 
ing to  furnish  sufficient  hawser,  verdict  should  be  for  defendant  was 
properly  denied,  since  tug  owner  was  only  required  to  exercise  reason- 
able care;  Schanen-Blair  Co.  v.  Southern  Pac.  Co.,  68  Or.  112,  136 
Pac.  888,  carrier  cannot  be  required,  in  absence  of  statute,  to  stop  trains 
to  unload  freight  or  passengers  at  places  other  than  such  as  it  may 
choose  and  hold  out  as  regular  stopping  places;  The  J.  P.  Donaldson, 
167  U.  S.  603,  42  L.  Ed.  294,  17  Sup.  Ct.  953,  holding  no  contribution 
in  general  average  could  be  had  against  steam  tug  for  abandonment 
of  tow;  The  Queen,  78  Fed.  170,  holding  ship  owner,  against  whom 
a  prima  facie  case  of  negligence  has  been  made,  is  not  relieved  by 
showing  ship  was  seaworthy;  The  Majestic,  56  Fed.  247,  holding  stipu- 
lation exempting  carrier,  printed  on  back  of  ticket,  not  operative  on 
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passenger;  The  Mascot te,  48  Fed.  120,  holding  carrier  for  unexplained 
damage  to  cargo;  The  H.  G.  Johnson,  48  Fed.  696,  holding  carrier  for 
damage  due  to  leakage  of  oil. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note, 
24  E.  R.  G.  216. 

Collision  or  stranding  Is  peril  of  sea^  altbough  arising  ftom  negSlgenco 
of  master  or  crew. 

Approved  in  American-Hawaiian  S.  S.  Co.  v.  Bennett,  207  Fed.  514, 
125  C.  C.  A.  172,  stranding  of  lighter  while  being  towed  in  Napa  Creek, 
tidal  tributary  of  San  Francisco  Bay,  was  due  to  peril  of  sea  within 
terms  of  insurance  policy;  Eammoor  S.  S.  Co.  v.  Union  Ins.  Co.,  44 
Fed.  376,  following  rule;  Northwest  Transp.  Co.  v.  Boston  etc.  Ins.  Co., 
41  Fed.  797,  holding  cause  of  loss  of  vessel  voluntarily  stranded  was 
the  storm;  Pennsylvania  Ry.  Co.  v.  Manheim  Ins.  Co.,  56  Fed.  303, 
holding  policy  remained  in  full  force  as  respects  losses  by  sea  perils; 
Stephens  v.  Southern  Pac.  Co.,  109  Cal.  94,  50  Am.  St.  R^.  23,  29 
L.  R.  A.  755,  41  Pac.  786,  upholding  covenant  that  railroad  be  not 
liable  for  loss  by  fire;  Hutchins  v.  Ford,  82  Me.  371,  19  Atl.  834,  hold- 
ing marine  policy  covers  negligence  of  masters;  Hartford  etc.  Ins.  Co. 
v.  Chicago  etc.  Ry.  Co.,  74  Mo.  App.  112,  holding  insurer  subrogated 
to  rights  of  shipper  against  carrier;  Kansas  City  etc.  R.  Co.  v.  South- 
em  Ry.  News  Co.,  151  Mo.  386,  74  Am.  St.  Rep.  552,  45  L.  R.  A.  384, 
52  S.  W.  208,  holding  carriers  can  insure  against  losses  due  to  negli- 
gence of  their  servants. 

Distinguished  in  Williams  v.  Hays,  143  N.  T.  453,  42  Am.  St.  Rep. 
751,  26  L.  R.  A.  157,  38  N.  E.  452,  quaere,  whether  insane  owner  is 
liable  for  negligence  of  his  servants. 

What  is  "peril  of  the  sea"  within  marine  insurance  policy.    Note, 
Ann.  Gas.  1912D,  1089,  1040. 

Exception  of  spedfLed  perils  does  not  ezcose  carrier  from  exercise  of 
due  care. 

Approved  in  The  Manitoba,  1(J4  Fed.  154,  holding,  under  Harter  Act, 
§  3,  negligence  in  care  of  ports  not  excused  because  ship  owner  is 
himself  answerable  by  that  section  for  due  diligence  in  fitness  of 
cargo's  compartment;  Lake  Erie  etc.  R.  R.  Co.  v.  Holland,  162  Ind. 
413,  68  L.  R.  A.  948,  69  N.  E.  141,  where  horse-shipping  contract  pro- 
vided for  selection  of  car  by  shipper  and  that  carrier  released  from 
liability  for  defects  in  car,  carrier  liable  where  it  knew  car  selected 
latently  defective;  Richelieu  Nav.  Co.  v.  Boston  Ins.  Co.,  136  U.  S. 
421,  34  L.  Ed.  403,  10  Sup.  Ct.  937,  holding  burden  was  on  insured  .to 
show  that  neither  the  speed  nor  defect  in  compass  caused  the  strand- 
ing; The  G.  R.  Booth,  171  U.  S.  460,  43  L.  Ed.  240,  19  Sup.  Ct.  12, 
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holding  carrier  for  damage  to  cargo  from  sea  water  let  in  by  explosion ; 
The  Queen,  78  Fed.  166,  holding  owner  not  relieved  by  showing  vessel 
was  seaworthy;  The  Barnstable,  84  Fed.  901,  holding  owner  could  con- 
tract with  charterer  to  be  liable  for  damages  to  other  vessels  caused 
by  n^ligent  navigation;  Lallande  v.  His  Creditors,  42  La.  Ann.  714, 
7  South.  898,  holding  shipper  is  not  estopped  by  bill  of  lading. 

Carrier  cannot  stipulate  for  exemption  for  losses  caused  by  negligence. 
Approved  in  Everett  v.  Norfolk  etc.  R.  Co.,  138  N.  C.  71,  60  S.  E. 
558,  reaffirming  rule ;  Santa  Fe  etc.  Ry.  Co.  v.  Grant  Bros,  Construction 
Co.,  228  U.  S.  184,  57  L.  Ed.  791,  33  Sup.  Ct.  474,  contract  of  raUroad 
for  construction  work  is  outside  of  its  duties  as  common  carrier,  and 
stipulation  that  contractor,  in  consideration  of  reduced  rates  for  trans- 
portation of  supplies  and  employees,  will  assume  risk  of  damage,  is 
valid;  Adams  Express  Co.  v.  Croninger,  226  U.  S.  610,  44  L.  R.  A* 
(N.  S.)  257,  57  L.  Ed.  321,  33  Sup.  Ct.  148,  holding  interstate  carrier 
itiay  by  fair,  open  and  reasonable  agreement  limit  amount  recoverable 
by  shipper  to  agreed  value  made  for  purpose  of  obtaining  lower  rate; 
The  Jason,  225  U.  S.  49,  56  L.  Ed.  977,  32  Sup.  Ct.  560,  general  average 
agreement  in  bill  of  lading  that  cargo  owners  shall  contribute  with 
ship  owner,  even  if  loss  is  due  to  n^ligence  in  navigation  of  ship,  is 
valid  under  Harter  Act,  and  entitles  ship  owner  to  collect  from  cargo 
owners  for  sacrifices  made  due  to  negligent  stranding  of  ship;  Knott  v. 
Botany  Worsted  Mills,  179  U.  S.  71,  45  L.  Ed.  93,  21  Sup.  Ct.  31, 
holding  damage  to  wool  by  drainage  from  sugar  when  it  results  from 
fact  that  for  short  time  vessel  was  trimmed  by  head  after  discharging 
part  of  cargo,  until  she  was  again  trimmed  by  stem  at  another  port, 
arises  from  negligence  in  loading  or  stowage  making  vessel  liable  under 
Harter  Act,  c.  105,  §  1,  notwithstanding  stipulation  to  contrary  in  bill 
of  lading;  Baltimore  &  Ohio  etc.  Ry.  Co.  v.  Voigt,  176  U.  S.  505,  44 
L.  Ed.  565,  20  Sup.  Ct.  387,  holding  express  messenger  occupying  express 
ear  not  passenger  within  rule  avoiding  contract  limiting  liability  of 
carrier  to  passenger  for  negligence;  Qilchrist  Transp.  Co.  v.  Boston 
Ins.  Co.,  223  Fed.  720,  139  C.  C.  A.  246,  bill  of  lading  cannot  exempt 
vessel  from  liability  for  damage  to  cargo  due  to  negligence  of  carrier; 
Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed.  203,  204,  118  C.  C.  A.  383, 
release  of  liability  for  negligence  in  stock  ticket  furnished  attendant 
by  railroad  was  void;  Monongahela  River  Consol.  Coal  etc.  Co.  v. 
Hurst,  200  Fed.  713,  119  C.  C.  A.  127,  holding  effect  of  Federal  statute 
is  to  leave  owner  and  charterer  of  vessel  liable  without  limit  fdt  their 
own  negligence,  and  liable  only  to  extent  of  their  interest  in  vessel 
and  freight  for  negligence  of  master  and  crew;  Oregon  Round  Lumber 
Co.  V.  Portland  etc.  S.  S.  Co.,  162  Fed.  922,  in  suit  by  corporation  for 
limitation  of  liability  as  owner  of  vessel  for  loss  due  to  unseaworth- 
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inesSy  privity  of  libelant  with  its  condition,  within  meaning  of  Rev. 
Stats.,  §  4283;  is  measured  by  that  of  its  managing  officers ;  Missouri 
etc.  Ry.  Co.  of  Texas  v.  Patrick,  144  Fed.  634,  76  C.  C.  A.  434,  uphold- 
ing stipulation  limiting  liability  of  carrier  as  to  valtie  in  consideration 
of  reduction  of  rates;  New  York  etc.  S.  S.  Co.  v.  Ansonia  Clock  Co.^ 
139  Fed.  895,  stipulation  in  bill  of  lading  permitting  ship  owner  to 
share  in  general  average  made  necessary  by  negligence  of  his  servants, 
is  void;  The  Oregon,  133  Fed.  617,  630,  68  C.  C.  A.  603,  provision  in 
steamship  ticket  exempting  carrier  from  negligence  if  it  has  used  due 
diligence  to  make  vessel  seaworthy  is  void;'  Saunders  v.  Southern  R. 
Co.,  128  Fed.  19,  62  C.  C.  A.  523,  applying  rule  to  contract  releasing 
carrier  from  liability  for  loss  of  baggage  of  theatrical  troupe  where 
contract  was  signed  by  agent;  The  Tjomo,  115  Fed.  921,  holding  stipu- 
lation exempting  carrier  from  liability  for  accident  to  cattle  from 
whatever  cause  arising  and  that  shippers  accepted  fittings  and  fasten- 
ings as  satisfactory  does  not  relieve  carrier  under  Harter  Act;  Cunard 
S.  S.  Co.  V.  Kelley,  115  Fed.  685,  686,  53  C.  C.  A.  310,  holding  clause 
in  bill  of  lading,  exempting  ship  owner  from  liability  for  loss  of  goods 
while  on  quay,  or  loss  by  thieves,  does  not  apply  to  cases  where  loss 
occurs  through  carrier's  negligence  so  as  to  make  it  void  under  Harier 
Act,  §  1 ;  Duncan  v.  Maine  Cent.  R.  Co.,  113  Fed.  511,  holding  one 
riding  on  pass  given  without  consideration  and  after  assent  to  con- 
ditions that  he  should  assume  all  risk  of  accident  cannot  recover  for 
injuries  from  negligence  of  railroad's  servants,  though  giving  of  pass 
was  breach  of  interstate  commerce  law;  Santa  Fe  etc.  Ry.  Co.  v.  Grant 
Bros.  Const.  Co.,  13  Ariz.  195,  108  Pac.  470,  where  agreement  for  re- 
duced rate  for  shipment  of  railroad  contractor's  outfit  is  included  in 
specifications  and  contract  under  which  contractor  was  successful  bidder, 
his  action  for  damages  for  loss  of  goods  shipped  cannot  be  defeated 
because  he  was  given  preference  in  rates  under  interstate  commerce 
law;  Klair  v.  Philadelphia  etc.  R.  Co.,  2  Boyce  (Del.),  286,  78  AtL 
1090,  carrier  of  livestock  in  consideration  of  reduced  freight  rate  may 
limit  liability  to  fair  valuation,  agreed  upon  at  time  of  shipment ;  Perry 
V.  Philadelphia  etc.  R.  Co.,  1  Boyce  (Del.),  405,  77  Atl.  727,  express 
messenger  on  duty  in  car  provided  by  express  company  is  not  pas- 
senger, and  contracts  releasing  railroad  from  liability  for  negligence 
are  valid ;  Adams  Express  Co.  v.  Berry  &  Whitmore  Co.,  36  App.  D.  -C. 
214,  31  L.  R.  A.  (N.  S.)  809,  limitation  of  liability  in  shipping  receipt 
applies  only  in  case  of  loss  by  negligence,  and  shipper  may  recover 
full  vi3ue  where  goods  were  embezzled  by  employee  of  carrier;  Lefebure 
V.  American  Express  Co.,  160  Iowa,  66,  139  N.  W.  1122,  contract  be- 
tween carrier  and  shipper  of  valuable  horses  that  carrier  should  not 
be  liable  for  more  than  one  hundred  dollars  each  for  loss  is  not  so 
unreasonable  that  court  should  refuse  to  enforce  it;  Buckley  v.  Bangor 
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etc.  R.  Co.,  113  Me.  168,  172,  L.  R.  A.  1916A,  617,  93  Atl.  67,  69,  person 
riding  on  free  pass  in  connection  with  transportation  of  potatoes  was 
passenger  for  hire,  and  carrier  could  not  exempt  itself  from  liability 
to  him  for  negligence;  James  Quirk  Milling  Co.  v.  Minneapolis  etc. 
Ry.  Co.,  98  Minn.  .25,  116  Am.  St  Rep.  386,  107  N.  W.  743,  railroad 
may  grant  privilege  of  building  elevator  on  right  of  way  on  condition 
that  it  shall  not  be  responsible  for  damages  caused  by  fires  resulting 
from  operation  of  its  engines;  Donovan  v.  Wells,  Fai^o  &  Co.,  265 
Mo.  306, 177  S.  W.  844,  limited  liability  contract  for  interstate  shipment 
of  livestock,  based  on  declared  value,  as  distinguished  from  actual 
value,  is  not  ipso  facto  void  as  contract  against  negligence  of  carrier 
if  it  is  fair,  open,  just  and  reasonable;  Breeden  v.  Frankfort  Marine 
etc.  Ins.  Co.,  220  Mo.  347,  119  S.  W.  579,  policy  indemnifying  em- 
ployer in  part  for  losses  for  injuries  to  employees,  even  those  resulting 
from  his  own  negligence,  is  valid;  Jones-Lane  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  148  N.  C.  589,  62  S.  E.  704,  shipping  contract  giving 
owner  reduced  rate  in  consideration  of  reduced  value  of  property,  which 
is  reasonable  and  not  entered  into  by  carrier  to  evade  liability  for 
negligence,  is  valid;  St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  601,  130 
Pac.  1095,  liability  of  carrier  as  to  interstate  shipments  may  be  limited 
by  special  contract  with  shipper,  where  such  contract  is  supported  by 
consideration,  is  reasonable  and  fairly  entered  into,  and  does  not 
attempt  to  cover  losses  by  negligence  or  misconduct  of  carrier;  Parker 
V.  Atlantic  etc.  R.  R.  Co.,  133  N.  C.  339,  45  S.  E.  659,  holding  carrier 
cannot  by  inserting  in  bill  of  ladiiig  ''subject  to  delay"  contract  against 
damages  caused  by  its  negligence;  Gardner  v.  Southern  R.  R.  Co.,  127 
N.  C.  296,  37  S.  E.  329,  holding  common  carrier  can  make  valid  agree- 
ment fixing  value  of  shipments  in  case  of  loss  by  its  negligence,  if  sucli 
agreement  be  reasonable  or  based  on  valuable  consideration;  McKay 
V.  Louisville  etc.  R.  Co.,  133  Tenn.  599,  182  S.  W.  876,  contract  of 
express  messenger  releasing  carrier  from  liability  for  personal  injury, 
in  consideration  of  his  employment  by  express  company,  is  valid ;  Sprigg 
V.  Rutland  R.  R.  Co.,  77  Vt.  353,  356,  357,  60  Atl.  145,  146,  construing 
contract  for  shipment  of  cattle  in  company  of  caretaker;  dissenting 
opinion  in  Winslow  Bros.  &  Co.  v.  Atlantic  Coast  Line  R.  Co.,  151 
N.  C.  254,  65  S.  E.  967,  majority  holding  stipulation  in  bill  of  lading 
limiting  liability  of  carrier  to  one  hundred  dollars  per  head  for  ship- 
ment of  livestock,  in  consideration  of  reduced  freight  rates,  is  valid; 
The  Iowa,  50  Fed.  562,  The  Energia,  56  Fed.  126,  Thomas  v.  Lancaster 
Mills,  71  Fed.  485,  19  C.  C.  A.  88,  South  Carolina  etc.  Ry.  Co.  v.  Caro- 
lina etc.  Ry.  Co.,  93  Fed.  559,  35  C.  C.  A.  423,  Chicago  etc.  R.  Co.  v. 
Witty,  32  Neb.  283,  29  Am.  St.  Sep.  441,  49  N.  W.  185,  WUlock  v. 
Pennsylvania  R.  R.  Co.,  166  Pa.  St  190,  45  Am.  St  Bap.  678,  30  Atl. 
XIV— 40 
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949,  Abrams  v.  Milwaukee  etc.  Ry.  Co.,  87  Wis.  492,  41  Am.  St.  Eep.  59, 
58  N.  W.  783,  and  Davis  v.  Chicago  etc.  Ry.  Co.,  93  Wis.  480,  57 
Am.  St.  Rop.  938,  33  L.  R.  A.  658,  67  N.  W.  18,  all  following  rule; 
California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  415,  83  L.  Ed. 
738,  10  Sup.  Ct.  371,  holding  carrier  may  insure  against  loss  due  to 
negligence  of  his  servants;  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  51,  35  L.  Ed,  65,  11  Sup.  Ct.  485,  holding  contract 
void  as  involving  an  abandonment  of  its  duty  to  the  public;  The  Edwin 
I.  Morrison,  153  U.  S.  211,  38  K  Ed.  692,  14  Sup.  Ct.  827,  holding 
owner  not  excused  by  a  latent  defect;  Primrose  v.  Western  Union  Tel. 
Co.,  154  U.  S.  15,  88  K  Ed,  890,  14  Sup.  Ct.  1101,  holding  defendant 
not  liable  for  mistake  in  unrepeated  message ;  Compania  De  Navigacion 
la  Flecha  v.  Brauer,  168  U.  S.  117,  120,  42  L.  Ed.  405,  18  Sup.  Ct.  15, 
16,  holding  carrier  for  loss  of  cattle  through  gross  negligence  of  mas- 
ter; Chicago  etc.  Ry.  Co.  v.  Solan,  169  U.  S.  135,  42  L.  Ed,  691,  18 
Sup.  Ct.  290,  allowing  damages  for  injuries  to  drover;  The  Irrawaddy, 
171  U.  S.  190,  48  L.  Ed,  131,  18  Sup.  Ct.  832,  where  vessel  is  stranded 
by  negligence  of  master  ghip  owner  har  no  right  to  general  average ; 
Woodburn  v.  Cincinnati  etc.  Ry.  Co.,  40  Fed.  735,  holding  void  a  release 
of  carrier  from  liability;  North  (German  Lloyd  v.  Heule,  44  Fed.  101, 
10  L.  R.  A.  814,  upholding  stipulation  for  additional  freight  upon 
actual  value;  Eells  v.  St.  Louis  etc.  Ry.  Co.,  52  Fed.  905,  allowing  dam- 
ages greater  than  contract  limitation;  The  Hugo,  57  Fed.  411,  holding 
invalid  stipulation  that  cattle  were  to  be  at  owner's  risk;  The  Guild- 
hall, 58  Fed.  799,  holding  ship  owner  for  damage  to  goods  through 
negligence  after  collision ;  The  Queen  of  the  Pacific,  61  Fed.  219,  hold- 
ing limitation  in  bill  of  lading  did  not  apply  as  to  suit  in  rem;  The 
Enei^a,  66  Fed.  607,  608,  13  C.  C.  A.  653,  holding  ship  for  damage 
to  cargo  through  negligent  collision;  Delaware  etc.  R.  R.  Co.  v.  Ashley, 
67  Fed.  212,  14  C.  C.  A.  368,  holding  railroad  for  n^ligent  injury  to 
attendant  of  poultry;  The  Glenmavis,  69  Fed.  477,  478,  holding  vessel 
for  injury  to  cargo,  through  leakage;  Hartford  Fire  Ins.  Co.  v.  Chicago 
etc.  Ry.  Co.,  175  U.  S.  98,  44  L.  Ed,  88,  20  Sup.  Ct.  36  (affirming  70 
Fed.  205,  206,  207,  30  L.  R.  A.  199,  200,  17  C.  C.  A.  62),  upholding 
lease  of  railroad  exempting  lessor  from  damage  caused  by  fire;  Voight 
V.  Baltimore  etc.  Ry.  Co.,  79  Fed.  563,  holding  railroad  for  injury  to 
express  messenger;  Sayles  v.  New  York  etc.  Ry.  Co.,  81  Fed.  327,  328, 
it  is  for  jury  to  determine  whether  shipper  should  have  understood 
there  was  a  limitation  of  liability;  Ginn  v.  Ogdensburg  Transit  Co., 
85  Fed.  986,  29  C.  C.  A.  521,  upholding  limitation  in  bill  as  to  time 
within  which  action  must  be  brought;  Swift  etc.  Co.  v.  Fumess-Withy 
Co.,  87  Fed.  347,  strictly  limiting  exemption  of  carrier  from  liability; 
The  Georg  Dumois,  88  Fed.  540,  holding  that  deterioration  of  cargo 
was  due  to  negligence  of  owners;  Pacific  Coast  S.  S.  Co.  v. vBancroft- 
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Wliitney  Co.,  94  Fed.  187,  36  C.  C.  A.  135,  construing  stipulations  in 
bill  of  lading  strongly  against  carrier;  Leep  t.  St.  Louis  etc.  By. 
Co.,  58  Ark.  417,  41  Am.  St.  Bep.  115,  23  L.  B.  A.  269,  25  S.  W.  77, 
upholding  act  prohibiting  withholding  of  employee's  wages  as  applied 
to  corporations;  Pierce  v.  Southern  Pac.  Co.,  120  Cal.  165,  40  L.  B.  A. 
353,  47  Pac.  876,  holding  railroad  for  freezing  of  orange  trees  shipjled 
over  northern  route;  Clyde  Steamship  Co.  v.  Burrows,  36  Fla.  132, 
18  South.  350,  in  absence  of  special  contract  carrier  assumes  common- 
law  Hability;  Louisville  etc.  R.  Co.  v.  Faylor,  126  Ind.  130,  25  N.  E. 
870,  allowing  damages  for  injury  to  drover  traveling  with  cattle;  Ohio 
etc,  By.  Co.  v.  Tabor,  98  Ky.  512,  34  L.  B.  A.  689,  36  S.  W.  20,  holding 
carrier  cannot  contract  for  relief  from  common-law  liability;  Maxwell 
V.  Southern  Pacific  B.  B.  Co.,  48  La.  Ann,  403,  19  South.  294,  holding 
railroad  for  loss  of  cotton  by  fire;  Cox  v.  Central  Vermont  B.  B.  Co., 
170  Mass.  136,  49  N.  E,  100,  holding  railroad  for  loss  of  grain  in  elevator 
through  fire;  Western  Union  Tel.  Co.  v.  Deals,  56  Neb.  418,  holding 
tel^raph  company  for  error  in  transmitting  message ;  Wertz  v.  Western 
Union  Tel.  Co.,  8  Utah,  500,  33  Pac.  137,  holding  telegraph  company 
could  not  escape  liability  for  negligence  of  its  agent;  dissenting  opinions 
in  Constable  v.  National  S.  S.  Co.,  154  U.  S.  101,  38  L.  Ed.  923,  14 
Sup.  Ct.  1081,  majority  holding  carrier  not  liable  for  loss  by  fire  after 
unloading;  Pacific  Express  Co.  v.  Foley,  46  Kan.  476,  12  L.  B.  A.  807, 
26  Pac.  672,  majority  upholding  contract  provision  limiting  liability,  if 
true  value  is  not  stated ;  Dennis  v.  Moses,  18  Wash.  598,  40  L.  B.  A.  316, 
52  Pac.  347,  The  Caledonia,  43  Fed.  685,  and  Oceanic  Steam  Nav.  Co. 
V.  Aitken,  196  U.  S.  599,  49  L.  Ed.  615,  25  Sup.  Ct.  317,  all  arguendo. 

Distinguished  in  The  Tinacria,  42  Fed.  864,  holding  foreign  law  gov- 
erned as  to  negligence  within  foreign  jurisdiction;  Durgin  v.  American 
Express  Co.,  66  N.  H.  279,  9  L.  B.  A.  455,  20  Atl.  330,  upholding  contract 
provision  limiting  liability  of  true  value  is  not  stated;  American  etc. 
Ins.  Co.  V.  Chicago  etc.  By.  Co.,  74  Mo.  App.  100,  upholding ,  lease  of 
grain  elevator  by  railroad,  with  exemption  from  liability  through  fire ; 
Trenton  Pass.  By.  Co.  v.  Guarantors'  Liability  Indemnity  Co.,  60  N.  J.  L. 
250,  252,  44  L.  B.  A.  214,  215,  37  Atl.  610,  611,  upholding  contract  to 
indemnify  common  carrier  against  losses  resulting  from  his  negligence; 
Meuer  v.  Chicago  etc.  By.  Co.,  5  S.  D.  574,  575,  49  Am.  St.  Bep.  900,  901, 
25  L.  B.  A.  83,  84,  59  N.  W.  946,  947,  upholding  contract  where  injury 
was  not  due  to  gross  negligence. 

Stipulations  which  railroad  company  may  not  extort  from  shippers, 
and  effect  of  such  stipulations  if  extorted.  Note,  18  Am.  St.  Bep. 
788,  784,  785. 

Liability  and  responsibility  of  common  carriers*  KotOj  49 
Am.  St  Bep.  618. 
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Limitation    of    carrier's    liability    in   bills    of   lading.    Note,    88 
Am.  St.  Bep.  95,  126,  127. 

Limitation  of  vessel  owner's  liability.    Note,  Ann.   Oas.  1918D, 
1226. 

Federal  conrts  are  not  bound  by  State  dedstons  as  to  liability  of 
carriers.  ^ 

Approved  in  The  Barnstable,  181  U.  S.  470,  46  L.  Ed.  968,  21 
Sup.  Ct.  687,  holding  liability  for  damage  caused  by  negligence  of 
officers  and  crew  of  vessel,  who  are  appointed  and  paid  by  charterers, 
is  not,  as  between  charterers  and  owners,  imposed  on  owners  by  charter- 
party  requiring  owners  to  pay  insurance  on  vessel;  Towler  v.  Pennsyl- 
vania R.  Co.,  229  Fed.  375,  in  action  in  Federal  court,  validity  of  con- 
tract bettfeen  sleeping-car  company  and  one  of  its  conductors  releasing 
duch  company  and  .railroad  from  liability  for  injury  or  death  was  not 
to  be  determined  by  laws  of  State  where  accident  occurred,  but  by 
decisions  of  United  States  courts  and  general  law;  Rapple  v.  Dutton, 
226  Fed.  433,  decision  of  California  courts  that  partnership  property, 
r^ardless  of  sale  by  one  partner  of  his  interest  to  copartner,  must  be 
applied  to  firm  debts,  though  firm  was  solvent  at  time  of  sale  and  pur- 
chaser assumed  payment  of  firm  debts,  is  not  rule  of  property,  nor  one 
involving  construction  of  State  statute,  and  is  not  binding  on  Federal 
court;  Mechanics '-American  Nat.  Bk.  v.  Coleman,  204  Fed.  29,  122 
C.  C.  A.  338,  effect  of  provision  for  attorney's  fees  in  note  is  matter  of 
commercial  law  and  Federal  courts  are  not  bound  by  State  decisions; 
First  Nat.  Bank  v.  liewer,  187  Fed.  19, 109  C.  C.  A.  70,  Federal  courts 
are  not  bound  by  decisions  of  State  courts  on  questions  of  commercial 
law,  and  where  bona  fide  purchaser  holds  commercial  paper  fair  on  its 
face,  burden  is  on  maker  to  prove  alteration  that  he  claims  was  made 
subsequent  to  executor  of  note ;  Sheppey  v.  Stevens,  177  Fed.  490,  agree- 
ment between  plaintiff  and  defendant,  expecting  to  be  beneficiaries  under 
will,  to  equalize  legacies,  was  void  where  consideration  was  to  terminate 
testator's  relations  with  women  and  prevent  marriage  with  one  of  them ; 
Norfolk  &  P.  Traction  Co.  v.  Miller,  174  Fed.  609,  98  C.  C.  A.  463,  hold- 
ing declaration  for  injuries  to  passenger  alleging  gross  insults  by  motor- 
man  and  conductor,  failing  to  allege  wrongful  acts  were  participated  in, 
or  ratified  by  company,  was  insufficient  to  authorize  recovery  of  punitive 
damages;  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  832,  94  C.  C.  A.  346, 
holding  Federal  courts  must  exercise  independent  judgment  in  determi- 
nation of  questions  of  commercial  law,  although  decisions  of  State  courts 
may  conflict;  Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  365,  86 
C.  C.  A.  361,  in  construing  contract  of  guaranty.  Federal  courts  are  not 
bound  to  follow  State  decisions  not  based  on  local  statute  or  usage  hav- 
ing force  of  local  law;  Gilbert  v.  American  Surety  Co.,  121  Fed.  502, 
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61  L.  R.  A.  258,  57  C.  C.  A.  619,  holding  State  decision  as  to  effect  of 
invalidity  of  contract  on  rights  of  parties  to  suit  not  hinding  on  Federal 
court;  Independent  School  Dist.  v.  Rew,  111  Fed.  11,  49  C.  C.  A.  198, 
55  L.  B.  A.  864,  holding  Federal  court  not, hound  to  follow  State  deci- 
sions in  determining  validity  of  municipal  honds  as  against  bona  fide 
purchasers;  life  Ins.  Clearing  Co.  v.  O'Neill,  106  Fed.  801,  54  L.  B.  A. 
225,  45  C.  C.  A.  641,  holding,  under  Pennsylvania  poor  law,  making  chil- 
dren of  every  poor  person  liable  for  support  of  such  person,  adult  son 
has  no  insurable  interest  in  father's  life  except  for  purpose  of  re- 
imbursing himself  for  payments  actually  made  or  to  be  made  for  father's 
relief;  Jennings  v.  Smith,  99  Fed.  191,  upholding  contract  signed  by 
shipper,  providing  that  in  consideration  of  lower  freight  rate,  his  re- 
covery, in  case  of  damage,  shall  be  limited  to  one  hundred  dollars  for 
each  horse  shipped ;  The  J.  ip.  Rumbell,  148  U.  S.  17,  37  L.  Ed.  349,  13 
Sup.  Ct.  502,  following  rule;  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147 
U.  S.  106,  37  L.  Ed.  101,  13  Sup.  Ct.  262,  holding  railroad  not  liable  for 
punitive  damages  for  wanton  arrest  of  passenger  by  conductor;  Van 
Vleet  v.  Sledge,  45  Fed.  749,  declining  relief  for  laches,  though  claim 
was  not  barred  by  statute  of  limitations;  Greenwood  v.  Westport,  60 
Fed.  577  (reprinted  in  63  Conn.  603),  holding  admiralty  has  jurisdiction 
of  case  against  town  for  negligence  in  manipulating  draw;  Hartford 
etc.  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  70  Fed.  203,  80  L.  E.  A.  198,  17 
C.  C.  A.  62,  refusing  to  follow  State  decisions  as  to  validity  of  lease; 
Hambly  v.  Bancroft,  83  Fed.  447,  refusing  to  follow  State  construction 
of  statute;  Central  of  Georgia  Ry.  Co.  v.  Kavanaugh,  92  Fed.  58,  34 
C.  C.  A.  203,  following  State  construction  of  statute ;  Bancroft  v.  Ham- 
bly, 94  Fed.  979,  36  C.  C.  A.  595,  State  construction  of  contract  not 
dependent  on  State  law  is  not  conclusive  on  Federal  courts;  dissenting 
opinion  in  Sparf  v.  United  States,  156  U.  S.  169, 39  L.  Ed.  884, 15  Sup.  Ct. 
319,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  418. 

General  mafrlQinA  law  is  im  force  In  tills  comitry  only  eo  f ar  as 
adopted  tvy  law  or  usage. 

Approved  in  Ralli  v.  Troop,  157  U.  S.  407,  89  L.  Ed.  751,  15  Sup.  Ct. 
665,  and  The  John  G.  Stevens,  170  U.  S.  127,  42  L.  Ed.  975,  18  Sup.  Ct. 
550,  following  rule;  dissenting  opinion  in  Workman  v.  Mayor  etc.  of 
New  York,  179  U.  S.  586,  45  L.  Ed.  880,  21  Sup.  Ct.  226,  majority  hold- 
ing  city  liable  by  maritime  law  for  negligence  of  its  servants  in  charge 
of  fireboats  while  hastening  to  fire,  in  consequence  of  which  boat  collides 
with  and  injures  another  vessel. 
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Foreign  Iawb  murt  be  pleaded  and  proyed. 
Approved  in  Nashua  Say.  Bank  y.  Anglo-American  Co.,  189  U.  S. 
228,  47  L.  Ed.  785,  23  Sup.  Ct.  517,  holding  copies  of  English  acts  suffi- 
ciently authenticated  when  produced  by  English  attorney,  in  connection 
with  his  testimony  that  copies  were  printed  by  her  majesty's  printer, 
as  such  receivable  in  evidence  without  further  proof;  Yang-Tsze  Ins. 
Assn.  y.  Fumess,  Withy  &  Co.,  215  Fed.  866, 132  C.  C.  A.  201,  although 
local  laws  of  two  foreign  countries  owning  vessels  in  collision  coincide 
in  providing  that  liability  shall  be  in  proportion  to  fault  of  each, 
admiralty  court  of  United  States  cannot  take  judicial  notice  of  such 
laws,  nor  apply  such  rule  unless  laws  are  pleaded  and  proved;  Eastfield 
S.  S.  Co.  y.  McKeon,  208  Fed.  581,  where  interest  is  allowed  for  breach 
of  contract,  rate  which  governs  is  that  of  place  of  performance,  which, 
if  in  foreign  country,  must  be  proved  like  any  other  f^t;  Barrielle 
y.  Bettmann,  199  Fed.  840,  841,  existence  of  law  of  France  authorizing 
heirs  of  decedent's  estate  to  sue  and  collect  claim  was  fact  which  'plain- 
tiffs were  required  to  allege  and  prove;  Southern  Pac.  Co.  y.  De  Valle 
Da  Costa,  190  Fed.  697,  111  C.  C.  A.  417,  where  action  for  wrongful 
death  under  Kentucky  statute  was  removed  to  Federal  court  sitting  in 
Massachusetts,  defendant  was  not  prejudiced  by  fact  that  Circuit  Court 
took  judicial  notice  of  Kentucky  statute,  where  statute  noticed  was 
same  as  that  presented  by  defendant  to  Circuit  Court  of  Appeals;  Good- 
year Tire  etc.  Co.  v.  Rubber  Tire  Wheel  Co.,  164  Fed.  873,  Cuba,  during 
military  occupation  by  United  States,  was  foreign  country,  of  whose 
laws  American  court  cannot  take  cognizance  without  plea  and  proof; 
Mexican  Cent.  Ry.  Co.  v.  Chantry,  136  Fed.  321,  69  C.  C.  A.  454,  ap- 
plying rule  in  transitory  action  for  personal  injuries;  The  Matterhorn, 
128  Fed.  864,  63  C.  C.  A.  331,  applying  principle  in  suit  by  seaman 
against  ship  for  damages  for  neglect  of  master  to  furnish  proper  care 
and  medical  attendance  after  injury  caused  by  master's  assault;  Hudson 
River  Pulp  etc.  Co.  v.  H.  H.  Warner  &  Co.,  99  Fed.  189,  39  C.  C.  A. 
452,  holding  finding  of  referee  as  to  foreign  law  is  finding  of  fact  not 
subject  to  review;  Ryan  v.  North  Alaskan  Salmon  Co.,  153  Cal.  439, 
95  Pac.  863,  in  action  for  injury  occurring  in  Alaska  and  resulting  in 
death,  plaintiff  must  plead  and  prove  law  of  Alaska  to  show  right  of 
action  existed  in  that  forum^  and  that  action  is  brought  by  person  in 
whom  such  right  is  vested  under  laws  of  foreign  jurisdiction;  Winter 
V.  Latour,  35  App.  D.  C.  419,  holding  court  in  interference  proceeding 
will  not  take  cognizance  of  patent  law  of  France  without  plea  and 
proof;  Robinson  v.  Detroit  etc.  Nav.  Co.,  73  Fed.  895,  20  C.  C.  A.  86, 
following  rule;  Coghlan  v.  South  Carolina  Ry.  Co.,  142  U.  S.  114,  85 
L.  Ed.  956,  12  Sup.  Ct.  154,  and  Wickersham  v.  Johnston,  104  Cal.  411, 
43  Am.  St.  Rep.  119,  38  Pac.  89,  assuming  that  law  of  foreign  country 
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is  same  here ;  dissenting  opinion  in  Cnba  R.  Co.  v.  Crosby,  170  Fed.  382, 
95  C.  C.  A.  539,  majority  holding  in  action  for  personal  injury  received 
by  plaintiff  employed  by  defendant  in  foreign  country,  in  absence  of 
proof  of  foreign  law  court  will  presume  law  is  same  as  that  of  forum. 

Distinguished  in  The  New  York,  175  U.  S.  197,  44  L.  Ed.  131,  20 
Sup.  Ct.  71|  taking  judicial  notice  of  act  of  Canada  passed  as  law  of 
the  sea. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  118 
Am.  St  B^.  869,  872. 

How  case  determined  when  proper  foreign  law  not  proved.    Note, 
67  L.  R.  A.  33. 

Presumption  that  parties  to  contract  intended  to  adopt  law  of 
place  where  contract  was  made.    Note,  5  E.  B.  0.  889. 

/Contracts  are  to  be  interpreted  and  enforced  according  to  lex  loci  con- 
tractus unless  contrary  intent  appears. 

Approved  in  Pittman  v.  Pacific  Express  Co.,  24  Tex.  Civ.  598,  59  S.  W. 
951,  reaffirming  rule;  Pinney  v.  Neilson,  183  U.  S.  148,  46  L.  Ed.  127,  22 
Sup.  Ct.  54,  holding  California  stockholders  in  Colorado  corporation 
whose  charter  specified  that  one  purpose  of  incorporation  was  to  do  busi- 
ness in  California  are  personally  liable  under  Cal.  Civ.  Code,  §  322  -,  The 
Kaiser  Wilhelm  II,  230  Fed.  719,  British  libelant  cannot  maintain  suit 
in  rem  in  admiralty  court  of  United  States  against  German  vessel  to 
recover  for  repairs  and  supplies  furnished  in  England,  where  laws  of 
both  England  and  Germany  are  pleaded,  and  neither  gives  him  maritime 
lien,  or  right  to  proceed  against  vessel,  although  in  absence  of  showing 
foreign  law  our  own  would  be  applied;  Wiley  v.  Grand  Trunk  Ry.  Co., 
227  Fed.  130,  law  of  State  in  which  contract  for  carriage  of  livestock 
was  made  governs  right  of  carrier  to  limit  liability  as  to  caretaker,  in 
absence  of  Federal  law  on  subject,  regardless  of  whether  shipment  is 
interstate  or  not;  Board  of  Commerce  v.  Security  Trust  Co.,  225  Fed. 
461,  holding  contract  executed  and  to  be  performed  in  Michigan  must  be 
construed  in  light  of  decision  of  that  State;  Herman  H.  Hettler  Lumber 
Co.  V.  Olds,  221  Fed.  616,  137  C.  C.  A.  336,  where  delivery  of  lumber 
after  inspection  and  grading  by  inspector  agreed  upon  by  parties  to  sale 
was  to  be  made  in  Michigan,  law  of  Michigan  as  to  conclusiveness  of 
inspection  and  grading  must  be  applied ;  Williamson  v.  Majors,  169  Fed. 
764,  95  C.  C.  A.  186,  under  Mississippi  code  providing  that  money  lost 
on  wagers  may  be  recovered,  equity  will  cancel  deed  of  trust,  where  con- 
sideration was  losses  in  gambling  transactions  in  cotton ;  Ivy  v.  Western 
Union  Tel.  Co.,  165  Fed.  375,  act  of  Arkansas  of  1903,  providing  that  all 
telegraph  companies  doing  business  in  this  State  shall  be  liable  in  dam- 
ages for  mental  anguish  for  negligence  in  transmitting  or  delivering 
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messages,  is  valid;  Schinotti  v.  Whitney,  130  Fed.  781,  where  New 
Yorker  deposited  money  in  defendant's  bank  in  that  State,  and  interest 
was  to  be  paid  on  deposits  in  New  York,  law  of  such  State  governs 
nature  of  transaction;  Hieronymus  v.  New  York  Nat.  Building  etc. 
Assn.,  101  Fed.  14,  holding  where  loan  is  made  by  corporation  of  one 
State  to  resident  of  another,  to  be  paid  to  borrower  in  own  State  and 
secured  by  mortgage  on  real  estate  there  situated,  usuriousness  of  con- 
tract is  determined  by  laws  of  State  of  lender,  where  repayment  is  to 
be  made  there;  Sraead  v.  Chandler,  71  Ark.  510,  76  S.  W.  1068,  65 
L.  R.  A.  353,  trust  deed  made  in  Missouri  by  corporation  of  that  State, 
to  secure  debt,  governed  by  laws  of  each  State;  Bertonneau  v.  Southern 
Pacific  Co.,  17  Cal.  App.  444,  120  Pac.  54,  section  2200  of  Civil  Code 
exempting  carriers  of  specified  valuables  from  liability  in  excess  of  fifty 
dollars  unless  they  have  notice  of  nature  of  freight,  did  not  apply  to 
through  shipment  from  another  State  over  connecting  lines ;  Croissant  v. 
Empire  State  Realty  Co.,  29  App.  D.  C.  547,  where  loan  by  foreign  build- 
ing association  to  resident  of  this  District,  secured  by  mortgage  and 
bond  on  real  estate  here,  was  arranged  here,  papers  executed  and  de- 
livered here,  and  pa^onents  made  to  local  representative  of  association, 
interpretation  will  be  governed  by  laws  of  this  District;  American 
Spirits  Mfg.  Co.  v.  Eldridge,  209  Mass.  596,  95  N.  E.  944,  in  determin- 
ing extent  of  liability  under  contract  of  stock  subscription,  law  of  place 
of  contract  must  control;  American  Malting  Co.  v.  Souther  Brewing 
Co.,  194  Mass.  95,  80  N.  E.  526,  where  contract  of  sale  was  made  in  this 
State  and  purchaser  subsequently  delivered  to  vendor  certain  notes  for 
price,  which  were  payable  here,  contract  was  to  be  performed  here, 
although  notes  were  not  completed  contracts  until  accepted  by  vendor 
in  another  State;  Kavanaugh  v.  Supreme  Council  of  Royal  League,  158 
Mo.  App.  245,  248,  138  S.  W.  362,  363,  mutual  benefit  certificate  of  life 
insurance  issued  by  Illinois  corporation  to  member  living  in  that  State 
then  and  when  he  died  is  governed  by  laws  of  that  State,  and  agree- 
ment of  member  to  comply  with  future  by-laws  authorized  by-law  de- 
stroying benefits  on  suicide ;  Mayer  v.  Roche,  77  N.  J.  L.  683,  26  L.  R.  A. 
(N.  S.)  768,  75  Atl.  236,  note  dated  in  New  York  and  payable  in  New 
York  is,  in  absence  of  facts,  evincing  another  intention,  governed  by 
New  York  law,  although  maker  resided  in  New  Jersey  and  signed  note 
in  this  State ;  Atchison  etc.  R.  Co.  v.  Rodgers,  16  N.  M.  131, 113  Pac.  808, 
validity  of  Kansas  contract  will  be  determined  by  laws  and  decisions  of 
Kansas  unless  contrary  to  public  policy  of  this  jursdiction,  and  contract 
limiting  liability  of  carrier  was  void  under  Kansas  law;  Post  v.  Burger, 
216  N.  Y.  547,  Ann.  Caa.  1916B,  168,  111  N.  E.  352, 10  N.  C.  C.  A.  889, 54 
N.  Y.  L.  J.  1493,  workmen's  compensation  law  governs  injury  received  by 
sheet  metal  worker  while  performing  extrahazardous  services  for  his  em- 
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ployer  without  State,  where  employer  and  employee  were  residents  of 
State  and  contract  of  employment  was  made  there ;  Fish  v.  Delaware  etc. 
R.  Co.,  211  N.  Y.  384,  105  N.  E.  664,  validity  of  stipulation  in  contract 
of  interstate  shipment  exempting  initial  and  connecting  carriers  from  lia- 
bility for  injuries  to  shipper  accompanying  shipment  free  of  charge 
depends  upon  law  of  State  where  contract  was  made;  Johnson  v.  West- 
ern Union  Tel.  Co.,  144  N.  C.  415,  119  Am.  St.  Rep.  961,  10  L.  ».  A. 
(N.  S.)  256,  57  S.  E.  124,  right  to  recover  for  mental  anguish  for  failure 
to  deliver  telegram  given  to  company  in  Yii^nia  for  transmission  to 
person  in  North  Carolina  is  governed  by  law  of  Virginia;  Hanson  v. 
Great  Northern  Ry.  Co.,  18  N.  D.  328,  138  Am.  St.  Rep.  768,  121  N.  W. 
79,  contract  limiting  liability  of  carrier  to  five  dollars  per  hundredweight 
for  household  goods  is  contrary  to  public  policy  of  this  State  and  will 
not  be  enforced  here;  Atchison  etc.  Ry.  Co.  v.  Smith,  38  Okl.  161, 
Ann.  Gas.  1915C,  620,  132  Pac.  496,  in  action  to  recover  damages  for 
personal  injury,  waiver  on  back  of  pass  executed  and  delivered  in 
Kansas  must  be  construed  according  to  laws  of  Oklahoma  where  pro- 
vision is  valid;  Brown  v.  Western  Union  Tel.  Co.,  86  S.  C.  498,  187 
Am.  St.  Rep.  914,  67  S.  E.  147,  where  dealh  message  was  sent  from 
South  Carolina  to  Washington,  D.  C,  plaintiffs  were  entitled  to  recover 
in  action  in  South  Carolina  both  compensatory  and  punitive  damages; 
Walker  v.  Western  Union  Tel.  Co.,  75  S.  C.  526,  56  S.  E.  42,  where 
message  from  South  Carolina  to  Louisiana  was  not  delivered  as  written, 
addressee  could  recover  damages  in  South  Carolina  for  mental  anguish 
without  showing  common-law  rule  as  to  mental  anguish  had  been 
changed  in  Louisiana;  Gray  v.  Western  Union  Tel.  Co.,  108  Tenn.  46, 
91  Am.  St.  Rep.  710,  64  S.  W.  1065,  holding  one  sendiAg  telegram  from 
another  State  to  be  delivered  in  this  State  may  recover  of  telegraph 
company  for  failure  to  deliver  promptly,  damages  for  mental  distress; 
Western  Union  Tel.  Co.  v.  McWairy,  34  Tex.  Civ.  390,  78  S.  W.  970, 
determining  liability  of  telegraph  company  for  damages  for  delay  in 
delivering  of  telegraph  sent  from  New  Mexico  to  Texas ;  Western  Union 
Tel.  Co.  V.  Cooper,  29  Tex.  Civ.  594,  69  S.  W.  428,  holding  where  tele- 
gram was  delivered  in  Texas  for  transmission  to  another  Texas  point, 
via  Indian  Territory,  and  negligence  occurred  in  such  Territory,  law 
of  Texas  determined  liability;  Carstens  Packing  Co.  v.  Southern  Pac. 
Co.,  58  Wash.  248,  27  L.  R.  A.  (N.  S.)  975,  108  Pac.  617,  Umitation  by 
contract  of  liability  of  carrier  of  livestock  to  gross  negligence  is  against 
public  policy  of  State  and  will  not  be  recognized  here,  though  valid  in 
State  where  contract  was  made;  Fox  v.  Postal  Tel.  Cable  Co.,  138  Wis. 
652,  28  L.  R.  A.  (N.  S.)  490,  120  N.  W.  400,  in  action  against  telegraph 
company  for  damages  from  delay  in  delivering  message,  provision  in  con- 
tract releasing  company  from  liability  for  delay  cannot  be  used  as  de- 
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f  ense,  as  such  contract  is  against  public  policy  of  this  State,  although  con- 
tract was  valid  in  State  in  which  it  was  made;  Bartlett  v.  Collins,  109 
Wis.  482, 85  N.  W.  704,  holding  contract  made  in  this  State  between  resi- 
dents thereof  by  which  one  employed  other,  a  broker,  to  sell  wheat  for 
him  in  Chicago,  is  governed  by  law  of  this  State;  dissenting  opinion  in 
Keene  Five  Cent  Sav.  Bank  v.  Reid,  123  Fed.  228,  59  C.  C.  A.  225, 
majority  holding  provision  in  mortgage  that  if  sum  secured  or  any 
part  thereof,  or  any  interest  thereon  is  not  paid  when  due  or  if  taxes  are 
not  paid,  then  whole  of  principal  and  interest  shall  become  due  is  not 
self -operative ;  United  States  v.  North  Carolina,  136  U.  S.  222,  34  L,  Ed. 
841,  10  Sup.  Ct.  924,  Southern  Ry.  Co.  v.  Harrison,  119  Ala.  545,  72 
Am.  St  Rep.  940,  43  L.  R.  A.  387,  24  South.  557,  Brockway  v.  American 
Express  Co.,  171  Mass.  161,  50  N.  E.  627,  China  etc.  Ins.  Co.  v.  Force, 
142  N.  Y.  100,  40  Am.  St.  Rep.  583,  36  N.  E.  877,  and  Davis  v.  Chicago 
etc.  Ry.  Co.,  93  Wis.  481,  57  Am.  St.  R^.  939,  33  L.  R.  A.  658,  67  N.  W. 
19,  all  following  rule ;  Coghlan  v.  South  Carolina  Ry.  Co.,  142  U.  S.  110, 
35  L.  Ed.  954, 12  Sup.  Ct.  152,  presuming  that  principal  bears  same  rate 
after  maturity ;  London  Assurance  v.  Companhia  De  Moagens,  167  U.  S. 
161,  42  L.  Ed.  121,  17  Sup.  Ct.  790,  interpreting  contract  according  to 
English  law;  The  Majestic,  60  Fed.  627,  23  L.  R.  A.  750,  9  C.  C.  A.  161, 
a  contract  written  and  signed  in  England  is  to  be  construed  according 
to  its  laws;  The  Carib  Prince,  63  Fed.  268,  construing  bill  of  lading 
signed  in  English  port  according  to  law  of  England;  Phinney  v.  Mutual 
Life  Ins.  Co.,  67  Fed.  498,  499,  holding  that  law  of  New  York  was  appli- 
cable to  the  contract;  Hubbard  v.  Exchange  Bank,  72  Fed.  235,  18 
C.  C.  A.  525,  holding  contract  to  accept  draft  was  governed  by  law  of 
State  where  made;  The  Henry  B.  Hyde,  82  Fed.  683,  deciding  validity 
of  stipulation  according  to  laws  of  New  York ;  Caesar  v.  Capell,  83  Fed. 
420,  presuming  that  parties  intend  contract  to  be  governed  by  laws  of 
Missouri;  Altenberg  v.  Grant, .85  Fed.  348,  29  C.  C.  A.  185,  presuming 
that  parties  intended  to  reorganize  under  laws  of  Kentucky;  Palmer 
V.  Atchison  etc.  R.  R.  Co.,  101  Cal.  195,  35  Pac.  633,  holding  law  of 
place  of  contract  governs  liability  of  carrier;  Hazel  v.  Chicago  etc.  Ry. 
Co.,  82  Iowa,  483,  48  N.  W.  927,  enforcing  contract  valid  in  State  where 
made ;  Fonseca  v.  Cunard  S.  S.  Co.,  153  Mass.  557,  25  Am.  St.  Rep.  664, 
12  L.  R.  A.  342,  27  N.  E.  667,  holding  stipulation,  being  valid,  will  be 
enforced  here,  though  opposed  to  our  laws ;  Baxter  Nat.  Bank  v.  Talbot, 
154  Mass.  216,  13  L.  R.  A.  65,  28  N.  E.  164,  holding  lex  loci  contractus 
governed  in  action  on  note;  Reed  v.  Western  Union  Tel.  Co.,  135  Mo. 
674,  58  Am.  St.  Rep.  617,  34  L.  R.  A.  497,  37  S.  W.  907,  holding  laws 
of  State,  where  message  was  delivered  to  company,  govern;  P.  &  L.  E. 
R.  R.  V.  Bishop,  13  Ohio  C.  C.  392,  holding  postal  clerk  on  train  was 
not  a  passenger;  Railway  Co.  v.  Simon,  15  Ohio  C.  C.  127,  128,  uphold- 
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ing  contract  limiting  carrier's  liability;  dissenting  opinion  in  Bath  Gas 
etc.  Co.  V.  Claffy,  151 N.  Y.  48,  86  L.  R.  A,  672,  45  N.  E.  398,  determining 
case  of  ultra  vires  contract  of  foreign  corporation  according  to  laws  of 
forum ;  Card  v.  Hine,  39  Fed.  821,  arguendo. 

.  Distinguished  in  Easton  v.  Geo.  Wostenholm  &  Son,  137  Fed.  528, 
70  C.  C.  A.  108,  where  firm  purchased  goods  in  England  through  agent 
who  was  to  advance  money,  pay  freight  and  other  charges  for  commis- 
sion, agent's  contract  governed  by  English  law,  though  some  of  goods 
ordered  through  firm's  Costa  Rica  agent;  Cleveland  etc.  Ry.  Co.  v. 
Druien,  118  Ky.  245,  247,  80  S.  W.  780,  where  carrier  contracted  in 
Illinois  to  carry  freight  to  Kentucky  and  contract^  relieved  carrier  from 
loss  by  fire  not  caused  by  its  negligence,  which  contract  was  valid  in 
Illinois,  in  action  in  Kentucky  for  loss  in  Illinois,  contract  good  defense. 

Place  of  the  contract.    Note,  55  Am.  St  Rep.  48. 
Law  governing  validity  of  contract  limiting  common-law  liability  of 
carrier  of  goods.    Note,  4  Aim.  Cas.  1107. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  R.  A.  197. 

Conflict  of  laws  as  to  carrier's  contracts.    Note,  68  L.  R.  A.  614, 
527. 

Conflict  of  laws  as  to  sales  of  personalty.    Note,  64  L.  R.  A.  829. 

Conflict  of  laws  as  to  capacity  of  married  women  to  contract.   Note, 
26  L.  R.  A.  (N.  S.)  765. 

Oontract  of  aflrelglitment  commenced  in  country  wliere  made  is  gOT- 
emed  by  laws  of  that  country. 

Approved  in  The  Kensington,  183  U.  S.  269,  46  L.  Ed.  198,  22  Sup.  Ct. 
104,  holding  restrictions  of  liability  of  steamship  company  for  its  own 
negligence  to  passenger  will  not  be  upheld,  though  ticket  issued  and 
accepted  in  foreign  country  and  contained  condition  making  it  subject 
to  law  thereof,  which  sustains  such  stipulations ;  Workman  v.  Mayor  etc. 
of  New  York,  179  U.  S.  562,  45  L.  Ed.  821,  21  Sup.  Ct.  215,  holding 
maritime  law  governs  in  determining  liability  of  city  for  injury  to  an- 
other vessel  by  city's  fireboat  in  custody  of  its  fire  department  which 
is  negligently  handled  while  hastening  to  fire;  Austrian  Union  S.  S.  Co. 
V.  Calafiore,  194  Fed.  378,  114  C.  C.  A.  295,  where  bill  of  lading  was 
for  carriage  of  cargo  of  lemons  from  Italy  to  New  Orleans,  provision 
allowing  deviation  did  not  give  ship  right  to  stop  several  days  at  Tampa, 
Florida,  to  take  on  cargo  for  succeeding  voyage,  and  ship  was  liable 
for  damage  to  fruit  from  such  delay;  Manchester  Liners  v.  Virginia- 
Carolina  Chemical  Co.,  194  Fed.  470,  472,  charter  of  English  ship  owned 
by  English  Company  to  German  company  for  carriage  of  cargo  from 
Germany  to  United  States,  made  in  Germany,  but  in  English  language, 
is  governed  by  law  of  Germany;  Shelton  v.  Canadian  Northern  Ry.  Co., 
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189  Fed.  158,  Federal  court  sitting  in  Minnesota  enforces  contract  made 
in  Canada  for  shipment  of  goods  between  points  in  Canada,  exempting 
railway  from  liability  for  negligence,  where  snch  exemption  is  valid 
under  Canadian  law;  The  Fri,  154  Fed.  338,  83  C.  C.  A.  205,  provision 
in  contract  of  affreightment  exempting  carrier  by  sea  from  loss  or 
damage  caused  by  n^ligence  may  be  enforced  in  United  States  court, 
where  contract  was  made  in  country  where  such  stipulation  was  legal, 
and  where  it  related  to  transportation  of  property  on  foreign  vessel  on 
voyage  not  including  port  of  United  States;  Rundell  v.  La  Campagnie 
Generale  Transatlantique,  100  Fed.  662, 40  C.  C.  A.  625,  holding  suit  in  ad- 
miralty in  United  States  courts  to  recover  damages  for  death  of  person  on 
high  seas,  which  was  caused  by  negligence,  cannot  be  maintained;  The  New 
England,  110  Fed.  416,  holding  provision  in  ticket  issued  by  English 
steamship  to  passenger  in  United  States,  for  passage  from  American  to 
English  port,  that  contract  shall  be  govemied  by  English  law,  does  not 
validate  exemption  of  company  frrm  liability  for  servant's  negligence; 
Wilson  V.  Lewiston  Mill  Co.,  150  N.  Y.  322,  56  Am.  St  Rep.  685,  44 
N.  E.  961,  location  of  contract  depends  on  intention  of  parties;  United 
States  Savings  etc.  Co.  v.  Shain,  8  N.  D.  140,  77  N.  W.  1008,  parties  may 
agree  that  laws  of  either  State  govern;  dissenting  opinion  in  New  York 
&  Cuba  Mail  S.  S.  Co.  v.  Maldonado  &  Co.,  225  Fed.  358,  majority  hold- 
ing law  of  New  York,  not  of  Mexico,  controlled  collection  of  freight 
charges  to  be  paid  in  New  York  upon  contract  of  shipment  from  point 
in  Mexico  to  New  York,  though  bill  of  lading  was  signed  in  Mexico. 
Distinguished  in  Smith  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  194  Fed.  80, 
114  C.  C.  A.  157,  whether  waiver  of  liability  for  injuries  printed  on 
back  of  pass  delivered  to  employee  was  valid  so  as  to  constitute  defense 
to  action  for  injuries  resulting  from  carrier's  n^ligence  depended  on 
law  of  place  of  accident,  not  on  law  of  place  where  pass  was  delivered. 

Carrier's  Ualiility  on  contract  to  dellTer  and  recelye  payment  In  Uyer- 
pool  is  not  governed  by  English  law. 

Cited  in  Larsen  v.  Allan  line  S.  S.  Co.,  37  Wash.  564,  80  Pac.  184, 
arguendo;  The  E.  A.  Shores,  Jr.,  73  Fed.  345,  and  Missouri  Pac.  Ry.  Co. 
V.  Sherwood,  84  Tex.  135, 17  L.  R.  A.  647,  19  S.  W.  458,  arguendo. 

Insurer  becomes  subrogated  to  insured's  right  against  carrier  upon  pay- 
ment of  loss. 

Approved  in  Gilchrist  Transp.  Co.  v.  Boston  Ins.  Co.,  223  Fed.  717, 
139  C.  C.  A.  246,  insurer  paying  damage  for  loss  of  cargo  was  subro- 
gated to  rights  of  assured  and  may  maintain  action  for  dapiages  equal 
to  amount  of  insurance  paid;  The  Windber,  209  Fed.  132,  where  bill 
of  lading  for  goods  alleged  to  have  been  lost  on  steamship  provided 
that  in  case  of  loss  for  which  carrier  would  be  liable  it  should  have 
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benefit  of  insurance,  carrier  was  entitled  to  discovery  of  insurance  policy 
without  reference  to  its  right  to  benefit  of  insurance ;  Palmer  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  208  Fed.  667,  669,  insurers  having  paid  pol- 
icy on  property  destroyed  by  fire  caused  by  negligence  of  third  person 
may  maintain  action  in  their  own  name  against  such  person  under  laws 
of  Washington;  Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202  Fed. 
651, 121  C.  C.  A.  58,  right  of  insurer  of  vessel  which  has  been  paid  loss 
resulting  from  collision  to  subrogation  to  rights  of  owner  in  damages 
recovered  from  other  vessel  arises  from  indemnity  nature  of  insurance 
contract,  and  no  provision  therefor  in  policy  is  necessary;  Travelers' 
Ins.  Co.  V.  Great  Lakes  Engineering  Wks.  Co.,  184  Fed.  430,  86  L.  B.  A. 
(N.  S.)  60,  107  C.  C.  A.  20,  1  N.  C.  C.  A.  750,  under  Ohio  statute,  in- 
surer, who  by  paying  loss  has  been  subrc^ated  to  rights  of  assured 
against  third  person,  may  maintain  action  at  law  in  its  own  name; 
Stockton  Milling  Co.  v.  California  Navigation  etc.  Co.,  165  Fed.  358, 
in  action  by  shipper  against  vessel  owner  to  recover  value  of  goods 
lost  through  latter 's  negligence,  it  is  no  defense  that  goods  were  insured 
and  insurance  had  been  paid,  although  it  does  not  appear  that  action 
is  brought  for  benefit  of  insurer;  Walter  Baker  &  Co.  v.  New  York,  N.  H.'' 
&  H.  R.  Co.,  162  Fed.  498,  insurer  upon  paying  to  insured  amount  of 
loss,  without  stipulation  in  bill  of  lading  to  that  effect,  becomes  sub- 
rc^ated  to  assured 's  right  of  action;  The  Livingstone,  130  Fed.  749, 
65  C.  C.  A.  610,  neither  abandonment  to  insurer  of  vessel  sunk  nor 
bill  of  sale  conveying  same  vests  in  insurer  with  right  of  action 
against  vessel  in  fault;  British  America  Assur.  Co.  v.  Colorado  etc.  Ry. 
Co.,  52  Colo.  594,  41  L.  R.  A.  (N.  S.)  1202,  125  Pac.  510,  where  insurer 
pays  loss  caused  by  fire  set  by  railroad  in  operation  of  its  road,  and  by 
statute  railroad  is  liable,  insurer  is  entitled  to  subrogation  to  rights  of 
owner  and  may  recover  amount  paid  on  policy;  J.  Sidney  Smith 
&  Son  V.  Phoenix  Ins.  Co.,  181  Mo.  App.  460,  168  S.  W.  833, 
under  fire  policy  providing  that  on  payment  of  loss,  insured  was  to 
assign  to  insurer  rights  against  railroad,  insured  having  recovered 
full  value  of  property  from  railroad,  could  not  assign  rights,  and 
insurer  was  released  from  liability  for  loss;  Globe  v.  Rutgers  Fire 
Ins.  Co.  V.  Chicago  etc.  R.  Co.,  174  Mo.  App.  547, 160  S.  W.  909,  measure 
of  liability  of  railroad  to  insurance  company  subrogated  to  rights  of 
owner  was  actual  value  of  property  destroyed  by  fire  and  not  its  insured 
value;  Lake  Erie  etc.  R.  R.  Co.  v.  Falk,  62  Ohio  St.  306,  56  N.  E.  1023, 
holding  in  action  by  owner  against  railroad  for  loss  of  property  by  fire, 
insurer  paying  owner  for  loss  should  intervene  for  purpose  of  being  sub- 
rogated to  rights  of  owner  to  extent  of  payment;  St.  Louis  etc.  Ry.  Co. 
V.  Commercial  etc.  Ins.  Co.,  139  U.  S.  235,  36  L.  Ed.  158,  11  Sup.  Ct.  557, 
holding  subrogation  could  only  be  enforced  in  right  of  insured ;  0  'Brien 
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V.  Miller,  168  U.  S.  302,  42  L.  Ed.  475,  18  Snp.  Ct.  146,  holding  owners 
of  ship  liable  to  libelants  as  creditors ;  Marine  Ins.  Co.  v.  "St.  Lonis  etc. 
Ry.  Co.,  41  Fed.  645,  in  action  by  insurer  against  carrier,  insured  need 
not  be  joined;  The  Queen,  78  Fed.  171,  and  Pacific  Coast  S.  S.  Co.  v. 
Bancroft-Whitney  Co.,  94  Fed.  192,  36  C.  C.  A.  135,  holding  insurer, 
after  death  of  one  partner,  could  maintain  suit  in  firm  name  against 
carrier;  Springfield  etc.  Ins.  Co.  v.  Richmond  etc.  Ry.  Co.,  48  Fed.  361, 
and  North  German  Fire  Ins.  Co.  v.  Adams,  142  Fed.  442,  73  C.  C.  A. 
555,  both  arguendo. 

Stipulation  that  carrier  shall  liave  l>eiiefit  of  Uiraranee   limits  in- 
surer's right  against  him. 

Approved  in  In  re  Liikeland  Transp.  Co.,  103  Fed.  334,  holding  where 
in  suit  for  limitation  of  liability  arising  out  of  collision  resulting  in 
total  loss  of  second  vessel,  such  vessel,  though  equally  at  fault,  was 
awarded  exemption  from  liability  to  cargo  owners,  such  owners  not  sub- 
rogated to  rights  against  insurers  of  cargo  under  benefit  of  insurance 
clause  in  bill  of  lading;  Lussiter  v.  Norfolk  etc.  R.  Co.,  136  N.  C.  94,  48 
S.  E.  644,  upholding  amendment  of  complaint  for  wrongful  death  in 
another  State  to  show  law  of  such  State. 

Distinguished  in  dissenting  opinion  in  Lassiter  v.  Norfolk  etc.  R.  Co., 
136  N.  C.  97,  48  S.  E.  645,  majority  upholding  amendment  of  complaint 
in  action  for  wrongful  death  in  another  State,  to  show  law  of  such  State. 

Appellate  court  may  remand  cause  to  allow  amemdmant  to  answer. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  29,  44  L.  Ed.  60,  20  Sup.  Ct. 
12,  following  rule.  • 

Distinguished  in  Jackson  &  Sharp  Co.  v.  Fay,  20  App.  D.  C.  115,  deny-, 
ing  motion  to  modify  judgment  of  affirmance  for  defendant  in  action 
of  deceit  by  allowing  plaintiff  to  amend  declaration,  where  after  sus- 
taining of  demurrer  in  court  below  plaintiff  elected  not  to  amend. 

Foreign  judgments.    Note,  94  Am.  St.  Rep.  635. 

Ship  owner's  right  to  average  contribution  as  against  cargo  owners 
where  common  peril  is  caused  by  master's  n^ligence.  Note,  24 
E.  R.  G.  437. 

129  U.  S.  464,  32  L.  Ed.  800,  9  Sup.  Ot.  480,  LIVEBPOOL  ETC.  STEAM  00. 
Y.  rN^SURAKCE  00.  OF  NORTH  AMEBIOA. 

Not  cited^ 

129  17.  S.  465-470.  82  L.  Ed.  732,  ALLEN  ▼.  SMITH. 

Statute  may  be  waived,  and  waiyer  is  no  evidence  of  ftaud  in  suit  to 
impeach  Judgment. 
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Approved  in  Hanchett  v.  Blair,  100  Fed.  825,  holding  where  corpo- 
ration which  has  given  mortgage  does  not  plead  limitations  in  fore- 
closure, it  cannot  be  pleaded  by  one  to  whom  corporation  has  contracted 
to  sell  the  property  bnt  who  has  not  been  vested  with  either  full  equi- 
table title  or  possession  under  his  contract ;  Blair  v.  Silver  Peak  Mines, 
84  Fed.  740,  one  made  defendant  to  foreclosure  suit  cannot,  by  demurrer, 
set  up  statute  of  limitations. 

129  U.  8.  470-478,  32  I..  Ed.  786,  UNITED  STATES  ▼.  8T00KSLAOEB. 

Not  cited. 

129  U.  S.  479-493,  32  L.  Ed.  774,  NOBTON  ▼.  BBOWNSVILI^E. 

Constitutional  provision  for  keeping  in  force  previous  laws  does  not 
perpetuate  one  empowering  acts  forbidden. 

Approved  in  Wilkes  County  Commrs  v.  Coler,  180  U.  S.  631,  45  L.  Ed. 
656,  21  Sup.  Ct.  467,  holding  rights  of  holders  of  county  bonds  are  de- 
terminable in  Federal  court  by  law  of  State  as  it  was  declared  by  State 
court  to  be  at  time  bonds  were  made  and  put  upon  market;  Farmers' 
Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  911,  under  Const.  S.  D.,  art  XllI, 
§  4,  as  amended  in  1902,  city  could  not  issue  bonds  thereunder  on  vote 
taken  prior  to  amendment  under  statute  providing  that  majority  deter- 
mined by  mayoralty  vote  at  last  city  election;  Cooper  Hospital  v.  Cam- 
den, 68  N.  J.  L.  702,  64  Atl.  423,  holding  charter  of  Cooper  Hospital 
was  not  contract  between  State  and  corporation  providing  for  exemp- 
tion of  property  from  taxation;  Chicago  etc.  Ry.  Co.  v.  Halliday,  45 
Okl.  653,  664, 145  Pac.  793,  act  of  Congress  of  June  11,  1906,  known  as 
Employers'  Liability  Act,  is  repugnant  to  Constitution  of  Oklahoma  and 
was  not  extended  and  put  in  force  in  this  State  by  section  2,  article  XXV 
of  schedule  to  Constitution;  Fidelity  Trust  etc.  Co.  v.  Lawrence  County 
92  Fed.  579,  580,  34  C.  C.  A.  563,  following  rule;  Criswell  v.  Montana 
Cent.  Ry.  Co.,  18  Mont.  173,  33  L.  E.  A.  556,  44  Pac.  527,  construing  pro- 
vision as  to  discriminations  against  domestic  corporations ;  Commissioners 
of  Wilkes  County  v.  Call,  123  N.  C.  322,  44  L.  II..A.  256,  31  S.  E. 
486,  legislation  authorizing  county  indebtedness  must  conform  to  constitu- 
tional requirements ;  Wilson  v.  Polk  County,  112  Mo.  135,  20  S.  W.  471, 
Commissioners  of  Buncombe  County  v.  Payne,  123  N.  C.  487,  31  S.  fi.  711, 
and  Nelson  v.  Haywood  County,  87  Tenn.  789,  4  L.  R.  A.  655,  11  S.  W. 
887,  Constitution  annulled  act  empowering  Hayward  county  to  issue  aid 
bonds ;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  666  40  L.  Ed.  845, 
16  Sup.  Ct.  710,  and  State  v.  Planters'  etc.  Ins.  Co.,  96  Tenn.  208,  31 
S.  W.  993,  Constitution  of  1870  withdrew  all  of  offers  of  charter  exemp- 
tions from  taxation  not  accepted ;  Brownsville  v.  Loague,  129  U.  S.  502, 
32  L.  Ed.  783,  9  Sup.  Ct.  330,  arguendo. 
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129  17.  a   493-^05,   32  !■.  Ed.   780,   9   Sup.  Ct.   327,   BBOWN'SVILIiE   ▼. 
LOAGUIS. 

Wliere  pettUoner  is  obliged  to  go  beliliid  Judgment  to  obtain  remedy 
on  bonds,  court  will  notice  tbeir  invallditj. 

Approved  in  Ward  v.  Joslin,  186  U.  S.  162,  46  L.  Ed.  1099,  22  Sup.  Ct. 
811,  holding  judgment  against  corporation  is  not  so  conclusive  on  stock- 
holder, in  action  to  enforce  his  liability  for  corporate  obligation  under 
Kansas  laws,  as  to  prevent  his  showing  that  because  such  corporate  obli- 
gation was  ultra  vires  he  was  not  liable  under  such  laws;  Board  of 
Commrs.  of  Hertford  County  v.  Tome,  153  Fed.  84,  82  C.  C.  A.  215, 
where  judgments  on  certain  railroad  aid  bonds  had  become  dormant  and 
required  court  order  to  revive  them  and  authorize  enforcement  by  man- 
damus, defendants  were  not  estopped  by  judgments  to  question  validity 
of  act  under  which  bonds  were  issued ;  Grand  County  v.  People,  16  Colo. 
App.  225,  64  Pac.  678,  holding  in  mandamus  to  compel  county  commis- 
sioners to  pay  judgment  against  county,  where  petitioner  shows  that 
judgment  was  rendered  upon  warrants,  petition  must  show  failure  of 
board  to  levy  tax  it  was  required  by  law  to  levy  to  pay  such  warrants ; 
Bradstreet  Co.  v.  Jackson,  81  Miss.  236,  32  South.  999,  holding  where 
city  levied  under  Code  1892,  §  2972,  privilege  tax  on  commercial  agen- 
cies while  law  imposing  State  privilege  tax  on  them  was  in  force,  it  can- 
not collect  such  tax  by  suit  after  repeal  of  law ;  Lawrence  Mfg.  Co.  ▼• 
Janesville  Mills,  138  IT.  S.  562,  34  L.  Ed.  1009,  11  Sup.  Ct.  405,  chan- 
cery may  refuse  to  enforce  a  decree  it  considers  erroneous;  Franklin 
County  V.  German  Sav.  Bank,  142  U.  S.  100,  35  L.  Ed.  950,  12  Sup.  Ct. 
150,  after  a  decree,  an  issue  cannot  be  retried  in  a  collateral  action; 
Wilder  v.  Board  of  Commrs.  of  Rio  Grande  County,  41  Fed.  514,  holding 
judgment  not  conclusive  as  to  validity  of  debt  on  which  rendered; 
United  States  v.  Key  West,  78  Fed.  94,  23  C.  C.  A.  663,  issuing  man- 
damus to  require  absolutely  the  levy  of  a  tax;  Central  Trust  Co.  ▼. 
Clark,  81  Fed.  273,  26  C.  C.  A.  397,  sustaining  inquiry  as  to  whether 
intervener's  demand  ought  to  be  reduced;  Union  Bank  v.  Board  of 
Commrs.  of  Oxford,  90  Fed.  12,  holding  judgment  estops  defendant  to 
contest  validity  of  bonds;  Smith  v.  Broderick,  107  Cal.  651,  48  Am.  St. 
Rep.  172,  40  Pac.  1036,  holding  claim  reduced  to  judgment  could  not  be 
paid  out  of  revenues  of  subsequent  year ;  Water  Commrs.  of  New  Bruns- 
wick V.  Cramer,  61  N.  J.  L.  273,  68  Am.  St.  R^.  707,  39  Atl.  672,  quaere, 
whether  there  can  be  an  estoppel  of  record  on  a  matter  of  public  law; 
Union  Bank  v.  Commrs.  of  Oxford,  119  N.  C.  228,  34  L.  R.  A.  491,  25 
S.  E.  970,  holding  void,  judgment  on  bonds  issued  ultra  vires;  Harkness 
V.  Hutcherson,  90  Tex.  386,  38  S.  W.  1121,  issuing  mandamus  to  compel 
trustee  to  issue  warrant;  Grand  Island  etc.  R.  R.  Co.  v.  Baker,  6  Wyo. 
399,  401,  71  Am.  St.  Rep.  947,  948,  34  L.  R.  A.  843,  844,  45  Pac.  503, 
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mandamns  does  not  lie  to  compel  town  to  levy  tax  in  excess  of  debt  limi- 
tation; dissenting  opinion  in  Deposit  Bank  v.  Frankfort,  191  U.  S.  523, 
48  L.  Ed.  276,  24  Sup.  Ct.  154,  majority  holding  where  Federal  court  has 
denied  validiiy  of  State  law  under  which  taxes  were  levied  because  of 
contract  exempting  from  all  taxation,  question  is  res  ad  judicata  as  to 
right  to  levy  taxes  under  such  law  in  any  other  year. 

Distinguished  in  Cushman  v.  Warren-Scharf  Asphalt  Paving  Co.,  22D 
Fed.  862,  135  C.  G.  A.  289,  in  ancillary  suit  to  enforce  prior  judgment 
at  law  jurisdictionally  valid  and  free  from  fraud,  court  cannot  review 
such  judgment  for  errors;  Estill  County  v.  Embry,  144  Fed.  915,  75 
C.  C.  A.  654,  where  county  contested  regularity  of  proceeding  for  rail- 
road bonds  and  validity  of  bonds  upheld,  county  estopped  to  contest 
their  validity  in  proceeding  to  compel  tax  levy  to  pay  them;  State  v. 
Mayor  etc.  of  City  of  Bristol,  109  Tenn.  319,  70  S.  W.  1032,  holding  city 
cannot  have  reviewed  validity  of  bonds  as  defense  to  mandamus  to  com- 
pel levy  of  tax  to  pay  judgments  rendered  on  interest  coupons  from 
bonds  in  favor  of  bona  fide  purchasers  acquiring  title  after  bonds  held 
valid;  Board  of  Commrs.  of  Lake  County  v.  Piatt,  79  Fed.  573,  25 
C.  C.  A.  87,  holding  judgment  concludes  power  to  create  debt;  Rio 
Grande  County  v.  Burpee,  24  Cok).  60,  48  Pac.  540,  holding  court  could 
not  determine  validity  of  cause  of  action  upon  which  judgment  was  ren- 
dered; Bear  v.  County  Commrs.  of  Brunswick,  122  N.  C.  437,  66  Am. 
St.  Bep.  713,  29  S.  E.  719,  inlnandamus  proceedings  it  is  no  defense 
that  judgment  was  rendered  on  a  void  claim ;  Howard  v.  Huron,  5  S.  D. 
547,  26  L.  B.  A.  498,  59  N.  W.  835,  and  6  S.  D.  189, 190, 191,  26  L.  B.  A. 
501,  602,  60  N.  W.  806,  807,  nothing  in  contradiction  of  judgment  can  be 
alleged  in  mandamus  proceedings  to  enforce  it. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Bep.  111. 

Effect  on  pre-existing  judgments  of  statute  permitting  release  of 
one  joint  judgment  debtor  without  affecting  others.  Note,  9 
L.  B.  A.  (N.  S.)  1066. 

Mandaauifl  llei  to  compel  performance  of  duty;  it  confers  no  new 
anthorlty. 

Approved  in  Seymour  v.  United  States,  10  App.  D.  C.  669,  denying 
mandamus  to  compel  commissioner  of  patents  to  reinstate  interference 
proceedings;  State  v.  Ray,  47  Mont.  573,  Ann.  Gas.  19160,  130,  133 
Pac.  962,  denying  mandamus  to  compel  register  to  issue  certificate  for 
land,  where  issuing  of  certificate  was  joint  duty  of  register  and  Gov- 
ernor, and  no  demand  had  been  made  on  Governor;  Regents  of  Agri- 
cultural College  V.  Vaughn,  12  N.  M.  343,  78  Pac.  63,  where  legis- 
lature passed  act  known  as  Temporary  Provisional  Indebtedness  Fund 
XIV— 41 
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• 

and  ordered  teiritorial  treasurer  to  transfer  to  it  certain  designated 
funds,  mandamus  will  not  lie  to  compel  treasurer  to  transfer  to  it  other 
funds  than  those  named  in  act;  City  of  Austin  v.  Cahill,  99  Tez.  195, 
88  S.  W.  551,  mandamus  lies  to  compel  city  to  levy  tax  to  pay  claim 
for  interest  on  bonds,  reduced  to  judgment;  Page  v.  McClure,  79  Vt. 
89,  64  Atl.  453,  denying  mandamus  to  compel  town  board  to  canvass  and 
count  ballots  at  local  option  election  and  declare  result  thereof,  where 
board  was  under  no  legal  duty  to  perform  such  acts;  Missouri  v.  Mur- 
phy, 170  U.  S.  95,  42  L.  Ed.  962, 18  Sup.  Ct.  611,  and  Patton  v.  Williams, 
74  Mo.  App.  455,  both  following  rule ;  United  States  v.  Blaine,  139  U.  S. 
319,  85  L.  Ed.  188,  11  Sup.  Ct.  612,  mandamus  does  not  lie  where  act 
requires  discretion;  United  States  v.  Lamont,  155  U.  S.  308,  39  L.  Ed. 
163,  15  Sup.  Ct.  98,  refusing  to  mandamus  Secretary  of  War  to  sign 
contract;  Kansas  etc.  Ry.  Co.  v.  Fitzhugh,  61  Ark.  341,  33  S.  W.  208, 
refusing  mandamus  to  compel  clerk  to  do  an  act  not  within  his  line 
of  duty;  State  v.  Towers,  71  Conn.  664  (see  42  Atl.  1086),  mandamus 
will  not  be  issued  unless  respondent  had  legal  authority  to  perform 
the  act ;  High  School  Dist.  v.  Green  Grove,  77  Wis.  537,  46  N.  W.  897, 
mandamus  lies  to  compel  town  to  raise  its  share  of  school  fund;  Ter- 
ritory V.  Perea,  6  N.  M.  639,  30  Pac.  929,  enumerating  prerequisites  to 
mandamus;  Board  of  Supervisors  v.  Catlett,  86  Ya.  164,  9  S.  E.  1001, 
arguendo. 

Mandamus  against  Governor.    Note,  81  Am.  St.  Bep.  300. 

What  duties  the  performance  of  which  may  be  compelled  by  man- 
damus.   Note,  126  Am.  St  Bep.  498. 

Municipal  corporation's  power  to  tax  to  pay  debts  and  expenaes  does 
not  Imply  power  to  Issue  aid  bonds. 

Approved  in  Pettit  v.  Duke,  10  Utah,  317,  37  Pac.  669,  levy  of  tax 
was  unauthorized. 

Mandamus  to  enforce  Judgment  will  be  refnsed  where  alleged  canse  of 
action  referred  to  is  sbown  not  to  exist. 

Approved  in  Branson  v.  Caskie,  127  Ga.  603,  9  L.  E.  A.  (N.  S.) 
1002,  56  S.  E.  622,  denying  mandamus  to  compel  issuance  of  warrant 
to  pay  judgment,  where  pleadings  disclosed  that  judgment  against 
county  was  founded  on  alleged  cause  of  action  for  which  county  was 
not  liable. 

Distinguished  in  Equitable  Inv.  Trust  Co.  v.  Board  of  Commrs.,  86 
Kan.  711,  121  Pac.  1098,  application  for  mandamus  to  compel  levy  of 
tax  to  pay  judgment  against  county  cannot  be  defeated  by  showing 
that  judgment  was  based  upon  demand  for  pa3nnent  of  which  no  obli- 
gation rested  on  county,  and  which  county  oould  not  have  been  required 
to  pay  except  for  judgment. 
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129  17.  8.  605^506,  82  L.  Ed.  784,  9  Sup.  Ot  331,  NOBTON  ▼.  BBOWNS- 
•     VILLBk 

Writ  dlBinlfised,  where  dtatlon  returnable  in  1887,  but  record  not  filed 
until  December,  1888. 

Approved  in  Freeman  v.  United  States,  227  Fed.  735,  holding  placing 
of  case  on  calendar  was  equivalent  to  indefinite  enlargement  of  time 
for  filing  transcript,  and  government  was  not  entitled  to*  dismissal*^ 
Chamberlain  Transp.  Co.  v.  South  Pier  Coal  Co.,  126  Fed.  167,  61 
C.  C.  A.  109,  holding  order  granting  leave  to  file  petition  for  appeal 
and  an  assignment  of  errors,  and  subsequent  approval  of  appeal  bond, 
reciting  allowance  of  appeal,  is  suf&cient  to  show  that  appeal  was 
allowed  when  petition  therefor  was  filed ;  Talty  v.  District  of  Columbia, 
20  App.  D.  C.  492,  dismissing  writ  of  error  to  police  court,  where  from 
record  it  appears  that  bill  of  exceptions  was  signed  and  filed  two  days 
after  expiration  of  time  prescribed,  though  af&davits  were  filed  to  sho^ 
that  bill  of  exceptions  was  filed  in  time,  but  inadvertently  dated  wrong. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  It.  A.  861. 

129  n.  8.  606-612,  32  Xm.  Ed.  771,  9  Sap.  Ct.  366,  McKBNNA  ▼.  SIMPSON. 
Amignee  may  sue  in  State  court  to  set  aside  fraudulent  conveyance. 
Approved  in  In  re  Rusch,  116  Fed.  272,  63  C.  C.  A.  631,  holding  Cir- 
cuit Court  of  Appeals  cannot,  under  Bankruptcy  Act  of  1898,  §  24b, 
revise  plenary  suits  by  trustee  against  third  parties  which  might  have 
been  maintained  in  State  court,  but  which,  by  consent  of  defendant, 
have  been  brought  and  determined  in  Bankruptcy  Court;  Mueller  v. 
Bruss,  112  Wis.  409,  88  N.  W.  230,  upholding  jurisdiction  of  action  by 
bankruptcy  trustee  to  set  aside,  as  fraudulent,  conveyances  made  by 
bankrupt  which  are  not  void  under  said  act  but  which  were  made  in 
fraud  of  creditors  and  are,  therefore,  void  under  Stats.  1898,  §  2320 ; 
Binder  v.  McDonald,  106  Wis.  337,  82  N.  W.  167,  holding  Rev.  Stats. 
Wis.,  §  1694,  providing  that  if  insolvent  make  voluntary  assignment 
within  ten  days  after  attachment,  attachment  shall  be  dissolved,  was 
not  superseded  by  Bankruptcy  Act  of  1898. 

Supreme  Court  cannot  review  State  decisioB  in  suit  by  bankruptcy  as- 
signee whose  power  was  unquestioned. 

Distinguished  in  In  re  Macon  Sash,  Door  etc.  Co.,  112  Fed.  333,  hold- 
ing appointment  of  receiver  by  State  court  to  administer  assets  under 
State  law  after  passage  of  Bankruptcy  Act  is  nullity,  and  may  be  so 
held  in  any  court. 

State  court's  decision  as  to  what  dionld  be  deemed  frandulent  conTey- 
ance  presents  no  Federal  question. 
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Approved  in  Cramer  v.  Wilson,  195  U.  S.  416,  49  L.  Ed.  259,  25  Sup. 
Ct.  94,  contention  that  conveyance  was  either  in  frand  of  creditors  or 
that  residuary  estate  remained  in  grantor  which  would  pass  under 
assignee's  sale  in  bankruptcy  presents  no  Federal  question;  Gableman 
V.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  340,  45  L.  Ed.  228,  21  Sup.  Ct.  173, 
holding  Federal  court  receiver  cannot  remove  cause  to  Federal  court 
where  appointment  made  under  general  equity  powers  of  courts  of 
chancery;  Avery  v.  Popper,  179  U.  S.  313,  45  L.  Ed.  206,  21  Sup.  Ct. 
97,  holding  question  whether  right  of  selection,  recognized  as  between 
mortgagor  and  mortgagee,  is  also  applicable  as  between  purchaser  on 
Federal  execution,  and  mortgage  is  not  Federal  question;  Lyttle  v. 
National  Surety  Co.,  43  App.  D.  C.  142,  affirming  decree  of  Supreme 
Court  of  District  of  Columbia  awarding  fund  in  hands  of  receiver  to 
surety  company  to  extent  of  its  lien;  Lane  v.  Innes,  43  Minn.  141,  45 
N.  W.  5,  maintaining  action  to  set  aside  fraudulent  conveyances  made 
by  bankrupt;  Heath  v.  Shaffer,  93  Fed.  648,  holding  State  courts  had 
jurisdiction  of  actions  by  trustees  in  bankruptcy  for  collection  of 
debts ;  Thompson  v.  Fairbanks,  196  U.  S.  523,  49  L.  Ed.  585,  25  Sup. 
Ct.  306,  arguendo. 

Administration  of  Federal  laws  iii  State  courts.    Note,  48  L.  B.  A. 
86. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  535. 

129  U.  8.  612-530,  32  !■.  Ed.  764,  9  Sup.  Ot.  355,  KIMBBKLT  T.  ABMB. 

Findings  of  master  are  merely  advisory. 

Approved  in  Early  Times  Distil.  Co.  v.  Zeiger,  11  N.  M.  229,  67  Pac. 
736,  and  Early  Times  Distil.  Co.  v.  Zeiger,  11  N.  M.  187,  66  Pac.  533, 
both  reaffirming  rule;  Stokes  v^  Williams,  226  Fed.  154,  District  Court 
need  not  refer  to  special  master  issue  of  acceptance  or  rejection  of 
offer  by  creditors  of  corporation,  made  to  receiver,  to  purchase  all 
its  assets  for  certain  sum,  since  character  of  office  of  master  is  advisory 
only ;  International  Harvester  Co.  v.  Carlson,  217  Fed.  738,  133  C.  C.  A. 
430,  while  applications  for  discharge  may  be 'referred  to  referee  in 
bankruptcy  to  ascertain  and  report  facts,  such  reference  is  not  by 
consent,  and  report  of  referee  is  advisory  only;  Bliss  v.  Washoe  Cop- 
per Co.,  186  Fed.  825,  109  C.  C.  A.  133  (affirming  Bliss  v.  Anaconda 
Copper  Min.  Co.,  167  Fed.  347),  holding  findings  of  master,  in  case 
referred  without  consent,  are  advisory  merely,  and  denying  injunction 
restraining  operation  of  smelter  alleged  to  be  injurious  to  farming  in- 
dustries ;  Mastin  v.  Noble,  157  Fed.  508,  85  C.  C.  A.  98,  affirming  decree 
based  on  master's  report  recommending  that  bill  to  set  aside  deed  and 
lease  be  dismissed,  where  evidence  was  insufficient  to  show  that  agent 
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through  whom  lease  and  sale  of  mining  property  were  made  had  secret 
interest  in  purchase;  Ha{^;ood  v.  Beny,  167  Fed.  814,  85  C.  C.  A. 
ITly  in  suit  to  recover  on  contract  for  services  in  buying,  renting  and 
selling  lands,  in  which  it  was  necessary  to  state  account,  finding  of 
fact  by  master  on  reference  made  without  consent  does  not  have 
weight  of  special  verdict  of  jury,  but  is  advisory  only,  and  question 
must  be  determined  on  evidence  where  exceptions  are  taken  both  in 
trial  and  appellate  court;  Bliss  v.  Anaconda  Copper  etc.  Co.,  156  Fed. 
310,  where  reference  was  without  consent  of  complainant,  master's  find- 
ings were  merely  advisory;  Rust  v.  Electric  Lighting  Co.,  124  Ala. 
207,  27  South.  268,  holding  order  confirming  report  of  master  in  fore- 
closure proceedings  which  omits  after-acquired  property  covered  by 
mortgage  is  only  interlocutory,  and  does  not  limit  power  of  court  to 
thereafter,  by  final  decree,  subject  the  after-acquired  property  to  mort- 
gage debt;  Sant  v.  Perronville  Shingle  Co.,  179  Mich.  61,  146  N.  W. 
216,  in  action  for  accounting  and  dissolution  of  corporation,  findings 
of  fact  of  master  or  commissioner  upon  reference  are  only  advisory, 
and  may  be  accepted  or  disregarded  according  to  court's  judgment; 
State  V.  Arkansas  Lumber  Co.,  260  Mo.  274,  169  S.  W.  164,  in  quo 
warranto  to  forfeit  franchises  and  licenses  of  corporations  charged 
with  violating  anti-trust  law,  findings  of  fact  of  commissioner,  though 
persuasive,  are  not  binding;  Johnson  v.  Gallegos,  10  N.  M.  4,  60  Pac. 
72,  holding  court  may,  of  own  motion,  make  additional  and  supple- 
mental findings  to  those  made  by  master,  if  such  additional  findings  are 
based  on  evidence,  in  order  to  clear  up  matter  necessary  for  determina- 
tion of  cause;  Curry  v.  McDaniel,  33  Okl.  20,  21,  124  Pac.  319,  reviewing 
report  by  master,  where  whole  case  was  referred  over  objection  of  one 
of  parties,  and  holding  finding  that  parties  were  first  cousins  of  de- 
ceased was  against  weight  of  evidence;  Scroggy  v.  Kelley,  32  Okl. 
405,  122  Pac.  697,  under  law  in  Indian  Territory,  where  cause  was 
referred  to  master  over  objections  of  party  for  any  purpose,  except 
to  take  testimony  and  state  account,  report  was  not  entitled  to  same 
weight  as  verdict  of  jury;  Commonwealth  v.  Archibald,  195  Pa.  St,  319, 
46  Atl.  6,  holding  court  may  appoint  master  to  execute  decree  for 
account;  Morrow  v.  Sneed,  121  Tenn.  176,  114  S.  W.  202,  where  chan- 
cellor was  disqualified  by  reason  of  being  defendant  in  case,  master 
and  his  deputy  were  equally  disqualified  from  entering  order  pro  con- 
fesso  on  defendant's  cross-bill;  Gunn  v.  Black,  60  Fed.  153,  8  C.  C.  A. 
534,  refusing,  in  action  on  accounting,  to  reverse  action  of  lower  court 
in  disallowing  claims;  Cann  v.  Cann,  40  W.  Va.  152,  20  S.  E.  914, 
arguendo. 

Court  caimot  refer  entire  ease  to  nuuiter  without  consent  of  parties. 
Approved  in  Haight  &  Freese  Co.  v.  Weiss,  156  Fed.  334,  84  C.  C.  A. 
224y  where  order  referring  whole  cause  to  master  would  have  been 
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irregular  when  made,  under  equity  rules,  unless  by /consent  of  parties 
such  consent  must  be  presumed  by  appellate  court;  Garinger  v.  Palmer, 
126  Fed.  911,  61  C.  C.  A.  436,  applying  rule  in  action  to  set  aside  con- 
veyances for  fraud;  Easter  v.  Ralston,  32  App.  D.  C.  19,  function  of 
auditor  of  court  below  is  that  of  master  to  whom  duty  of  stating  items 
of  indebtedness  between  parties  and  ascertaining  balance  due  may  be 
assigned,  but  court  cannot  refer  entire  decision  to  him  without  consent 
of  parties;  De  Baca  v.  Pueblo  of  Santo  Domingo,  10  N.  M.  39,  60  Pac. 
73,  upholding  finding  of  fact  made  by  judge;  Medler  v.  Albuquerque 
Hotel  etc.  Co.,  6  N.  M.  341,  28  Pac.  564,  refusing  to  reverse  findings  of 
master  where  not  opposed  to  the  evidence;  De  Cordova  v.  Korte,  7 
N.  M.  681,  41  Pac.  627,  where  there  is  no  objection  to  a  reference, 
consent  of  all  parties  is  presumed. 

Cause  having  been  referred  by  consent,  master's  findings  bind  court 
unless  manifestly  erroneous. 

Approved  in  Schwartz  v.  Duss,  103  Fed.  565,  43  C.  C.  A.  323,  reafiirm- 
ing  rule;  Watlington  v.  United  States,  233  Fed.  248,  holding  mailing 
of  letter,  postage  prepaid,  raises  presumption  of  receipt  by  addressee, 
and  proved  copies  of  letters  sent  to  accused  charged  with  using  mails 
to  defraud,  may  be  received  in  evidence  without  accounting  for  orig- 
inals; United  States  v.  Ness,  230  Fed.  955,  affirming  decree  dismissing 
suit  to  cancel  certificate  of  citizenship  on  ground  that  it  was  illegally 
procured;  Goldsmith  Silver  Co.  v.  Savage,  229  Fed.  627,  628,  in  case  of 
infringement  of  trademark  findings  of  master  were  sustained;  Bates 
V.  Dresser,  229  Fed.  775,  under  consent  order  referring  cause  to  master 
and  reserving  right  to  review,  findings  of  fact  are  no  more  than  pre- 
sumptively correct,  but  will  be  sustained  unless  against  weight  of 
evidence;  United  States  v.  United  Surety  Co.,  226  Fed.  986,  overruling 
exceptions  to  findings  of  consent  referee  in  equity  in  action  to  enforce 
mechanic's  lien;  Nichols  v.  Elken,  225  Fed.  692,  affirming  decree  dis- 
missing bill  by  trustee  in  bankruptcy  to  recover  from  defendants  pref- 
erence alleged  to  have  been  paid  by  bankrupt  in  violation  of  Bank- 
ruptcy Act;  In  re  Utica  Pipe  Foundry  Co.,  221  Fed.  790,  confirming 
report  of  special  master  in  bankruptcy,  disallowing  and  dismissing 
claims  for  damages  for  breach  of  employment  contracts  made  on  con- 
tingency; Abbott  V.  Underwood,  216  Fed.  337,  132  C.  C.  A.  479,  re- 
versing decree  of  specific  performance,  after  her  death,  of  wife's  con- 
tract to  convey  land  in  which  husband  did  not  join,  where  master  and 
trial  judge  overlooked  fact  that  Kansas  statute  provides  that  one-half 
of  all  real  estate  owned  by  wife  goes  to  husband  upon  her  death; 
Connor  v.  United  States,  214  Fed.  526,  629,  131  C.  C.  A.  68,  holding 
court  had  no  power  to  disregard  findings  to  consent  referee,  and  re- 
versing decree  for  cancellation  of  patents  to  desert  lands  on  ground 
of  fraudulent  proof;  Hattiesburg  Lumber  Co.  v.  Herrick,  212  Fed.  842, 
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843,  129  C.  C.  A.  288,  in  suit  for  accounting  of  mutual  transactions 
covering  period  of  two  years  and  involving  numerous  claims  and  coun- 
terclaims, findings  of  fact  of  master  appointed  by  consent  were  con- 
clusive upon  court  unless  unsupported  by  any  legal  evidence,  and 
conclusions  of  law  were  only  reviewable  on  exceptions;  Silver  King 
Coalition  Mines  Co.  v.  Silver  King  Consol.  Min.  Co.,  204  Fed.  178,  122 
C.  C.  A.  402,  affirming  findings  of  fact  of  trial  court  as  to  value  of 
ore  extracted  by  defendant  and  its  grantor  from  mining  claim,  which 
was  common  property  of  complainant  and  defendant,  and  holding  com- 
plainant was  entitled  to  recover  one-half  such  sum  with  interest ;  Haines 
V.  First  Nat.  Bank,  203  Fed.  228,  121  C.  C.  A.  431,  affirming  decree 
based  on  master's  report  that  funds  of  corporation  used  to  pay  notes 
to  bank  executed  by  president  of  corporation  to  cover  alleged  loss  by 
failure  of  former  corporation  were  not  impressed  with  trust  so  as  to 
be  recoverable  for  benefit  of  estate  of  new  company  in  bankruptcy; 
Stromberg-Carlson  Tele'phone  Mfg.  Co.  v.  Simmons,  199  Fed.  260,  con- 
firming report  of  master  and  reforming  notes  issued  in  series  by  inser^ 
tion  of  provision  making  entire  debt  due  on  default  of  payment  of 
any  note  or  interest;  Peterson  v.  Mettler,  198  Fed.  940,  overruling 
exceptions  to  findings  of  master  that  bankrupt's  conveyance  of  prop- 
erty was  fraudulent  and  trustee  was  entitled  to  recover;  De  Laval 
Separator  Co.  v.  Iowa  Dairy  Separator  Co.,  194  Fed.  425,  114  C.  C.  A. 
385,  affirming  decree  dismissing  bill  for  infringement  of  patent  for  im- 
provements in  liners  for  centrifugal  bowls  for  separating  cream  from 
milk,  issued  to  Fredrik  Ljungstrom,  where  patent  was  anticipated  by 
bowls  made  and  put  into  actual  use  by  Wilbur  W.  Marsh ;  In  re  Senoia 
Duck  Mills,  193  Fed.  719,  where  issues  raised  by  answer  to  bankruptcy 
petition  were  submitted  to  special  master,  and  such  reference  is  entered 
as  rule  of  court,  master's  report  may  not  be  set  aside  and  disregarded 
at  discretion  of  court ;  State  of  Iowa  v.  Carr,  191  Fed.  263,  112  C.  C.  A. 
477,  affirming  decree  quieting  title  of  complainants  to  land,  and  enjoin- 
ing defendants  and  State  of  Iowa  from  asserting  adverse  title  and 
from  clouding  title  by  surveys,  reports  or  conveyances;  Century  Elec- 
tric Co.  V.  Westinghouse  Electric  &  Mfg.  Co.,  191  Fed.  362,  112  C.  C.  A. 
8,  Tesla  patents  regarding  electrical  transmission  of  power  are  valid, 
and  defendant's  device  claiming  to  follow  combinations  secured  by 
patents  to  Thomson  and  Wightman,  and  to  Thomson,  is  infringement 
thereof;  Boatmen's  Bank  v.  Trower  Bros.  Co.,  18 J  Fed.  810, 104  C.  C.  A. 
314,  stipulation  to  commit  to  referee  for  trial  and  decision  issues  of 
fact  in  action  at  law  gives  court  no  authority  to  try  issues  after  avoid- 
ance of  findings  of  referee  for  error  of  law,  but  entitles  parties  to 
new  trial  by  chosen  referee  under  proper  instructions  from  court  upon 
questions  of  law  alone;  Spring  Garden  Ins.  Co.  v.  Amusement  Syndi- 
cate Co.,  178  Fed.  522,  531,  102  C.  C.  A.  29,  in  suit  by  insurance  com- 
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panies  to  restrain  prosecution  of  actions  at  law  on  policies  covering 
same  property  on  ground  that  apportionment-  of  loss  was  necessaiyi 
findings  of  fact  by  master  that  policies  were  not  obtained  by  fraud, 
as  to  amount  of  loss  and  manner  of  apportionment,  were  conclusive; 
Westall  V.  Avery,  171  Fed.  630,  96  C.  C.  A.  428,  where,  in  proceeding 
by  trustee  in  bankruptcy  to  set  aside  conveyances  as  fraudulent,  after 
evidence  had  been  taken  before  jury  on  two  issues  and  verdict  directed, 
by  agreement  in  open  court  order  was  entered  referring  other  issues 
to  arbitrator,  finding  of  arbitrator  could  only  be  reviewed  for  fraud, 
misconduct  or  other  recognized  legal  reasons;  Jefferson  Hotel  Co.  v. 
Brumbaugh,  168  Fed.  873,  94  C.  C.  A.  279,  in  suit  to  enforce  mechanic's 
lien,  where  defendant  hotel  company  asked  that  its  codef  end  ants,  sub- 
contractors of  plaintiff,  prove  their  accounts  and  priorities  before 
master  of  court,  such  prayer  did  not  bind  hotel  company  to  abide 
master's  judgment,  and  court  was  entitled  to  review  master's  findings 
of  fact  and  law;  Thomdyke  v.  Alaska  Perseverance  Min.  Co.,  164  Fed. 
665,  90  C.  C.  A.  473,  affirming  decree  for  defendant  in  suit  to  establish 
alleged  right  of  plaintiffs  by  prior  appropriation  to  one  thousand  miner's 
inches  of  waters  of  certain  creek,  where  evidence  clearly  justified  find- 
ings made  by  court  below;  Gage  v.  J.  F.  Smyth  Mercantile  Co.,  160 
Fed.  430,  87  C.  C.  A.  377,  in  suit  to  cancel  certain  securities,  and  for 
accounting  as  to  payment  of  debt,  where  it  was  stipulated  that  in  case 
of  afiObmance  of  master's  report,  complainant  should  recover  one  hun- 
dred and  thirty-two  dollars  and  eighty-one  cents,  all  parties  were  con- 
cluded by  stipulation  as  to  amount  due;  United  States  v.  Ramsey,  158 
Fed.  494,  in  reference  by  consent  in  action  at  law,  court  cannot  decline 
to  accept  report  upon  ground  that  referee  has  erred  in  judgment; 
Macon  Grocery  Co.  v.  Beach,  156  Fed.  1011,  overruling  finding  of 
master  that  payment  by  insolvent,  whose  indebtedness  was  thirteen 
thousand  dollars,  of  current  store  bill  of  two  dollars  and  seventy-five 
cents,  was  act  of  bankruptcy;  Coder  v.  Arts,  152  Fed.  946,  16  L.  R.  A. 
(N.  S.)  372,  82  C.  C.  A.  91,  affirming  decree  that  mortgage  of  farm 
lands  to  secure  pre-existing  debt  made  within  four  months  of  filing 
petition  in  bankruptcy  was  not  preference,  where  trial  court  consid- 
ered conflicting  evidence, .  and  no  obvious  error  of  law  or  serious  mis- 
take of  fact  has  been  made;  Sandford  v.  Embry,  151  Fed.  983,  81 
C.  C.  A.  167,  holding  exception  to  master's  report  in  partnership  account- 
ing is  defective  where  it  fails  to  point  out  specific  error  relied  upon; 
Cleage  v.  Laidley,  149  Fed.  353,  79  C.  C.  A.- 284,  applying  rule  to  finding 
that  transactions  constituted  act  of  bankruptcy;  The  Mobila,  147  Fed. 
883,  appl3ring  rule  to  findings  of  commissioner  as  to  value  of  vessel 
lost  in  collision;  La  Bourgogne,  144  Fed.  783,  75  C.  C.  A.  647,  applying 
rule  to  findings  of  commissioner  in  admiralty;  Chicago  Motor  Vehicle 
Co.  V.  American  Oak  Leather  Co.,  141  Fed.  521,  72  C.  C.  A.  676,  uphold- 
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ing  referee's  findings  of  insolvency  and  of  commission  of  acts  of  bank- 
ruptcy; Paulns  V.  Buck  Mfg.  Co.,  129  Fed.  597,'  64  C.  C.  A.  162,  apply- 
ing rule  to  findings  of  chancellor  in  infringement  suit;  Big  Creek  etc. 
Iron  Co.  V.  American  Loan  etc.  Co.,  127  Fed.  633,  62  C.  C.  A.  351, 
applying  rule  in  suit  to  foreclose  mortgage  of  corporation  where  fraud 
on  preferred  stockholders  set  up  in  defense;  Manhattan  Life  Ins.  Co. 
V.  Wright,  126  Fed.  88,  61  C.  C.  A.  138,  applying  rule  to  findings  of 
trial  court  in  suit  on  life  insurance  policy;  Western  Union  Tel.  Co.  v. 
American  Bell  Tel.  Co.,  126  Fed.  343,  00  C.  C.  A.  220,  reversing  106 
Fed.  686,  applying  rule  in  suit  for  royalties  on  patent  under  contract; 
Gregg  V.  Metropolitan  Trust  Co.,  124  Fed.  723,  59  C.  C.  A.  637,  apply- 
ing rule  in  suit  to  determine  priorities  between  mortgage  of  railroad 
and  current  operating  expenses  in  gross  earnings  of  road;  Moore  v. 
Moore,  121  Fed.  738,  58  C.  C.  A.  19,  upholding  findings  of  trial  court 
in  partition  suit;  Ferguson  Contracting  Co.  v.  Manhattan  Trust  Co., 
118  Fed.  792,  55  C.  C.  A.  529,  applying  rule  in  suit  to  enforce  lien  for 
work  done  on  railroad;  Sanders  v.  Village  of  Riverside,  118  Fed.  723, 
55  C.  C.  A.  240,  applying  rule  in  ejectment  suit  against  village  claiming 
land  as  public  park;  Murphy  v.  Southern  R.  Co.,  115  Fed.  259,  53 
C.  C.  A.  477  (affirming  99  Fed.  469),  upholding  finding  by  master  as 
to  question  of  boundaries  based  on  examination  of  deeds  and  upon 
conflicting  oral  testimony;  Steams-Roger  Mfg.  Co.  v.  Brown,  114  Fed. 
943,  52  C.  C.  A.  559,  holding  order  granting  temporary  injunction  in 
infringement  suit  is  presumptively  correct  on  appeal;  Kinloch  Tel.  Co. 
V.  Western  Electric  Co.,  113  Fed.  666,  51  C.  C.  A.  362,  upholding  find- 
ings of  court  in  suit  for  infringement  of  Seely  patent  No.  330,067,  for 
improvement  in  multiple  switchboard;  John  Hancock  Mut.  Cife  Ins. 
Co.  V.  Houpt,  113  Fed.  575,  applying  rule  in  suit  to  cancel  life  insur- 
ance policy  for  misrepresentation  in  application;  The  Gertrude,  112 
Fed.  448,  upholding  finding  of  commissioner  as  to  value  of  vessel  lost 
in  collision;  Thallman  v.  Thomas,  111  Fed.  283,  49  C.  C.  A.  317, 
upholding  chancellor's  decree  based  on  conflicting  evidence  in  suit  to 
determine  boundaries  of  mining  claim;  James  v.  Germania  Iron  Co.,  107 
Fed.  602,  46  C.  C.  A.  476,  holding  erroneous  decision  of  Secretaiy  of 
Interior  that  prior  entry  of  certain  land  was  superior  to  entry  made 
after  notification  of  local  land  officers  that  land  was  open  to  settle- 
ment; The  Anaces,  106  Fed.  743,  45  C.  C.  A.  596,  holding  findings  of 
admiralty  court  in  suit  for  injuries  to  stevedore,  sustained  while  stow- 
ing cotton  in  hold  of  ship,  are  presumptively  correct;  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  106  Fed.  717, 
45  C.  C.  A.  544,  construing  claims  to  patent  for  brake-beam;  McNamara 
V.  Home  Land  etc.  Co.,  105  Fed.  204,  applying  rule  in  suit  for  specific 
performance  of  contract  to  sell  and  deliver  cattle  (reversed  in  111  Fed. 
822);  Fidelity  &  Casualty  Co.  v.  St.  Matthew's  Sav.  Bank,  104  Fed. 
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861,  44  C.  C.  A.  226,  applying  rule  in  action  on  employer's  indemnity 
bond;  North  American  Exploration  Co.  v.  Adams,  104  Fed.  408,  45 
C.  C.  A.  185,  applying  mle  in  suit  to  enjoin  diversion  of  waters 
from  stream  and  used  to  operate  mill;  Belding  v.  Hebard,  103  Fed. 
541,  43  C.  C.  A.  296,  applying  rule  in  boundary  suit  as  to  finding  of 
State  boundary  line ;  Singleton  v.  -Felton,  101  Fed.  527,  42  C.  C.  A. 
57,  applying  rule  in  action  for  damages  against  railroad  for  killing 
alleged  trespasser  riding  on  construction  train;  Wiser  v.  Lawler,  7 
Ariz.  192,  62  Pac.  704,  refusing  to  review  refusal  of  trial  court  to  find 
facts  which  were  merely  evidentiary ;  Claypool  v.  Johnston,  91  Ark.  552, 
553,  121  S.  W.  942,  master  appointed  under  order  directing  him  to 
take  testimony  as  to  value  of  fruit  trees  and  report  evidence  was  not 
authorized  to  make  finding  as  to  value  of  trees ;  York  v.  Tyler,  21  D.  C. 
273,  afi&rming  decree  based  on  report  of  auditor  in  suit  to  enforce 
mechanic's  lien;  Groom  v.  Ocala  Plumbing  etc.  Co.,  62  Fla.  467,  57 
South.  245,  afiirming  decree  of  foreclosure  of  mechanic's  lien  based  on 
report  of  master  appointed  by  consent;  Murphy  v.  Patterson,  24  Mont. 
580,  63  Pac.  377,  holding  where  reference  provided  that  referee  should 
take  testimony  and  state  complete  account  between  parties,  but  did  not 
authorize  him  to  hear  and  determine  issues,  his  findings  have  not  force 
of  special  verdict;  Locust  v.  Caruthers,  23  Okl.  377,  100  Pac.  621, 
holding  it  was  error  for  court  to  disregard  findings  of  master  that  cer- 
tain persons  were  married  and  children  were  legitimate,  and  renders 
decree  on  evidence  as  it  appeared  to  him;  Richardson  v.  Harsha,  22 
Okl.  418,  98  Pac.  902,  holding  court  erred  in  setting  aside  findings  of 
master  supported  by  undisputed  evidence,  and  declaring  defendant 
trustee  of  lot  for  church  and  on  refusal  to  make  conveyance  court 
may  decree  same  on  complaint  of  grantee;  Hope  v.  Bourland,  21  Okl. 
867,  98  Pac.  581,  in  suit  to  reform  deed,  where  consent  order  was 
entered  appointing  special  master  to  hear  evidence  and  decide  issues, 
findings  of  fact  should  be  given  same  conclusiveness  as  verdict  of  jury ; 
dissenting  opinion  in  €k)ldsmith  Silver  Co.  v.  Savage,  229  Fed.  629, 
majority  holding  evidence  supported  findings  of  master  in  case  of  in- 
fringement of  trademark;  dissenting  opinion  in  Snow  v.  Hazlewood, 
157  Fed.  908,  86  C.  C.  A.  226,  majority  reversing  decree  of  Circuit 
Court  confirming  report  of  master  and  directing  that  decree  be  entered 
in  favor  of  complainant  for  cancellation  of  deed,  where  defendant 
failed  to  sustain  burden  of  proof  that  there  was  no  secret  agreement 
that  attorney  should  have  interest  in  purchase;  dissenting  opinion  in 
Chauncey  v.  Dyke  Bros.,  119  Fed.  21,  55  C.  C.  A.  679,  determining 
priorities  between  mortgage  lien  and  lien  for  labor  and  materials  for 
improvements;  dissenting  opinion  in  Wells,  Fargo  &  Co.  v.  Walker,  9 
N.  M.  202,  50  Pac.  924,  majority  holding  in  suit  on  note,  referred  by 
consent  to  master,  his  findings  of  fact,  which  were  sustained  by  evi- 
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dence,  were  conclusive;  Camden  v.  Stuart,  144  U.  S.  119,  86  L.  Ed. 
368,  12  Sup.  Ct.  590,  Davis  v.  Schwartz,  155  U.  S.  637,  89  L.  Ed.  298, 
15  Sup.  Ct.  239,  Keep  v.  Fuller,  42  Fed.  897,  Clyde  v.  Richmond  etc. 
Ry.  Co.,  59  Fed.  399,  Phoenix  Furniture  Co.  v.  Put-in-Bay  Hotel,  66 
Fed.  684,  Moline  Plow  Co.  v.  Carson,  72  Fed.  389,  18  C.  C.  A.  606, 
Randolph  v.  Allen,  73  Fed.  32,  19  C.  C.  A.  353,  Farrar  v.  Bemheim, 
74  Fed.  438,  20  C.  C.  A.  496,  Farrar  v.  Bemheim,  75  Fed.  139,  Walker 
V.  Kinnare,  76  Fed.  106,  22  C.  C.  A.  75,  Tate  v.  Holmes,  76  Fed.  667, 
22  C.  C.  A.  -466,  CentraJ  Trust  Co.  v.  East  Tennessee  Land  Co.,  79  Fed. 
20,  Central  Trust  Co.  v.  East  Tennessee  etc.  R.  R.  Co.,  80  Fed.  626, 
26  C.  C.  A.  30,  The  Elton,  83  Fed.  520,  31  C.  C.  A.  496,  Kunsemiller 
V.  Hill,  86  Fed.  200,  29  C.  C.  A.  658,  Third  Nat.  Bank  v.  National  Bank 
of  Chester  Valley,  86  Fed.  858,  Medler  v.  Albuquerque  Hotel  etc.  Co., 
6  N.  M.  342,  28  Pac.  554,  Field  v.  Romero,  7  N.  M.  640,  41  Pac.  519, 
Givena  v.  Veeder,  9  N.  M.  260,  50  Pac.  317,  First  Nat.  Bank.  v.  Mc- 
Clellan,  9  N.  M.  664,  58  Pac.  349,  Shipman  v.  Fletcher,  91  Va.  480, 
22  S.  E.  460,  and  Hartman  v.  Evans,  38  W.  Va.  677,  18  S.  E.  813,  all 
following  rule ;  Boesch  v.  Graff,  133  U.  S.  705,  88  L.  Ed.  790,  10  Sup. « 
Ct.  381,  there  was  sufficient  error  to  bring  master's  report  before  the 
court;  Kimberly  v.  Arms,  40  Fed.  550,  557,  where  decree  has  been 
entered  by  Circuit  Court,  in  pursuance  of  mandate,  it  cannot  review 
same  for  newly  discovered  evidence  without  consent  of  Supreme  Court; 
In  re  Thomas,  45  Fed.  787,  where  reference  is  on  motion,  in  absence 
of  one  party,  report  is  merely  advisory;  The  Cayuga,  59  Fed.  488,  8 
C.  C.  A.  188,  errors  in  commissioner's  report  will  not  be  considered 
unless  excepted  to;  Gunn  v.  Black,  60  Fed.  155,  8  C.  C.  A.  534,  refusing, 
in  action  on  accounting,  to  reverse  decision  of  lower  court  in  disallow- 
ing claims;  Gay  Mfg.  Co.  v.  Camp,  68  Fed.  68,  15  C.  C.  A.  226,  no 
exception  to  master's  report  should  be  considered  unless  same  had  been 
brought  to  his  attention;  American  Bell  Tel.  Co.  v.  Western  Union ^ 
Tel.  Co.,  69  Fed.  671,  16  C.  C.  A.  367,  right  of  dismissal  would  be  lost ' 
after  report  of  master;  Walters  v.  Western  etc.  R.  R.  Co.,  69  Fed. 
710,  accepting  master's  report  in  absence  of  evidence  of  bias  or  mis- 
take; Stuart  V.  Hayden,  72  Fed.  408,  18  C.  C.  A.  618,  sustaining  findin;r 
of  court;  Crawford  v.  Neal,  144  U.  S.  596,  36  L.  Ed.  557,  12  Sup.  Ct. 
762,  Furber  v.  Ferris,  145  U.  S.  134,  36  L.  Ed.  661,  12  Sup.  Ct.  821, 
Metropolitan  Nat.  Bank  v.  Rogers,  53  Fed.  779,  3  C.  C.  A.  666,  Warren 
V.  Burt,  58  Fed.  106,  7  C.  C.  A.  105,  Paxson  v.  Brown,  61  Fed.  883, 
10  C.  C.  A.  135,  United  States  v.  Winona  etc.  Ry.  Co.,  67  Fed.  962, 
Latta  V.  Granger,  68  Fed.  72,  15  C.  C.  A.  228,  Fitchett  v.  Blows,  74 
Fed.  51,  20  C.  C.  A.  286,  Cheney  v.  Bilby,  74  Fed.  60,  20  C.  C.  A.  291, 
and  McKinley  v.  Williams,  74  Fed.  102,  20  C.  C.  A.  312,  all  presuming 
finding  of  lower  court  to  be  correct ;  Snider  v.  Dobson,  74  Fed.  758, 
21  C.  C.  A.  76,  refusing  to  reverse  finding  of  Circuit  Court;  Denver 
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etc.  R.  R.  Co.  V.  Ristine,  77  Fed.  59,  23  C.  C.  A.  13,  presuming  that 
finding  of  lower  court  was  correct;  Bosworth  v.  Hook,  77  Fed.  687, 
,  23  C.  C.  A.  404,  where  reference  is  made  on  motion,  master's  finding 
has  not  the  force  of  a  verdict;  Farmers'  Loan  etc.  Co.  v.  McClure,  78 
Fed.  210,  24  C.  C.  A.  64,  refusing  to  disturb  court's  finding  as  to 
solicitor's  compensation  in  foreclosure  suit ;  Emil  Kiewert  Co.  v.  Juneau, 
78  Fed.  712,  24  C.  C.  A.  294,  refusing  to  disturb  decision  affirming 
findings  of  commissioner;  Mercantile  Trust  Co.  v.  Farmers'  Loan  etc. 
Co.,  81  Fed.  259,  26  C.  C.  A.  383,  refusing  to  disturb  decision  of  lower 
court  after  submission  to  master;  Mann  v.  Keene  Guarantee  Sav. 
Bank,  86  Fed.  53,  29  C.  C.  A.  547,  refusing  to  disturb  decree  deciding 
mental  capacity;  United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88 
Fed.  153,  31  C.  C.  A.  427,  master's  findings  are  not  conclusive  if  addi- 
tional evidence  is  introduced  before  court;  De  Cordova  v.  Korte,  7 
N.  M.  682,  41  Pac.  528,  it  is  error  to  set  aside  findings  of  master  be- 
cause of  conflict  of  evidence;  Witt  v.  Cuenod,  9  N.  M.  146,  50  Pac.  329, 
presumption  as  to  correctness  of  master's  report  does  not  obtain  after 
they  are  set  aside;  Wells,  Fargo  &  Co.'s  Express  v.  Walker,  9  N.  M. 
184,  50  Pac.  358,  holding  master's  findings  of  fact  to  be  conclusive; 
Simonds  etc.  Mach.  Co.  v.  Hathom  Mfg.  Co.,  83  Fed.  492,  and  Hulings 
v.  Hulings  Lumber  Co.,  38  W.  Va.  370,  18  S.  E.  627,  arguendo. 

Distinguished  in  Oteri  v.  Scalzo,  145  U.  S.  589,  36  L.  Ed.  828,  12  Sup. 
Ct.  898,  upholding  decree  at  variance  with  conclusions  of  master;  Blas- 
sengame  v.  Boyd,  178  Fed.  2,  3,  21  Ann.  Oaa.  800, 101  C.  C.  A.  129,  where 
order  of  reference  recited  that  special  master  was  appointed  on  motion 
of  plaintiff's  attorney  and  that  report  should  be  filed  subject  to  further 
orders  of  court,  reference  was  ex  parte,  and  did  not  refer  issues  to  mas- 
ter for  final  decision ;  Karr  v.  Ames,  168  Fed.  699,  94  C.  C.  A.  33,  where 
original  order  of  reference  was  without  consent,  stipulation  to  refer 
supplemental  issues  to  master,  instead  of  broadening  original  order,  con- 
fined master's  authority  over  supplemental  issues  within  limits  of 
authority  over  original  issues,  and  court  could  examine  evidence  and 
determine  issues  of  fact  and  law;  Guarantee  Gold  Bond  Loan  etc.  Co.  v. 
Edwards,  164  Fed.  812,  90  C.  C.  A.  585,  where  parties  proceeded  withbut 
objection  to  general  order  of  reference  to  master  before  suit  was  com- 
menced, finding  of  master  was  not  unassailable,  and  deed  by  ignorant 
Indian  woman  of  land  worth  from  one  thousand  dollars  to  two  thousand 
dollars  for  three  hundred  dollars,  was  held  to  be  mortgage;  The  Colum- 
bian, 100  Fed.  995,  holding  Circuit  Court  of  Appeals  not  bound  by  find- 
ing of  fact  made  by  lower  court  in  admiralty;  Greenhaw  v.  Combs,  74 
Ark.  338,  339,  69  L.  R.  A.  827,  85  S.  W.  769,  770,  where  in  suit  to  re- 
form deed,  order  entered  appointing  surveyor  to  survey  land,  hear 
])roofs  and  report  findings,  parties  not  bound  by  his  conclusions  of  law; 
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Home  Land  &  Cattle  Co.  y.  McNamara,  lU  Fed.  827,  49  C.  C.  A.  642, 
ari^endo. 

Conclusiveness  and  weight  of  master's  findings  of  fact.  Note,  19 
Ann.  Gas.  909,  912,  914. 

Liability  of  partner  to  account  for  profits  derived  in  outside  busi- 
ness from  employment  of  opportunity  or  information  derived  from 
partnership.    Note,  19  £.  R.  G.  597. 

Partner  cannot  engage  im  firm  business  on  own  account  and  keep 
ramlngs. 

Approved  in  Maas  v.Lonstorf,  194  Fed.  584, 114  C.  C.  A.  419,  where 
defendant  induced  his  aunt  to  furnish  one-half  expense  required  to  ex- 
plore mining  property  with  understanding  that  she  should  have  one- 
third  interest  in  option  he  should  secure  on  land,  defendant  could  not, 
by  merging  lease  options  into  purchase  options,  hold  purchase  options 
without  duty  to  account;  Goldsmith  v.  Koopman,  152  Fed.  176,  81 
C.  C.  A.  465,  holding  assignment  of  interest  in  patent  was  voidable  for 
fraud,  and  complainant  was  entitled  to  cancellation,  and  to  recover  his 
share  of  profits  realized  by  assignees;  McAlpine  v.  Millen,  104  Minn. 
300,  116  N.  W.  587,  in  action  for  accounting,  evidence  sustains  findings 
of  trial  court  that  defendant  kept  proper  and  honest  books  of  account 
and  made  true  and  correct  accounting  of  business  of  firm;  Selwyn 
&  Co.  V.  Waller,  212  N.  Y.  511,  L.  R.  A.  1915B,  160, 106  N.  E.  322,  where 
two  theatrical  producers  agreed  as  joint  adventurers  to  bring  out  cer- 
tain play  on  profit-sharing  basis  and  to  pay  author  royalties,  and  prior 
to  agreement  one  of  producers  acquired  interest  in  royalties  which  he 
concealed  from  his  associate,  and  after  agreement  assigned  plaintiff  por- 
tion of  his  interest,  plaintiff's  assignor  was  guilty  of  breach  of  legal 
duty  to  associate  and  plaintiff  was  subject  to  same  liability;  Edwards  v. 
Johnson,  90  S.  C.  100,  72  S.  E.  642,  in  suit  for  accounting  of  profits  ot 
joint  venture,  evidence  warranted  finding  that  defendant  failed  to  carry 
out  his  part  of  agreement,  and  by  deception  obtained  option  to  pur- 
chase property  of  firm  himself  and  secure  entire  profits  of  sale;  Krebs 
V.  Blankenship,  73  W.  Va.  546,  80  S.  E.  951,  partner  fraudulently  secur- 
ing firm  property  and  secretly  securing  other  like  property,  and  by  sale 
of  all  of  it  deriving  profit,  may  be  required  to  account  to  copartner  for 
his  proportionate  share;  Butler  v.  Prentiss,  158  N.  Y.  60,  52  N.  E.  655, 
refusing  to  enforce  contract  induced  by  abuse  of  fiduciary  relation. 

Distinguished  in  Scaling  v.  First  Nat.  Bank,  39  Tex.  Civ.  157,  87  S.  W. 
716,  mortgagee  of  cattle  belonging  to  mortgagor  individually  cannot  be 
postponed  in  collection  of  debt  to  adjustment  of  equities  between  mort- 
gagor and  his  partner. 
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Partner  In  mine  may  transfer  interest  without- dissolving  partnership, 
and  may  pnrdiase  on  own  account. 

Approved  in  McNamee  v.  Williams,  3  Alaska,  472,  mining  partnership 
of  three  members  was  not  dissolved  by  withdrawal  of  one  partner  and 
admission  of  another,  and  miners  suing  for  wages  were  entitled  to  single 
judgment  against  four  partners;  Wetzel  v.  Jones,  75  W.  Va.  275,  84 
S.  E.  952,  mining  partnership  is  not  terminated  by  execution  of  deed  of 
trust  by  one  partner  of  his  interest  in  firm  property  to  secure  to  copart- 
ner payment  of  note  executed  in  transaction  separate  from  firm  busi- 
ness ;  Harris  v.  Lloyd,  11.  Mont.  402,  404,  406,  28  Am.  St.  Eep.  482,  484, 
486,  28  Pac.  739,  740,  there  is  no  relation  of  trust  and  confidence  between 
mining  partners. 

Partnership,  for  purchase  and  sale  of  mines,  is  goremable  by  same 
rules  as  ordinary  commercial  partnerships. 

Approved  in  Daily  v.  Fitzgerald,  17  N.  M.  157,  Ann.  Gas.  1914D,  1183, 
126  Pac.  631,  affirming  finding  of  lower  court  that  partnership  for  pur- 
pose of  mining  was  ordinary  commercial  partnership  and  not  mining 
partnership;  Gunn  v.  Black,  60  Fed.  156,  8  C.  C.  A.  534,  holding  resident 
partner  could  not  become  purchaser  at  sale  of  firm  property. 

Distinction   between   mining   and   ordinary   partnership.    Note,   4 
Ann.  Gas.  269.  \ 

Presumption  as  to  receipt  of  communication  sent  through  mail. 
Note,  49  L.  R.  A.  (N.  S.)  460. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.    Note,  L.  R.  A.  1916B,  570. 

Miscellaneous.  Cited  in  Christensen  Eng.  Co.  v.  Westinghouse  etc. 
Brake  Co.,  135  Fed.  777,  68  C.  C.  A.  476,  presumed  that  letter  properly 
addressed  and  mailed  reached  destination  at  proper  time  and  was 
received  by  addressee. 

129  U.  8.  630-^41,  32  L.  Ed.  738,  9  Sap.  Gt.  389,  PETEB8  ▼.  AGTIVE  MFO. 
00. 

Peters'  device  for  attaching  sheet-metal  moldings  was  anticipated  by 
Noyes'  machine. 

Approved  in  United  States  Mineral  Wool  Co.  v.  Manville  Covering 
Co.,  126  Fed.  772,  60  C.  C.  A.  288,  holding  void  Rockwell  patents  Nos. 
447,360  and  452,733,  for  process  for  manufacturing  mineral  wool ;  Plumb 
V.  New  York  etc.  R.  Co.,  97  Fed.  647,  holding  void  McKenna  patent 
No.  348,289,  for  air-brake  attachment;  Boynton  v.  Taggart,  40  App. 
D.  C.  86,  patent  for  process  of  making  patterns  and  molds  for  dental 
inlays,  by  lost  wax  process,  is  invalid,  where,  for  more  than  two  years 
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prior  to  date  of  original  application  for  patent,  process  was  used  by 
dental  profession;  Howe  Mach.  Co.  y.  National  Needle  Co.,  134  U.  S. 
397,  38  L.  Ed.  9.68,  10  Sup.  Ct.  573,  annulling  Spring  patent  for  griping 
chuck ;  Knapp  v.  Morss,  150  U.  S.  228,  87  L.  Ed.  1062,  14  Sup.  Ct.  84, 
annulling  Hall  patent  for  improvement  in  dress  forms;  Miller  v.  Eagle 
Mfg.  Co.,  151  U.  S.  203,  88  L.  Ed.  129,  14  Sup.  Ct.  317,  Wright  patent 
for  wheeled  cultivators  was  not  infringed ;  Electrical  Accumulator  Co.  v. 
Julien  Electric  Co.,  38  Fed.  141,  holding  Swan  patent  for  battery  covered 
no  invention;  Smith  v.  Pittsburg  Gas  Co.,  42  Fed.  151,  holding  Smith 
patent  for  illuminating  gas  anticipated;  Sackett  v.  Smith,  42  Fed.  S53, 
confining  patent  for  fountain-pen  to  precise  form  prescribed;  Foster  v. 
Crossin,  44  Fed.  63,  annulling  patent  for  jewelry  pins;  H.  W.  Johns  Mfg. 
Co.  V.  Robertson,  60  Fed.  907,  holding  Jones  patent  for  packing^  steam- 
joints  anticipated;  Chase  v.  Catlin,  64  Fed.  771,  holding  patent  for 
improvement  in  undershirts  anticipated ;  Wells  v.  Curtis,  66  Fed.  324,  13 
C.  C.  A.  494,  holding  Forbes  patent  for  screw-cutting  dies  not  infringed ; 
MuUer  v.  Lodge  &  Davis  Mach.  Tool  Co.,  77  Fed.  628,  23  C.  C.  A.  357, 
holding  Muller  patent  for  tool-holders  for  lathes  not  infringed;  Amer- 
ican Tobacco  Co.  v.  Streat,  83  Fed.  706,  28  C.  C.  A.  18,  holding  Streat 
patent  for  cigarmaker's  implements  not  infringed. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  R.  G.  159. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  £.  B.  G.  526. 

129  TS.  8.  541-557,  82  L.  Ed.  742,  9  Sup.  Ct.  398,  FETEBS  v.  HANSON. 

Olalme  Nos.  1,  2  and  3  of  Peters'  improvement  in  carriage  dashes  im- 
▼olved  no  invention. 

Approved  in  Safety  Car  Heating  etc.  Co.  v.  United  States  Light  etc. 
Co.,  222  Fed.  319,  Thomson  patent  for  dynamo  suspension  for  car- 
lighting  systems  is  void  for  prior  use  and  lack  of  invention;  Positive 
Lock  Washer  Co.  v.  Reliance  Mfg.  Co.,  214  Fed.  135,  Barnett  patent  for 
die  for  making  lock-washers  is  void  for  lack  of  patentable  invention; 
Boss  Mfg.  Co.  V.  Thomas,  182  Fed.  814, 105  C.  C.  A.  243,  use  in  patented 
device  of  screw  to  fasten  tc^ether  two  parts,  instead  of  rivet  used  in 
prior  devices,  for  purpose  of  making  them  more  readily  detachable,  is 
substitution  of  mechanical  equivalent,  and  does  not  amount  to  invention ; 
Howe  Mach.  Co.  v.  National  Needle  Co.,  134  U.  S.  397,  33  L.  Ed.  968,  10 
Sup.  Ct.  573,  and  Knapp  v.  Morss,  150  U.  S.  227,  87  L.  Ed.  1062, 14  Sup. 
Ct.  83,  combination  of  old  elements  is  not  patentable;  Foster  v.  Crossin, 
44  Fed.  63,  annulling  patent  for  jewelry  pins. 

There  is  no  invention  in  providing  carriage  dash  with  increased  metal 
to  strengthen  it. 
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Approved  in  Smyth  Mfg.  Co.  v.  Sheridan,  149  Fed.  211,  79  C.  C.  A. 
166,  holding  void  Re3molds  &  Jacobs  patent  No.  435,613,  for  book-sewing 
machine;  Koerner  v.  Deuther,  143  Fed.  549,  holding  void  Koemer  pat- 
ent No.  504,985,  for  improved  lithographer's  drying  rack. 

129  U.  S.  557-579,  32  L.  Ed.  752,  9  Sup.  Ot.  346,  CITY  NAT.  BANE  OF  FT. 
WOBTH  V.  HUNTEB. 

Interest  upon  written  contract,  executed  in  one  State  and  performed 
in  another,  is  determined  by  law  of  former. 

Approved  in  Lynch  v.  United  States,  13  Okl.  157,  73  Pac.  1100,  where 
patent  issued  to  homesteader  for  town-site  purposes  and  land  platted 
and  lots  sold,  government  cannot  cancel  patent  for  fraud  of  entryman. 

Where  decree  is  severable  in  fact  and  la  47,  defendant  may  appeal  with- 
out Joining  codefendants. 

Approved  in  Gilfillan  v.  McKee,  159  U.  S.  312,  40  L.  Ed.  164,  16  Sup. 
Ct.  9,  following  rule ;  St.  Louis  etc.  Elevator  Co.  v.  Nichols,  91  Fed.  833, 
34  C.  C.  A.  90,  single  defendant  of  two  against  whom  a  deficiency  judg- 
ment has  been  rendered  cannot  appeal. 

Distinguished  in  Grand  Island  etc.  R.  Co.  v.  Sweeney,  103  Fed.  345, 
346,  43  C.  C.  A.  255,  holding  whenever  several  parties  are  made  defend- 
ants to  suit,  and  decree  as  to  any  one  of  them  is  so  separate  and  dis- 
tinct as  not  to  affect  rights  of  other  parties  to  suit,  such  party  may 
prosecute  his  appeal  without  joining  others  whose-  rights  are  not  so 
affected. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  856^ 

129  U.  8.  679-689,  32  L.  Ed.  734,  9  Sup.  Ct.  343,  UNITED  STATES  v. 
ICABSHAU.. 

Silence  for  eight  years  after  obbandonment  of  contest,  and  submisdon 
to  Land  Department's  decision,  bars  further  contest. 

Approved  in  Garrett  v.  Walcott,  25  Okl.  585,  106  Pac.  852,  citizen  en- 
titled by  improvements  to  take  land,  erroneously  patented  to  another^ 
as  his  allotment  or  that  of  his  minor  children,  although  having  failed  to 
exhaust  remedies  afforded  him  before  commission  and  Secretary  of  Inte- 
rior, having  acted  in  good  faith  and  without  unreasonable  delay,  is  en- 
titled to  relief  in  equity;  Lawrence  v.  Potter,  22  Wash.  47,  60  Pac.  152, 
holding  though  action  of  register  of  land  office  in  deciding  contract  is 
irregular  under  Rev.  Stats.,  §  2297,  contestant  complaining  thereof  can- 
not raise  objection  in  courts  when  he  failed  to  raise  point  before  land 
office  or  Secretary  of  Interior. 

Land  Department  should  correct  errors  in  procuring  titles,  so  long  aa 
there  are  means  to  do  so. 
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Approved  in  El  Paso  Brick  Co.  v.  McKnight,  233  U.  S.  258,  L.  E.  A. 
1915A,  1118,  58  L.  Ed.  948,  34  Sup.  Ct.  498,  fact  that  original  affidavit 
of  posting  was  made  before  officer  residing  ontside  district,  not  within 
district  as  statute  required,  did  not  render  entry  of  mining  claim  void, 
and  cancellation  of  entry  for  that  defect  was  improper. 

Patent  inaad  by  land  office,  acting  regularly,  binds  courts,  in  absence 
of  mistake  or  illegality. 

Approved  in  United  States  v.  Lavenson^  206  Fed.  759,  decreeing  can- 
cellation of  patent  to  mining  claims  issued  though  inadvertence  or  mis- 
take, while  protest  was  pending  against  its  issuance  by  forest  service 
having  jurisdiction  in  reserve  in  which  claims  were  located;  Citizens' 
Trading  Co.  v.  Bass,  30  Okl.  751,  120  Pac.  1097,  sustaining  demurrer  to 
petition  to  have  purchaser  of  town  lot  in  town  of  Osage  Nation  declared 
trustee  for  corporation  for  failure  to  allege  steps  taken  by  corporation 
to  secure  patent  and  grounds  upon  which  commission  refused  its  right 
to  buy ;  United  States  v.  American  Bell  Telephone  Co.,  167  U.  S.  240,  242, 
42  L.  Ed.  154, 155, 17  Sup.  Ct.  810,  811  (affirming  68  Fed.  569, 15  C.  C.  A. 
569),  refusing  to  cancel  patent  for  invention;  United  States  v.  Central 
Pac.  Ry.  Co.,  93  Fed.  873,  holding  evidence  insufficient  to  cancel  patent ; 
Porter  v.  Bishop,  25  Fla.  760,  6  South.  866,  refusing  to  give  effect  to 
action  of  Land  Department ;  United  States  v.  King,  9  Mont.  79,  22  Pac. 
498,  proof  that  land  was  deemed  valuable  for  mining  purposes  was  suffi- 
cient; Miller  v.  Donahue,  96  Wis.  507,  71  N.  W.  903,  action  of  Land 
Department  in  trying  to  cancel  patent  was  void. 

Nature  of  bill  in  equity  by  government  to  vacate  patent^  stated. 
Approved  in  United  States  v.  World's  Columbian  Exposition,  56  Fed. 
640,  reaffirming  right  of  government  to  maintain  bill,  on  ground  of  duty. 

That  party  defendant  is  innocent  porcliaser  is  formidable  objection  to 
salt  to  cancti  patent. 

Approved  in  United  States  v.  Stinson,  197  U.  S.  205,  49  L.  Ed.  725. 
25  Sup.  Ct.  426,  reaffirming  rule;  State  vx  Hackley,  Hume  &  Joyce,  124 
La.  861,  50  South.  775,  State  cannot  recover  land  from  third  person  for 
fraud  of  patentee  where  such  person  acquired  it  for  valuable  considera- 
tion and  without  notice  of  fraud. 

129  U.  S.  590-601,  S2  l!  Ed.  .827,  9  Sap.  Ot.  362,  SHOTWELL  ▼.  MOOBE. 

One  changing  general  deposit  into  one  of  nontaxable  securities.  Just 
before  anessment,  and  reconverting  it  afterward,  fraudulently  evades  tax 
laws. 

Approved  in  Hibemia  Sav.  &  Loan  Society  v.  San  Francisco,  139  Cal.* 
208,  72  Pac.  921,  holding  Rev.  Stats.  U.  S.^  §  3701,  exempting  govem- 
XIV— 42 
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ment  obligations  from  local  taxation,  does  not  exempt  orders  on  Federal 
treasury,  payable  on  demand,  for  interest  due  on  bonds;  In  re  People's 
Bank  of  Vermont,  203  111.  303,  67  N.  E.  778,  holding  money  invested  by 
bank  in  United  States  bonds  for  purpose  of  evading  taxation,  bonds 
being  left  on  special  deposit  with  distant  bank,  and  sold  soon  after  first 
of  April,  may  be  assessed  for  taxation ;  Rawson  v.  Burlington,  111  Iowa, 
78,  82  N.  W.  428,  holding  conveyance  to  cousin  of  grantor's  divorced 
wife  a  mere  artifice,  and  did  not  exempt  grantor's  adjoining  property 
from  street  assessment;  Sisler  v.  Foster,  72  Ohio  St.  447,  74  N.  E.  642, 
refusing  to  enjoin  auditor  from  placing  property  on  duplicate  assess- 
ment where  conduct  of  complainant  in  executing  trust  deed  shows  it  was 
done  merely  to  evade  taxation;  State  v.  Franklin  County  Sav.  Bank,  74 
Vt.  262,  52  Atl.  1072,  holding  savings  bank  authorized  by  charter  to 
receive  commercial  deposits,  and  that  these  are  included  in  term  ''depos- 
its," as  used  in  Vt.  Stats.  583,  584,  as  basis  of  taxation;  Durham  v. 
State,  6  Ind.  App.  29,  32  N.  E.  106,  property  converted  to  avoid  taxation 
is  to  be  taxed  to  person  making  the  conversion;  dissenting  opinion  in 
Monahan  y.  Monahan,  77  Vt.  155,  59  Atl.  175,  majority  holding  com- 
plainant seeking  to  impress  securities  with  trust  not  denied  relief  because 
of  fraudulent  purpose  to  avoid  taxation  by  placing  securities  in  defend- 
ant's name. 

Taxes — Assessability  of  property  brought  into  tax  district  after 
tax  day.    Note,  38  L.  B.  A.  (N.  S.)  858. 

Taxation  may  be  based  upon  whole  period  of  preceding  boaineaB  year. 

Approved  in  Courtright  v.  Dodge  County,  94  Neb.  674,  144  N.  W. 
243,  affidavit  of  owner  of  automobile  that  he  did  not  own  it  on  April 
Ist  and  did  not  bring  it  into  State  since  that  date  was  insufficient  to 
authorize  assessor  or  county  board  of  equalization  to  strike  it  from 
assessment-rolls;  Christian  Moerling  Brewing  Co.  y.  Hagerty,  8  Ohio 
C.  C.  335,  upholding  Rawlings  tax  law;  Sherard  v.  Lindsay,  13  Ohio 
C.  C.  331,  holding  value  fixed  by  board  was  its  fair  cash  value  at  tb€ 
time. 

129  U.  8.  601-641,  32  K  Ed.  806,  9  Snp.  Ct.  367,  OOODWIN  ▼.  FOX. 

Exception  to  master's  proceedings  must  be  taken  before  master  or  conit 
below. 

Approved  in  Ottumwa  Box  Car  Loader  Co.  v.  Christy  Box  Car  Loader 
Co.,  215  Fed.  365,  131  C.  C.  A.  504,  in  suit  for  infringement  of  patent, 
objections  to  evidence  and  motions  noted  by  examiner  in  taking  of 
testimony  must  be  ruled  by  court,  and  exceptions  taken  to  rulings,  and 
rulings  and  exceptions,  must  be  made  part  of  record  to  be  reviewable 
on   appeal;  Gorham  Mfg.  Co.  v.  Emery-Bird-Thayer  Dry  Goods  Co., 
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104  Fed.  245,  43  C.  C.  A.  511,  holding  ruling  by  trial  court  upon  objec- 
tions to  evidence  in  equity  must  be  obtained  or  refused,  and  proceed- 
ings must  appear  in  record,  to  warrant  review  on  appeal. 

Section  858,  Bevlaed  StatoteB,  makes  State  laws  decisive  of  competency 
of  witnesses  in  equity. 

Approved  in  British  &  American  Mortgage  Co.  v.  Worrill,  168  Fed. 
127,  neither  provisions  of  Rev.  Stats.,  §  858,  nor  Georgia  Civil  Code  of 
1895,  §  5269,  with  respect  to  competency  of  witnesses  in  suits  against 
executors  or  guardians,  render  witness  incompetent  merely  because  he 
may  have  interest  in  question  at  issue,  where  he  is  not  party  to  suit; 
Huntington  Nat.  Bank  v.  Huntington  Dist.  Co.,  152  Fed.  244,  notwith- 
standing that  under  State  statute  persons  interested  in  event  of  suit,, 
though  not  parties,  are  incompetent  to  testify  to  transactions  or  com- 
munications with  defendant's  intestate,  they  may  testify  in  suit  in 
Federal  court  under  Rev.  Stats.,  §  858 ;  Russell  v.  Russell,  129  Fed.  442, 
widow  may  testify  with  respect  to  making  of  antenuptial  agreement, 
in  suit  to  recover  dower  in  husband's  estate  in  which  executors  are 
only  nominal  parties;  Slavens  v.  Northern  Pacific  R.  Co.,  97  Fed.  262, 
38  C.  C.  A.  151,  holding  in  action  by  wife  of  section-hand  against 
railroad  to  recover  for  husband's  death  where  evidence  showed  he  was 
removing  landslide  blocking  passage  of  train,  conductor  may  testify 
as  to  conversation  as  to  decedent's  knowledge  of  danger  of  another 
landslide;  Andrews  v.  Hunt,  7  Mackey  (D.  C),  316,  provision  of 
section  858,  Rev.  Stats.,  excluding  parties  in  suit  by  or  against  per- 
sonal representatives  from  testifying  as  to  transaction  with  or  state^ 
ment  by  testator  or  intestate,  does  not  inhibit  party  from  testifying  that 
alleged  transaction  never  took  place  between  him  and  his  intestate, 
nor  does  statute  apply  to  transactions  with  agents  of  deceased;  Hinds 
v.  Keith,  57  Fed.  13,  6  C.  C.  A.  231,  following  State  law  of  evidence; 
De  Beaumont  v.  Webster,  71  Fed.  227,  and  De  Beaumont  v.  Webster, 
81  Fed.  538,  parties  can  testify  in  Federal  courts;  Harman  v.  Harman, 
70  Fed.  '927,  17  C.  C.  A.  479,  arguendo. 

Neither  paxty  can  go  behind  agreement  stating  existing  indebtedness, 
unless  evidence  impea<die8  it. 

Approved  in  Gardner  v.  Watson,  170  Cal.  577,  150  Pac.  996,  want 
of  consideration  for  account  stated,  not  procured  through  fraud,  duress, 
mistake  or  other  grounds  cognizable  in  equity  for  avoidance  of  instru- 
ment, is  not  defense  to  action  thereon. 

129  TJ.  8.  642-643,  32  L.  Ed.  802,  9  Sup.  Ct  425,  INSXmANCrB  CO.  OF 
NOBTH  AMERICA  T.  GUABDIOIiA. 

Iictters   ftom   agent  to   principal  are  incompetent  for   any   purpose 
against  third  persons. 
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Approved  in  Inman  Bros.  v.  Dudley  etc.  Lumber  Co.,  146  Fed.  455, 
76  C.  C.  A.  659,  reaffirming  rule;  Consolidated  Grocery  Co.  v.  Ham- 
mond, 175  Fed.  646,  99  C.  C.  A.  195,  in  action  for  conspiracy,  state- 
ments made  in  letter  written  by  third  person,  not  charged  as  conspirator 
or  to  have  been  agent  of  defendants,  are  hearsay  and  not  admissible 
to  prove  conspiracy;  J.  Zinsmeister  &  Bro.  v.  Rock  Island  Canning 
Co.,  146  Ky.  29,  139  S.  W.  1070,  in  action  for  breach  of  contract  to 
receive  com  purchased,  letter  written  to  plaintiff  by  broker,  who  made 
sale,  after  conferring  with  purchaser  to  induce  him  to  take  com,  was 
not  admissible  in  evidence  for  plaintiff;  Strand  ▼.  Great  Northern 
Ry.  Co.,  101  Minn.  91,  111  N.  W.  961,  refusal  to  admit  in  evidence 
certain  paper  purporting  to  be  report  of  examination  of  certain  engine 
by  boiler-maker  in  appellant's  shops  on  ground  that  it  was  not  veri- 
fied, was  not  error;  Oak  Lawn  Sugar  Co.  v.  Sparks  Bros.  Mule  Co., 
159  Mo.  App.  504,  141  S.  W.  701,  in  action  for  breach  of  warranty 
as  to  height  of  certain  mules,  corresx)ondence  between  agents  and  other 
officials  of  railroad  to  determine  whether  mistake  in  reloading  had 
been  made  was  inadmissible  to  prove  warranty  or  that  mules  were  not 
exchanged. 

Distinguished  in  Callihan  v.  Washington  Water  Power  Co.,  27  Wash. 
161,  91  Am.  St.  Rep.  838,  67  Pac.  701,  holding  in  action  for  injuries 
to  woman  found  in  street  and  claiming  to  have  been  injured  by  falling 
off  car  on  which  she  was  passenger,  conductor's  trip-slip  showing  all 
passengers  paid  cash,  admissible  where  she  claimed  she  had  transfer. 

Admissibility  of  reports  by  agent  or  employee  to   employer,  to 
prove  fact  in  issue.    Note,  18  L.  R.  A.  (N.  S.)  283. 

Admissibility  of  previous  statements  by  witness  out  of  court  con- 
sistent with  his  testimony.    Note,  41  L.  R.  A.  (N.  S.)  929,  931. 

Admissibility  of  prior  consistent  statements  of  witness  who  has 
not  been  impeached.    Note,  Ann.  Gas.  1915D,  841. 

129  U.  8.  643-663,  32  L.  Ed.  819,  9  Sap.  Ct.  402,  WOODSTOCK  ZBOK  00. 
V.  BIOHMONB  ETO.  EXTENSION  CO. 

Contract  by  one  employed  to  locate  road,  with  aaother,  to  violate  con- 
tract with  company  Is  void. 

Approved  in  Foley  Mfg.  Co.  v.  Sierra  Nevada  Lumber  Co.,  172  Fed. 
201,  96  C.  C.  A.  649,  in  action  for  breach  of  contract  to  furnish  lumber 
for  government  building,  defense  that  lumber  was  not  kind  specifica- 
tion made  by  government  architect  called  for,  but  inferior  kind  which 
contractor  intended  to  substitute,  which  seller  did  not  know  when  con- 
tract was  made,  is  good;  Cobb  v.  Wm.  Kenefick  Co.,  23  Okl.  459,  100 
Pac.  562,  in  action  by  construction  company  to  recover  on  note  given 
as  bonus  to  build  road  to  certain  town,  defense  that  construction  com- 
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pany  was  employed  by  railroad  to  build  road  on  certain  survey,  but 
for  bonus  constructed  it  off  survey  to  certain  town,  is  valid. 

Distinguished  in  Farrington  v.  Stuckey,  7  Ind.  Ter.  381,  104  S.  W. 
653,  and  Farrington  v.  Stucky,  165  Fed.  329,  332,  91  C.  C.  A,  311, 
equity  refuses  to  set  aside  contract  of  complainant  to  pay  bonus  to 
railroad  for  construction  of  road  on  certain  route  and  agreement  not 
to  maintain  station  between  two  given  points,  where  railroad  has  exe- 
cuted its  part  agreement. 

Contracts,  lutvlng  for  object  iwlncing  railroad  to  disregard  public 
duties,  are  against  public  policy. 

Approved  in  Maine  Northwestern  Dev.'  Co.  ▼.  Northern  Commercial 
Co.,  213  Fed.  105,  where,  in  suit  on  stock  subscription  contract,  de- 
fendant pleaded  that  contract  was  void  for  fraud,  in  that  president  of 
plaintiff  corporation  who  obtained  contract  for  plaintiff  was  acting 
in  his  own  interest,  which  fraud  plaintiff  admitted,  such  facts  were 
valid  defense  at  law;  Intermela  v.  Perkins,  213  Fed.  108,  where  judg- 
ment at  law  was  recovered  against  city  treasurer  for  failure  to  pay 
warrant,  fact  that  city's  constitutional  limit  of  indebtedness  had  been 
reached  and  warrant  was  void  was  available  as  defense  at  law ;  Sheppey 
V.  Stevens,  177  Fed.  491,  agreement  between  plaintiff  and  defendant 
expecting  to  be  beneficiaries  under  will  to  equalize  legacies  in  consid- 
eration of  plaintiff's  using  his  best  efforts  to  terminate  testator's  rela- 
tions with  women  and  prevent  his  marriage  with  one  of  them,  is  in- 
valid; Tevis  V.  Ryan,  13  Ariz.  129,  108  Pac.  464,  in  action  for  breach 
of  contract  to  reinvest  plaintiffs  with  their  interest  of  capital  stock 
conveyed  to  give  defendants  controlling  interest,  plaintiffs  were  entitled 
to  recover  interest  conveyed  in  stock,  not  in  corporate  property;  Scripps 
V.  Sweeney,  160  Mich.  161,  125  N.  W.  78,  where  four  of  nine  stock- 
holders of  corporations  operating  four  newspapers  executed  agreement 
without  consulting  other  stiockholders  for  purpose  of  shaping  policy 
of  papers  for  their  own  personal  aggrandizement,  and  providing  that 
one  of  them  should  be  business  manager  at  certain  salary,  agreement 
was  void ;  Cooper  v.  Ft.  Smith  etc.  R.  Co.,  23  Okl.  156,  99  Pac.  792,  in 
action  on  promissory  note  given  in  aid  of  railroad  construction,  defense 
that  bonus  was  promised  in  consideration  that  railroad  be  extended  to- 
Guthrie  and  not  to  rival  city,  while  railroad  prior  to  that  time  had 
determined  to  build  road  to  Guthrie,  was  valid;  McGuffin  v.  Coyle,  16 
Okl.  667,  669,  85  Pac.  960,  note  payable  to  railroad  director  personally 
in  consideration  of  railroad  being  built  to  certain  point  by  certain 
time  is  void;  Enid  Right  of  Way  etc.  Co.  v.  Lile,  15  Okl.  327,  82  Pac. 
813,  holding  void  contract  providing  that  for  consideration  location  of 
railroad  depot  shall  be  at  certain  point;  Minnesota  etc.  Ry.  Co.  v. 
Way,  34  S.  D.  441,  148  N.  W.  859,  agreement  of  railroad  to  give  de- 
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fendant  secret  information  where  stations  and  depots  were  to  be  located, 
enabling  him  to  purchase  land  for  town  sites  at  such  points,  in  con- 
sideration of  defendant's  securing  railroad  right  of  way  free  of  cost, 
was  void;  Reed  v.  Johnson,  27  Wash.  53,  67  Pac.  385,  holding  contract 
by  one  in  behalf  of  himself  and  as  agent  for  railroad  officers,  agreeing 
with  owner  of  land  to  locate  railroad  and  depot  on  land  in  consid- 
eration of  conveyance  of  one-half  land  to  such  person  who  was  to  sell 
same  and  divide  proceeds  with  officers,  is  void;  Mallory  v.  Malloiy- 
Wheeler  Co.,  61  Conn.  137,  23  Atl.  710,  following  rule;  Gibbs  v.  Con- 
solidated Gas  Co.  of  Baltimore,  130  U.  S.  410,  82  L.  Ed.  086,  9  Sup. 
Ct.  558,  refusing  to  enforce  contract  in  restraint  of  business;  West  t. 
Camden,  135  U.  S.  521,  84  Li  Ed.  258,  10  Sup.  Ct.  841,  agreement  to 
keep  an  officer  permanently  is  void;  McMuUen  v.  Hoffman,  174  U.  S. 
655,  48  L.  Ed.  1124,  19  Sup.  Ct.  845,  holding  contract  illegal,  as 
tending  to  lessen  competition;  Robison  ▼.  McCracken,  52  Fed.  729, 
refusing  to  let  parties  retain  what  they  had  agreed  to  pay;  Metro-' 
politan  Trust  Co.  v.  Columbus  etc.  Ry.  Co.,  95  Fed.  21,  provision  of 
lease  against  receiving  coal  for  transportation  from  other  roads  is  void ; 
Mobile  etc.  R.  R.  Co.  v.  Nicholas,  98  Ala.  117,  12  South.  731,  upholding 
agreement  for  reorganization  of  company;  Dexter  v.  McClellan,  116 
Ala.  50,  22  South.  465,  upholding  contract  for  services  in  organizing 
a  corporation  and  procuring  a  sale  of  land  to  it;  Boyd  v.  Mill  Creek 
etc.  Twp.,  124  Ind.  194,  24  N.  E.  661,  certificates  against  county,  fraudu- 
lently issued,  are  void;  Cleveland  etc.  Ry.  v.  Closser,  126  Ind.  362,  22 
AnL  St.  Rep.  606,  9  L.  R.  A.  761,  26  N.  E.  164,  special  contract  to 
shipper,  discriminating,  is  illegal;  dissenting  opinion  in  Hanover  Nat. 
Bank  v.  First  Nat.  Bank,  109  Fed.  435,  48  C.  C.  A.  482,  majority  hold- 
ing where  national  bank  discounted  note  of  president  of  another 
national  bank,  and  paid  proceeds  to  bank,  bank  liable  on  note  though 
loan  made  by  president  to  evade  Federal  statutes ;  dissenting  opinion  , 
in  Parrott  v.  Atlantic  etc.  R.  Co.,  165  N.  C.  320,  Ann.  Oas.  1915D,  265, 
81  S.  E.  357,  majority  holding  agreement  of  railroad  to  establish  and 
maintain  fii^  station  for  benefit  of  grantor  of  right  of  way  and  his 
heirs  is  valid ;  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  142,  28  L.  R.  A. 
666,  63  N.  W.  599,  State  cannot  authorize  a  recovery  for  overcharges 
for  freights  on  interstate  shipment,  involving  an  unjust  discrimination; 
Texas  etc.  Ry.  Co.  v.  Southern  Pac.  Ry.  Co.,  41  La.  Ann.  982,  17  Am. 
St.  Rep.  455,  6  South.  892,  refusing  to  enforce  contract  between  com- 
peting railroads  to  divide  earnings;  Ridenbaugh  v.  Toung,  145  Mo.  281, 
46  S.  W.  961,  contract  to  cheat  a  devisee  is  void ;  Houlton  v.  Dunn,  60 
Minn.  29,  51  Am.  St.  Rop.  495,  30  L.  R.  A.  740,  61  N.  W.  899,  and 
Spalding  v.  Ewing,  149  Pa.  St.  380,  84  Am.  St.  R0p,  612,  15  L.  R.  A. 
729,  24  Atl.  220,  both  avoiding  contract  to  procure  legislation ;  Chippewa 
Valley  etc.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  75  Wis.  247,  6  L.  R.  A.  608, 
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44  N.  W.  23,  avoiding  contract  between  railroads  as  to  land  grant 
from  State;  Murray  v.  Chicago  etc.  Ry.  Co.,  62  Fed.  41,  and  United 
States  V.  Choctaw  etc.  R.  R.  Co.,  3  OkL  493,  41  Pac.  758,  both  arguendo. 
Distinguished  in  McCowen  v.  Pew,  153  Cal.  749,  15  Ann.  Oas.  630, 
21  L.  B.  A.  (N.  S.)  800,  96  Pac.  899,  contract  giving  option  to  purchase 
timber  lands  as  inducement  to*^ build  railroad  between  certain  points  is 
valid;  Buchtel  v.  Evans,  21  Or.  314,  28  Pac.  69,  where  ill^ality  does 
not  appear  in  pleadings  or  proof,  it  must  be  afiirmatively  alleged  in 
the  answer. 

Contracts,  the   consideration  for  which  has  partly   failed,  or  is 
partly  ill^al.    Note,  117  Am.  St.  Rep.  512,  518,  514. 

Validity  of  contract  for  location  of  railroad.    Note,  15  Ann.  Gas. 
639. 

Contract  with  employee  by  director,  iimndng  former  to  disregard 
companyB  o1>llgatlon8»  Is  void. 

Approved  in  Harris  v.  Scott,  67  N.  .H.  439,  32  Atl.  772,  contract 
between  stockholders  to  control  corporation  for  a  number  of  years  is 
unlawful. 

Miscellaneous.  Cited  in  United  States  v.  Choctaw  eto.  Ry.,  3  Okl. 
492,  41  Pac.  758,  generally. 

129  U.  S.  663-677,  32  K  Ed.  747,  9  Sap.  Ot.  420,  RALSTON  ▼.  TUBPIN. 

Deed  by  grantor  in  declialng  liealtli,  while  constitationally  weakened 
by  dissipation,  is  not  necessarily  void. 

Approved  in  Thurston  v.  Reed,  229  Fed.  746,  in  suit  to  cancel  assign- 
ment of  patent,  agent  of  defendant  did  not  take  advantage  of  failing 
memory  of  owner  of  patent  or  use  undue  influence. 

Deed  will  be  sustained  if  grantor  had  sofflcient  capacity  at  time  of  eze- 
cntion,  though  not  before  or  after. 

Approved  in  McElroy  v.  Masterson,  156  Fed.  40,  84  C.  C.  A.  202, 
fact  that  deed  did  not  impose  positive  obligation  on  grantee  for  grantor's 
care  and  support  did  not  authorize  court  to  set  it  aside  as  improvi- 
dent and  unconscionable. 

Oifts  and  sales  ftom  principal  to  agent  should  be  closely  scrutinized. 
Approved  in  Holtzman  v.  Linton,  27  App.  D.  C.  257,  affirming  decree 
vacating  deeds  and  canceling  agreement  in  suit  against  real  estate 
broker  and  lawyer  by  former  customer;  Schuyler  v.  Stephens,  28  R.  1. 
516,  68  Atl.  314,  holding  evidence  insufficient  to  establish  gift  of  per- 
sonalty causa  mortis  and  affirming  decree  setting  aside  deed  of  realty 
of  testatrix  to  her  physicians;  Colbert  v.  Shepherd,  89  Va.  411,  16 
S.  E.  249,  holding  agents  could  not  buy. 
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Validity  of  gift  inter  vivos  from  principal  to  agent.    Note,  16 
Ann.  Om.  1138. 

Independent  advice  as  condition  of  valid  gift  inter  vivos  between 
parties  in  confidential  relation.    Note,  16  L.  R.  A.  (N.  S.)  1096. 

Deed  will  not  be  canceled  for  undue*  Influence  where  grantor  acted 
upon  own  independent,  deliberate  Judgment. 

Approved  in  Manfrodo  v.  Manfredo,  191  Ala.  328,  68  South,  159, 
setting  aside  deed  of  wife  to  husband  made  upon  incorrect  advice  of 
attorney  as  to  its  legal  effect;  Madre  v.  Gaskins,  39  App.  D.  C.  27, 
deed  of  conveyance  of  aged  and  infirm  woman,  who  had  long  been 
separated  from  relatives,  in  favor  of  one  living  with  her,  in  considera- 
tion of  attendance  and  support  for  life,  will  not  be  set  aside  in  absence 
of  coercion;  Magaw  v.  Huntley,  36  App.  D.  C.  35,  dismissing  bill  by 
grandson  to  set  aside  trust  deed  of  deceased  grantor  for  benefit  of  mis- 
sionary society  as  having  been  procured  by  undue  influence;  Turner  v. 
Gumbert,  19  Idaho,  348,  114  Pac.  35,  refusing  to  set  aside  deed  of 
aged  woman  to  her  daughter  with  whom  she  was  living  on  ground  of 
undue  influence;  Zimmerman  v.  Freshour,  108  Md.  127,  15  Ann.  Gas. 
1128,  16  L.  R.  A.  (N.  S.)  1087,  69  Atl.  800,  holding  gift  made  by  prin- 
cipal to,  agent  while  principal  was  of  sound  mind  and  competent  to 
transact  business  and  needing  no  independent  advice  was  valid;  Towson 
V.  Moore,  173  U.  S.  22,  48  L.  Ed.  600,  19  Sup.  Ct.  334,  presuming  valid, 
child's  gift  to  parents;  Bowdoin  College  v.  Merritt,  75  Fed.  507,  to 
justify  setting  aside  of  a  deed,  undue  influence  mtist  be  such  that 
grantor  has  no  free  will;  Soberanes  v.  Soberanes,  97  Cal.  145,  31  Pac. 
912,  setting  aside  deed  of  enfeebled  parents;  Hamilton  v.  Armstrong, 
120  Mo.  629,  25  S.  W.  552,  that  grantees  were  nieces  of  grantor,  and 
nursed  him,  raises  no  presumption  of  invalidity. 

129  U.  8.  077-682,  32  L.  Ed.  800,  9  Sup.  Ot.  426,  CHAPMAN  ▼.  BABNEY. 

Allowance  of  amendments  to  declaration  in  assumpsit  is  discretionary, 
and  not  subject  of  appeal. 

Approved  in  Montana  Min.  Go.  v.  St.  Louis  Min.  etc.  Co.,  147  Fed. 
906,  78  C.  C.  A.  33,  and  Berliner  Gramophone  Co.  v.  Seaman,  113  Fed. 
754,  51  C.  C.  A.  440,  both  reaffirming  rule;  Vipksburg  v.  Vicksburg 
Waterworks  Co.,  202  U.  S.  462,  60  L.  Ed.  1108,  26  Sup.  Ct.  660,  uphold- 
ing permission  to  withdraw  original  bill  in  nature  of  supplemental  bill; 
Liebing  v.  Matthews,  216  Fed.  11,  132  C.  C.  A.  245,  in  suit  to  redeem 
from  conveyances  alleged  to  be  mortgages,  where  complainant  had  been 
given  four  opportunities  to  redeem,  but  failed  to  exercise  right,  order 
denying  leave  to  file  supplemental  bill  was  within  discretion  of  court; 
Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  96,  132  C.  C.  A.  336,  under 
Iowa  code  requiring  that  pleadings  be  filed  by  time  cause  is  reached 
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for  trial,  and  that  allegations  of  answer  shall  be  deemed  denied,  re- 
fusal of  Federal  District  Court  to  permit  filing  of  reply  after  trial 
has  commenced,  or  striking  out  reply  then  filed  without  leave,  is  within 
discretion  of  court;  Coeur  d'Alene  Lumber  Co.  y.  Thompson,  215  Fed. 
16,  L.  R.  A.  1916A,  731,  131  C.  C.  A.  316,  in  action  for  wrongful  death, 
amendments  made  to  complaint  to  conform  to  evidence  were  properly 
allowed  under  section  954,  Rev.  Stats.;  Truckee  River  General  Electric 
Co.  v.  Benner,  211  Fed.  81,  127  C.  C.  A.  503,  in  action  for  wrongful 
death,  allowance  of  amendments  by  plaintiff  to  show  that  decedent  had 
contributed  to  support  of  brothers  and  sisters  were  within  court's  dis- 
cretion and  not  objectionable  as  stating  new  cause  of  action;  McKemy 
v.  Supreme  Lodge  A.  0.  U.  W.,  180  Fed.  967,  104  C.  C.  A.  117,  after 
order  sustaining  demurrer  to  original  petition,  trial  court  may,  in  its 
discretion,  ignnt  or  refuse  leave  to  file  amended  petition;  Stillwagon 
v.. Baltimore  &  0.  R.  Co.,  159  Fed.  98,  86  C.  C.  A.  287,  in  action  for 
personal  injury  occurring  in  1903,  Circuit  Court  did  not  abuse  its  dis- 
cretion in  refusing  plaintiff's  application  made  in  1906  to  file  amended 
statement  of  claim;  Evenson  v.  Spaulding,  150  Fed.  523,  9  L.  R.  A. 
(K.  S.)  904,  82  C.  C.  A.  263,  upholding  amendment  of  bill  on  hearing 
of  motion  for  preliminary,  injunction;  Mathieson  Alkali  Works  v. 
Mathieson,  150  Fed.  244,  80  C.  C.  A.  129,  permitting  amendment  of 
declaration  to  conform  to  proof;  The  Cerea,  149  Fed.  927,  substitution 
of  new  owner  as  claimant  of  libeled  vessel  which  has  been  released  on 
stipulation  may  be  allowed  without  notice  to  surety;  Campbell  &  Zell 
Co.  V.  American  Surety  Co.,  129  Fed.  494,  amendment  of  declaration 
in  action  by  foreign  receiver  for  corporation  by  substituting  corpora- 
tion as  plaintiff  does  not  affect  liability  of  surety  for  discharge  of 
attachment;  Lange  v.  Union  Pac.  R.  R.  Co.,  126  Fed.  341,  62  C.  C.  A. 
48,  applying  rule  in  action  by  servant  against  master  for  personal  in- 
juries; Laflin  v.  Shackleford,  98  Fed.  373,  39  C.  C.  A.  102,  applying 
principle  in  suit  for  attorney's  fees;  Cross  v.  Phillips,  14  App.  D.  C. 
237,  in  interference  proceeding,  refusal  of  leave  to  amend  preliminaiy 
statement  is  within  discretion  of  commissioner  of  patents,  and  is  not 
reviewable  except  possibly  in  case  of  palpable  abuse;  Morris  v.  Wheat, 
11  App.  D.  C.  213,  214,  striking  out  of  one  of  names  of  several  plain- 
tiffs is  amendment  within  meaning  of  section  954,  Rev.  Stats.,  and 
being  within  discretion  of  trial  court  is  not  appealable;  Bullitt  County 
▼.  Washer,  130  U.  S.  145,  32  L.  Ed.  886,  9  Sup.  Ct.  500,  Gormley  v. 
Bunyan,  138  U.  S.  630,  34  L.  Ed.  1089,  11  Sup.  Ct.  455,  Blalock  v. 
Equitable  etc.  Soc,  75  Fed.  47,  21  C.  C.  A.  208,  and  Buchanan  v.  Cleve- 
land etc.  Oil  Co.,  91  Fed.  90,  33  C.  C.  A.  351,  all  following  rule;  The 
Beaconsfield,  158  U.  S.  312,  39  L.  Ed.  996,  15  Sup.  Ct.  863,  mere  change 
in  name  of  libelant  will  not  avoid  stipulations  as  against  sureties; 
Hicklin  v.  Marco,  56  Fed.  552,  6  C.  C.  A.  10,  presuming,  on  appeal, 
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that  leave  was  given  to  dismiss  as  to  such  party;  Philip  Schneider 
Brewing  Co.  v.  American  Ice  Mach.  Co.,  77  Fed.  149,  23  C.  C.  A.  89, 
overruling  motion  for  new  trial  is  not  assignable  for  error;  Hodges  v. 
Kimball,  91  Fed.  851,  853,  34  C.  C.  A.  103,  Federal  courts  permit  amend- 
ment of  pleadings  in  furtherance  of  justice;  Neher  v.  Armijo,  9  N.  M. 
333,  54  Pae.  238,  order  allowing  plaintiff  to  amend  by  striking  out  par- 
ties plaintiff  is  not  erroneous. 

Relation  of  new  pleadings  to  statute  of  limitations.    Note,  8  L.  R. 
A.  (N.  S.)  264. 

Wliere,  on  account  of  amendments,  declaration  remains  unanswered, 
plaintiff  may  move  for  Judgment. 

Approved  in  Lackett  v.  Rumbaugh,  45  Fed.  32,  judgment  is  not  void, 
ahhough  rendered  upon  verdict  upon  issues,  when  there  was  no  plea  or 
answer. 

Supreme  Court  will  examine  Into  Jurisdiction  of  Olrcult  Court,  wliether 
parties  question  it  or  not. 

Approved  in  International  etc.  R.  Co.  v.  Hoyle,  149  Fed.  182,  79 
C.  C.  A.  128,  removal  by  one  of  two  joint  defendants  of  cause  not 
removable  because  of  want  of  separable  controversy  may  be  assigned 
as  error  by  party  procuring  removal;  C.  C,  Taft  Co.  v.  Century  Sav. 
Bank,  141  Fed.  371,  72  C.  C.  A.  671,  denying  jurisdiction  where  petition 
in  involuntary  bankruptcy  does  not  allege  that  defendant  owes  debts 
to  amount  of  one  thousand  dollars ;  dissenting  opinion  in  Giles  v.  Harris, 
189  U.  S.  501,  47  L.  Ed.  917,  23  Sup.  Ct.  645,  majority  holding  absence 
of  averments  in  bill  in  Circuit  Court  showing  jurisdictional  amount 
was  in  dispute  not  available  on  appeal  to  Supreme  Court,  which  raises 
jurisdiction  of  lower  court  on  another  ground  where  no  objection  to 
omission  of  such  allegations  made  below. 

Facts  showing  Jurisdiction  dependent  upon  citizenship  should  affirma- 
tively appear. 

Approved  in  Great  Southern  Fireproof  Hotel  Co.  v.  Jones,  177  U.  S, 
454,  44  L.  Ed.  844,  20  Sup.  Ct.  692,  holding  citizenship  of  individual 
members  of  limited  partnership  association  created  by  laws  of  Pennsyl- 
vania must  be  alleged  in  suit  in  Federal  court  by  association,  where 
jurisdiction  depends  on  diversity  of  citizenship;  Columbia  Digger  Co.  v. 
Rector,  215  Fed.  622,  complaint  in  Federal  court  alleging  that  certain 
defendants,  copartners,  were  of  city  of  Vancouver,  State  of  Washington, 
did  not  allege  that  they  were  citizens  of  Washington,  or  that  State  was 
more  than  place  of  temporary  sojourn;  Boatner  v.  American  Exp.  Co., 
122  Fed.  718,  holding,  under  Ky.  Code  Civ.  Proc,  §  25,  permitting  one  or 
more  mutually  interested  parties  to  sue  or  defend,  treasurer  of  joint- 
stock  company,  defendant,  may  enter  appearance  as  such  treasurer,  and 
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remove  action  where  diverse  citizenship  exists  between  him  and  plain- 
tiff; Mattingly  v.  Northwestern  Virginia  R.  R.  Co.,  158  U.  S.  57,  89  L.  Ed, 
895,  15  Sup.  Ct.  727,  petition  for  removal,  failing  to  show  of  what  State 
plaintiff  was  a  citizen,  at  time  of  commencement  of  action,  is  insufficient ; 
Freeman  v.  Butler,  39  Fed.  2,  where  record  does  not  show  defendant  to 
be  a  nonresident.  Federal  court  does  not  obtain  jurisdiction. 

ExpreBB  company  not  a  corpoiratlon,  cannot  be  citizen  for  JnrlBdlctionai 
purposes. 

Approved  in  United  States  v.  Adams  Express  Co.,  229  U.  S.  389,  57 
L.  Ed.  1240,  33  Sup.  Ct.  878,  joint-stock  association  is  amenable  to  pro- 
visions of  act  to  regulate  commerce  and  is  subject  to  indictment  for  vio- 
lations thereof;  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  290,  67  L.  Ed. 
840,  33  Sup.  Ct.  465,  holding  citizenship  could  not  be  predicated  of  part- 
nership and  remanding  suit  brought  under  Iowa  code  against  copartner- 
ship without  service  upon  individual  members ;  Thomas  v.  Board  of  Trus- 
tees of  Ohio  State  University,  195  U.  S.  211,  49  L.  Ed.  164,  25  Sup.  Ct. 
24,  all^ation  that  board  of  trustees  of  State  university  is  citizen  is  not 
sufficient  to  give  Federal  jurisdiction  where  statute  creating  board  did 
not  confer  on  it  corporate  powers;  Great  Southern  Fireproof  Hotel  Co. 
v.  Jones,  177  U.  S.  454,  44  L.  Ed.  844,  20  Sup.  Ct.  692,  holding  limited 
partnership  association  created  under  Pa.  Laws  of  1874,  not  a  citizen 
within  Federal  Constitution  extending  judicial  power  to  controversies 
involving  divers  citizens;  Roberts  v.  Anderson,  226  Fed.  14,  holding  un- 
incorporated joint-stock  company  of  New  York  operating  express  busi- 
ness was  subject  to  excise  tax,  since  under  State  statutes  it  was  prac- 
tically corporation,  notwithstanding  absence  of  corporate  attribute  of 
limited  liability;  Shade  v.  Northern  Pac.  Ry.  Co.,  206  Fed.  355,  action 
cannot  be  maintained  against  corporation  under  Employers'  Liability 
Act,  where  complaint  neither  alleges  nor  pleads  facts  showing  defendant 
is  common  carrier;  Rife  v.  Lumber  Underwriters,  204  Fed.  35,  122 
C.  C.  A.  346,  in  action  against  Lloyds'  association,  allegation  that  de- 
fendant is  association  is  not  sufficient  to  show  citizenship,  since  associa- 
tion, which  is  not  corporation,  is  not  citizen  within  statutes  regulating 
jurisdiction  of  Federal  courts;  United  States  v.  American  Express  Co.,* 
199  Fed.  324,  where  joint-stock  company  did  general  interstate  express 
business  and  had  filed  schedule  of  rates  with  Interstate  Commerce  Com- 
mission, it  was  quasi  corporation  and  subject  to  indictment  as  legal  en- 
tity for  discrimination  in  violation  of  Interstate  Commerce  Act ;  Empire 
Rice  Mill  Co.  v.  K.  &  E.  Neumond,  199  Fed.  802,  where  there  was  diver- 
sity  of  citizenship  between  plaintiff  and  members  of  firm  as  individuals, 
service  of  process  on  one  partner  was  sufficient  to  confer  jurisdiction 
over  firm  and  partner  served,  though  domicile  of  firm's  business  was 
same  as  that  of  plaintiff;  Irving  v.  Joint  Dist.  Council,  180  Fed.  898, 
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Federal  court  has  no  jurisdiction  of  labor  union,  constituting  voluntary 
unincorporated  association,  on  bill  against  them  to  enjoin  interference 
with  employer's  business;  H.  L.  Bruett  &  Co.  v.  F.  C.  Austin  Drainage 
Excavator  Co.,  174  Fed.  669,  672,  partnership  suing  as  such  in  State 
court  cannot  prevent  nonresident  defendant  from  removing  cause  to 
Federal  court,  where  removal  petition  shows  individual  members  are 
citizens  and  resident^  of  State  other  than  that  of  defendants;  Johnson 
V.  St.  Louis,  172  Fed.  40,  18  Ann.  Gas.  949,  96  C.  C.  A.  617,  president 
of  joint-stock  company,  American  News  Company,  empowered  by  stat- 
ute of  New  York,  under  which  it  was  organized,  to  sue  in  its  behalf, 
may  maintain  action  for  injury  to  its  property  in  Federal  court  in  Mis- 
souri; Taylor  v.  Weir,  171  Fed,  640,  96  C.  0.  A.  438,  provision  of  New 
York  code  that  action  against  joint-stock  association  may  be  brought 
against  its  president  or  treasurer  cannot  affect  jurisdiction  of  Federal 
court,  and  citizenship  of  president  is  unavailable  to  confer  jurisdiction, 
where  citizenship  of  other  members  does  not  appear;  Rountree  v.  Adams 
Express  Co.,  166  Fed.  154,  91  C.  C.  A.  186,  in  suit  to  restrain  defend- 
ant from  prosecuting  action  in  State  court,  allegation  in  bill  that  com- 
plainant was  joint-stock  company  organized  in  New  York  and  defendant 
was  citizen  of  Missouri,  where  suit  was  brought,  did  not  give  Federal 
court  jurisdiction,  since  joint-stock  company  is  partnership,  not  corpo- 
ration; Saunders  v.  Adams  Express  Co.,  136  Fed.  495,  496,  joint-stock 
company  does  not  have  citizenship  for  removal  purposes;  Fred  Macey 
Co.  V.  Macey,  135  Fed.  727,  68  C.  C.  A.  363,  allegation  that  plaintiff  is 
citizen  of  Michigan,  plaintiff  being  elsewhere  styled  as  partnership,  is 
insufficient;  Jones  v.  Adams  Express  Co.,  129  Fed.  619,  removal  peti- 
tion must  allege  citizenship  of  each  party  where  there  are  large  number; 
Ralya  Market  Co.  v.  Armour  &  Co.,  102  Fed.  533,  535,  636,  holding 
action  against  firm  by  partnership  name  brought  under  State  statute 
cannot  be  removed  to  Federal  court  on  ground  of  diverse  citizenship  for 
reason  that  citizenship  essential  to  jurisdiction  cannot  be  predicated  of 
partnership ;  State  v.  United  States  Exp.  Co.,  81  Minn.  90,  83  N.  W.  466, 
holding  partnership  doing  business  as  carrier  not  subject  to  State  visit- 
atorial powers ;  Hoey  v.  Coleman,  46  Fed.  224,  holding  joint-stock  asso- 
ciation not  liable  to  corporation  tax ;  Park  Bros.  &  Co.  v.  Kelly  Axe  Mfg. 
Co.,  49  Fed.  628, 1  C.  C.  A.  395,  allowing  plaintiff  to  amend  so  as  to  show 
citizenship  of  members  of  the  partnership;  Carnegie,  Phipps  &  Co.  v, 
Hulbert,  53  Fed.  11,  3  C.  C.  A.  391,  holding  that  limited  partnership  was 
neither  a  corporation  or  a  citizen;  Lonergan  v.  Illinois  Cent.  Ry.  Co., 
55  Fed.  551,  averment  must  be  that  corporation  was  created  under  laws 
of  State  named;  Gregg  v.  Sanford,  65  Fed.  153,  12  C.  C.  A.  525,  joint- 
stock  association  is  not  a  corporation ;  Andrews  Bros.  Co.  v.  Youngstown 
Coke  Co.,  86  Fed.  586,  statement  of  corporate  character  of  plaintiff  was 
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insufficient ;  Saunders  v.  Adams  Express  Ck).,  71  N.  J.  L.  274,  57  AtL  901, 
aiigaendo. 

Distingaished  in  Mathieson  Alkali  Works  ▼.  Mathieson,  150  Fed.  243, 
80  C.  C.  A.  129y  all^ation  that  defendant  was  corporation  under  Vir- 
ginia laws  and  citizen  of  Virginia  is  sufficient  allegation  of  corporate 
existence;  Sanitas  Nut  Food  Co.  v.  Force  Food  Co.,  124  Fed.  303,  hold- 
ing limited  partnership  organized  under  State  statute  giving  it  legal 
entity,  with  right  to  sue  and  be  sued  in  association  name,  may  sue  in 
such  name  in  Federal  court  for  infringement  of  patent. 

Whether  partnership  may  sue  or  be  sued  in  firm  name.    Note,  29 
L.  R.  A.  (N.  S.)  283. 

129  n.  8.  683-688,  32  L.  Ed.  803,  9  Sup.  Ot.  428,  BENE  ▼.  JEANTET. 

Spedflcation  must  so  describe  invention  as  to  enable  skilled  artisan 
to  make  it. 

Approved  in  The  Incandescent  Lamp  Patent,  159  U.  S.  475,  40  L.  Ed. 
224,  16  Sup.  Ct.  79,  holding  claims  too  indefinite  to  be  the  subject  of  a 
valid  monopoly;  WoMf  v.  Du  Pont  De  Nemours  etc.  Co.,  122  Fed.  958, 
holding  Von  Freeden  patent  No.  429,516,  for  process  for  making  smoke- 
less powder,  void;  De  Lamar  v.  De  Lamar  Min.  Co.,  117  Fed.  248,  54 
C.  C.  A.  272,  holding  Waldstein  patent  No.  607,719,  for  process  for  ex- 
tracting precious  metals  from  cyanide  solutions,  void  for  anticipation 
and  lack  of  invention. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  268,  427. 

Broad  coostmction  claimed  by  pioneer  cannot  extend  beyond  composi- 
tioB  embodying  real  invention. 

Approved  in  Celluloid  Mfg.  Co.  v.  Arlington  Mfg.  Co.,  52  Fed.  744, 
3  C.  C.  A.  269,  holding  patent  was  restricted  by  terms  of  specifications ; 
Jensen  Co.  v.  Clay,  59  Fed.  291,  holding  Jensen  patent  for  pepsin  not 
infringed;  Beece  Button-Hole  Mach.  Co.  v.  Globe  Button-Hole  Mach. 
Co.,  61  Fed.  963,  10  C.  C.  A.  194,  amending  claims  does  not  exclude  a 
liberal  interpretation. 

Construction  of  specification  for  patent.    Note,  20  E.  B.  0.  336. 

Preponderance  of  evidence  is  necessary  to  make  ont  infielngement. 
Approved  in  Overweight  Counter-Balance  Elevator  Co.  v.  Improved 
Order  Red  Men's  Hall  Assn.,  94  Fed.  161,  36  C.  C.  A.  125,  expert  evi- 
dence that  patent  is  an  equivalent  does  not  require  a  submission  to  juiy. 
Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  133. 

129  XT.  8.  688-700,  32  Ib.  Bd.  760,  9  Sup.  Ot.  386,  8HBAEDBB  BON.  BTO. 

CO.  ▼.  PAOKEB. 

Parties  are  not  bound  by  consent  to  boundary  defined  under  mistaken 
idea  that  it  was  correct. 
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Approved  in  Idaho  Land  Co.  v.  Parsons,  3  Idaho,  453,  31  Pac.  792, 
holding  where  coterminous  owners  of  land  establish  boundary  line  and 
take  possession  to  line  so  agreed  upon,  and  one  of  them  erects  improve- 
ments thereon,  and  holds  possession  for  eight  years  without  objection, 
line  is  binding;  Hatfield  v.  Workman,  35  W.  Va.  585,  14  S.  E.  156,  fol- 
lowing rule ;  Whitney  v.  Detroit  Lumber  Go.,  78  Wis.  250,  47  N.  W.  428, 
construing  boundaries  where  there  was  a  mistake  in  survey. 

Conclusiveness  of  established  boundaries.    Note,  110  Ahl  St.  Bep. 
688. 

Consent,  under  mlBapprehenaloii,  does  not  operate  as  estopp^  in  tres- 
pass for  cuttl&g  timber. 

Approved  in  Randleman  v.  Taylor,  94  Ark.  513,  140  Am.  St.  Rep.  141, 
127  S.  W.  724,  where  adjoining  owners  agree  upon  boundary  under  mis- 
taken belief,  it  is  true  line,  and  true  line  is  not  incapable  of  ascertain- 
ment, agreement  is  not  binding;  Honaker  v.  Heatly,  21  Cal.  App.  329, 
131  Pac.  759,  private  survey  establishing  mistaken  boundary  where  there 
was  no  dispute  between  adjoining  owners  as  to  true  boundary,  did  not 
estop  owner  from  claiming  according  to  true  boundary ;  Holmes  v.  Judge, 
31  Utah,  278,  87  Pac.  1013,  boundary  marked  by  buildings  or  fences, 
known  and  acquiesced  in  by  owners  of  soil  for  long  term  of  years,  was 
true  boundary;  Silver  Creek  Cement  Corporation  v.  Union  Lime  etc. 
Co.,  138  Ind.  299,  35  N.  E.  126,  one  intending  to  claim  only  true  line 
acquires  no  adverse  possession. 

Distinguished  in  Montana  Min.  Co.  v.  St.  Louis  Min.  &  Mill.  Co.,  183 
Fed.  66,  105  C.  C.  A.  343,  where  there  was  controversy  for  many  years 
between  owners  of  adjoining  mining  claims  as  to  ownership  of  vein  origi- 
nally in  dispute,  but  conveyed  by  one  to  other  in  compromise,  acqui- 
escence in  dividing  line  and  acceptance  of  strip  estops  grantee  after 
lapse  of  years  from  denying  its  correctness  and  claiming  further  ground ; 
Idaho  Land  Co.  v.  Parsons,  2  Idaho,  1193,  31  Pac.  792,  boundary  estab- 
lished by  coterminous  owner  for  a  number  of  years  is  binding. 

Possession  by  mistake  of  one  intending  to  claim  only  to  true  bound- 
ary a^  adverse  possession.    Note,  15  Ann.  Gas.  829. 

Adverse  possession  due  to  ignorance  or  mistake  as  to  boundary. 
Note,  38  L.  B.  A.  (N.  S.)  939. 

Petition  is  filed  in  time  if  before  final  hearing  after  remand  for  new 
trial. 

Approved  in  Stix  v.  Keith,  90  Ala.  125,  7  South.  424,  right  of  removal 
attaches  on  filing  of  a  sufficient  petition. 
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130  IT.  8.  1-89,  32  L.  Ed.  837,  9  Sup.  CTt.  409,  OBEGOK  ETC.  NAV.  OO.  ▼. 
OBEGONIAN  BT.  CO. 

OoiporatloiiB  liave  only  Bndi  powers  as  are  conferred  by  legislature. 
Approved  in  Quinby  v.  Consumers'  Gas  Trust  Co.,  140  Fed.  364,  con- 
tract between  natural  gas  company  and  city  giving  latter  option  to  pur- 
chase plant  ultra  vires ;  Cumberland  Tel.  etc.  Co.  v.  Evansville,  127  Fed. 
190,  holding  Indiana  statute  authorizing  formation  of  telephone  com- 
panies does  not  authorize  conipany  to  sell  all  its  property  and  fran- 
chises ;  Joseph  Bancroft  &  Sons  Co.  v.  Bloede,  106  Fed.  399,  62  L.  B.  A. 
734,  46  C  C.  A.  354,  upholding  issuance  of  paid-up  stock  in  exchange 
for  property;  Brooks  v.  State,  3  Boyce  (Del.),  61,  Ann.  Oas.  1916A,  1133, 
61  L.  B.  A.  (N.  S.)  1126,  79  Atl.  801,  holding  owner  of  preferred  stock 
was  entitled  to  vote  at  meetings;  International  Lumber  Co.  v.  American 
Suburbs  Co.,  119  Minn.  86,  137  N.  W.  399,  holding  municipal  council 
cannot  confer  power  of  real  estate  company  to  construct  railroad ;  First 
Nat.  Bank  v.  American  Nat.  Bank,  173  Mo.  169,  72  S.  W.  1061,  holding 
national  bank  may  plead  ultra  vires  as  to  any  contract  it  may  have 
made  when  sued  thereon  by  other  party  thereto,  whether  such  contract 
be  executed  or  not;  State  v.  Trinity  etc.  Ry.  Co.,  66  Tex.  Civ.  437,  120 
S.  W.  1128,  holding  rule  of  commission  requiring  railroads  to  run  at 
least  one  train  a  day  over  their  roads  did  not  apply  to  one  having  track- 
ing privileges;  Spokane  v.  Amsterdamsch,  22  Wash.  179,  OOPac.  143, 
holding  thot^h  corporation  may  not  have  complied  with  statutory  re- 
quirement that  all  its  stock  must  have  been  subscribed  before  it  can  do 
business,  yet  where  it  has  done  business,  question  cannot  be  raised  to 
injury  of  other  parties ;  Pacific  etc.  Cable  Co.  v.  Western  Union  Tel.  Co., 
60  Fed.  496,  annulling  unauthorized  lease  by  railroad  to  telegraph  coin- 
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pany  of  exclusive  right  of  way  for  wires;  EUerman  v.  Chicago  etc.  Ry. 
Co.,  49  N.  J.  Eq.  241,  23  Atl.  295,  power  to  incorporate  "for  any  lawful 
purpose ''  does  not  authorize  contract  disabling  company  from  -pertoTm- 
ing  pnblic  dnties ;  dissenting  opinion  in  State  v.  Seibert,  123  Mo.  435,  27 
S.  W.  625,  arguendo. 

Distinguished  in  United  States  ▼.  Milwaukee  etc.  R.  R.  Co.,  142  Fed. 
255,  charging  corporation  with  receiving  rebates,  though  received  as  com- 
missions by  subsidiary  corporation  organized  for  that  purpose. 

Railroad  cannot  lease  or  adl  its  Unee  or  ftanchise  witlioitt  qpedal 
authority. 

Approved  in  Arkansas  v.  Choctaw  etc.  R.  Co.,  134  Fed.  108,  refusing 
to  take  jurisdiction  of  suit  to  set  aside  sale  from  State  corporation  to 
Federal  corporation  on  ground  Federal  question  involved ;  City  of  South 
Pasadena  v.  Pasadena  Land  etc.  Co.,  152  Cal.  583,  588,  93  Pac.  492,  494, 
holding  quasi-public  service  corporation  organized  for  purpose  of  dis- 
tributing water  may  transfer  its  property  as  a  whole ;  Jones  v.  Pennsyl- 
vania R.  R.  Co.,  8  Mackey  (D.  C),  202,  holding  where  several  railroads 
use  same  tracks  under  common  arrangement,  all  will  be  liable  for  injury 
resulting  from  negligence  of  employers;  Chesapeake  etc.  R.  R.  Co.  v. 
Howard,  14  App.  D.  C.  281,  holding  fact  that  railroad  made  unauthor- 
ized lease  of  its  road  did  not  operate  to  relieve  it  of  liability  for  injury 
to  passenger;  Muntz  v.  Algiers  etc.  Ry.  Co.,  Ill  La.  428,  100  Am.  St. 
Bep.  500,  64  L.  R.  A.  222,  35  South.  627,  lessor  of  railroad  liable  for 
personal  injuries  caused  by  negligence  of  lessee;  Moorshead  ▼.  United 
Rys.  Co.,  119  Mo.  App.  558,  96  S.  W.  265,  upholding  lease  of  property 
and  franchises  of  railroad;  dissenting  opinion  in  Hill  v.  Atlantic  etc. 
R.  Co.,  143  N.  C.  601,  9  L.  R.  A.  (N.  S.)  606,  55  S.  E.  876,  majority  up- 
holding lease  made  by  railroad;  Oregon  Ry,  etc.  Co.  v.  Or^onian  Ry. 
Co.,  145  U.  S.  55,  36  L.  Ed.  621, 12  Sup.  Ct.  815,  following  rule;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  54,  85  L.  Ed.  67,  11 
Sup.  Ct.  486,  annulling  corporate  contract  to  suspend  operations  for 
ninety-nine  years;  California  Sav.  Bank  v.  Kennedy,  167  U.  S.  367,  42 
L.  Ed.  200,  17  Sup.  Ct.  833,  refusing  to  enforce  national  bank's  contract 
for  unauthorized  purchase  of  another  company 's  stock ;  Detroit  Citizens ' 
St.  Ry.  V.  Detroit  Ry.  Co.,  171  U.  S.  53,  43  L.  Ed.  71.  18  Sup.  Ct.  734, 
denying  city's  implied  power  to  grant  exclusive  street  railway  fran- 
chise; De  La  Vergne  Refrigerating  Mach.  Co.  v.  German  Sav.  Inst.,  175 
U.  S.  59,  44  L.  Ed.  721,  20  Sup.  Ct.  25,  refusing  to  enforce  contract  for 
unauthorized  purchase  of  stock;  Van  Dresser  v.  Or^on  etc.  Nav.  Co., 
48  Fed.  205,  holding  service  on  operators  of  leased  railroad  valid  service 
on  lessor  corporation;  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  550, 
41  L.  Ed.  822, 17  Sup.  Ct.  437,  persons  dealing  with  railroads  are  charged 
with  knowledge  of  its  powers ;  Louisville  etc,  R,  R.  Co.  v.  Kentucky,  161 
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U.  S.  684,  40  L.  B<L  853^  16  Sup.  Ct.  717,  power  to  unite  roads  does  not 
authorize  lease;  Snell  v.  Chicago,  152  U.  S.  199,  88  L.  Ed.  411,  14  Sup. 
Ct.  492,  construing  strictly,  plank-road  company's  statutory  power  of 
alienation;  Ross-Meehan  Brake  Shoe  Foundry  Co.  v.  Southern  Malle- 
able Iron  Co.,  72  Fed.  962,  subscriber  to  unauthorized  increase  of  stock 
may  plead  ultra  vires;  Gk)odland  v.  Darlington  Bank,  74  Mo.  App.  378, 
denying  right  of  savings  bank  to  invest  in  stock  of  other  bank ;  Bowman 
Dairy  Co.  v.  Mooney,  41  Mo.  App.  671,  annulling  contract  with  dairy 
company  not  to  engage  in  oyster  business;  Lagrone  v.  Timmerman,  46 
S.  C.  410,  24  S.  E.  299,  fire  association  may  not  organize  branch  associa- 
tion; Central  Trust  Co.  v.  Florida  etc.  Nav.  Co.,  43  Fed.  760,  arguendo. 

Distinguished  in  Montgomery  Light  etc.  Co.  v.  Montgomery  Traction 
Co.,  219  Fed.  969,  holding  street  railway  company  may  contract  with 
electric  company  for  supply  of  power;  Oregon- Washington  R.  &  Nav.  Co. 
V.  Wilkinson,  188  Fed.  367,  holding  it  was  no  defense  to  condemnation 
suit  by  railroad  that  company  was  unlawfully  consolidated  with  com- 
petitor; Pittsburgh  etc.  Ry.  Co.  v.  Keokuk  etc.  Bridge  Co.,  131  U.  S.  385, 
33  L.  Ed.  162,  9  Sup.  Ct.  774,  upholding  contract  for  joint  use  of  bridge ; 
Commercial  etc.  Power  Co.  v.  Tacoma,  17  Wash.  671,  50  Pac.  594,  uphold- 
ing, after  partial  enjoyment,  contract  for  use  of  electric  light  company's 
poles;  Eastern  etc.  Bank  v.  St.  Johnsbury  etc.  R.  Co.,  40  Fed.  424,  up- 
holding guaranty  of  interest  on  construction  bonds,  where  lease  of  road 
was  authorized,  and  interest  coupon  equaled  rent. 

Right  to  transfer  public  franchises.    Note,  35  Am.  St  Bep.  897,  402. 

Cori>orations.    Note,  103  Am.  St.  Bep.  548. 

F<&elgn  corporations  liare  oaly  sucli  powers  in  Oregon  as  domestic  cor- 
porations have. 

Approved  in  Seattle  Gas  etc.  Electric  Co.  v.  Citizens'  Light  etc.  Power 
Co.,  123  Fed.  592^  holding  New  Jersey  corporation,  organized  under  gen- 
eral corporation  act,  and  not  under  gas  act,  cannot  engage  in  gas  busi- 
ness in  another  State;  State  v.  Southern  Pac.  Co.,  52  La.  Ann.  1826,  28 
South.  374,  holding  railroad  not  authorized  to  receive  warehouseman's 
license ;  Rio  Grande  etc.  Ry.  Co.  v.  Power  Co.,  23  Utah,  39,  63  Pac.  999, 
holding  foreign  mining  corporation  failing  to  comply  with  laws  cannot 
engage  in  business  of  mining  or  acquire  water  rights  in  this  State ;  Tellu- 
ride  Power  etc.  Co.  v.  Rio  Grande  etc.  Ry.  Co.,  187  U.  S.  583,  47  L.  Ed. 
313,  23  Sup.  Ct.  183,  arguendo. 

Bailroads,  domestic  or  foreign,  cannot,  in  Oregon,  lease  or  take  lease 
of  road  for  long  period. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Terre  Haute  etc.  R.  R.  Co.,  145 
U.  S.  402,  36  L.  Ed.  762,  12  Sup.  Ct.  955,  where  lease  was  for  ninety- 
nine  years;  MqCormick  v.  Market  Nat.  Bank,  165  U.  S.  551,  41  L.  Ed. 
Xrv— 43 
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822, 17  Sup.  Ct.  437,  and  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S. 
692,  40  L.  E<L  856, 16  Sup.  Ct.  720,  both  holding,  lease  ultra  vires  of  one 
party,  void  as  to  both ;  State  v.  Nebraska  Distilling  Co.,  29  Neb.  717,  719, 
46  N.  W.  160,  forfeiting  franchise  of  distilling  company  for  conveying 
plant  to  "trust*';  Visalia  etc.  light  Co.  v.  Sims,  104  Cal.  331,  43  Am. 
St.  Rep.  109,  37  Pac.  1044,  gas  company  cannot  recover  against  surety 
of  lessee  of  plant. 

Qualified  in  Campbell  v.  Argenta  etc.  Min.  Co.,  51  Fed.  4,  ultra  vires 
contract,  made  in  unauthorized  mode,  is  voidable,  not  void. 

*  

Distinguished  in  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  163  U.  S. 
590,  41  L.  Ed.  274,  16  Sup.  Ct.  1183  (see  dissenting  opinion  in  163  U.  S. 
607,  41  L.  Ed.  280, 16  Sup.  Ct.  1189),  aflarming  51  Fed.  317,  318,  2  C.  C.  A. 
174,  and  47  Fed.  20,  22,  and  upholding  contract  for  joint  use  of  tracks; 
Sioux  City  etc.  Warehouse  Co.  v.  Trust  Co.  of  North  America,  82  Fed. 
134,  27  C.  C.  A.  73,  upholding  mortgage. 

Legislative  grants  to  corporations  are  construed  In  favor  of  public. 
Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  33,  50  L.  Ed. 
S59,  26  Sup.  Ct.  224,  municipal  grant  of  franchise  does  not  prevent  city 
from  later  installing  water  system  of  its  own;  United  States  v.  Van 
.  Horn,  197  Fed.  616,  upholding  right  of  United  States  to  reserve  right  of 
way  for  canals  and  ditches  over  public  grants ;  United  States  v.  Oregon 
&  C.  R.  Co.,  186  Fed.  893,  holding  grant  of  land  to  Oregon  Central  Rail- 
road Company  was  subject  to  forfeiture  where  company  sold  same  at 
greater  price  than  two  dollars  and  fifty  cents  per  acre;  Boise  City  v. 
Boise  Artesian  Hot  etc.  Water  Co.,  186  Fed.  709, 108  C.  C.  A .  523,  hold- 
ing city  granting  franchise  to  water  company  might  subsequently  re- 
quire monthly  payments  for  use  of  streets;  United  States  v.  Rizzinelli, 
182  Fed.  682,  holding  grant  of  mining  claim  on  forest  reserve  did  not 
confer  right  to  conduct  saloon  on  same;  Southern  Pac.  Co.  v.  City  of 
Portland,  177  Fed.  962,  holding  city  might  prevent  railroad  from  oper- 
ating steam  locomotives  along  its  streets ;  St.  Louis  etc.  Ry.  Co.  v.  Board 
of  Directors  of  Red  River  Levee  Dist.,  81  Ark.  665,  99  S.  W.  844,  hold- 
ing ties  and  rails  of  railroad  are  real  estate  for  purposes  of  taxation; 
Oppenheimer  v.  Philadelphia  etc.  R.  Co.,  39  App.  D.  C.  261,  holding  rail- 
road authorized  to  extend  sidings  into  lots  along  which  its  line  runs 
cannot  extend  sidings  on  streets,  not  along  main  road;  State  v.  Des 
Moines  City  Ry.  Co.,  159  Iowa,  272,  140  N.  W.  443,  upholding  right  of 
city  to  oust  railroad  whose  franchise  has  expired;  Somerville  Water  Co. 
V.  Borough  V.  Somerville,  78  N.  J.  Eq.  210,  78  Atl.  797,  holding  water 
company  could  not  be  organized  to  serve  two  towns ;  Colorado  Telephone 
Co.  V.  Fields,  15  N.  M.  436,  SO  L.  R.  A.  (N.  S.)  1088.  110  Pac.  572,  hold- 
ing fact  that  franchise  to  telephone  company  provides  maximum  "per 
annum"  charge  does  not  require  subscribers  to  make  annual  contract; 
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Caviness  v.  La  Grande  Irr.  Co.,  60  Or.  425,  119  Pac.  737,  upholding 
right  of  upper  riparian  owner  to  take  water  necessary  for  household 
and  cattle ;  State  v.  Pqrtland  General  Electric  Co.,  52  Or.  517,  619,  522, 
523,  525,  95  Pac.  728,  729,  730,  upholding  right  of  State  to  collect  per- 
centage of  tolls  taken  in  by  company  authorized  to  operate  canal;  Nor- 
folk etc.  Traction  Co.  v.  City  of  Norfolk,  115  Va.  173,  Ann.  Oas.  1914D, 
1067,  78  S.  E.  546,  sustaining  duty  of  railroad  to  repair  pavement  be- 
tween its  tracks ;  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  726,  reaffirm- 
ing rule;  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  49, 
35  L.  Ed.  65,  11  Sup.  Ct.  484,  grant  of  power  to  lease  cars  does  not  ex- 
tend, to  whole  plant;  Ivison  v.  Board  of  School  Commrs.,  39  Fed.  738, 
arguendo.  . 

Corporate  articles^  when  signed,  ackMowledged  and  filed,  become  opera- 
tiye,  in  Oregon. 

Approved  in  Brown  v.  Morton,  71  N.  J.  L.  29,  58  Atl.  96,  stockholders 
as  shown  on  books  when  assessment  or  call  made  liable  therefor. 

Distinguished  in  Farnsworth  v.  Lime  Rock  R.  R.  Co.,  83  Me.  444,  22 
Atl.  374,  upholding  charter  impliedly  accepted  within  required  time. 

Corporate  articles  must  be  constmad  strictly. 
Approved  in  Water,  Light  etc.  Co.  v.  City  of  Hutchinson,  144  Fed.  264, 
municipal  contract  giving  exclusive  franchise  void,  city  not  having  power 
under  charter  to  make  such  right  exclusive;  Fritze  v.  Equitable  Bldg. 
etc.  Society,  186  111.  197, 57  N.  E.  877,  holding  under  Laws  of  1879,  p.  83, 
loan  association  cannot  amend  its  by-laws;  State  v.  Anderson,  31  Ind. 
App.  43,  67  N.  E.  211,  holding  provisions  in  articles  of  incorporation 
that  corporation  shall  always  be  managed  by  certain  named  board  of 
directors,  and  that  certain  named  persons  shall  hold  office  so  long  as  they 
remain  shareholders,  void;  People  v.  Chicago  etc.  Trust  Co.,  130  111.  286, 
288,  293,  296,  17  Abl  St.  Sep.  827,  828,  SS2,  335,  8  L.  R.  A.  503,  504, 
22  N.  E.  801,  803,  804,  one  gas  company  may  not  deal  in  shares  of 
another. 

Grant  of  power  to  lease  cannot  be  inferred  ftom  anotber  statute  re- 
ferring to  it  "or  its  assigns." 

Approved  in  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  47,  48,  35  L.  Ed.  64,  11  Sup.  Ct.  483,  484,  holding  amendatory 
act,  permitting  lease  of  cars,  did  not  extend  to  whole  plant;  Briscoe 
V.  Southern  etc.  By.  Co.,  40  Fed.  279,  where  congressional  grant  of 
right  of  way  was  upon  condition  binding  assigns. 

Power  to  dissolve  and  dispose  of  property  does  not  indnde  power  to 
lease. 
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• 
Approved  in  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  48,  36  L.  Ed.  64,  11  Sup.  Ct.  484,  grant  of  power  to  lease  cars 
does  not  authorize  lease  of  plant. 

Performance  for  three  years,  under  Toid  lease,  gives  lessor  no  rl^t 
to  compel  continuance. 

Approved  in  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  66,  66,  35  L.  Ed.  67,  11  Sup.  Ct.  486,  487,  unauthorized  lease  of 
car  manufacturing  plant  is  not  validated  by  part  performance;  Kansas 
City  V.  O'Connor,  82  Mo.  App.  661,  holding  where  ultra  vires  street 
sprinkling  contract  has  been  performed  by  both  sides,  courts  will  not 
disturb  condition  of  parties. 

Distinguished  in  Weed  v.  Gainesville  R.  R.  Co.,  119  Ga.  696,  46  S.  E. 
894,  under  statute  usury  no  defense  to  bonds  in  hands  of  bona  fide 
purchasers ;  Bath  etc.  Light  Co.  v.  Claffy,  161  N.  Y.  33,  36  L.  R.  A.  667, 
46  N.  E.  392,  enforcing  lease  of  gas  plant  as  to  past-due  rent. 

Limited  in  Maxwell  v.  Akin,  89  Fed.  181,  to  contracts  executed  on 
neither  side. 

130  n.  8.  S9-i3,  32  Ib.  Ed.  861,  9  Sup.  Ct.  431,  BADGES  T.  OITSIMANO. 

Cnstoms  collector  cannot  increase  dutiable  value  of  goods,  to  extent 
that  charges  are  reduced. 

Approved  in  Robertson  v.  Frank  Co.,  132  U.  S.  26,  38  L.  Ed.  239,  10 
Sup.  Ct.  8,  where  estimate  of  transportation  charges  added  to  value 
of  imports  was  excessive. 

Distinguished  in  Auffmordt  v.  Hedden,  137  U.  S.  328,  34  L.  Ed.  680, 
11  Sup.  Ct.  108,  and  Muser  v.  Magone,  166  U.  S.  247,  39  L.  Ed.  137,  15 
Sup.  Ct.  80,  both  holding  appraisement  by  designated  officials  conclu- 
sive; Saltonstall  v.  Russell,  162  U.  S.  .633,  38  L.  Ed.  678,  14  Sup.  Ct 
736,  under  facts. 

Customs  officer's  appraisement   is  final,  when  not  fraudulent;   oaly 
questions  of  law  are  triable. 

Limited  in  United  States  v.  Passavant,  169  U.  S.  21,  42  L.  Ed.  646, 
18  Sup.  Ct.  221,  appraisement  may  be  impeached  where  wrong  prin- 
ciple of  law  was  followed. 

130  U.  S.  43-60,  32  L.  Ed.  848,  9  Sup.  Ct.  433,  PABSER  V.  DAOBES. 

There  is  no  common-law  right  of  redemption;  but  Federal  court  will 
enforce  statutory  right. 

Approved  in  Hardin  v.  Kelley,  144  Fed.  366,  76  C.  C.  A.  365,  under 
South  Dakota  statute  attaching  creditor  before  judgment  has  no  right 
to  redeem  from  execution  sale;  Haggart  v.  Wilczinski,  143  Fed.  26,  74 
C.  C.  A.  176,  under  facts  State  law  did  not  bar  foreclosure;  Hughes  v. 
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Winkleman,  243  Mo.  91,  L.  R.  A.  1916A,  1007,  147  S.  W.  996,  holding 
statutory  right  of  redemption  has  no  extraterritorial  force;  Hamilton 
V.  Hamilton,  51  Mont.  624,  154  Pac.  722,  upholding  statutory  right  of 
redemption ;  Turk  v.  Mayberry,  32  Okl.  75,  121  Pac.  669,  holding  subse- 
quent legislation  cannot  impair  right  of  redemption  already  accrued; 
Tolbert  v.  State  Bank,  30  Okl.  407,  121  Pac.  214,  holding  error  to  order 
sale  of  property  before  expiration  of  six  months  after  judgment ;  Ander- 
son V.  Anderson,  129  Ind.  576,  28  Am.  St.  Bep.  213,  29  N.  E.  36,  right 
to  redeem  is  purely  statutory,  and  subject  to  statutory  alteration. 

Distinguished  in  Columbia  etc.  Trust  Co.  v.  Kentucky  ■  etc.  Ry.  Co., 
60  Fed.  799,  9  C.  C.  A.  264,  denying  that  railroad  mortgage  of  real  and 
personal  property  is  "real  estate"  within  Kentucky  statute;  Simmons 
V.  Taylor,  38  Fed.  693,  698,  and  Farmers'  etc.  Trust  Co.  v.  Iowa  Water 
Co.,  78  Fed.  888,  both  denying  that  property  necessary  to  quasi-public 
corporation's  exercise  of  franchises  is  within  Iowa  statute. 

Beconveyance  will  not  be  decreed  after  nine  years,  where  statutory 
period  for  redemption  is  six  months. 

Approved  in  Bower  v.  Stein,  177  Fed.  679,  101  C.  C.  A.  299,  refusing 
reconveyance  after  delay  of  five  years;  Isham  v.  Parker,  3  Wash.  St. 
759,  760,  761,  762,  767,  779,  29  Pac.  837,  838,  839,  843,  ai^endo. 

Equity  will  refuse  relief   after  unreasonable   delay,  irrespectiye    of 
statute  of  limltationa. 

Approved  in  Just  v.  Idaho  Canal  &  Improvement  Co.,  16  Idaho,  653, 
133  Am  St.  Rep.  140,  102  Pac.  386,  holding  owner  of  stock  in  corpora- 
tion may  sue  for  wrong  committed  at  time  he  was  not  stockholder; 
Chezum  v.  McBride,  21  Wash.  564,  58  Pac.  1069,  twenty-five  years'  delay 
to  contest  grant  is  fatal  laches. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  415. 

130  n.  a  60^6,  32  L.  Ed.  846,  9  Sup.  Ct.  418,  BAIJiABD  v.  SEABLS. 

Appellant  held  entitled  to  remand  to  file  supplemental  Mil  to  avoid 
decree  reversing  anotlier  Judgment  affecting  his  rights. 

Approved  in  Greene  v.  United  Shoe  Machinery  Co.,  124  Fed.  962,  60 
C.  C.  A.  93,  holding  on  appeal  from  interlocutory  decree  for  injunction 
and  accounting  in  patent  suit.  Circuit  Court  of  Appeals  cannot  remand 
with  leave  to  reopen  case  for  further  proceedings  without  first  re- 
versing; Ward  V.  Joslin,  105  Fed.  231,  44  C.  C.  A.  456,  holding  judgment 
will  not  be  reversed  because  of  motion  for  new  trial  offering  further 
proof  on  material  matter,  where  record  does  not  show  that  motion  was 
acted  upon  by  trial  court  or  brought  to  its  attention ;  Bo3mton  v.  Chicago 
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Mill  etc.  Co.,  84  Ark.  212,  215,  105  S.  W.  79,  80,  holding  where  plea 
of  res  ad  judicata  was  based  on  judgment  subsequently  reversed  on 
appeal,  injured  party  is  entitled  to  bill  of  review;  Sewell  v.  Johnson, 
165  Cal.  771,  773,  775,  Ann.  Gas.  1915B,  645,  134  Pac.  707,  708,  709, 
holding  where  no  bond  is  filed  on  appeal,  defendant  cannot  plead  same 
in  suit  on  judgment;  McGowan  v.  Elroy,  28  App.  D.  C.  195,  holding 
leave  must  be  had  to  file  bill  of  review  bringing  up  new  matter  arising 
since  judgment;  Butler  v.  Eaton,  141  U.  S.  243,  35  L.  Ed.  714,  11  Sup. 
Ct.  987,  where  State  court  judgment  held  to  estop  suit  in  Circuit  Court 
was  reversed  on  appeal;  Scott  v.  Armstrong,  146  U.  S.  513,  86  L.  Ed. 
1064, 13  Sup.  Ct.  152,  debtor  of  insolvent  bank  may  have  deposit  account 
applied  upon  debt;  Grape  Creek  Coal  Co.  v.  Farmers'  etc.  Trust  Co.,  80 
Fed.  201,  25  C.  C.  A.  376,  arguendo. 

Reversal  of  judgment  as  affecting  judgment  based  thereon  in  an- 
other proceeding.    Note,  Ann.  Gas.  1913A,  467,  469. 

Bill  of  review  for  newly  discovered  evidence.    Note,  SO  L.  B.  A. 
(N.  S.)  1037. 

ISO  U.  8.  56-69,  82  L.  Ed.  858,  9  Sup.  Ot.  614,  0OIJJN8  CO.  V.  OOE8. 

Clalma  1,  2  and  3,  in  reisBne  No.  5294,  for  wrench,  are  void  for  want 
of  novelty. 

Approved  in  Smith  v.  Thomson,  38  Fed.  606,  Smith  patents  for 
spring  clasps  for  overshoes  are  void  of  invention ;  Chittenden  v.  Mallory, 
41  Fed.  219,  seventh  claim  of  Russell  patent,  for  hat-felting  machine, 
is  void  of  invention. 

Miscellaneous.  Cited  in  Richmond  v.  Atwood,  52  Fed.  21,  17  L.  B.  A. 
618,  2  C.  C.  A.  596,  decree  sustaining  patent,  and  awarding  perpetual 
injunction  and  accounting,  is  interlocutory  and  appealable  to  Circuit 
Court  of  Appeals. 

130  U.  8.  69-79,  32  I..  Ed.  854,  9  Sup.  Ot.  468,  ABEANBAS  OATTLE  00.  Y. 

MANN. 

^Ooort  may  require  remlaslon  of  part  of  damages,  as  condition  of  refus- 
ing new  trial. 

Approved  in  Southern  Pac.  Co.  v.  Tomlinson,  4  Ariz.  132,  133,  33 
Pac.  711,  Noxon  v.  Remington,  78  Conn.  299,  61  Atl.  964,  Creve  Coeur 
Lake  Ice  Co.  v.  Famm,  90  Mo.  App.  201,  Adcock  v.  Oregon  R.  R.  Co., 
45  Or.  180,  77  Pac.  80,  and  Alabama  etc.  R.  R.  Co.  v.  Roberts,  113  Tenn. 
497,  67  L.  R.  A.  495,  82  S.  W.  316,  all  following  rule;  Gila  Valley  etc. 
Ry.  Co.  V.  Hall,  232  U.  S.  104,  58  L.  Ed.  626,  34  Sup.  Ct.  229,  holding 
Federal  Supreme  Court  will  not  review  refusal  of  territorial  Supreme 
Court  to  control  discretion  of  trial  court  in  this  r^ard;  Railway  Mail 
Assn.  V.  Dent,  213  Fed.  984,  L.  R.  A.  1915A,  S14,  130  C.  C.  A.  387, 
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remitting  one  thonsand  dollars  on  verdict  of  four  thousand  dollars ;  Fox 
V.  Chicago  Great  Western  R.  Co.,  207  Fed.  889,  refusing  to  disturb 
verdict  of  seventeen  thousand  five  hundred  dollars  for  injured  mail 
clerk;  Suravitz  v.  Pristasz,  201  Fed.  337,  119  C.  C.  A.  573,  refusing  to 
reverse  on  appeal  excessive  damages  for  breach  of  promise;  Cain  v. 
Southern  Ry.  Co.,  199  Fed.  213,  holding  ten  thousand  dollars  verdict  in 
personal  injury  case  is  excessive;  Armour  &  Co.  v.  Skene,  153  Fed. 
258,  82  C.  C.  A.  385,  in  opinion  of  lower  court,  remitting  part  of  ex- 
cessive damages;  Daigneau  v.  Grand  Trunk  Ry.  Co.,  153  Fed.  593, 
applying  principle  in  action  for  personal  injury;  Tamblyn  v.  Johnston, 
126  Fed.  276,  62  C.  C.  A.  601,  holding  Circuit  Court  of  Appeals  cannot 
reverse  on  writ  of  error,  where  no  error  of  law  appears  on  face  of 
record,  merely  because  damages  are  too  large;  Gila  Valley  etc.  Ry.  Co. 
V.  Hall,  13  Ariz.  276,  277,  112  Pac.  847,  1  N.  C.  C.  A.  365,  denying  new 
trial  wher^  plaintiff  voluntarily  remitted  half  of  excessive  verdict; 
Isabella  Gold  Min.  Co.  v.  Glenn,  37  Colo.  173,  86  Pac.  352,  holding  in 
action  for  wrongful  ouster  from  mine,  interest  might  be  allowed  on 
damages  for  ore  taken;  Atlantic  Coast  line  R.  Co.  v.  Pipkin,  64  Fla. 
27,  59  South.  565,  holding  court  in  remitting  part  of  excessive  verdict 
does  not  thereby  usurp  province  of  jury;  Cain  v.  Vollmer,  19  Idaho, 
168,  S2  L.  R.  A.  (N.  S.)  88,  112  Pac.  687,  holding  ownei*  of  injured 
jockey  suing  for  loss  of  probable  purses  will  not  be  sustained  by  court; 
Blair-Baker  ^orse  Co.  v.  Railroad  Transfer  Co.,  59  Ind.  App.  511,  108 
N*.  E.  248,  upholding  remittitur  order  in  suit  for  damages  for  breach 
of  warranty  in  sale  of  horse;  Evansville  etc.  Traction  Co.  v.  Broer- 
mann,  40  Ind.  App.  52,  80  N.  E.  974,  remitting  seventy-five  dollars  of 
three  hundred  dollars  verdict;  Missouri  etc.  Ry.  Co.  v.  Turley,  1  Ind. 
Ter.  284,  37  S.  W.  54,  ordering  remission  of  one-half  of  ten  thousand 
doUars  verdict;  Cook  v.  Globe  Printing  Co.,  227  Mo.  546,  562,  127 
S.  W.  354,  359,  remittipg  one  hundred  thousand  dollars  of  one  hundred 
and  fifty  thousand  dollars  verdict;  Chicago  Title  etc.  Co.  v.  O'Marr,  25 
Mont.  247,  254,  64  Pac.  508,  511,  holding  in  action  for  conversion,  where 
verdict  is  excessive,  court  may  permit  plaintiff  to  remit  excess  instead 
of  granting  new  trial;  Grant  v.  Louisville  etc.  R.  Co.,  129  Tenn.  407, 
408,  165  S.  W.  965,  holding  trial  court  may  judge  as  to  excessiveness 
of  verdict;  Williams  v.  Spokane  Falls  etc.  Ry.  Co.,  44  Wash.  373,  87 
Pac.  494,  upholding  right  of  appellate  court  to  remit  thirteen  thousand 
dollars  of  thirty-three  thousand  dollars  verdict;  Koenigsberger  v.  Rich- 
mond etc.  Min.  Co.,  158  U.  S.  53,  39  L.  Ed.  893,  15  Sup.  Ct.  756,  Preble 
V.  Bates,  39  Fed.  757,  and  Schofield  v.  Territory,  9  N.  M.  544,  56  Pao. 
315,  all  reaffirming  rule;  Holmes  v.  Jones,  121  N.  Y.  467,  24  N.  E.  702, 
applying  rule  to  general  term,  upon  appeal;  Texas  etc.  R.  R.  v.  Syfan,' 
91  Tex.  567,  44  S.  W.  1066,  applying  rule  to  Court  of  Civil  Appeals; 
Winter  v.  Shoudy,  9  Wash.  53,  36  Pac.  1049,  where  amount  of  verdict 
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exceeded  prayer  of  complaint;  Smith  v.  Pittsbni^h  etc.  Ry.  Co.,  90 
Fed.  787,  Smith  v.  Times  Pub.  Co.,  178  Pa.  St.  512,  35  L.  R.  A.  835, 
36  Atl.  310,  and  Ohio  etc.  R.  Co.  v.  Blake,  38  W.  Va.  724,  18  S.  E.  959, 
arguendo. 

Distinguished  in  Kennon  v.  Gilmer,  131  U.  S.  29,  33  L.  Ed.  113,  9 
Sup.  Ct.  699,  court  cannot  disregard  verdict  and  enter  judgment  for 
damages  according  to  its  own  estimate. 

♦Necessity  of  consent  of  losing  party  to  remittitur  of  damages. 
Note,  2  Ann.  Gas.  675. 

Power  of  appellate  court  over  excessive  verdict.    Note,  26  L.  R.  A. 
385. 

New  trial  because  of  excessive  verdict  as  violating  constitutional 
right  to  jury  trial.    Note,  51  L.  R.  A.  (N.  S.)  861. 

New  trial,  not  remission  of  excess,  should  be  granted  whtoe  verdict 
shows  passion  or  prejudice. 

Approved  in  Davis  Iron  Wks.  Co.  v.  White,  31  Colo.  87,  71  Pac.  386, 
not  allowing  remittitur  as  condition  of  refusing  new  trial. 

Retention  by  vendor,  to  secure  purchase  price,  is  not  inconsistent  with 
passing  of  title. 

Approved  in  Canadian  Northern  Ry.  Co.  v.  Northern  Mississippi  Ry. 
Co.,  209  Fed.  760,  126  C.  C.  A.  482,  holding  where  shipper  is  named 
as  consignee  in  bill  of  lading,  retention  of  title  will  be  presumed; 
North  Idaho  Grain  Co.  v.  Callison,  83  Wash.  218,  145  Pac.  234,  holding 
seller  of  hay  could  not  sue  for  purchase  price  unless  he  had  hay  in  his 
possession;  Moore  v.  Patchin,  71  W.  Va.  195,  76  S.  E.  427,  holding 
under  contract  for  sale  of  timber,  title  passes  when  same  is  sawed  and 
stacked;  Chicago  Ry.  Equipment  Co.  v.  Merchants'  Bank,  136  U.  S.  282, 
34  L.  Ed.  353,  10  Sup.  Ct.  1002,  where  purchase  notes  provided  title 
to  cars  should  remain  in  vendor  till  payment  thereof;  Orr  etc.  Shoe  Co. 
V.  Needles,  67  Fed.  994,  15  C.  C.  A.  142,  law  gives  effect  to  intention 
of  parties  as  expressed;  dissenting  opinion  in  American  Press'  Assn. 
V.  Daily  Story  Pub.  Co.,  120  Fed.  771,  66  L.  R,  A.  444,  57  C-  C.  A.  70, 
majority  holding  owner  of  copyrighted  production  does  not  lose  exclu- 
sive property  therein  because  licensee  authorized  to  publish  article  on 
express  condition  that  he  print  usual  copyright  notice  omits  to  do  so. 

Distinguished  in  Van  Allen  v.  Francis,  123  Cal.  478,  56  Pac.  340, 
and  Meeker  v.  Johnson,  3  Wash.  St.  257,  28  Pac.  545,  where  sales 
were  conditional. 

Order  granting  or  refusing  new  trial  is  not  appealable. 
Approved  in  Bullitt  County  v.  Washer,  130  U.  S.  145,  32  L.  Ed.  886, 
9  Sup.  Ct.  500,  Richmond  Ry.  etc.  Co.  v.  Dick,  52  Fed.  380,  3  C.  C.  A. 
149,  and  Postal  Tel.  Cable  Co.  v.  Zopfi,  73  Fed.  610,  19  C.  C.  A.  605, 
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all  reaflBrming  rule;  liebing  v.  Matthews,  216  Fed.  12,  132  C.  C.  A. 
246,  refusing  to  review  petition  for  rehearing;  McOraw  v.  O'Neil,  123 
Mo.  App.  707, 101  S.  W.  137,  refusing  to  grant  new  trial  because  plain- 
tiff conversed  with  jurors  during  recesses;  dissenting  opinion  in  L.  Bucki 
&  Son  Lumber  Co.  v.  Atlantic  Lumber  Co.,  116  Fed.  9,  63  C.  C.  A. 
613,  majority  upholding  bill  for  relief  in  equity  by  reduction  of  amount 
of  judgment  at  law. 

Oflapring  of  all  domestic  animals  belongs  to  owner  of  dam. 

Approved  in  Northwestern  Nat.  Bank  v.  Freeman,  171  TJ.  S.  630, 
43  L.  Ed.  812,  19  Sup.  Ct.  40,  and  Pyeatt  v.  Powell,  61  Fed.  663,  2 
C.  C.  A.  367,  both  holding  mortgage  of  domestic  animals  includes 
increase. 

Distinguished  in  Nat.  Bank  v.  Western  etc.  Mtg.  Co.,  86  Tex.  638, 
26  S.  W.  489  (reversing  6  Tex.  Civ.  App.  63,  24  S.  W.  693),  where 
mortgage  described  herd  as  consisting  of  "one-year-olds  and  up." 

Title  to  offspring  of  animals.    Note,  14  Ann.  Oas.  338. 

Title  to  increase  of  animals.    Note,  17  L.  B.  A.  81. 

Owner  may  recover  for  conversion  of  animals,  Indnding  average  in- 
crease, until  suit  commenced. 

Approved  in  Cook  v.  Fidelity  &  Deposit  Co.,  167  Fed.  101,  92  C.  C.  A. 
647,  holding  one  cannot  attack  settlement  of  replevin  suit  on  ground  of 
fraud  and  still  retain  money  received. 

Owner  of  converted  cattle,  intended  for  sale,  may  recover  value  at 
time  of  conversion,  with  interest. 

Approved  in  New  Dunderberg  Min.  Co.  v.  Old,  97  Fed.  164,  38  C.  C.  A. 
89,  holding  defendant  whose  lessee  mined  ore  owned  by  plaintiff  upon 
which  defendant  received  royalties,  exact  amount  of  which  shown  by  his 
books,  though  unknown  to~ plaintiff,  must  pay  interest  on  such  amount; 
Toplitz  V.  Bauer,  161  N.  Y.  336,  66  N.  E.  1062,  holding  where  pledgee 
wrongfully  converted  life  policy  by  surrendering  it  to  company  and 
applying  proceeds  to  payment  of  debt,  at  time  when  assured  was  dying, 
measure  of  damages  is  face  value  of  policy  less  premiums  accruing  up 
to  assured 's  death,  and  amount  of  debt;  Rivinus  v.  Langford,  76  Fed.^ 
961,  83  L.  R.  A.  252,  21  C.  C.  A.  681,  damages  for  wrongfully  satisfying 
judgment  are  not  nominal  because  judgment  debtors  were  temporarily 
insolvent;  Cunningham  v.  Sugar,  9  N.  M.  109,  49  Pac.  911,  in  suit  for 
wrongful  attachment. 

130  IT.  8.  80-83,  S2  L.  Ed.  852,  9  Sup.  Ot  430,  UNITED  STATES  Y.  WAT- 
SON. 

Time  of  service  at  West  Point  is  Included  In  computing  longevity  pay. 

Approved  in  Pennington  v.  United  States,  231  U.  S.  633,  68  L.  Ed. 

411,  34  Sup.  Ct.  269,  discussing  right  of  army  officer  to  additional  sums 
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for  rations;  State  v.  Dudley,  173  Ind.  639,  91  N.  B.  229,  holding  one 
who  has  served  fifteen  years  in  national  gnard  and  is  called  into  service 
is  entitled  to  thirty  per  cent  additional  pay. 

Distinguished  in  United  States  v.  Gongwer,  37  App.  D.  C.  567,  558, 
holding  mandamus  will  not  lie  against  auditor  of  treasurer  to  consider 
claim  of  officer  for  longevity  pay  where  same  had  previously  been 
refused. 

130  U.  8.  83-87,  32  L.  Ed.  870,  9  Bop,  Ot.  435,  OALTON  ▼.  UTAH. 

In  ntali,  Judge  most  sentence  mnrderen  in  first  degree  to  deatb,  unless 
Jury  recommends  life  imprisonment. 

Approved  in  Winston  v.  United  States,  172  U.  S.  312,  43  L.  Ed.  459, 
19  Sup.  Ct.  215,  the  qualified  verdict  is  entirely  within  discretion  of 
jury ;  Vickers  v.  United  States,  1  Okl.  Cr.  457,  98  Pac.  469,  holding  court 
must  instruct  jury  that  they  may  qualify  their  verdict  by  words  "with- 
out capital  punishment";  State  v.  Vance,  38  Utah,  39,  110  Pac.  448, 
holding  where  one  accused  of  murder  testifies  in  his  own  behalf,  cross- 
examination  must  be  limited  to  matters  he  has  testified  to;  State  v. 
Shockley,  29  Utah,  49,  110  Am.  St.  Rep.  639,  80  Pac.  873,  error  to  allow 
cross-examinntion  of  defendant  as  to  other  crimes  committed  by  him. 

Distinguished  in  Davis  v.  Texas,  139  U.  S.  657,  35  L.  Ed.  303,  11  Sup. 
Ct.  677,  under  Texas  statute  and  appeal  from  State  court. 

ISO  U.  S.  87^103,  32  L.  Ed.  863,  9  Sup.  CTt.  437,  BROWN  ▼.  DISTRICT  OF 
COLITMBIA. 

Patent  No.  101,590,  for  wedge-shaped  wooden  paving  blocks,  Is  void 
for  want  of  novelty. 

Approved  in  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  636,  37  L.  Ed.  312,  13 
Sup.  Ct.  477,  holding  Cary  patent  for  tempering  springs  void. 

Mere  substitution  of  materials  is  not  invention. 
Approved  in  Florsheim  v.  Schilling,  137  U.  S.  76,  34  L.  Ed.  579,  11 
Sup.  Ct.  24,  Potts  V.  Creager,  155  U.  S.  608,  39  L.  Ed.  279,  15  Sup.  Ct. 
.199,  Potts  .V.  Creager,  44  Fed.  683,  Kilboume  v.  W.  Bingham  Co.,  50 
Fed.  703,  1  C.  C.  A.  617,  and  King  v.  Anderson,  90  Fed.  504,  all  follow- 
ing rule;  Kennedy  v.  Beaver  Tile  etc.  Co.,  232  Fed.  480,  refusing  to 
uphold  Kennedy  patent  No.  1,054,423,  for  method  of  laying  cork  tiles; 
Columbia  Metal  Box  Co.  v.  Halper,  220  Fed.  916,  holding  Blackman  pat> 
ent  No.  963,352,  for  sheet  metal  box  for  electrical  wiring,  void  on  account 
of  previous  use  of  cast-iron  box;  Wood  v.  Kahn,  189  Fed.  401,  refusing^ 
to  sustain  Wood  patent  for  dividing  diamonds;  New  York  Belting  etc 
Co.  V.  Sierer,  158  Fed.  823,  86  C.  C.  A.  79,  holding  wall  tile  of  yielding 
material  is  not  patentable  on  account  of  prior  patent  of  unyielding  mate- 
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rial ;  Sloan  Filter  Co.  v.  Portland  Gold  Min.  Co.,  139  Fed.  26,  71  C.  C.  A. 
460,  patent  for  barrel  filter  of  metal  solutions  void  for  want  of  novelty. 
Distinguished  in  Eureka  Blotter  Bath  Co.  v.  Nicholas,  157  Fed.  557, 
holding  Fairbank  &  Cantril  patent  No.  603,841  for  blotter  bath  showed 
patentable  invention;  Ajax  Metal  Co.  v.  Brady  Brass  Co.,  155  Fed.  410, 
holding  Hendrickson  &  Clamer  patent  shows  patentable  invention  for 
new  composition  for  anti-friction  bearings. 

Patentee  is  entitled  to  advantage  directly  following  invention,  whether 
he  anticipated  it  or  not. 

Approved  in  Thomson  Meter  Co.  v.  Nat.  Meter  Co.,  65  Fed.  429,  12 
C.  C.  A.  671,  and  Goshen  Sweeper  Co.  v.  Bissell  etc.  Sweeper  Co.,  72 
Fed.  74,  19  C.  C.  A.  13,  following  rule;  Western  Tube  Co.  v.  Rainear, 
156  Fed.  52,  upholding  Hewlett  patent  No.  640,197  for  pipe  couplings. 

Patent  Ko.  94,063  merely  involves  cutting  paving  blocks  at  certain  way 
of  grain,  and  is  void. 

Approved  in  Hill  v.  Wooster,  132  U.  S.  701,  38  L.  Ed,  506,  10  Sup.  Ct. 
231,  lack  of  novelty  is  fatal  to  plaintiff's  right  to  decree  for  patent, 
under  Rev.  Stats.,  §  4915 ;  Johnson  Co.  v.  Pacific  Rolling  Mills  Co.,  47 
Fed.  590,  Johnson  patent  for  street  rail  is,  as  to  form  thereof,  void  of 
invention;  J.  G.  Brill  Co.  v.  Wilson,  75  Fed.  1004,  Brill  patent  for 
summer  streetrcars  is  void  of  invention. 

Right  to  patent  for  new  process.    Note,  20  £.  R.  0.  131. 

130  U.  S.  104-116,  32  L.  Ed.  872,  9  Sup.  Ct.  443,  EICHABDSON  v.  GREEN. 

Appeal  will  not  he  entertained  where  transcript  is  not  filed  at  term 
after  appeal  taken. 

Approved  in  Peralta  v.  California,  235  U.  S.  686,  59  L.  Ed.  425,  35 
Sup.  Ct.  203,  dismissing  for  want  of  jurisdiction;  First  Nat.  Bank  v. 
Jacohs,  26  Okl.  847,  111  Pac.  306,  dismissing  appeal  where  citation  is 
not  served  on  appeal  perfected  after  term ;  Small  v.  Northern  Pac.  R.  R. 
Co.,  134  U.  S.  515,  33  L.  Ed,  1007,  10  Sup.  Ct.  615,  reaffirming  rule; 
Walter  A.  Wood  Harvester  Co.  v.  Heidel,  4  N.  D.  432,  61  N.  W.  157, 
where  insufficient  ground  was  shown  to  reinstate  appeal  dismissed  for 
delay  in  filing. 

Distinguished  in  Freeman  v.  United  States,  227  Fed.  735,  holding 
where  transcript  is  large^  court  may  extend  time  for  filing. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.  Note,  66  L.  R.  A.  843,  844,  851,  862, 
863. 

Betum  and  deposit  of  transcript  keeps  alive  appeal,  not  dodceted  for 
want  of  fees. 
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Approved  in  Southern  Pine  Lumber  Co.  v.  Ward,  208  U.  S.  137,  52 
L.  Ed.  426»  28  Sup.  Ct.  239,  holding  appeal  will  not  be  dismissed  for 
failure  to  docket  on  time  where  no  motion  made  to  that  effect;  Evans  v. 
State  Bank,  134  U.  S.  332,  83  L.  Ed.  918,  10  Sup.  Ct.  494,  failure  to 
obtain  citation,  or  give  bond,  does  not  destroy  jurisdiction  of  transcript 
filed;  Kingsbury  v.  Buckner,  134  U.  S.  682,  83  L.  Ed.  1059,  10  Sup.  Ct. 
649,  appeal  bond  is  not  essential  to  jurisdiction  of  Illinois  Supreme 
Court;  Green  v.  Elbert,  137  U.  S.  621,  34  L.  Ed.  795,  11  Sup.  Ct.  190,  in 
such  case  permissiooi  to  docket  is  discretional  with  court. 

Cfitation  is  unnecenary  where  appeal  allowed  in  open  court  at  term 
and  bond  filed. 

Approved  in  Hill  v.  Western  Electric  Co.,  214  Fed.  245,  130  C.  C.  A. 
613,  holding  appeal  from  bankruptcy  proceedings  will  not  be  dismissed 
for  failure  to  make  bankrupt  a  party,  where  he  subsequently  voluntarily 
makes  appearance;  Berliner  Gramophone  Co.  v.  Seaman,  108  Fed.  716, 
717,  47  C.  C.  A.  630,  holding  mere  fact  that  citation  on  appeal  is  not 
issued  until  after  time  limited  for  taking  appeal  has  expired  does  not 
defeat  jurisdiction. 

Wliere  bond  is  accepted  after  tenn,  omission  to  dte  is  not  Jurisdic- 
tional defect. 

Approved  in  Blaffer  v.  New  Orleans  Water  Supply  Ci>.,  160  Fed.  393, 
87  C.  C.  A.  341,  holding  appeal  will  not  be  dismissed  because  bond  not 
payable  to  all  adverse  parties;  Baca  v.  Anaya,  14  N.  M.  26,  89  Pac.  315, 
allowing  service  of  citation  by  publication  where  address  of  some  of 
appellees  is  unknown;  Jacobs  v.  George,  150  U.  S.  417,  87  L.  Ed.  1128, 
14  Sup.  Ct.  160,  appeal  is  inoperative  if  citation  not  served  before  end 
of  following  term;  Altenberg  v.  Grant,  83  Fed.  982,  28  C.  C.  A.  244, 
where  writ  of  error  is  seasonably  docketed  in  vacation,  Circuit  Court  of 
Appeals  may,  at  next  term,  order  alias  citation. 

Distinguished  in  Hoffman  v.  Owens,  31  Nev.  485,  Ann.  Cm.  1912Ay 
603,  103  Pac.  415,  holding  filing  of  appeal  bond  cannot  be  waived  by 
stipulation. 

Failure  to  name  aU  appellees  in  order  is  remedied  by  making  bond  for 
their  benefit. 

Approved  in  Edgell  v.  Felder,  99  Fed.  328,  39  C.  0.  A.  640,  arguendo. 

Where  appellant  dies  between  argnment  and  decision  on  motion,  order 
should  be  nunc  pro  tunc 

Approved  in  Lenoir  Car  Works  v.  Trinkle,  228  Fed.  635,  holding  where 
plaintiff  dies  pending  motion  for  rehearing,  court  may  render  nunc  pro 
tunc  order  as  of  date  of  submission  of  petition. 
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Validity  and  effect  of  judgment  for  or  against  a  deceased  person. 
Note,  126  Am.  St.  Rep.  631. 

Entry  of  judgment  nunc  pro  tunc.    Note,  20  L.  R.  A.  148. 

Miscellaneous.  Cited  in  Richardson  y.  Green,  133  U.  S.  33,  88  L.  Ed. 
518»  10  Sup.  Ct.  280,  for  statement  of  facts. 

130  VfB.  117-122,  32  L.  Ed.  876^  9  Bap.  Ot.  497,  THOMPSON  ▼.  HAU*. 

Not  cited. 

ISO  U.  S.  122-142,  32  L.  Ed.  878,  9  Sup.  Ot.  447,  MOOBE  v.  CRAWPOBD. 

Fraud  in  equity  Includes  acts  or  concealments,  involvlAg  breach  of  legal 
or  equitable  duty,  resulting  in  undue  advantage. 

Approved  in  Commonwealth  S.  S.  Co.  v.  American  Shipbuilding  Co., 
197  Fed.  795,  allowing  rescission  of  steamboat  contract  where  promoters 
of  contract  were  receiving  secret  profit;  dissenting  opinion  in  Mulcahey 
V.  Dow,  131  Cal.  79,  63  Pac,  160,  majority  holding  failure  of  widow  of 
decedent  to  whom  estate  was  distributed,  to  inform  relatives  of  husband 
living  in  other  States  of  husband's  death,  is  immaterial  upon  charge 
of  fraud. 

Holder  of  title  acquired  under  inequitable  circnmstanoos  will  be  treated 
as  trustee  for  person  entitled. 

Approved  in  Kent  v.  Dean,  128  Ala.  610,  30  South.  546,  holding  where 
two  persons  purchase  separate  tracts  from  same  vendor,  and  mutually 
agree  that  one  of  such  purchasers  shall  bid  in  land  at  subsequent  judicial 
sale  and  then  make  conveyance  to  other  purchaser,  failure  to  make  such 
conveyance  entitles  other  party  to  equitable  relief  to  enforce  trust; 
Michigan  Trust  Co.  v.  Probasco,  29  Ind.  App.  121,  63  N.  E.  259,  holding 
where  real  estate  purchased  by  husband  and  wife  jointly,  each  furnish- 
ing portion  of  purchase  money,  and  title  was  taken  in  wife's  name  to 
avoid  guardianship,  husband  being  of  unsound  mind,  equity  will  enforce 
trust  in  funds  so  invested  irrespective  of  fraud;  Becker  v.  Neurath,  149 
Ky.  426,  149  S.  W.  869,  holding  where  husband  conveyed  property  to 
wife  under  agreement  that  same  would  be  willed  to  children  of  his  first 
wife,  on  her  death,  second  wife  will  be  deemed  trustee  for  children; 
Reardon  v.  Reardon,  219  Mass.  597, 107  N.  E.  523,  holding  where  wife  was 
trustee  of  property  for  children,  conveyance  in  fee  to  one  child  will  be 
set  aside;  Shearer  v.  Barnes,  118  Minn.  194, 136  N.  W.  866,  holding  proof 
of  balance  due  from  beneficiary  to  trustee  ex  maleficio  does  not  affect 
existence  of  trust ;  Ewing  v.  Ewing,  33  Okl.  419,  424,  126  Pac.  813,  815, 
holding  where  brother  misrepresented  conditions  in  sale  of  land  to 
brother,  he  will  be  deemed  trustee  of  profits  made  on  fraud;  Brookings 
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Land  &  Trust  Co.  v.  Bertness,  17  S.  D.  303,  96  N.  W.  99,  agent  for  pur- 
chase of  land  who  bought  it  himself  trustee  or  prineipal;  Jones  v.  Van 
Doren,  130  U.  S.  691,  32  L.  Ed.  1079,  9  Sup.  Ct.  687,  where  widow  was 
induced  to  convey  right  of  dower;  Milner  v.  Rucker,  112  Ala.  363,  20 
South.  511,  where  agent,  being  principal's  creditor,  took  title  in  own 
name;  Parrish  v.  Parrish,  33  Or.  493,  54  Pac.  355,  intent  to  defraud  must 
exist  when  title  is  obtained;  Gk>rdon  y.  Smith,  62  Fed.  515,  516,  10 
C.  C.  A.  516,  arguendo. 

Conveyance  recorded  before  grantor  obtained  title,  as  notice.  Note, 
23  L.  R.  A.  663. 

Wbere  deed  operates  as  coTenamt  to  convey,  grantor  cannot  defeat  title 
by  snbseqaent  acquisition. 

Approved  in  Veve  Y.  Diaz  v.  Sanchez,  226  U.  S.  242,  57  L.  Ed.  204, 
33  Sup.  Ct.  36,  holding  where  mortgagor  styles  himself  ''owner  of  prop- 
erty," he  cannot,  on  foreclosure,  claim  he  was  unable  to  do  so;  Shreve 
v.  Copper  etc.  Min.  Co.,  11  Mont.  327,  28  Pac.  317,  where  grantors  made 
boundaries  overlap  adjoining  mineral  claimi  which  they  afterward 
acquired. 

One  receiving  conveyance  equitably  belonging  to  another  cannot  set 
np  statute  of  frauds. 

Approved  in  Lasley  v.  Delano,  139  Mich.  607,  102  N.  W.  1064,  agree- 
ment whereby  part  owner  of  land  agreed  that  other  owner  should  sell 
and  apply  proceeds  in  certain  way,  after  sale  made  and  money  received 
by  latter,  not  within  statute;  Pring  v.  M.  B.  Goldenburg  Co.,  16  N.  M. 
343>  344,  107  Pac.  529,  upholding  written  contract  to  convey  real  prop- 
erty; Desmond  v.  Myers,  113  Mich.  439,  71  N.  W.  877,  wife's  creditors 
cannot  cancel  deed  made  by  her,  pursuant  to  verbal  agreement. 

Invocation  of  statute  of  frauds  by  successor  in  interest  to  one  who 
has  repudiated  oral  contract  for  sale  of  realty  or  personalty. 
Note,  16  Ann.  Gas.  413. 

To  whom  plea  of  statute  of  frauds  is  available.  Note,  21  Ann.  Oas. 
1390. 

Breach  of  parol  promise  or  trust,  regacding  lands,  will  not  take  case 
from  statute  of  frauds. 

Approved  in  Tourtillotte  v.  Tourtillotte,  205  Mass.  552,  91  N.  E.  909, 
holding  where  title  to  burial  plot  was  taken  in  name  of  brother  instead 
of  father  of  family,  oral  declaration  by  brother  to  hold  for  family  will 
not  create  trust ;  Logan  v.  Brown,  20  Okl.  348,  20  L.  R.  A.  (N.  S.)  298, 
95  Pac.  447,  holding  statute  of  frauds  does  not  apply  where  suit  is  against 
agent  to  obtain  proceeds  from  sale  of  real  property. 
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Snbseqaent  acquisition  of  title  by  grantor  creates  equity  for  convey- 
ance to  grantee. 

Approved  in  Ryan  v.  United  States,  136  U.  S.  88,  34  L.  Ed.  455,  10 
Sup.  Ct.  920,  where  grantor  in  any  manner  obligates  bimself  to  protect 
grantee 'sr  title. 

Oral  agreement,  contradicting  title  papers,  must  be  accurately  alleged 
and  proved  beyond  reasonable  doubt. 

Approved  in  Kennedy  v.  Custer,  174  Fed.  974,  98  C.  C.  A.  584,  hold- 
ing evidence  did  not  sufficiently  prove  antenuptial  contract;  Neely  v. 
Boyd,  145  Fed.  174,  76  C.  C.  A.  142,  holding  evidence  insufficient  to  estab- 
lish trust  of  property  bought  at  execution  sale,  in  favor  of  judgment 
debtor;  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed.  1010, 
holding  evidence  insufficient  to  sustain  burden  of  proof  to  establish  fact 
that  statements  in  Berlinger  application  for  patent  No.  463,569,  for  com- 
bined telephone  and  telegraph,  was  issued,  were  made  through  clerical 
mistake,  which  authorized  their  being  stricken  out  by  amendment. 

^  ■ 

Wliether  grantor's  unsupported  testimony  can  invalidate  title,  after 
grantee's  deatb,  is  doubtful. 

Approved  in  Stitt  v.  Rat  Portage  Lumber  Co.,  96  Minn.  32, 104  N.  W. 
563,  holding  evidence  sufficient  to  support  finding  that  deed  absolute  on 
face  intended  as  mortgage. 

Equity  decree  will  not  be  reversed  for  variance,  wbere  amended,  bill 
is  suillcient  to  waxrant  relief. 

Approved  in  Burt  v.  C.  Gotzian  &  Co.,  102  Fed.  945,  43  C.  C.  A.  59, 
holding  specification  of  error  that  court  erred  in  admitting  any  testimony 
under  bill  merely  challenges  sufficiency  of  facts  stated  in  bill  to  con- 
stitute cause  of  action,  and  where  ultimate  facts  pleaded  are  proved,  it 
does  not  reach  objection  that  ther^  was  variance  between  pleading  and 
proof;  Savings  &  Loan  Society  v.  Davidson,  97  Fed.  703,  38  C.  C.  A.  365, 
holding  where  facts  alleged  in  bill  and  shown  by  proof  establish  trust  or 
existence  between  parties  of  fiduciary  relations  entitling  complainant  to 
relief  prayed  for,  he  is  not  debarred  from  such  relief  solely  because  he 
did  not  aver,  as  legal  conclusion,  existence  of  trust  relation  arising  from 
such  facts,  but  alleged  express  trust ;  First  National  Bank  of  Montgomery 
V.  Tyson,  144  Ala.  470,  39  South.  562,  in  suit  to  enjoin  obstruction  of 
street,  averment  of  several  grounds  of  special  damage  while  only  one  is 
proved  not  variance. 

Where   tender   would    be  uselesa,    absence^  of    allegation   thereof   is 
immaterial  in  suit  for  specific  performance. 

Approved  in  Kentucky  Distilleries  etc.  Co.  v.  Blanton,  149  Fed.  40,  80 
C.  C.  A.  343,  granting  specific  performance  of  sale  of  real  property. 
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though  tender  not  made  before  suit  brought;  Blanton  v.  Kentucky  Dis- 
tilleries &  Warehouse  Co.^  120  Fed.  348,  holding  where  contract  for  sale 
of  property  consisting  of  both  personalty  and  realty  provided  that  pur- 
chaser should  divide  consideration  between  the  two  deeds  to  be  made, 
and  should  furnish  vendor  with  forms  for  such  deeds,  which  it  riefused  to 
do  on  demand,  vendor  not  bound  to  tender  deed  as  condition  precedent 
to  commencement  of  suit ;  Public  Service  Corp.  v.  Hackensack  Meadows 
Co.,  72  N.  J.  Eq.  288,  64  Atl.  978,  holding  equity  will  not  decree  specific 
performance  against  vendor  where  it  is  found  he  is  not  owner  of  land. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Gas.  111. 

Failure  of  party  to  action  to  produce  evidence  as  raising  preBumi>- 
tion  against  him.    Note,  Ann.  Gas.  1914A,  928. 

Miscellaneous.  Cited  in  West  v.  Washington,  49  Or.  446,  90  Pac. 
671,  holding  evidence  showed  general  manager  of  railroad  had  power 
to  bind  company  to  contract  for  lease  of  land. 

130  U.  S.  142-152,  32  U  Ed.  885,  9  Sap.  Ot.  499,  BUIJJTT  COUNTT  T. 
WASHEB. 

Power  to  bridge  on  boundary  at  Joint  en^ense  does  not  deprire  of  power 

to  do  80  at  sole  cost. 

• 

Distinguished  in  McPeeters  v.  Blankenship,  123  N.  C.  665,  31  S.  E. 
876,  under  local  statutes. 

Order  allowing  amendment  of  pleadings  is  not  appealable. 

Approved  in  Henderson  v.  Ries,  108  Fed.  713,  47  C.  C.  A.  625,  rea£Srm- 
ing  rule;  Hartley  v.  Lapidus  &  Holdub,  216  Fed.  96,  132  C.  C.  A.  336, 
upholding  action  of  lower  court  in  striking  reply  from  files,  where  same 
was  filed  after  cause  went  to  trial;  Laflin  v.  Shackleford,  98  Fed.  373, 
39  C.  C.  A.  102,  holding  allowance  o'f  amendment  of  bill  of  particulars 
is  discretionary. 

Distinguished  in  Ex  parte  Buskirk,  72  Fed.  21,  18  C.  C.  A.  410,  ooort 
may  not  by  nunc  pro  tunc  order  bind  parties  from  date. 

Order  overruling  motion  for  new  trial  is  not  appealaUe. 
Approved  in  Cape  Fear  etc.  Transp.  Co.  v.  Pearsall,  90  Fed.  437, 
33  C.  C.  A.  161,  opening  of  default  in  admiralty  is  not  reviewable. 

130  U.  S.  152-167,  32  L.  Ed.  888,  9  Sup.  Ot  463,  BXJDE  v.  WESTCOTT. 

Wbere  assignee  is  trustee  only  for  profits  it  cannot  be  objected  that  he 
baa  no  title. 

Approved  in  Ross  v.  Ft.  Wayne,  63  Fed.  470,  11  C.  C.  A.  288,  holder 
of  legal  title  to  patent  may  maintain  suit. 
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Paorments  of  damagoB  and  settliiBment  as  to  fees  after  license  discon- 
tinued are  not  evidence  of  value. 

Approved  in  Comely  v:  Marckwald,  131  U.  S.  161,  88  L.  Ed.  118,  9 
Sup.  Ct.  745,  Keyes  v.  Pueblo  etc.  Refining  Co.,  43  Fed.  480,  and  Ewart 
Mfg.  Co.  V.  Baldwin  etc.  Chain.  Co.,  91  Fed.  264,  all  holding  compro- 
mises of  other  suits  against  other  infringers  irrelevant. 

ft 

Fixed  value  of  licenses  measures  damages  for  infringement. 

Approved  in  United  States  Frumentum  Co.  v.  Lauhoff,  216  Fed.  620, 
132  C.  C.  A.  614,  holding  in  absence  of  general  royalty  rate,  general 
evidence  of  damages  may  be  admitted;  American  Sulphite  Pulp  Co. 
V.  De  Grasse  Paper  Co.,  193  Fed.  655,  113  C.  C.  A.  521,  holding  where 
there  is  no  uniform  rate  of  license,  plaintiff  may  recover  on  lowest 
amount;  Brown  Bag  Filling  Mach.  Co.  v.  Drohen,  175  Fed.  578,  99 
C.  C.  A.  192,  holding  profits  lost  on  infringement  of  bag-filling  machine 
must  be  computed  on  saving  of  cost ;  Diamond  Stone-Sawing  Mach.  Co. 
V.  Brown,  166  Fed.  307,  92  C.  C.  A.  224,  and  Diamond  Stone  Sawing 
Mach.  Co.  V.  Brown,  155  Fed.  755,  both  upholding  principle  as  applied 
to  infringements  after  issuance  of  licenses;  Fox  v.  Knickerbocker  En- 
graving Co.,  158  Fed.  423,  approving  principle;  Kane  v.  Huggins  etc. 
Candy  Co.,  44  Fed.  292,  reaffirming  rule ;  Hunt  Bros.  Fruit  Packing  Co. 
V.  Cassidy,  53  Fed.  262,  3  C.  C.  A.  525,  proof  of  license  fee  for  two 
devices  cannot  show  damage  by  infringement  of  one;  Houston  etc. 
Ry.  Co.  V.  Stem,  74  Fed.  640,  20  C.  C.  A.  568,  holding  two  sales  in  ten 
years  insufficient;  Keyes  v.  Pueblo  etc.  Refining  Co.,  43  Fed.  479,  and 
Cassidy  v.  Hunt,  75  Fed.  1015,  both  arguendo. 

Distinguished  in  American  Sulphite  Pulp  Co.  v.  De  Grasse  Paper  Co., 
190  Fed.  42,  holding  where  patentee  established  uniform  license  fee  for 
tw(4  patents,  it  does  not  show  measure  of  damages  for  infringement 
of  one ;  Royer  v.  Shultz  Brewing  Co.,  45  Fed.  55,  under  facts. 

Actnal  damages  must  be  clearly  and  definitely  shown  in  salt  for  in- 
fringement. 

Approved  in  McSherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  163  Fed.  35, 
89  C.  C.  A.  512,  holding  damages  for  loss  of  sales  cannot  be  recovered 
unless  patentee  shows  he  would  have  made  such  sales ;  Royer  v.  Shultz 
Belting  Co.,  45  Fed.  52,  and  Kirk  v.  Du  Bois,  46  Fed.  487,  reaffirming 
rule;  Boesch  v.  Graff,  133  U.  S.  706,  38  L.  Ed.  791,  10  Sup.  Ct.  381, 
plaintiff  must-  prove  extent  to  which  reduction  of  price  was  caused  by 
defendant's  competition;  Adams  v.  Keystone  Mfg.  Co.,  41  Fed.  598, 
sustaining  finding  that  defendant's  profits  equaled  those  of  other  manu- 
facturers where  defendant  gave  no  evidence. 

Burden  of    proof    as  to  profits  in  infringement    suit.    Note,  41 
L.  R.  A.  (N.  S.)  668,  654. 
XIV— 44 
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Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  51  L.  R.  A.  804,  805. 

Right  to  injunction  or  damages  in  an  action  for  infi:ingement  of 
patent.    Note,  20  E.  R.  G.  854. 

Miscellaneous.  Cited  in  Board  of  Trustees  of  Whitman  College  v. 
Berryman,  156  Fed.  114,  and  Berryman  v.  Board  of  Trustees  of  Whit- 
man College,  222  U.  S.  348,  66  L.  Ed.  229,  32  Sup.  Ct.  147,  both  holding 
suit  to  enjoin  assessment  of  taxes  on  educational  institution  is  within 
jurisdiction  of  Federal  court ;  The  Carbonero,  106  Fed.  336,  45  C.  C.  A. 
314,  holding  in  suit  to  charge  tug  with  liability  for  loss  of  tow,  evidence 
was  such  as  to  establish  gross  fault  on  part  of  tug,  but  on  issue  as  to 
whether  loss  was  due  to  such  fault  evidence  was  insufficient. 

130  U.  a  167-177,  32  L.  Bd.  895,  9  Snp.  Ot  666,  SMITH  ▼.  ADAM8. 

Supreme  Court  may  review  territorial  conrt's  decision  as  to  yalidity  of 
election  to  remove  county  seat. 

Distinguished  in  Territory  v.  Neville,  10  Okl.  92,  60  Pac.  793,  order 
of  county  commissioners  in  Oklahoma  territory  directing  election  to 
be  held  for  election  of  county  seat  not  apx)ealable. 

*'Case  In  controversy**  arises  when  contention  Is  cognizable  by  Judiciary. 
Approved  in  Territory  of  Oklahoma  v.  Neville,  181  U.  S.  615,  46 
L.  Ed.  1029,  21  Sup.  Ct.  923,  reaffirming  rule ;  Madisonville  Traction  Co. 
v.  St.  Bernard  Min.  Co.,  196  U.  S.  250,  49  L.  Ed.  467,  25  Sup.  Ct.  251, 
upholding  removability  of  condemnation  proceeding  under  Kentucky 
statute;  In  re  Hartman,  232  Fed.  799,  holding  proceeding  for  natu- 
ralization is  case;  United  States  v.  Lenore,  207  Fed.  870,  holding  writ 
of  error  allowable  from  decision  in  naturalization  proceeding;  Metro- 
politan Water  Co.  v.  Kansas  City,  164  Fed.  744,  upholding  condemna- 
tion proceedings  instituted  by  Kansaa  City  in  aid  of  construction  of 
waterworks;  In  re  Macfarland,  30  App.  D.  C.  387,  holding  determining 
value  of  gaslight  plant  is  not  judicial  function;  Interstate  Com.  Com- 
mission V.  Brimson,  154  U.  S.  475,  38  L.  Ed.  1057,  14  Sup.  Ct.  1132  (re- 
versing 53  Fed.  479),  assuming  jurisdiction  under  Interstate  Commerce 
Act  to  enforce  commission's  subpoenas;  La  Abra  etc.  Min.  Co.  v. 
United  States,  175  U.  S.  456,  49  L.  Ed.  236,  20  Sup.  Ct.  179,  taking 
jurisdiction  of  suit  by  attorney  general  to  determine  whether  award 
against  Mexico  was  obtained  by  fraud;  dissenting  opinion  in  Matter  of 
Davies,  168  N.  Y.  114,  61  N.  E.  126,  majority  upholding  anti-monopoly 
act  as  not  imposing  nonjudicial  functions  on  supreme  judges  by  pro- 
visions requiring  any  justice  on  application  of  attorney  general  to  grant 
order  for  examination  before  justice  or  referee  appointed  by  him  whose 
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testimony  is  by  attorney  general  deemed  material  and  necessary  to 
prepare  complaint  for  trial. 

Distinguished  in  King  v.  McLean  Asylam  of  Massachusetts  Gleneral 
Hospital,  64  Fed.  339,  26  L.  B.  A.  788,  12  C.  C.  A.  145,  arguendo. 

Meaning  of  word  "case"  as  used  in  sense  of  "action"  or  "proceed- 
ing."   Note,  21  Ann.  Cm.  668,  669. 

'liatter  in  dispute^  determining  Jurisdiction  means  subject  of  litigation. 
Approved  in  Eaton  v.  Hoge,  141  Fed.  65,  5  Ann.  Oas.  487,  72  C.  C.  A. 
74,  in  suit  to  enjoin  obstruction  of  stream  brought  by  separ{ite  owners 
of  water  rights  therein,  matter  in  dispute  is  individual  water  right  of 
each  plaintiff;  Butters  v.  Carney,  127  Fed.  623,  holding  in  ejectment 
to  recover  possession  of  land,  including  mill  site,  amount  in  contro- 
versy is  not  value  of  defendant's  claim,  but  value  of  whole  property 
which  plaintiff  claimed  as  described  in  his  complaint;  Hutchinson  v. 
Otis,  Wilcox  &  Co.,  123  Fed.  19,  59  C.  C.  A.  94,  holding  no  appeal  lies 
to  Supreme  Court  from  Circuit  Court  of  Appeals  under  Bankruptcy 
Act  1898,  §  24a ;  Cowell  v.  City  Water  Supply  Co.,  121  Fed.  55,  57,  67 
C.  C.  A.  393,  holding  in  suit  by  alleged  owner  of  one  three  hundred  and 
twenty-fifths  of  certain  realty  to  cancel  mortgages  thereon  for  four 
hundred  and  seventy-five  thousand  dollars,  amount  in  dispute  is  value 
of  one  three  hundred  and  twenty-fifths  of  property;  King  v.  Southern 
R.  Co.,  119  Fed.  1016,  holding  in  action  to  recover  piece  of  land  on  which 
railroad  had  located  its  depot,  value  of  land  to  railroad  according  to 
its  present  situation  and  use  is  amount  involved;  Battle  v.  Atkinson, 
115  Fed.  387,  holding,  under  Arkansas  statute  relating  to  unlawful 
detainer,  amount  in  controversy  depends  on  rental  value  for  limited 
time;  State  v.  Frost,  113  Wis.  643,  89  N.  W.  918,  granting  removal 
of  suit  to  enjoin  receiver  from  destroying  railroad  to  sell  materials, 
when  right  asserted  by  State  to  have  it  continued  as  public  highway 
exceeds  in  value  two  thousand  dollars. 

Metbod  of  determining  pecuniary  value  of  matter  in  dispute  stated. 
Approved  in  Thompson  v.  Thompson,  226  U.  S.  560,  67  L.  Ed.  351, 
33  Sup.  Ct.  129,  holding  in  suit  for  maintenance,  amounts  already  paid 
may  be  added  to  probable  future  payments  based  on  life  expectancy,  for 
purpose  of  jurisdiction;  Sloane  v.  Kramer  Bros.  &  Co.,  230  Fed.  730, 
holding  in  suit  to  quiet  title  to  land,  damages  for  removal  of  timber 
cannot,  be  added  to  g^ive  jurisdictional  amount;  Union  Pac.  R.  Co.  v. 
Cunningham,  173  Fed.  92,  holding  in  suit  to  quiet  title,  value  of  land 
determines  jurisdiction;  Porter  v.  Northern  Pac.  Ry.  Co,.  161  Fed. 
775,  holding  in  action  for  trespass,  where  title  is  put  in  issue,  value 
of  land  determines  jurisdiction;  Chesapeake  &  Del.  Canal  Co.  v.  Gring, 
159  Fed.  664,  86  C.  C.  A.  530,  holding  in  suit  to  enjoin  collection 
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of  canal  tolls^  total  of  annual  amounts  paid  determines  jurisdiction; 
Board  of  Trustees  of  Whitman  College  v.  Berryman,  156  Fed.  117, 
holding  in  suit  by  educational  corporation  to  restrain  collection  of  tax, 
value  of  right  and  not  particular  tax  determines  jurisdiction ;  Shewalter 
V.  Lexington,  143  Fed.  166,  in  suit  to  quiet  title  against  street  improve- 
ment certificates  amount  of  assessment  is  value  in  controversy;  Way 
V.  Clay,  140  Fed.  353,  in  ejectment  disclaimer  by  defendant  as  to  all 
except  small  portion  of  land  worth  less  than  two  thousand  dollars 
does  not  oust  jurisdiction  of  Federal  court;  Qreenfield  v.  United  States 
Mtg.  Co.,  133  Fed.  788,  on  bill  to  quiet  title  against  deed  exjecuted  in 
foreclosure  of  mortgage,  amount  in  controversy  is  value  of  land  and 
not  mortgage  debt ;  Harbison  v.  Allen,  152  N.  C.  722,  68  S.  E.  207, 
holding  cause  seeking  two  thousand  dollars  damages  is  within  Federal 
jurisdiction;  Sharon  v.  Terry,  13  Sawy.  406,  suit  to  cancel  marriage 
contract ;  Simon  v.  House,  46  Fed.  318,  and  Cowell  v.  City  Water-Supply 
Co.,  96  Fed.  772,  both  holding  test  of  jurisdiction  in  suit  to  cancel 
deed  is  value  of  property  affected;  Woodside  v.  Ciceroni,  93  Fed.  4, 
35  C.  C.  A.  177,  so  also  in  suit  to  quiet  title;  South  Carolina  v.  Sey- 
mour, 153  U.  S.  357,  38  L.  Ed.  744,  14  Sup.  Ct.  873,  money  value  of 
trademark  must  appear  to  enforce  registration  thereof;  Postal  Tel. 
Cable  Co.  v.  Southern  Ry.  Co.,  88  Fed.  806,  question  of  jurisdictional 
amount  is  for  Federal  court. 

Beversal  and  demand  for  further  preceedings  is  not  final  Judgment. 
Approved  in  Wabash  R.  R.  Co.  v.  Tourville,  179  U.  S.  326,  45  L.  Ed. 
213,  21  Sup.  Ct.  114,  holding  judgment  of  State  court  cannDt  be  gar- 
nished in  another  State;  Strottman  v.  St.  Louis  etc.  Ry.  Co.,  228  Mo. 
191,  30  L.  R..A.  (N.  S.)  377,  128  S.  W.  195,  holding  reversal  of  judg- 
ment  for  plaintiff  and  dismissal  of  petition  determines  cause;  Muskogee 
Land  Co.  v.  Blackburn,  20  Okl.  807,  95  Pac.  253,  decree  awarding  new 
trial  is  not  final  order;  Hurlbut  etc.  Cattle  Co.  v.  Truscott,  165  U.  S. 
719,  41  L.  Ed.  1186,  17  Sup.  Ct.  994,  following  rule;  Gerdtzen  v.  Cock- 
rell,  52  Minn.  509,  55  N.  W.  59,,  where  reversal  was  based  upon  form 
of  relief  granted;  Young  v.  Thrasher,  123  Mo.  312,  27  S.  W.  327,. 
judgment  remanding  case,  with  direction  to  modify  judgment  below 
in  specific  manner,  is  final;  Tourville  v.  Wabash  etc.  R.  R.  Co.,  148  Mo. 
623,  71  Am.  St  R^.  654,  50  S.  W.  301,  appellate  judgment  ordering 
court  below  to  enter  judgment  for  plaintiff  is  final;  Greeley  .v.  Winsor, 
1  S.  D.  628,  48  N.  W.  217,  Organic  Act  does  not  repeal  right  to  appeal 
from  District  Court's  ruling  on  demurrer. 

• 

130  U.  S.  177-189,  32  L.  Ed.  899,  9  Sup.  Ot.  480,  LYON  Y.  ALLBT. 

Statutory  reanirements  for  protection  of  property  ttcm  sacriflce  ar» 
maadatoryy  not  directory. 
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Approved  in  Allen  v.  City  of  Davenport,  132  Fed.  215,  65  C.  C.  A. 
641,  eity  cannot  enforce  lien  for  street  work  irregularly  done;  Camp- 
bellsville  Lumber  Co.  v.  Hubbert,  112  Fed.  725,  50  C.  C.  A.  435,  hold- 
ing, under  Kentucky  act  of  February  27,  1882,  authorizing  court  in 
which  judgment  on  Taylor  county  bonds  is  recovered  to  assess  and 
collect  tax  to  pay  such  judgment,  and  providing  that  bonds  issued 
thereunder  shall  on  their  face  stipulate  that  holders  shall  be  entitled 
to  remedies  for  collection  in  such  act  provided,  holders  of  bonds  only 
as  contain  such  stipulation  are  entitled  to  such  extraordinary  remedy; 
District  of  Columbia  v.  Burgdorf,  6  App.  D.  C.  478,  holding  levy  of 
assessment  for  water-mains  is  void  where  no  notice  given  to  property 
owner;' Lyon  v.  District  of  Columbia,  9  Mackey  (D.  C),  489,  holding 
where  district  had  duty  to  collect  assessments  for  street  improvements, 
it  was  primarily  liable  on  its  failure  so  to  do;  Bowers  v.  Narragansett 
Real  Estate  Co.,  28  R.  1.  366,  67  Atl.  522,  holding  where  cost  of 
curbing  was  to  come  out  of  next  assessment  of  taxes,  lien  did  not 
accrue  until  assessment  was  levied;  Cox  v.  Bryan,  81  Md.  291,  31  Atl. 
854,  time  for  appeal  from  acts  of  voting  registration  officers  cannot 
be  extended  by  consent. 

Distinguished  in  National  Nickel  Co.  v.  Nevada  Nickel  Syndicate  Co., 
106  Fed.  114,  holding  fact  that  Federal  foreclosure  decree  in  directing 
manner  of  sale  and  order  of  sale  subsequently  issued  thereon  followed 
State  statute  and  did  not  conform  to  27  Stat.  751,  as  to  notice  of 
sale,  did  not  render  sale  made  thereon  void. 

Bquity  will  not  restrain  coUaction  of  tax  solely  on  groond  of  its  Ule- 
gaUty. 

Approved  in  Street  Grading  Dist.  No.  60  v.  Hagadom,  186  Fed.  454, 
108  C.  C.  A.  429,  holding  equity  has  no  jurisdiction  to  compel  collection 
of  assessments  of  improvement  district;  The  Sailors  v.  Woefle,  118 
Tenn.  757,  12  L.  B.  A.  (N.  S.)  881,  102  S.  W.  1109,  holding  chancery 
court  will  not  entertain  suit  to  cancel  benefit  certificate  on  account  of 
fraud,  as  this  is  matter  of  defense ;  Chamberlain  v.  Walter,  60  Fed.  790, 
where  no  intentional  discrimination  appeared. 

Distinguished  in  Craighill  v.  Van  Riswick,  8  App.  D.  C.  208,  holding 
equity  may  restrain  collection  of  assessment  levied  by  park  confmis- 
sioners. 

Illegal  tax  sale,  void  on  face,  is  clood  on  titls. 

Approved  in  Buchanan  v.  Macfarland,  31  App.  D.  C.  15,  holding 
equity  will  assume  jurisdiction  to  cancel  void  tax  certificate ;  Chamber- 
lain V.  Baker,  28  Tex.  Civ.  500,  67  S.  W.  533,  holding  sale  of  plaintiffs 
land  on  execution  against  another  will  not  be  enjoined  as  casting  cloud 
on  title,  when  purchaser  and  not  owner  would  be  the  one  to  resort 
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to  evidence  extrinsic  of  the  conveyances  to  show  title  in  himself  if 
sale  were  completed;  Brown  v.  French,  80  Fed.  169,  enjoining  tax  sale 
of  national  bank's  property  which  would  be  cloud  on  title;  Jones  v. 
Nixon,  102  Tenn.  99,  50  S.  W.  741,  equity  may  prevent  anticipated 
cloud  as  well  as  remove  actual  cloud. 

Right  to  maintain  action  to  remove  lien  of  special  assessment  as 
cloud  on  title.    Note,  Ann.  Gas.  1914A,  889,  890. 

Tax  lien  attaches  upon  assesBment  where  no  time  is  fixed. 
Distinguished  in  dissenting  opinion  in  Jaicks  v.  Oppenheimer,  264  Mo. 
712,  175  S.  W.  975,  majority  holding  tax  bill  for  street  improvement 
has  priority  over  tax  bills  previously  issued  for  other  improvements. 

130  U.  &  189-200,  32  Ifc  Ed.  915,  9  Sup.  Ot  453,  WIIJJAM80N  Y.  NEW 


Grant  of  power  to  tax  to  township  is  not  contract^  and  is  always  r»- 
pealahle. 

Approved  in  New  Orleans  v.  New  Orleans  Water  Works,  142  U.  S. 
90,  35  L.  Ed.  947,  12  Sup.  Ct.  146,  municipal  corporation's  charter  is 
not  contract;  Joesting  v.  Baltimore,  97  Md.  592,  65  Atl.  457,  holding 
Act  1888,  e.  98,  annexing  adjacent  territory  to  Baltimore,  and  providins? 
that  the  existing  tax  rate  should  not  be  increased  until  streets  con- 
structed in  said  territory  was  not  contract;  Saginaw  County  Suprs.  v. 
Hubinger,  137  Mich.  77,  100  N.  W.  263,  statute  exempting  any  town- 
ship adopting  a  certain  road  system  from  taxes  for  that  purpose  re- 
pealable ;  Bradstreet  Co.  v.  Jackson,  81  Miss.  236,  32  South.  999,  holding 
where  city  levied,  under  Code  1892,  §  2972,  a  privilege  tax  on  com- 
mercial agencies  while  law  imposing  State  privilege  tax  on  them  was 
hi  force,  it  cannot  collect  such  tax  by  suit  after  repeal  of  law;  Mayor 
etc.  of  Jersey  City  v.  Hall,  79  N.  J.  L.  566,  Ann.  Oafl.  1912A,  696,  76 
Atl.  1060,  holding  city  of  New  Jersey  bad  jurisdiction  over  tide-water 
lands. 

Legislative  control  over  the  property  of  municipalities.  Note,  S6 
Am.  St.  Bep.  538. 

Repeal  or  modification  of  statute  affecting  municipal  corporation  as 
impairment  of  obligation  of  contract  between  State  and  muni- 
cipality— General  rule.    Note,  4  Ann.  Gafl.  794. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  B.  A. 
491. 

130  U.  S.  201-209,  32  L.  Ed.  923,  9  Sup.  Ct.  461,  THE  AlaASKA. 

Where,  after  dismissal,  Ubel  Is  amended  to  ask  ten  thoosi^nd  dollars. 
Supreme  Court  has  Jurisdiction. 


695  THE  ALASKA.  130  U.  S.  201-209 

Distinguished  in  The  S.  S.  Haverton,  137  U.  S.  146,  ^4  L.  Ed.  608,  11 
Sup.  Ct.  36,  where  Circuit  Court  reduced  District  Court  judgment  to  less 
than  five  thousand  dollars. 

Court  wlU  entertain  motion  to  aflLrm  where  there  is  suffldeiit  color  for 
motton  to  dimniiw^, 

Approved  in  Chanute  v.  Trader,  132  U.  S.  213,  33  L.  Ed.  846,  10  Sup. 
Ct.  68,  but  usually  not  otherwise. 

Admiralty  cannot  take  cognizance  of  suit  to  recover  for  death  from 
negligence,  in  absence  of  statute. 

Approved  in  Quinette  v.  Bisso,  136  Fed.  838,  59  L.  R.  A.  (N.  S.)  803, 
69  C.  C.  A.  503,  in  suit  for  death,  under  Louisiana  statute,  defense  of 
contributory  negligence  not  proved;  In  re  Clyde  S.  S.  Co.,  134  Fed.  99, 
allowing  recovery  for  death  in  accordance  with  statute  of  State  where 
both  vessels  belonged;  Rundell  v.  La  Compagnie  Qenerale  Transatlan- 
tique,  100  Fed.  659,  40  C.  C.  A.  625,  holding  admiralty  suit  cannot  be 
maintained  in  United  States  court  for  damages  for  death  of  person  on 
high  seas  which  was  caused  by  negligence ;  dissenting  opinion  in  Work- 
man V.  Mayor  etc.  of  New  York,  179  U.  S.  587,  45  L.  Ed.  830,  21  Sup.  Ct. 
225,  majority  holding  city  liable  by  maritime  law  for  negligence  of  ser- 
vants in  charge  of  fire-boat  while  hastening  to  fire  in  consequence  of 
which  boat  collides  with  and  injures  another  vessel;  The  S.  S.  Oregon, 
14  Sawy.  441,  42  Fed.  79  (14  Sawy.  463,  45  Fed.  76),  upholding  suit  for 
death  by- negligence  under  Oregon  statute;  The  City  of  Norwalk,  55 
Fed.  103,  upholding  State  law  giving  damages  for  negligent  injuries  on 
State  waters ;  Bigelow  v.  Nickerson,  70  Fed.  115,  80  L.  R.  A.  388,  17 
C.  C.  A,  1,  injuries  received  on  State  waters  are  governed  by  State  law ; 
Rundell  v.  Compagnie  Generale  Transatlantique,  94  Fed.  367,  refusing 
to  enforce  law  of  foreign  nation;  The  Jane  Grey,  95  Fed.  696,  State 
remedy  for  tort  on  high  sea  is  enforceable  in  admiralty;  Citizens'  etc. 
R.  Co.  V.  Cooper,  22  Ind.  App.  463,  53  N.  E.  1094,  statute  permitting  suit 
by  mother  for  injury  to  child  does  not  include  foster  mother ;  Thornburg 
v.  American  Strawboard  Co.,  141  Ind.  445,  50  Am.  St.  Bep.  836,  40  N.  E. 
1063,  stepfather  of  bastard  cannot  sue  for  latter 's  death;  The  Queen,  40 
Fed.  696,  seamen  are  fellow-servants,  subject  to  negligence  of  one  an- 
other ;  The  A.  W.  Thompson,  39  Fed.  117,  and  The  St.  Nicholas,  49  Fed. 
676,  arguendo. 

Distinguished  in  Lindstrom  v.  International  Nav.  Co.,  117  Fed.  172, 
holding  steamship  company  operating  American  vessel  registered  in  New 
York  port  is  liable  to  administrator  for  death  of  passenger  whom  it 
negligently  permits  to  be  washed  overboard  and  drowned  in  high  seas, 
under  N.  Y.  Code  Civ.  Proc,  §  1902. 

Admiralty  jurisdiction  in  tort.    Note,  18  Ann.  Gafl.  1219, 1221. 
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Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  B.  A.  1916A,  1158. 

130  U.  S.  210-^226,  32  L.  Ed.  908,  9  Sap.  Ot.  503,  BAIiTIMOBE  ETC.  R  B. 
CO.  V.  HOPKINS. 

Validity  of  statute  Is  called  into  question  when  power  to  pass  it,  as  it 
is  or  is  construed,  is  denied. 

ApprdVed  in  United  States  v.  Ware,  189  U.  S.  508,  47  L.  Ed.  922,  23 
Sup.  Ct.  853,  reaffirming  rule ;  Smoot  v.  Heyl,  227  U.  S.  523,  67  L.  Ed. 
622,  33  Sup.  Ct.  336,  holding  validity  of  building  regulation  promulgated 
by  Commissioners  of  District  of  Columbia  raises  Federal  question; 
Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  308,  47  L.  Ed.  484,  23  Sup. 
Ct.  378,  holding  State  decision  not  reviewable  by  Supreme  Court  on 
ground  of  denial  of  credit  to  Hawaiian  judgment  where  judgment  of 
trial  court  was  rendered  prior  to  act  of  April  30,  1900,  providing  gov- 
ernment for  Hawaii,  and  such  contention  was  not  brought  to  attention 
of  highest  State  court  in  any  form;  Johnson  v.  New  York  Life  Ins.  Co., 
187  U.  S.  496,  47  L.  Ed.  275,  23  Sup.  Ct.  196,  holding  State  decision 
merely  construing  statute  of  another  State  as  inapplicable  to  case  before 
it  does  not  deny  validity  of  such  statute  so  as  to  be  reviewable  by 
Supreme  Court;  Kennard  v.  Nebraska,  186  U.  S.  308,  46  L.  Ed.  1177,  22 
Sup.  Ct.  881,  holding  State  decision  that  Pawnee  reservation  lands  are 
public  lands  within  meaning  of  Enabling  Act  of  April  19,  1864,  §  12, 
does  not  Question  validity  of  that  section  so  as  to  permit  review  by 
Supreme  Court ;  Sweringen  v.  St.  Louis,  185  U.  S.  44,  46  L.  Ed.  799,  22 
Sup.  Ct.  570^  holding  State  court  decision  that  courses  alleged  and  dis- 
tances set  forth  in  government  patent  do  not  as  matter  of  fact  bring 
eastern  boundary  of  land  to  waters  of  Mississippi  raises  no  Federal  ques- 
tion ;  Miller  v.  Cornwall  R.  R.  Co.,  168  U.  S.  133,  42  L.  Ed.  410,  18  Sup. 
Ct.  35,  reaffirming  rule;  Boi^meyer  v.  Idler,  159  U.  S.  415,  40  L.  Ed. 
201,  16  Sup.  Ct.  36,  claim  of  money  as  award  under  treaty  does  not  ques- 
tion treaty's  validity;  Capital  Traction  Co.  v.  Hof,  174  U.  S.  4,  43  L.  Ed. 
874,  19  Sup.  Ct.  582,  where  act  authorizing  jury  trial  before  justice  was 
assailed ;  United  States  v.  Fisher,  38  App.  D.  C.  54,  holding  writ  of  error 
will  not  lie  to  review  interpretation  placed  on  acts  of  Congress  by  Secre- 
tary of  Interior. 

Decision  as  to  extent  of  railroad's  power  under  Federal  statute  does  not 
question  statute's  validity. 

Approved  in  Cueli  v.  Rodrigues,  198  U.  S.  582,  49  L.  Ed.  1172,  25  Sup. 
Ct.  804,  following  rule;  Zikos  v.  Oregon  R.  &  Nav.  Co.,  17?  Fed.  899, 
upholding  jurisdiction  of  State  courts  over  cases  arising  under  Federal 
Liability  Act ;  State  v.  Downen,  17  Ariz.  368, 152  Pac.  859,  holding  action 
to  construe  meaning  of  act  imposing  tax  on  billiard-tables  did  not  come 
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within  jurisdiction  of  Supreme  Court;  Boehringer  v.  Yuma  County,  15 
Ariz.  548,  554,  140  Pac.  508,  510,  holding  action  for  salary  as  superin- 
tendent of  schools  in  territory  of  Arizona  did  not  raise  Federal  ques- 
tion ;  New  York  etc.  R.  R.  Co.  v.  Woodruff,  153  U.  S.  691,  SB  L.  Ed.  871, 
14  Sup.  Ct.  977,  following  rule;  District  of  Columbia  v.  Gannon,  130 
U.  S.  229,  82  L.  Ed.  923,  9  Sup.  Ct.  509,  question  whether  District  can 
be  liable  for  negligence  of  its  government  does  not  question  act  creating 
such  government ;  United  States  v.  Lynch,  137  U.  S.  286,  34  L.  Ed.  703, 
11  Sup.  Ct.  117,  denial  of  validity  of  authority  must  be  direct  to  give 
jurisdiction;  Cook  County  v.  Calumet  etc.  Canal  Co.,  138  U.  S.  653,  34 
L.  Ed.  1116,  11  Sup.  Ct.  440,  and  Ferry  v.  Kings  County,  141  U.  S.  673, 
35  L.  Ed.  898,  12  Sup.  Ct.  130,  both  holding  validity  of  authority  is  not 
questioned  by  disputing  act  done  thereunder;  Glenn  v.  Garth,  147  U.  S. 
369,  37  L.  Ed.  206, 13  Sup.  Ct.  353,  where  one  State  construed  statute  of 
another;  South  Carolina  v.  Seymour,  153  U.  S.  358,  38  L.  Ed.  744, 14  Stip. 
Ct.  873,  where  commissioner  of  patents  refused  to  register  trademark; 
Linford  v.  Ellison,  155  U.  S.  508,  89  L.  Ed.  241, 15  Sup.  Ct.  181  (see  dis- 
senting opinion  in  155  U.  S.  512,  39  L.  Ed.  242,  15  Sup.  Ct.  182),  where 
question  .was  whether  town  could  tax  agricultural  land  therein  for  muni- 
cipal purposes;  Muse  v.  Arlington  Hotel  Co.,  168  U.  S.  435,  42  L.  Ed. 
583,  18  Sup.  Ct.  Ill,  where  Circuit  Court  judgment  did  not  affect  ques- 
tion of  treaty's  validity;  Abbott  v.  National  Bank  of  Commerce  of 
Tacoma,  175  U.  S.  413,  44  L.  Ed.  218,  20  Sup.  Ct.  155,  where  judgment 
dismissing  libel  suit  did  not  deprive  plaintiff  of  any  Federal  right ;  Balti- 
more etc.  R.  R.  Co.  V.  Crown,  131  U.  S.  429,  33  L.  Ed.  222,  9  Sup.  Ct.  795, 
dismissing  on  authority  of  principal  case. 

Distinguished  in  Clough  v.  Curtis,  134  U.  S.  369,  33  L.  Ed.  949, 10  Sup. 
Ct.  576,  where  lawful  existence  of  territorial  assembly  directly  involved. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  621,  525. 

Miscellaneous.  Cited  in  Moore  v.  United  States,  216  U.  S.  608,  54 
L.  Ed.  686,  30  Sup.  Ct.  575,  and  New  York  Continental  Jewell  Filtration 
Co.  V.  Wyncoop,  207  U.  S.  582,  52  L.  Ed.  860,  28  Sup.  Ct.  259,  both  dis- 
missing for  want  of  jurisdiction. 

130  U.  S.  227-229,  32  L.  Ed.  922,  9  Sup.  Ot.  608,  DISTBIOT  OF  CX>LUMBIA 
V.  OAKNON. 

Value  ta  dlqmte  does  not  Include  interest  or  costs. 
Approved  in  Washington  etc.  R.  R.  Co.  v.  Harmon,  147  U.  S.  689,  87 
L.  Ed.  291,  13  Sup.  Ct.  563,  judgment  in  tort  in  District  of  Columbia 
bears  no  interest ;  Royal  Ins.  Co.  v.  Stoddard,  201  Fed.  916, 120  C.  C.  A. 
434,  holding  Supreme  Court  had  no  jurisdiction  of  suit  on  insurance  con- 
tract where  amount  in  dispute  was  two  thousand  dollars. 
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Distinguished  in  Keller  v.  Ashford,  133  U.  S.  618,  33  L.  Ed.  671,  10 
Sup.  Ct.  495,  where  action  is  not  in  tort. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  13  A2in.  Oas.  396. 

Supreme  Court  has  no  jurisdiction  to  review  Judgment  for  five  thousand 
dollars,  without  interest. 

Distinguished  in  Openshaw  v.  Utah  etc.  Ry.  Co.,  6  Utah,  269,  21  Pac. 
1000,  under  Utah  statute,  allowing  interest  on  judgment. 

s 

Interest  Is  part  of  Jurisdictional  amount,  when  It  Is  pact  of  claim- 
litigated. 

Approved  in  Massachusetts  Benefit  Assn.  v.  Miles,  137  U.  S.  692,  34 
L.  Ed.  836,  11  Sup.  Ct.  235,  where  Pennsylvania  Federal  court  judgment 
included  antecedent  interest;  Woodbury  v.  District  of  Columbia,  8 
Mackey  (D.  C),  173,  holding  judgment  in  tort  bore  interest  at  six  per 
cent. 

Distinguished  in  Schwyhart  v.  Barrett,  223  Mo.  604,  122  S.  W.  1061, 
holding  act  transferring  cases  from  Court  of  Appeals  to  Supreme  Court 
was  supposed  to  take  effect  at  time  of  rendering  of  judgment,  aiid  inter- 
est could  not  be  added. 

Decision  construing  statute  as  to  liability  of  District  for  streets  doee 
not  question  validity. 

Approved  in  South  Carolina  v.  Seymour,  153  U.  S.  369,  38  L.  Ed.  745, 
14  Sup.  Ct.  873,  commissioner's  refusal  to  register  trademark  does  not 
question  authority  under  United  States. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  625. 

Miscellaneous.  Cited  in  New  York  Continental  Jewell  Filtration  Co. 
V.  Wyncoop,  207  U.  S.  582,  52  L.  Ed.  350,  28  Sup.  Ct.  259,  dismissing  for 
want  of  jurisdiction. 

ISO  U.  8.  22»-230,  32  L.  Ed.  923,  9  Bup.  Ot.  609,  DISTBICT  OF  OOLTJMBIA. 
V.  EMEBSON. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  13  Ann.  Gas.  396. 

130  U.  8.  230-232,  32  L.  Ed.  014,  9  Sup.  Ct.  518,  STEVEN8  ▼.  MICHOLS. 

CitlzenjaOilp,  to  give  Circuit  Court  jurisdiction,  should  be  alBzmatively 
alleged. 

Approved  in  Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S- 
454,  44  L.  Ed.  844,  20  Sup.  Ct.  692,  holding  limited  partnership  created 
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uuder  Philadelphia  Laws  of  1874,  not  being  a  citizen,  citizenship  of  part- 
ners must  be  allied  in  order  to  give  Federal  court  jurisdiction;  Shade 
V.  Northern  Pac.  Ry.  Co.,  206  Fed.  365,  holding  complaint  under  Federal 
Liability  Act  must  allege  defendant  to  be  common  carrier;  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Phillips,  176  Fed.  665,  100  C.  C.  A.  215,  holding 
where  widow  suing  for  death  of  husband  joined  his  parents  as  heirs, 
they  were  merely  formal  parties,  and  would  not  defeat  jurisdiction  of 
Federal  court ;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  122,  66  C.  C.  A. 
179,  remanding  action  on  contract  brought  by  assignee,  it  not  appear- 
ing that  assignor  and  defendant  were  citizens  of  different  States; 
Thompson  v.  Stalmann,  131  Fed.  810,  allowing  petition  for  removal  to 
be  amended  to  allege  citizenship  of  parties;  Colbum  v.  Hill,  101  Fed. 
507, 41  C.  C.  A.  467,  holding  creditor's  suit,  purpose  of  which  is  to  obtain 
administration  of  property  of  insolvent  corporation  and  incidentally  to 
exclude  certain  defendants  from  participating  in  distribution  of  such 
property  on  ground  of  invalidity  of  contract  made  by  corporation,  on 
which  their  rights  as  creditors  depend,  is  indivisible ;  Illinois  Cent.  R.  Co. 
V.  Sheegog's  Admr.,  126  Ky.  266,  103  S.  W.  326,  upholding  action  of 
State  court  in  refusing  to  remove;  Tod  v.  Cleveland  etc.  Ry.  Co.,  65  Fed. 
148,  12  C.  C.  A.  521,  jurisdictional  amount  must  appear  in  local  preju- 
dice cases;  Caples  v.  Texas  etc.  Ry.  Co.,  67  Fed.  12,  amendment,  after 
removal,  cannot  cure  pleading  which  fails  to  show  right  of  removal; 
Johnsoti  V.  Wells,  Fargo  &  Co.,  91  Fed.  3,  Circuit  Court  may  take  case 
only  when  jurisdiction  is  clear;  Knott  v.  McGilvray,  124  Cal.  131,  56 
Pac.  790,  mere  petition  is  insufiicient,  unless  right  of  removal  appear; 
Lawson  v.  Richmond  etc.  R.  R.  Co.,  112  N.  C.  398,  17  S.  E.  172,  whore 
ground  of  removal  is  local  prejudice,  all  on  one  side  must  be  citizens  of 
local  State. 

Distinguished  in  Johnson  v.  F.  C.  Austin  Mfg.  Co.,  76  Fed.  616,  gen- 
eral averment  that  controversy  is  between  citizens  of  different  States 
will  support  amendment;  Dexter  Co.  v.  Sayward,  84  Fed.  299,  where 
question  of  jurisdiction  is  only  raised  after  issue  of  appellate  court's 
mandate. 

Bemoyal  petition,  or  record,  must  lAow  divBnie  citizenship,  when  salt 
commenced,  and  when  removal  asked. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  U.  S.  216,  58 
L.  Ed.  769,  29  Sup.  Ct.  430,  holding  judgment  of.  Circuit  Court  regard- 
ing removal  must  be  given  full  credit  by  State  court;  Kinney  v.  Colum- 
bia Sav.  etc.  Assn.,  191  U.  S.  81,  48  L.  Ed.  105,  24  Sup.  Ct.  30,  holding 
where  removal  petition  contains  general  averment  of  diverse  citizenship, 
with  specific  and  full  averment  of  defendant's  citizenship  and  requisite 
diverse  citizenship  of  plaintiff  may  also  be  inferred  from  record.  Circuit 
Court  may,  before  action  on  merits,  permit  amendment  of  petition  by 
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addition  of  specific  averments  of  plaintiff's  citizenship;  La  Belle  Box  Co. 
V.  Stricklin,  218  Fed.  533, 134  C.  C.  A.  257,  holding  reversal  could  not  be 
had  because  petition  did  not  allege  citizenship  at  time  of  commencement 
of  action;  Kyle  v.  Chicago,  R.  I.  &  P,  Ry.  Co.,  173  Fed.  240,  holding 
court  may  allow  amendment  to  petition  so  as  to  show  citizenship  at  time 
of  commencement  of  action ;  Order  R.  R.  Telegraphers  v.  Louisville  etc. 
R.  Co.,  148  Fed.  440,  refusing  to  remand  where  petition  for  removal 
alone  showed  value  of  matter  in  dispute;  Dalton  v.  Germania  Ins.  Co., 
118  Fed.  937,  holding  insufiScient  removal  petition  alleging  that  plaintiff 
is  now  and  was  at  time  of  filing  complaint  a  citizen  and  resident  of  Iowa, 
and  that  defendant  is  corporation,  organized,  incorporated  and  existing 
under  New  York  laws,  and  is  citizen  and  resident  of  said  State  and  never 
has  been  and  is  not  now  a  citizen  or  resident  of  Iowa;  Green  v.  Heaston, 
154  Ind.  130,  56  N.  E.  88,  holding  petition  for  removal  alleging  diversity 
of  residence  at  time  of  filing  of  complaint,  instead  of  alleging  diverse 
citizenship  at  time  of  commencement  of  action,  and  also  when  petition 
filed,  is  insufficient  where  citizenship  not  shown  by  pleadings;  Chesa- 
peake etc.  R.  Co.  V.  Bank's  Admr.,  142  Ky.  747, 135  S.  W.  286,  refusing 
removal  where  petition  did  not  allege  citizenship  at  time  of  commence- 
ment of  action;  Mattingly  v.  Northwestern  Virginia  R.  R.  Co.,  158  U.  S. 
56,  39  L.  Ed.  895,  15  Sup.  Ct.  726,  Craswell  v.  Belanger,  56  Fed.  530,  6 
C.  C.  A.  1,  Duncan  v.  St.  Louis  etc.  R.  R.  Co.,  49  La.  Ann.  1702,  22  South. 
925,  Herndon  v.  Aetna  Ins.  Co.,  107  N.  C.  193,  10  L.  R.  A.  54,  12  S.  E. 
241,  and  Bradley  v.  Ohio  etc.  R.  R.  Co.,  119  N.  C.  745,  26  S.  E.  170,  all 
reaffirming  rule;  Parker  v.  Ormsby,  141  U.  S.  85,  35  L.  Ed.  656,  11  Sup. 
Ct.  913,  where  assignee  of  note  failed  to  show  payee's  citizenship;  Cre- 
hore  V.  Ohio  etc.  Ry.  Co.,  131  U.  S.  243,  33  L.  Ed.  145,  9  Sup.  Ct.  693, 
Jackson  v.  Allen,  132  U.  S.  34,  S3  L.  Ed.  249,  10  Sup.  Ct.  9,  and  Fitz- 
gerald V,  Missouri  etc.  Ry.  Co.,  45  Fed.  814,  all  holding  such  defect  can- 
not be  cured  by  amendment,  after  removal ;  La  Montague  v.  T.  W.  Har- 
vey Lumber  Co.,  44  Fed.  647,  where  the  counterclaim  but  not  original 
complaint  involved  jurisdictional  amount;  Bumham  v.  First  Nat.  Bank, 
53  Fed.  165,  3  C.  C.  A.  486,  substitution  of  parties  does  not  give  juris- 
diction; Laskey  v.  Newton  Min.  Co.,  56  Fed.  630,  allegations  of  amended 
pleading  must  refer  back;  Blackwell  v.  Lynchburg  etc.  R.  R.  Co.,  107 
N.  C.  219,  12  S.  E.  133,  allegations  must  be  as  to  citizenship,  not  mere 
residence. 

Distinguished  in  Mulcahey  v.  Lake  Erie  etc.  R.  Co.,  69  Fed.  175,  after 
trial,  objection  to  jurisdiction  must  be  raised  by  writ  of  error;  Baltimore 
etc.  R.  Co.  V.  McLaughlin,  73  Fed.  522,  19  C.  C.  A.  551^  amendment  to 
pleadings  refers  back  to  time  of  filing  thereof. 
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BeTorsal  for  want  of  jurisdiction  below  should  be  at  costs  of  plaintiff. 

Approved  in  Crehore  v.  Ohio  etc.  Ry.  Co.,  131  U.  S.  245,  83  L.  Ed.  145, 
9  Sup.  Ct.  693,  Young  v.  Parker,  132  U.  S.  271,  33  L.  Ed.  353,  10  Sup. 
Ct.  77,  Graves  v.  Corbin,  132  U.  S.  590,  88  L.  Ed.  469,  10  Sup.  Ct.  202, 
La  Confiance  Co.  v.  Hall,  137  U.  S.  62,  84  L.  Ed.  573,  11  Sup.  Ct.  5, 
KeUam  v.  Keith,  144  U.  S.  670,  36  L.  Ed.  645,  12  Sup.  Ct.  922,  and  Cras- 
well  V.  Belanger,  56  Fed.  631,  6  C.  C.  A.  1,  all  following  rule;  Baird  v. 
Richmond  etc.  R.  R.  Co.,  113  N.  C.  608, 18  S.  E.  699,  State  court  should 
ignore  order  of  removal,  where  showing  is  insufficient;  Liawson  v.  Rich- 
mond etc.  R.  R.  Co.,  112  N.  C.  397, 17  S.  E.  172,  arguendo. 

Distinguished  in  Dowell  v.  Applegate,  152  U.  S.  336,  88  L.  Ed.  467,  14 
Sup.  Ct.  615,  unreversed  decree  cannot  be  collaterally  attacked  by  party . 
thereto ;  Southern  Exp.  Co.  v.  Todd,  56  Fed.  106,  6  G.  G.  A.  432,  where 
suit  is  brought  in  -wrong  Federal  district. 

130  V.  a  232-237,  32  L.  Ed.  920,  9  Sup.  Ct.  509,  BUXTOK  ▼.  TBAVEB. 

Lands  are  not  public  lands  except  in  sgedtl  cases,  until  surveyed,  and 
approved  plat  returned  to  local  office. 

Approved  in  Holmes  v.  United  States,  118  Fed.  998,  999,  55  C.  C.  A. 
489,  holding  bona  fide  settler  on  unsurveyed  lands,  though  his  lands  had 
been  withdrawn  as  being  within  railroad  grant,  and  had  never  been  for- 
mally restored  to  public  domain,  has  made  valid  settlement  within  Presi- 
dent's  proclamation  of  December  20,  1892,  setting  apart  lands  in  Cali- 
fornia as  forest  reservation;  Wittenbrock  v.  Wheadon,  128  Cal.  152,  79 
Am.  St.  Rep.  34,  60  Pac.  664,  holding  pre-emptor,  prior  to  payment  of 
purchase  money,  acquires  no  vested  estate  in  land  merely  by  virtue  of  de- 
claratory statement;  Rio  Grande  etc.  Ry.  Co.  v.  Power  Co.,  23  Utah, 
41,  63  Pac.  1000,  holding  one  settling  on  unsurveyed  land  who  in  good 
faith  complies  with  statutory  requirements  is  entitled,  as  against  subse- 
quent settlers,  to  pre-empt  land,  but  acquires  no  right  thereto  by  pur- 
chasing claim  of  prior  settler,  unless  by  actual  entry  at  proper  office  he 
had  acquired  some  right  thereto. 

Settler  on  land,  before  survey,  is  given  preference  but  ho  has  no  in- 
heritable interest. 

Approved  in  Emblen  v.  Lincoln  Land  Co.,  184  U.  S.  664,  46  L.  Ed. 
738,  22  Sup.  Ct.  524,  holding  contestant  of  pre-emption  entry  who  has 
neither  made  entry  on  land  nor  perfected  right  to  do  so  has  no  vested 
right  or  interest  therein  of  which  he  is  deprived  without  due  process  of 
law  by  act  of  December  29,  1894,  enacted  during  pendency  of  contest, 
confirming  title  of  original  entryman ;  Earnhart  v.  Switzler,  179  Fed.  833, 
105  C.  C.  A.  260,  holding  suit  to  determine  adverse  possession  to  unsur- 
veyed lands  does  not  raise  Federal  question;  United  States  v.  Hanson, 
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167  Fed.  886,  889,  93  C.  C.  A.  371,  holding  settler  on  nnsurveyed  land 
cannot  oppose  construction  of  irrigation  works ;  King  v.  McAndrews,  111 
Fed.  872,  50  C.  C.  A.  29,  holding  Dakota  act  of  March  7,  1885,  including 
portion  of  Indian  reservation  in  city  of  Chamberlain,  did  not  withdraw 
this  land  from  homestead  or  pre-emption  entry,  because  it  was  not  part 
of  public  lands  and  not  subject  to  public  land  laws ;  Wagstaff  v.  Collins, 
97  Fed.  9,  38  C.  C.  A.  19,  holding  homesteader  acquires  no  vested  rights 
in  land  as  against  government  prior  to  time  when  under  law  he  becomes 
entitled  to  patent,  which  deprives  Congress  of  power  to  vest  title  to  such 
lands  in  another;  Or^on  etc.  R.  R.  Co.  v.  Quigley,  10  Idaho,  781,  80 
Pac.  403,  holding  railroad  grant  of  right  of  way  prior  to  rights  of  mere 
locators;  Gould  v.  Pollard,  129  La.  12,  55  South.  692,  holding  home- 
steader could  not  relinquish  his  right  to  railroad  corporation;  Graham 
V.  Great  Falls  Water  Power  etc.  Co.,  30  Mont.  402,  76.  Pac.  811,  success- 
ful contestant  of  entry  had  no  vested  right  in  land  which  Congress  could 
not  dispose  of  under  act  of  March  3,  1891;  Switzler  v.  Eamheart,  59 
Or.  347,  117  Pac.  297,  upholding  right  of  one  to  hold  possession  by  ten- 
ant; Rio  Grande  Western  Ry.  Co.  v.  Stringham,  38  Utah,  118,  110  Pac. 
870,  holding  after  right  of  way  of  railroad  had  been  approved,  subse- 
quent patent  issued  to  third  party  is  of  no  effect;  McAllister  v.  Okano- 
gan County,  51  Wash.  651,  24  L.  R.  A.  (N.  S.)  764, 100  Pac.  147,  holding 
grant  of  land  for  highway  does  not  pass  title  until  survey  is  made,  and 
one  settling  in  interim  will  be  protected;  dissenting  opinion  in  Union 
Pac.  R.  Co.  V.  City  of  Greeley,  189  Fed.  23,  110  C.  C.  A.  671,  majority 
discussing  right  of  Union  Pacific  Railroad  Company  to  lands  adjoining 
its  right  of  way ;  Washington  etc.  R.  R.  Co.  v.  Osbom,  160  U.  S.  108,  40 
L.  Ed.  357,  16  Sup.  Ct.  221,  railroad  t^annot,  without  compensation,  take 
land  occupied  by  settler;  Gonzales  v.  French,  164  U.  S.  346,  41  L.  Ed. 
461,  17  Sup.  Ct.  106,  no  right  of  pre-emption  exists  till  entry  filed; 
Northern  Pac.  R.  R.  Co.  v.  Smith,  171  U.  S.  269,  43  L.  Ed.  161,  18  Sup. 
Ct.  797,  right  under  pre-emption  laws  vests  only  on  payment  of  purchase 
money;  Norton  v.  Evans,  82  Fed.  807,  27  C.  C.  A.  168,  attempted  entry 
and  settlement  confer  no  rights  as  against  subsequent  purchaser;  North- 
em  Pac.  Ry.  Co.  v.  McCormick,  89  Fed.  661,  where  squatter  died  without 
taking  steps  to  procure  title;  Tennessee  etc.  R.  R.  Co.  v.  Tutwiler,  108 
Ala.  486, 18  South.  669,  settler  acquires  vested  rights  only  by  compliance 
with  preliminary  requirements ;  Amy  v.  Amy,  12  Utah,  330,  42  Pac.  1131, 
holding  squatter's  deed  passes  only  possession;  Whittemore  v.  Cope,  Jl 
Utah,  360,  361,  40  Pac.  260,  arguendo. 

Distinguished  in  United  States  v.  Oregon  etc.  R.  Co.,  133  Fed.  955, 
exception  in  railroad  grant  of  lands  ''occupied  by  homestead  settlers, 
pre-empted  or  otherwise  disposed  of,"  included  lands  upon  which  mere 
pre-emption  filings  had  been  made. 
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130  U.  a  2S8-256,  32  L.  Ed.  026,  9  Sup.  Ot.  525,  BOTILLEB  v.  DOMINaUEZ. 
Courts  are  bonnd  to  follow  later  act  of  Congress,  In  coBflict  with  treaty. 
Approved  in  American  Liand  Co.  v.  Zeiss,  219  U.  S.  60,  55  L.  Ed.  95, 
31  Sup.  Ct.  200,  upholding  McEnemey  Act  of  California  of  1906,  to  re- 
store titles  where  records  destroyed;  West  Virginia  v.  Laing,  133  Fed. 
891,  66  C.  C.  A.  617,  habeas  corpus  properly  issued  from  .Federal  court 
under  section  753,  Rev.  Stats.  (U.  S.  Comp.  Stats.  1901,  p.  592),  to  re- 
lease man  arrested  for  killing  another  in  executing  its  order;  Ainsa  v. 
New  Mexico  etc.  R.  R.  Co.,  4  Ariz.  240,  36  Pac.  214,  refusing  to  take 
jurisdiction  of  suit  to  quiet  title  to  unconfirmed  Mexican  land  grant 
against  pre-emption  and  homestead  settlers;  Astiazaran  v.  Santa  Rita 
Min.  Co.,  148  U.  S.  82,  37  L.  Ed.  377, 13  Sup.  Ct.  457,  Stoneroad  v.  Stone- 
road,  158  U.  S.  248,  39^  L.  Ed.  969,  15  Sup.  Ct.  825,  Rio  Arriba  Land  etc. 
Co.  V.  United  States,  167  U.  S.  309,  42  L.  Ed.  179, 17  Sup.  Ct.  880,  Chavez 
V.  Chavez  De  Sanchez,  7  N.  M.  82,  32  Pac.  144,  and  Lockhart  v.  Wills,  9 
N.  M.  348,  54  Pac.  337,  all  reaffirming  rule;  Apis  v.  United  States,  88 
Fed.  936,  937,  upholding  patent  to  part  of  Mexican  grant;  Grant  v.  Jara- 
millo,  6  N.  M.  322,  28  Pac.  511,  upholding  title  of  patentee  against  one 
claiming  under  Mexican  prescription  laws;  Crystal  etc.  Water  Co.  v.  Los 
Angeles,  76  Fed.  153,  arguendo. 

Mexican  and  fi^anlsli  claims  in  Califoniia>  whetber  perfected  or  not, 
must  be  confirmed. 

Approved  in  Richardson  v.  Ainsa,  218  U.  S.  297,  64  L.  Ed.  1047, 
31  Sup.  Ct.  23,  holding  one  whose  title  to  Mexican  lands  was  complete 
need  not  apply  to  land  office  for  confirmation;  Barker  v.  Harvey,  181 
U.  S.  487,  46  L.  Ed.  967,  21  Sup.  Ct.  692,  holding  mission  Indians 
claiming  right  of  permanent  occupancy  of  land  in  California,  under 
Mexican  grant,  are  within  9  Stat.  631,  c.  41,  §  8,  requiring  every  person 
claiming  lands-  in  California  by  virtue  of  right  or  title  derived  from 
Spanish  or  Mexican  government  to  present  same  to  commissioners  for 
confirmation;  Mitchell  v.  Furman,  180  U.  S.  435,  436,  46  L.  Ed.  611, 
612,  21  Sup.  Ct.  443,  holding  act  of  May  23,  1828,  confirming  Spanish 
land  claims  in  Florida  recommended  for  confirmation  to  extent  of  league 
square  on  condition  that  full  and  final  release  of  all  claims  to  residue 
be  filed  was  application  to  all  claims  whether  perfect  or  imperfect; 
Crittenden  Cattle  Co.  v.  Ainsa,  14  Ariz.  309,  127  Pac.  734,  holding 
statute  of  limitations  did  not  commence  to  run  until  grant  had  been 
confirmed;  United  States  v.  Cameron,  3  Ariz.  103,  21  Pac.  177,  holding 
16  Stat.  304,  did  not  confer  upon  surveyor-general  or  Secretary  of 
Interior  power  to  reserve  from  sale  lands  claimed  to  be  valid  Mexican 
grant;  F.  A.  Hihn  Co.  v.  City  of  Santa  Cruz,  170  Cal.  444,  150  Pac. 
66,  holding  duty  of  applying  to  land  office  for  confirmation  of  grant 
extended  to  Mexican  pueblos;  Houston  v.  San  Francisco,  47  Fed.  339,. 
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Anzar  v.  Miller,  90  Cal.  343,  27  Pac.  299,  De  Toro  v.  Robinson,  91 
Cal.  376,  27  Pac.  673,  De  La  Guerra  v.  Santa  Barbara,  117  Cal.  533, 
49  Pac.  735,  and  Harvey  v.  Barker,  126  Cal.  272,  276,  58  Pac.  696, 
697,  reaflSrming  rule;  Ainsa  v.  New  Mexico  etc.  R.  Co.,  175  U.  S.  84, 
44  L.  Ed,  82,  20  Sup.  Ct.  31,  upholding  power  of  court  of  private  land 
claims  to  determine  completeness  of  Mexican  grants;  Grant  v.  Jara- 
millo,  6  N.  M.  322,  28  Pac.  511,  upholding  title  of  patentee  against 
one  claiming  under  Mexican  prescription  laws;  Chavez  v.  Chavez  De 
Sanchez,  7  N.  M.  71,  32  Pac.  141,  upholding  patent  as  against  uncon- 
firmed Spanish  grant;  Tuffree  v.  Polhemus,  108  Cal.  676,  41  Pac.  807, 
arguendo. 

Distinguished  in  Maish  v.  Arizona,  164  U.  S.  607,  41  L.  Ed.  670,  17 
Sup.  Ct.  197,  definite  Mexican  grant  in  Arizona. will  support  taxation. 

Miscellaneous.  Cited  in  Page  v.  Pierce  Co.,  25  Wash.  10,  64  Pac. 
803. 

130  U.  a  256-262,  32  I..  Ed.  906,  9  Sup.  Ct.  511,  PABIaEY  ETC.  MIN.  CO. 
▼.  KERB. 

By  local  laws  of  Blue  Ledge  District,  poflBesslon.  of  part  of  claim  is  poa- 
session  of  alL 

Approved  in  Tonopah  Fraction  Min.  Co.  v.  Douglass,  123  Fed.  941, 
upholding  sufficiency  of  bill  in  nature  of  bill  to  quiet  title,  which  all^;e8 
in  general  terms  that  land  is  part  of  mining  claim  of  which  plaintiff 
is  owner  and  in  possession  and  that  it  is  claimed  by  defendant  as  part 
of  overlapping  claim  subsequently  located,  without  setting  out  pro- 
bative facts  in  support  of  plaintiff's  title;  Fulkerson  v.  Chisna  Min. 
&  Imp.  Co.,  122  Fed.  785,  58  C.  C.  A.  682,  holding,  under  Alaska  Code, 
§  475,  one  in  possession  of  mining  claim  in  Alaska  under  valid  location 
]ias  such  title  as  will  support  action  to  quiet  title  against  adverse 
claimant ;  Northmore  v.  Simmons,  97  Fed.  388,  38  C.  C.  A.  211,  holding, 
under  Rev.  Stats.,  §  2324,  mining  district  has  power  to  make  regulation 
requiring  prescribed  amount  of  work  to  be  done  within  ninety  days 
after  location  is  made,  and  making  claim  subject  to  relocation  in  de- 
fault of  such  work,  notwithstanding  the  ninety  days  may  expire  before 
first  day  of  January  succeeding  date  of  location;  Producers  Oil  Co.  v. 
Hanszen,  132  La.  704,  61  South.  759,  upholding  right  of  locator  on 
placer  mining  claim  to  maintain  action  to  quiet  title;  Mares  v.  Dillon, 
30  Mont.  132,  75  Pac.  965,  State  laws  supplementing  acts  of  Congress 
regarding  location  of  mining  claims  valid;  McPherson  v.  Julius,  17 
S.  D.  123,  95  N.  W.  434,  location  of  more  land  than  locators  entitled 
to  void  only  as  to  excess ;  Union  etc.  Min.  Co.*  v.  Warren,  82  Fed.  522, 
suit  to  quiet  title  in  Nevada,  need  not  specify  nature  of  plaintiff's  title ; 
Wall  V.  Magnes,  17  Colo.  480,  30  Pac.  58,  party  in  possession  may 
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compel  adverse  claimant  to  specify  nature  of  claim;  Glasmann  v. 
O'Donnelly  6  Utah,  451,  24  Pac.  538,  admitting  evidence  of  mistake  in 
deed,  without  averment  of  same. 

Distinguished  in  dissenting  opinion  in  Northmore  v.  Simmons,  97 
Fed.  393,  38  C.  C.  A.  211,  majority  holding,  under  Rev.  Stats.,  §  2324, 
mining  district  may  make  regulation  requiring  prescribed  amount  of 
work  to  be  done  ninety  days  after  location  is  made,  and  making  claim 
subject  to  relocation  in  default  of  such  work,  notwithstanding  the 
ninety  days  may  expire  before  the  first  day  of  January  succeeding  date 
of  location;  L9kin  v.  Dolly,  53  Fed.  338,  339,  under  facts. 

Judicial  notice  of  usage  or  custom.    Note,  12  Ann.  Oas.  438. 

.Location  of  mining  claim.    Note,  7  L.  B.  A.  (N.  S.)  849. 

Miscellaneous.  Cited  in  Hammer  v.  Garfield  Min.  Co.,  130  U.  S.  296, 
32  L.  Ed.  966,  9  Sup.  Ct.  550,  where  question  of  law  is  tried  before 
juiy,  findings  are  presumed  to  be  court's. 

130  U.    a   263-266,   32   I..   Ed.   968,   9   Bap.   Ot.   486,   XTNITED   STATES 
▼.  IKSLEY. 

United  States  holds  aU  property  for  pahlic  ynrposes. 
Approved  in  United  States  v.  Devereux,  90  Fed.  186,  32  C.  C.  A. 
564,  where  United  States  claimed  as  beneficiary  under  deed  between 
private  parties. 

United  States  cannot  be  barred  by  laches,  or  statute  of  Ilmltatioiis. 
Approved  in  Bistline  v.  United  States,  229  Fed.  548,  United  States  v. 
Pitan,  224  Fed.  608,  609,  and  United  States  v.  Jones,  218  Fed.  974,  all 
holding  limitation  of  six  years  within  which  to  sue  to  cancel  patent 
did  not  extend  to  suit  for  damages  for  fraud  in  securing  same;  United 
States  V.  Minneapolis  Threshing  Mach.  Co.,  229  Fed.  1021,  holding 
no  limitation  runs  against  government  in  suit  to  collect  corporation 
tax;  United  States  v.  Noojin,  155  Fed.  380,  holding  execution  on  bail 
bond  will  not  be  defeated  by  delay  of  ten  years ;  Pond  v.  United  States, 
111  Fed.  995,  996,  49  C.  C.  A.  582,  holding  Colo.  Code  Civ.  Proc,  §  1502, 
providing  that  no  recovery  can  be  had  in  pending  action  on  death  of 
defendant  where  claim  not  presented  for  allowance  or  rejection,  not 
applicable  to  suit  by  government  on  bond  of  officer;  Young  v.  Cham- 
quist,  114  Iowa,  122,  86  N.  W.  207,  holding  where  land  lying  more  than 
six  and  less  than  fifteen  miles  from  land  grant  railroad  is  certified  by 
government  to  State  for  such  road  as  indemnity  lands,  title  by  adverse 
possession  cannot  be  acquired  until  certificate  issued;  Harris  v.  Defen- 
baugh,  82  Kan.  771,  109  Pac.  683,  holding  delay  of  five  years  will  not 
bar  suit  to  remove  cloud  from  title;  City  of  Osawatomie  v.  Board  of 
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Commrs.,  78  Kan.  273,  130  Ahl  St.  Bep.  869,  96  Pac.  671,  holding  no 
limitation  rans  against  city  to  recover  taxes  wrongfully  diverted  by 
county;  Weatherbee  v.  Dedham  etc.  St.  Ry.  Co.,  209  Mass.  217,  95 
N.  E.  83,  holding  delay  of  nineteen  months  would  not  bar  suit  to  attack 
maximum  fare  charged  by  railroad;  United  States  v.  Insley,  54  Fed. 
222,  4  C.  C.  A.  296,  and  United  States  v.  Dallas  Military  Road  Co., 
140  U.  S.  632,  35  L.  Ed.  571,  11  Sup.  Ct.  998  (reversing  54  Fed.  810), 
both  reaffirming  rule;  United  States  v.  American  Bell  Tel.  Co.,  167 
U.  S.  265,  42  L.  Ed.  168,  17  Sup.  Ct.  820,  suit  to  set  aside  patent; 
United  States  v.  Bee,  54  Fed.  114,  '4  C.  C.  A.  219,  suit  against  consul's 
sureties;  United  States  v.  Adams,  54  Fed.  116,  suit  against  estate  of 
deceased  United  States  marshal ;  State  v.  Sponaugle,  45  W.  Va.  431,  43 
L.  R.  A.  735,  32  S.  E.  290,  laches  is  not  imputable  to  State. 

Distinguished  in  United  States  v.  Fletcher,  231  Fed.  328,  holding 
delay  of  thirty-five  years  in  prosecuting  suit  to  cancel  patent  would 
bar  relief;  United  States  v.  Norris,  222  Fed.  18,  137  C.  C.  A.  552,  and 
La  Clair  v.  United  States,  184  Fed.  136,  both  holding  suit  to  cancel 
patent  is  limited  to  six  years;  Iowa  v.  Carr,  191  Fed.  266,  112  C.  C.  A. 
477,  holding  where  State  has  recognized  ownership  of  river-beds  for 
twenty  years,  it  will  be  estopp>ed  from  asserting  title  in  itself;  United 
States  V.  Des  Moines  Nav.  &  Ry.  Co.,  142  U.  S.  538,  35  L.  Ed.  1107,  12 
Sup.  Ct.  315,  where  United  States  is  mere  formal  party;  Stanley  v, 
Schwalby,  147  U.  S.  515,  37  L.  Ed.  262,  13  Sup.  Ct.  421,  United  States 
may  plead  statute  of  limitations;  Church  of  Christ  v.  Reorganized 
Church,  71  Fed.  251,  17  C.  C.  A.  397,  laches  may  be  defense  to  suit 
to  enforce  charitable  trust;  State  v.  Des  Moines,  96  Iowa,  536,  59  Am. 
St.  Rep.  390,  31  L.  R.  A.  192,  65  N.  W.  823,  declining  after  four  years 
to  annul  territorial  annexation  by  city,  under  void  statute. 

Maxim  "Nullum  tempus  occuMt  regi."    Note,  101  Am.  St,  Rep. 
181. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Palmer  v.  District  of 
Columbia,  26  App.  D.  C.  42,  1  L.  R.  A.  (N.  8.)  878,  majority  upholding 
conviction  for  violation  of  smoke  law  of  District  of  Columbia. 

130  U.  a  267-280,  32  Ii.  Ed.  969,  9  8ap.  Ot  519,  MANHATTAN  BANK  ▼• 
WAUIEB. 

Equity  has  jurisdiction  of  bill  to  charge  defendant  for  breach  of  trust 
in  regard  to  special  deposit. 

Approved  in  Union  ^  Stock  Yards  Bank  v.  Gillespie,  137  U.  S.  422,  84 
L.  Ed.  728, 11  Sup.  Ct.  122,  remedy  of  principal  for  application  by  bank 
of  its  deposit  to  factor's  debt  is  in  equity;  Stallo  v.  Wagner,  233  Fed. 
381,  holding  delay  of  several  years  in  attacking  monthly  statements  of 
bank  would  bar  relief;  First  Nat.  Bank  v.  Henry,  159  Ala.  377,  4^ 
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South.  101,  holding  bank  liable  for  money  of  depositor  paid  ont  without 
proper  security. 

Distinguished  in  Young' v.  Mercantile  Trust  Co.,  140  Fed.  62,  refusing 
equitable  jurisdiction  of  bill  for  accounting  of  securities  delivered  to 
trust  company  for  distribution. 

Bank's  receipt  for  securities,  given  directly  to  principal,  creates  bail- 
ment, and  bank  cannot  deliver  them  on  reanest  of  agent,  wlthoat  principal's 
authority. 

Approved  in  Bills  v.  Schliep,  127  Fed.  107,  62  C.  C.  A.  103,  holding 
in  action  by  bankruptcy  trustee  of  shipper  of  fruit  for  defendant's 
assignors  to  factors  for  sale,  evidence  established  that  bankrupt  was 
mere  agent  of  assignors  to  forward  goods  to  factors;  Hunter  v.  Rob- 
bins,  117  Fed.  923,  upholding  equity  jurisdiction  over  suit  for  account- 
ing by  former  corporation  treasurer,  and  also  to  charge  bank  as  trustee 
in  respect  to  funds  of  corporation  which  it  is  alleged  to  have  held  on 
deposit  with  knowledge  of  their  ownership  and  to  have  fraudulently 
permitted  its  codefendant  to  withdraw  and  convert;  First  Nat.  Bank 
V.  Tevis,  29  Okl.  719,  43  L.  R.  A.  (N.  S.)  487,  119  Pac.  220,  holding 
bank  liable  for  loss  of  deposit  of  diamonds;  San  Diego  County  v.  Cali- 
fornia Nat.  Bank,  52  Fed.  62,  unauthorized  special  deposit  of  county 
moneys  is  trust  fund. 

Distinguished  in  McStay  Supply  ^Co.  v.  John  S.  Cook  &  Co.,  36  Nev. 
299,  132  Pac.  649,  holding  where  principal  failed  to  give  notice  of  own- 
ership of  money  deposited  by  agent,  until  after  lien  of  bank  attached  to 
money,  principal  would  be  defeated. 

Care  required  of  bankers  acting  as  agents  or  bailees.    Note,  88 
Am.  St.  Bep.  780. 

lien  of  bankers  not  founded  on  contract.    Note,  111  Am.  St.  Bep. 
-  425. 

Care  required  of  bank  in  keeping  special  deposit.    Note,  82  L.  R.  A. 

776. 

* 

Liability  of    bank  for  failure    to    prevent    misappropriation    by 
fiduciary.    Note,  L.  R.  A.  19150,  625. 

Miscellaneous.  Cited  in  Clark  Sparks  &  Sons  Mule  ft  Horse  Co.  v. 
Americus  Nat.  Bank,  230  Fed.  740,  holding  knowledge  of  assistant 
cashier  is  imputable  to  bank;  St.  Louis  etc.  Ry.  Co.  v.  Johnston,  133 
U.  S.  676,  38  L.  Ed.  686,  10  Sup.  Ct.  393,  and  Wasson  v.  Hawkins,  69 
Fed.  234,  both  holding  money  deposited  in  bank,  hopelessly  insolvent, 
to  president's  knowledge,  recoverable;  Fisher  v.  United  States  Nat. 
Bank,  64  Fed.  711,  12  C.  C.  A.  413,  bank  president's  misrepresentation 
of  solvency  entitles  discounter  of  its  paper  to  recover  back  proceeds. 


A 
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130  V,  S.  280-283,  32  L.  Ed.  904,  9  Sop.  Ot  523,  UNITED  STATES  ▼.  PILE. 

Not  cited. 

130  U.  a  284-291,  32  L.  Ed.  932,  9  Sup.  Ot.  660,  DAVIES  ▼.  BnTiTtEll. 

Act  of  1864  preclades  prospectlye  protests,  coyeftng  fntnre  entiles  or 
importations.  ' 

,  Approved  in  Ha3nie8  v.  Brewster,  46  Fed.  474,  476,  stipulation  that 
protest  shall  cover  future  imports  is  ineffectual. 

Under  act  of  1864,  notice  of  dissatisfaction  may  be  given  at  any  time 
after  collector's  decision,  and  within  ten  days  after  liquidation. 

Approved  in  Carriere  &  Son  v.  United  States,  163  Fed.  1011,  holding 
delay  of  one  day  beyond  thirty-day  period  for  protests  would  prove 
fatal ;  United  States  v.  Charles  H.  Wyman  &  Co.,  156  Fed.  99,  84  C.  C.  A. 
123,  holding  error  as  to  date  of  liquidation  would  not  extend  time  of 
protest  where  correct  date  was  mentioned  in  notices  sent  to  importer; 
In  re  Bailey,  112  Fed.  414,  holding,  under  Customs  Act  of  June  10, 
1890,  §  14,  protest  filed  before  ascertainment  and  liquidation  of  duties 
cannot  be  considered;  United  States  v.  Le^,  105  Fed.  932,  45  C.  C.  A. 
134,  holding,  under  Rev.  Stats.,  §  2785,  entry  will  be  considered  to  have 
been  at  time  importer  presents  himself  to  collector  with  papers  and 
money  for  duties  and  offers  to  make  entry  and  pay  duties,  though 
collector  refused  to  receive  or  file  papers  for  purpose  of  determining 
whether  goods  were  subject  to  duty;  State  Bank  v.  Plummer,  54  Colo. 
154,  129  Pac.  823,  holding  contractor  does  not  have  to  wait  until  im- 
provement on  building  is  completed  before  filing  of  lien;  Ferris  ▼. 
Chambers,  51  Colo.  369,  117  Pac.  995,  holding  where  statute  extended 
lien  of  chattel  mortgage  on  filing  of  sworn  statement  'Vithin  thirty 
days  after  maturity  of  debt,"*  statement  filed  on  day  of  maturity  was 
premature;  Baldridge  v.  Morgan,  15  N.  M.  254,  Ann.  Oas.  19126,  837, 
106  Pac.  343,  holding  mechanic's  lien  may  be  filed  before  completion 
of  building;  Bellion  v.  Durand,  39  Utah,  535,  117  Pac.  799,  holding 
motion  for  new  trial  made  after  verdict  but  before  judgment  was  not 
premature;  Saltonstall  v.  Birtwell,  164  U.  S.  66,  69,  41  L.  Ed.  862, 
353,  17  Sup.  Ct.  23-,  24  (affirming  66  Fed.  976,  14  C.  C.  A.  205),  and 
63  Fed.  1008,  1009,  reaffirming  rule;  Merritt  v.  Cameron,  137  U.  S. 
549,  34  L.  Ed.  774,  11  Sup.  Ct.  176,  notice  may  precede  liquidation; 
Belford  v.  Scribner,  144  U.  S.  505,  36  L.  Ed.  520,  12  Sup.  Ct.  739,  con- 
struing Rev.  Stats.,  §  4956,  requiring  copies  of  copyrighted  book  to  be 
deposited  with  librarian  within  ten  days  of  publication;  Shefer  v. 
Magone,  47  Fed.  873,  protest  on  eleventh  day  is  insufficient,  under  Rev. 
Stats.,  §  2931,  where  tenth  day  is  Sunday ;  Burr  v.  United  States,  66 
Fed.  742,  duties  must  be  liquidated  under  law  then,  in  force,  regardless 
of  time  of  importation;   Gandolfi  v.  United  States,  74  Fed.  551,  20 
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C.  C.  A.  652y  refusing  to  presume  liquidation  under  act  of  1874  where 
stamping  is  not  proved. 

Distinguished  in  ScheU  v.  Fanch^,  138  U.  S.  571,  34  L.  Ed.  1043,  11 
Sup.  Ct.  380,  upholding  prospective  protest  where  recognized  by  cus- 
tom ;  Barney  v.  Rickard,  157  U.  S.  365,  39  L.  Ed.  784,  15  Sup.  Ct.  647, 
under  act  of  1845,  protest  following  deposit  to  cover  duties  was  insuffi- 
cient; United  States  v.  Franklin  Sug.  Ref.  Co.,  137  Fed.  679,  distin- 
guishing between  tentative  and  final  liquidation  for  purpose  of  filing 
protest  under  act  of  June  10,  1880. 


130  U.  8.  291-301,  32  Ik  Ed.  964,  9  Sap.  Ot  648,  HAMBCEB  ▼.  eABFIEIiB 
MIN.  OO. 

Courts  in  Montana  ezerdlM  both  law  and  equity  Jurisdiction,  and  pro- 
ceduxe  Is  same  until  trtaL 

Approved  in  Allen  v.  Myers,  1  Alaska,  119,  dismissing  suit  to  deter- 
mine adverse  claims,  plaintiff  having  begun  proceeding  for  patent  under 
Rev.  Stats.,  §  2326,  which  afforded  adequate  remedy. 

Findings  of  Jury,  being  accepted,  must  be  treated  as  If  made  by  coort. 
Approved  in  Baum  v.  Longwell,  200  Fed.>453,  holding  where  trespass 
is  not  alleged  to  be  continuing,  it  is  not  subject  of  equity  jurisdiction; 
Baca  V.  Anaya,  14  N.  M.  397,  20  Ann.  Oas.  77,  94  Pac.  1022,  holding 
issues  of  title  in  partition  suit  may  be  heard  in  same  court;  Marquez 
V.  Maxwell  Land  Grant  Co.,  12  N.  M.  451,  78  Pac.  42,  refusing  to  dis- 
turb findings  of  trial  court  where  evidence  sufficiently  supported  them; 
Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  804,  31  C.  C.  A.  223  (affirming 
75  Fed.  38,  39),  suits  under  Rev.  Stats.,  §  2326,  to  determine  adverse 
claim,  are  in  nature  equitable. 

Certificate  by  olllclal  custodian  of  foreign  corporate  charter,  duly  ac- 
knowledged, is  sufficient. 

Distinguished  in  Milwaukee  Gold  Extraction  Co.  v.  Gordon,  37  Mont. 
222,  95  Pac.  999,  holding  certified  copy  of  articles  of  corporation  of 
Arizona  corporation  is  not  sufficient  to  establish  corporate  existence 
in  Montana. 

Section  2324,  Bevlsed  Statutes,  requiring  reference  to  natural  monu- 
ment, means  only  when  such  can  be  made. 

Approved  in  Vogel  v.  Warsing,  146  Fed.  962,  77  C.  C.  A.  199,  and 
Bonanza  etc.  Min.  Co.  v.  Golden  Head  Min.  Co.,  29  Utah,  168,  179,  80 
Pac.  738,  742,  both  holding  description  referring  to  stakes  sufficient; 
Lindsley  v.  Union  Silver  Star  Min.  Co.,  115  Fed.  48,  52  C.  C.  A.  640, 
holding  judgment  dismissing  action  on  plaintiff's  declining  to  amend 
after  sustaining  of  demurrer  to  complaint  on  ground  that  it  did  not 
state  sufficient  facts  to  constitute  cause  of  action  may  be  pleaded  in 
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bar;  Worthen  v.  Sidway,  72  Ark.  223,  79  S.  W.  780,  determining  valid- 
ity of  description  in  location  notice ;' Eaton  v.  Nonis,  131  Cal.  565, 
63  Pac.  857,  holding  mining  location  sufficiently  marked  on  ground  where 
locator  located  two  quartz  claims,  each  marked  at  comers  by  four  oak 
stakes,  two  of  stakes  being  on  dividing  line  in  center  of  which  was 
blazed  tree  upon  each  side  of  which  ledge  was  uncovered  and  tree 
notices  described  each  claim  by  courses  and  distances  from  tree  and 
from  stake  to  stake;  San  Miguel  etc.  Min.  Co.  v.  Bonner,  33  Colo. 
213,  79  Pac.  1027,  overruling  objection  to  certificate  of  location  for 
indefiniteness  and  uncertainty  of  description;  Brady  v.  Husby,  21  Nev. 
458,  33  Pac.  803,  presumption  favors  location  references;  Hansen  v. 
Fletcher,  10  Utah,  271,  37  Pac.  482,  trees  blazed,  rock  monuments  and 
prospect  hole  are  sufficient;  Wilson  v.  Triumph  etc.  Min.  Co.,  19  Utah, 
76,  75  A21L  St.  R^.  724,  56  Pac.  303,  where  location  was  on  barren 
hillside. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  785,  815,  873, 
874. 

Wlien  otber  mine  is  referred  to,  it  is  presumed  a  well-known,  permanent 
monument. 

Approved  in  Smith  v.  Cascaden,  148  Fed.  793,  794,  78  C.  C.  A.  458, 
holding  notice  contained  sufficient  reference  to  another  claim;  Mcintosh 
V.  Price,  121  Fed.  720,  58  C.  C.  A.  136,  holding  locator  of  placer  claim 
sufficiently  complied  with  law  as  to  markings  when  he  designated  bound- 
aries by  reference  to  comer  of  prior  claim  where  he  placed  substan- 
tial stake,  and  by  placing  at  each  of  other  comers  and  in  center  of  each 
end-line  stakes  so  that  boundaries  could  be  readily  traced;  Jualpa  Co.  v. 
Thorndyke,  4  Alaska,  211,  and  Bismark  Mountain  Gold  M.  Co.  v.  North 
Sunbeam  Gold  Co.,  14  Idaho,  525,  528,  95  Pac.  17,  19,  both  holding  de- 
scribing claim  as  on  certain  mountain  is  sufficient ;  Cascaden  v.  Bortolis, 
3  Alaska,  204,  holding  evidence  that  gold  was  found  on  Adjoining  claims 
will  not  support  location;  Overgaard  v.  Westerberg,  3  Alaska,  179, 
holding  there  is  no  set  rule  as  to  where  discovery  must  be  made;  Butler 
V.  Good  Enough  Mining  Co.,  1  Alaska,  2Sl,  and  Morrison  v.  Regan,  8 
Idaho,  303,  305,  306,  67  Pac.  958,  959,  both  holding  description  referring: 
to  other  claims  sufficient;  Buffalo  Zinc  etc.  Co.  v.  Crimp,  70  Ark.  537, 
91  Am.  St.  Bep.  95,  69  S.  W.  576,  holding  where  notice  of  location 
of  mining  claim  describes  it  as  "beginning  at  N.  W.  corner  of  Ed. 
William's  1/16,  at  black  oak  post,"  etc.,  it  will  be  presumed  that  place 
of  beginning  is  well-known  natural  object;  Londonderry  Min.  Co.  v. 
United  Gold  Mines  Co.,  38  Colo.  485,  88  Pac.  457,  upholding  certificate 
describing  claim  with  reference  to  other  mine;  Flynn  Group  Min.  Co. 
V.  Murphy,  18  Idaho,  278,  188  Am.  St.  Bep.  201,  109  Pac.  855,  holding 
notice  need  not  state  exterior  boundaries  of  claim;  Tiggeman  v.  Mrzlak, 
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40  Mont.  30,  105  Pac.  81,  holding  describing  claim  as  near  rac%-track 
is  sufficient;  Upton  v.  Santa  Rita  Mining  Co.,  14  N.  M.  132,  89  Pac. 
287,  holding  call  in  description  for  "west"  will  be  read  "east"  where 
that  is  evident  intent;  Slothower  v.  Hunter,  15  Wyo.  200,  88  Pac.  40, 
holding  certificate  reciting  that  claim  lay  "west  of  certain  designated 
claims"  was  sufficient;  Book  v.  Justice  Min.  Co.,  58  Fed.  116,  reaffirm- 
ing rule;  Smith  v.  Newell,  86  Fed.  59,  and  Credo  Min.  etc.  Co.  v. 
Highland  etc.  Mill  Co.,  95  Fed.  914,  both  holding  wooden  posts  driven 
in  ground  permanent  monuments;  Carter  v.  Bacigalupi,  83  Cal.  191,  23 
Pac.  363,  presuming  creek  referred  to  to  be  well  known;  Bramlett  v. 
Flick,  23  Mont.  102,  57  Pac.  872,  where  claim  referred  to  had  been 
located  shortly  before  by  same  claimant;  Bennett  v.  Harkrader,  158 
U.  S.  444,  39  L.  Ed.  1047,  15  Sup.  Ct.  864,  arguendo. 

Citizenship  oath  of  one  locator,  with  recorded  notice  of  location,  i0 
prima  facie  evidence  of  fact. 

Approved  in  Stolp  v.  Treasury  Gold  Min.  Co.,  38  Wash.  622,  80  Pac. 
818,  in  suit  by  relocators  under  Rev.  Stats.  U.  S.,  §  2326,  to  prevent 
former  locator  from  obtaining  patent,  verified  notice  of  relocation  prima 
facie  evidence  of  citizenship  of  relocators. 

Party  in  quiet  possession,   claim  undisputed,   and  boundaries  easily 
traced,  makes  prima  facie  case. 

Approved  in  Marques  v.  Maxwell  Land  Grant  Co.,  12  N.  M.  451,  78 
Pac.  42,  upholding  sufficiency  of  complaint  to  quiet  title. 

Burden  of  proving  f  orf  eitoze  is  on  one  alleging  it,  and  it  must  be  shown 
by  cleat  and  convincing  proof. 

Approved  in  Willitt  v.  Baker,  133  Fed.  946,  McCulloch  v.  Murphy, 
125  Fed.  150,  Walton  v.  Wild  Goose  Mining  etc.  Trading  Co.,  123  Fed. 
219,  60  C.  C.  A.  155,  Buffalo  Zinc  etc.  Co.  v.  Crimp,  70  Ark.  540,  91 
Am.  St.  Rep.  98,  69  S.  W.  577,  Callahan  v.  James,  141  Cal.  294,  74  Pac. 
854,  and  Crown  Pt.  Min.  Co.  v.  Crismon,  39  Or.  369,  65  Pac.  89,  all 
reaffirming  rule ;  El  Paso  Brick  Co.  v.  McKnigJit,  233  U.  S.  260,  L.  R.  A. 
1915A,  1113,  58  L.  Ed.  949,  34  Sup.  Ct.  498,  holding  affidavit  of  posting 
of  notice  made  before  officer  residing  outside  district  will  not  invali- 
date claim ;  Donnelly  v.  United  States,  228  U.  S.  266,  Ann.  Oas.  1913E, 
710,  57  L.  Ed.  830,  33  Sup.  Ct.  449,  holding  bed  of  Klamath  River  was 
within  Hoopa  Valley  Indian  reservation;  Wailes  v.  Davies,  158  Fed. 
669,  holding  work  performed  in  extracting  ore  is  sufficient  to  satisfy 
statute;  McKay  v.  Neussler,  148  Fed.  88,  78  C.  C.  A.  154,  evidence  of 
bona  fides  of  claimant  ina'dmissible  in  proving  value  of  work  where 
forfeiture  of  another's  interest  is  sought;  Zerres  v.  Vanina,  134  Fed. 
614,  and  Looser  v.  Gardiner,  1  Alaska,  648,  both  holding  abandonment 
of  former  location  not  proved;  Barke  v.  Latimer,  3  Alaska,  98,  and 
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Lancaster  v.  Coale,  27  Colo.  App.  496,  150  Pac.  821,  both  holding  one 
seeking  forfeiture  must  show  requisite  labor  was  not  x>erformed;  Deb- 
ney  v.  lies,  3  Alaska,  448,  holding  failure  to  perform  prior  year's 
assessment  work  will  not  prevent  miner  from  resuming  operations; 
Thompson  v.  Allen,  1  Alaska,  640,  in  action  to  quiet  title,  evidence  of 
fraudulent  recording  not  sufficient  to  defeat  former  claim;  Providence 
Gold  Min.  Co.  v.  Burke,  6  Ariz.  332,  57  Pac.  644,  in  action  by  first 
locator  against  relocator,  burden  is  on  defendant  to  show  plaintiff  did 
not  do  required  amount  of  work;  Goldberg  v.  Bruschi,  1^6  Cal.  712,  81 
Pac.  25,  in  ejectment  by  relocator  after  defendant  had  proved  prior 
location,  error  to  refuse  to  allow  plaintiff  to  put  in  evidence  of  for- 
feiture; McCarthy  v.  Phelan,  132  Cal.  406,  64  Pac.  571,  holding  action 
of  trial  court  granting  new  trial  in  action  to  quiet  title  on  ground 
that  notice  of  location  was  void  for  failure  to  contain  sufficient  de- 
scription is  not  reviewable  on  appeal;  Beals  v.  Cone,  27  Colo.  501,  502, 
62  Pac.  958,  959,  holding,  under  Rev.  Stats.,  §  2324,  failure  to  do  annual 
assessment  work  does  not  of  itself  work  forfeiture,  and  is  necessary 
only  to  protect  rights  of  locators  against  parties  seeking  to  imitate 
title  to  claim;  Swanson  v.  Kettler,  17  Idaho,  327,  105  Pac.  1061,  holding 
one  opposing  issuance  of  patent  may  show  that  land  was  not  mineral 
land  of  United  States  open  to  settlement;  Power  v.  Sla,  24  Mont.  252, 
61  Pac.  471,  holding  it  is  not  sufficient  for  defendants  claiming  under 
relocation  after  alleged  forfeiture  by  plaintiffs  to  allege  as  such  for- 
feiture that  plaintiffs  failed  during  certain  years  to  perform  one  hun- 
dred dollars'  worth  of  work  on  claim,  but  they  must  negative  expend- 
iture of  that  amount  in  improvements;  Richen  v.  Davis,  76  Or.  317, 
148  Pac.  1132,  holding  senior  locator  may  resume  work  once  aban- 
doned; Nevada  Exploration  &  Min.  Co.  v.  Spriggs,  41  Utah,  181,  124 
Pac.  773,  holding  court  should  pay  due  respect  to  testimony  of  mining 
engineers  as  to  amount  of  work  done;  Quigley  v.  Gillett,  101  Cal.  469, 
35  Pac'.  1042,  Harris  v.  Kellogg,  117  Cal.  489,  49  Pac.  709,  Johnson  ▼. 
Young,  18  Colo.  629,  34  Pac.  175,  and  Bishop  v.  Baisley,  28  Or.  127, 
41  Pac.  939,  all  reaffirming  rule ;  Book  v.  Justice  Min.  Co.,  58  Fed.  118, 
failure  to  file  affidavit  showing  assessment  work  does  not  work  for- 
feiture; Justice  Min.  Co.  v.  Barclay,  82  Fed.  559,  locator  may  revive 
forfeited  claim,  by  subsequent  assessment  work,  before  relocation  by 
another;  Debbie  v.  Castle  etc.  Min.  Co.,  9  S.  D.  620,  70  N.  W.  1056, 
forfeiture  for  failure  to  perform  assessment  work  must  be  clearly 
shown;  Axiom  Min.  Co.  v.  White,  10  S.  D.  201,  72  N.  W.  463,  where 
assessment  work  on  one  claim  was  claimed  as  covering  group. 

Relocation  of  mining  claim  as  <  abandoned  or  forfeited.    Note,  68 
L.  B.  A.  847. 

Proceedings  against  unknown  owners.    Note,  87  Am.  St.  B^.  418, 
414. 
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Miscellaneous:  Cited  in  Hoffman  v.  Beecher,  12  Mont.  499^  31  Pac. 
95;  citing  opinion  of  State  court,  affirmed  by  above  case. 

130  V.  a  301-320,  S2  L.  Ed.  946,  9  8up.  Ot  530,  AMY  ▼.  WATEBTOWN. 

Act  of  1872  18  peremptory,   and   State  practice  statutes,  including 
metliod  of  serTing  process,  are  binding.   ^ 

Approved  in  Roberts  v.  Langenbach,  119  Fed.  352,  56  C.  C.  A.  253, 
holding  where  jurisdictional  allegation  in  plaintiff's  pleading  in  action 
at  law  in  Federal  court  is  denied  by  answer  and  State  practice  requires 
matters  in  abatement  to  be  pleaded  by  answer,  issue  of  fact  is  joined 
which  is  to  be  tried  with  other  issues;  Files  v.  Davis,  118  Fed.  467, 
holding  action  on  attachment  bond  executed  in  suit  pending  in  Federal 
court  presents  Federal  question,  where  requisite  amount  is  involved, 
regardless  of  citizenship;  Chamberlain  v.  Mousing,  47  Fed.  436,  sum- 
mons in  South  Carolina  need  not  run  in  name  of  United  States;  Parker 
V.  Ogdensbu]^  etc.  R.  Co.,  79  Fed.  819,  25  C.  C.  A.  205,  reference  may 
be  had  by  consent,  under  New  York  Civil  Procedure  Code. 

Distinguished  in  Ewing  v.  Bumham,  74  Fed.  385,  as  to  details  of 
court  business;  e.  g.,  docketing  cause. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  action  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  453. 

Motion  to  set  aside,  heard  at  subsequent  term,  is  deemed  to  have  gone 
over  on  order  of  court. 

Approved  in  Empire  Min.  Co.  v.  Propeller  Tow-boat  Co.,  108  Fed. 
904,  holding  where  Federal  court  set  aside  its  order  remanding  cause, 
and  meanwhile  plaintiff  had  filed  copy  of  first  order  with  State  court 
which  rendered  judgment  which  was  affirmed  by  State  Supreme  Court, 
motion  by  plaintiff  in  Federal  court  to  strike  case  from  docket  would 
not  be  passed  on  until  defendant  had  oppbrtunity  to  remove  State 
judgment  to  Supreme  Court  for  review;  Cole  v.  State,  73  W.  Va.  413, 
Ann.  Gas.  1916D,  1256,  80  S.  E.  488,  upholding  order  setting  aside  judg- 
ment made  at  subsequent  term  of  court;  Childs  v.  Kansas  etc.  By.  Co., 
117  Mo.  428,  23  S.  W.  376,  motion  to  set  aside  judgment  when  con- 
tinued suspends  judgment. 

Power  of  court  to  amend  or  set  aside  judgnient  at  subsequent  term 
where  proceeding  therefor  is  commenced  during  term  at  which 
judgment  is  rendered.    Note,  Ann.  Gas.  1916D,  1260. 

Process  wMch  should  be  serTOd  on  mayor  cannot  be  served  wlien  mayor- 
alty is  vacant. 

Approved  in  Slater  v.  Willige,  16  App.  D.  C.  368,  holding  summons 
must  be  served  on  appellee  to  validate  appeal;  Kams  v.  State  Bank 
&  Trust  Co.,  31  Nev.  178,  101  Pac.  567,  holding  where  statute  provides 
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service  on  cashier  of  corporation,  service  on  assistant  is  not  sufficient; 
Oklahoma  Fire  Ins.  Co.  v.  Barber  Asphalt  Paving  Co.,  34  Okl.  151, 
125  Pac.  735,  holding  service  made  on  director  of  corporation  is  not 
service  on  chairman  of  board;  Knowlton  v.  Watertown,  130  U.  S.  334, 
32  L.  Ed.  959,  9  Sup.  Ct.  542,  following  rule;  Coler  v.  Cleburne,  131 
U.  S.  175,  33  L.  Ed.  150,  9  Sup.  Ct.  725,  annulling  bonds  signed  by  ex- 
mayor;  Mack  V.  New  York  etc.  R.  R.  Co.,  172  Mass.  187,  51  N.  E.  1077, 
one  who  performs  duties  of  clerk  under  another  name  is  clerk;  Lonkey 
V.  Keyes  etc.  Min.  Co.,  21  Nev.  317,  17  L.  R.  A.  352,  31  Pac.  59,  in- 
validating service  of  foreign  corporation  by  handing  copy  to  deputy 
instead  of  Secretary  of  State;  Mariner  v.  Waterloo,  75  Wis.  441,  44 
N.  W.  513,  annulling  service  on  ex-town  clerk. 

Distinguished  in  Union  Pac.  Ry.  Co.  v.  Novak,  61  Fed.  578,  9  C.  C.  A. 
629,  where  return  was  regular  on  face;  Coleman  v.  Sands,  87  Va.  696, 
13  S.  E.  150  (see  dissenting  opinion  in  87  Va.  703,  704,  13  S.  E.  152), 
holding  election  registrar's  resignation  ineffective  till  acceptance. 

Where  particular  method  of  service  is  prescribed  by  statute,  it  must  be 
followed. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  129,  59  L.  Ed.  500, 
35  Sup.  Ct.  255,  holding  service  of  process  on  State  officer  is  not  suffi- 
cient to  confer  jurisdiction  over  cause  of  action  arising  in  another 
State;  Sewchulis  v.  Lehigh  Valley  Coal  Co.,  233  Fed.  423,  holding  de- 
fendant carrying  on  no  business  in  eastern  district  of  New  York  could 
not  be  bound  by  service  made  on  agent  in  southern  district;  New  York 
Life  Ins.  Co.  v.  Dunlevy,  214  Fed.  9,  130  C.  C.  A.  473,  refusing  to 
uphold  substituted  service  of  notice  of  proceeding  to  determine  owner- 
ship of  property  executed  on;  Lemon  v.  Imperial  Window  Glass  Co.,  199' 
Fed.  931,  holding  where  foreign  corporation  designates  attorney  -for 
service  of  process,  county  residence  of  such  attorney  is  residence  of 
corporation;  Simon  v.  Southern  Ry.  Co.,  195  Fed.  58,  115  C.  C.  A.  58, 
holding  service  on  Assistant  Secretary  of  State  is  not  sufficient  where 
statute  requires  service  on  Secretary  of  State;  Kibbler  v.  St.  Louis 
etc.  R.  Co.,  147  Fed.  881,  refusing  to  take  jurisdiction  of  suit  against 
foreign  corporation  not  served  according  to  statute;  Stabler  v.  Alex- 
andria, 42  Fed.  491,  general  law  for  service  of  summons  does  not  apply 
where  special  law  exists;  Kemam  v.  Northern  etc.  R.  Co.,  103  Wis. 
358,  79  N.  W.  403,  holding  affidavit  of  service  on  general  manager  of 
corporation  insufficient,  under  State  statute. 

TedeM  courts  will  follow  State  decisions  constming  State  statutes,  re- 
lating to  service. 

Approved  in  Roberts,  Johnson  &  Rand  Shoe  Co.  v.  Dower,  208  Fed. 
273,  125  C.  C.  A.  470,  holding  Federal  courts  will  follow  construction 
placed  by  courts  of  Illinois  on  violation  of  Factory  Act;  Johnson  v. 
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Cadillac  Motor  Car  Co.,  197  Fed.  488,  holding  where  directed  verdict 
was  set  aside  as  unsupported  by  evidence,  new  trial  should  be  ordered; 
Shumaker  v.  Security  Life  etc.  Co.,  159  Fed.  113,  86  C.  C.  A.  302,  hold- 
ing Circuit  Court  of  Appeals  has  no  jurisdiction  to  review  interlocutory 
decree  refusing  judgment  for  want  of  sufficient  affidavit  of  defense; 
Gunnison  v.  Chicago  etc.  Ry.  Co.,  130  Fed.  270,  64  C.  C.  A.  505,  follow- 
ing State  law  in  applying  State  statute  of  limitations;  Atchison  etc. 
Ry.  Co.  V.  Rodgers,  16  N.  M.  132,  113  Pac.  808,  holding  contracts  of 
sister  State  will  be  construed  as  courts  of  sister  State  have  construed 
them;  dissenting  opinion  in  Boston  &  M.  R.  Co.  v.  Gokey,  149  Fed.  46, 
9  Ann.  Gaa.  384|  79  C.  C.  A.  64,  majority  holding  Circuit  Court  of 
Appeals  could  not  review  motion  to  dismiss  in  Circuit  Court  for  want 
of  jurisdiction  on  ground  process  not  served  in  time. 

Municipal  corporations  are  vabject  to  State's  plenary  power,  which  la 
unaffected  by  their  contracts. 

Approved  in  Chalstran  v.  Board  of  Education,  244  111.  473,  91  N.  E. 
714,  upholding  right  of  legislature  to  empower  county  to  vote  on  dis- 
solution of  county  high  school;  Savings  etc.  Assn.  v.  Alturas  Co.,  65 
Fed.  681,  upholding  division  of  county,  as  against  creditors  thereof; 
Bates  V.  Gregory,  89  Cal.  397,  26  Pac.  894,  municipal  corporation  is  not 
relieved  of  debts  by  change  in  charter;  Waterloo  etc.  Mfg.  Co.  v. 
Shanahan,  128  N.  Y.  360,  14  L.  R.  A.  485,  28  N.  E.  362,  courts  cannot 
overthrow  legislative  acts  by  independent  inquiry  as  to  facts. 

Necessity  for  acceptance  to  complete  resignation  of  office.    Note, 
23  L.  B.  A.  682. 

Miscellaneous.  Cited  in  United  States  v.  Mitchell,  223  Fed.  806, 
holding  it  is  not  necessary  that  marshal  of  District  Court  serve  the 
summons;  United  States  v.  Ramsey,  158  Fed.  499,  holding  court  cannot 
modify  findings  of  referee — it  can  only  confirm  or  reject  them;  dis- 
senting opinion  in  Ex  parte  Welters,  64  Tex.  Cr.  302,  Ann.  Gas.  1916B, 
1071,  144  S.  W.  564,  majority  holding,  at  special  session  of  legislature, 
only  those  matters  can  be  gone  into  as  were  subject  of  call. 

130  V.  a  320-327,  32  L.  Ed.  953,  9  Sup.  Ot.  537,  AMY  y.  WATERTOWN. 

Langaage  of  statute  must,  in  general,  prevail,  regardless  of  resulting 
hardships. 

Approved  in  Irvine  v.  Elliott,  203  Fed.  112,  holding  Supreme  Court 
of  Delaware  is  judge  as  to  construction  and  operation  of  statutes  of 
that  State;  Whitman  v.  Atkinson,  130  Fed.  762,  65  C.  C.  A.  185,  under 
State  statute  pending  suit  against  corporation  did  not  suspend  limita- 
tion on  right  to  sue  stockholders  on  their  liability;  Lewis  v.  Pawnee 
BiU's  Wild  West  Co.,  6  Penne.  (Del.)  321,  16  Ann.  Gaa.  903,  66  Atl. 
473,  refusing  to  allow  suit  for  personal  injuries  after  expiration  of 
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one  year;  Hnysman  v.  Evening  Star  Newspaper  Co.,  12  App.  D.  C. 
595,  holding  filing  of  declaration  with  directions  to  issue  process  is 
institution  of  suit;  Steele  v.  Bliss,  166  Mich.  696,  Ann.  Gas.  1912D, 
1020,  37  L.  B.  A.  (N.  S.)  859.  132  N.  W.  346,  holding  injunction  pre- 
vemting  sale  of  realty  under  execution  would  extend  tlqie  of  lien  of 
same;  Davis  v.  Carp,  258  Mo.  699,  167  S.  W.  1046,  refusing  to  allow 
suit  on  judgment  after  expiration  of  ten  years;  Airy  v.  Swinford,  154 
Mo.  App.  586,  587,  136  S.  W.'  729,  refusing  to  revive  judgment  after 
expiration  of  twenty  years;  Glazier  v.  Heneybuss,  19  Okl.  320,  91  Pac. 
873,  holding  application  to  revive  action  in  name  of  representative  of 
deceased  plaintiff  must  be  made  in  one  year;  Commonwealth  v.  Barrow, 
118  Va.  260,  87  S.  E.  577,  holding  prosecution  against  school  trustee 
for  having  interest  in  school  contract  must  be  instituted  within  one 
year;  Ackiss  v.  Satchell,  104  Va.  704,  52  S.  E.  379,  right  to  enforce 
lien  of  judgment  barred  by  statute  in  spite  of  intervening  period  of 
exemption  as  homestead ;  Pickering  v.  Leiberman,  41  Fed.  377,  equitable 
right  to  contribution  is  subject  to  limitation  as  implied  contract; 
Morgan  v.  Des  Moines,  60  Fed.  209,  8  C.  C.  A.  569,  refusing  to  create 
exception  in  favor  of  infant;  Murray  v.  Chicago  etc.  Ry.  Co.,  92  Fed. 
872,  35  C.  C.  A.  62,  court  cannot  create  exception  to  statute;  Leach  v. 
Moore,  57  Ark.  587,  22  S.  W.  173,  where  bill  to  enforce  accounting  for 
property  assigned  in  plaintiff's  favor  was  delayed  seventeen  years; 
Hibernian  Banking  Assn.  v.  Commercial  Nat.  Bank,  157  111.  538,  41 
N.  E.  923,  statutory  suspension  of  limitation,  pending  debtor's  absence, 
is  not  affected  by  creditor's  possession  of  power  to  confess  judgment; 
Ennis  v.  Pullman  Palace  Car  Co.,  165  111.  179,  46  N.  E.  444,  statute 
runs  on  attorney's  monthly  retainer  from  next  day  of  each  month; 
Bauserman  v.  Charlott,  46  Kan.  483,  26  Pac.  1052,  statutes  of  limita- 
tion are  liberally  construed  as  statutes  of  repose;  Powell  v.  Koehler, 
52  Ohio,  119,  49  Am.  St.  Rep.  708,  26  L.  R.  A.  483,  39  N.  E.  196,  excep- 
tions in  statutes  of  limitation,  in  favor  of  persons  under  disability,  are 
strictly  construed. 

Distinguished  in  Bauserman  v.  Blunt,  147  U.  S.  658,  659,  37  L.  Ed. 
320,  13  Sup.  Ct.  471,  following  State  Supreme  Court's  construction; 
Alice  E.  Min.  Co.  v.  Blanden,  136  Fed.  256,  death  of  debtor  suspended 
limitation  until  personal  representative  appointed;  Lamb  v.  Powder 
River  Live  Stock  Co.,  132  Fed.  442,  67  L.  R.  A.  558,  65  C.  C.  A.  570, 
statute  basing  period  of  limitation  of  actions  on  foreign  judgments  on 
time  from  accrual  of  cause  of  action  on  which  it  was  based  invalid; 
Cobb  V.  Houston,  117  Mo.  App.  653,  94  S.  W.  301,  absence  of  defendant 
from  State  stopped  running  of  statute  of  limitations,  though  not  made 
an  exception  in  the  statute. 

Exceptions  to  statute  of  limitation  impliedly  excluded,  when  not 
enumerated.    Notes,  1  Ann.  Gas.  643;  16  Ann.  Gas.  907. 
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Eyaslon  of  process  is  not  ffaud,  and  resignation  of  oflLcer  to  avoid  it 
does  not  stop  statute. 

Approved  in  Knowlton  v.  Watertown,  130  U.  S.  329,  333,  32  L.  Ed. 
957,  958,  9  Sup.  Ct.  540,  541,  following  rule;  Thayer  v.  Kansas  Loan 
&  Trust  Co.,  100  Fed.  904,  holding,  under  Kan.  Stats.  1897,  action  for 
recovery  of  money  paid  for  purchase  of  notes  and  mortgages  on  ground 
of  false  representations  as  to  value  of  security  and  solvency  of  mort- 
gagors is  barred  two  years  after  purchase,  in  absence  of  proof  that 
fraud  could  not  have  been  discovered  within  that  time;  Mereness  v. 
First  Nat.  Bank,  112  Iowa,  15,  83  N.  W.  713,  holding  where  adminis- 
trator demanded  of  bank  sum  claimed  by  him  to  be  due  his  intestate 
on  lost  certificate  of  deposit,  and  cashier  told  him  it  did  not  appear 
from  bank's  books  that  it  was  indebted  to  intestate,  such  statement, 
though  knowingly  false,  was  not  such  fraud  as  to  toll  limitations  as 
to  certificate. 

Distinguished  in  Brockway  v.  Osw^o,  40  Fed.  615,  where  creditor 
exercised  due  diligence. 

Statutory  abrogation  of    maxim  against    profiting  by  one's  own 
wrong.    Note,  25  L.  B.  A.  568. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  AiUL  Gas.  1916A,  810. 

130  V.  8.  327,  32  I..  Ed.  966,  9  8up.  Ot.  539,  642,  SPAIJ>ma  ▼.  WATEK- 
TOWN. 

Not  cited. 

ISO  IT.  S.  327-334,  32  I*.  Ed.  966,  9  Sup.  Ot  639,  642,  KNOWIAON  ▼. 
WATEBTOWN. 

In  Wisconsin,  filing  of  suit  does  not  stop  statute;  actual  or  constmctlye 
la 


Approved  in  The  Oregon,  73  Fed.  851,  where  intervening  petition  was 
filed  in  admiralty  without  arrest  of  ship. 

130  U.  8.  334,  32  L.  Ed.  969,  9  8up.  Ot.  642,  KNOWLTON  ▼.  WATEBTOWN. 

Not  cited. 

130  V.  8.  335-341,  32  L.  Ed.  977,  9  Sup.  Ot.  646,  X7NITED  8TATE8  ▼. 
AVEBUJL. 

Olerks  of  District  Oourt,  In  Utali,  are  not  entitled  to  more  than  tliree 
thousand  five  hundred  dollars  a  year,  personal  compensation. 

Approved  in  Pitts  v.  Logan  County,  3  Old.  738,  41  Pac.  590,  following 
rule. 
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Distinguished  in  United  States  v.  McMillan,  165  U.  S.  506,  509,  510, 
41  L.  Ed.  806,  807,  17  Sup.  Ct.  396,  397,  398  (affirming  10  Utah,  188,  37 
Pac.  264),  as  to  right  of  elerks  in  territorial  District  Courts  to  natural- 
ization fees.  ' 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction  of 
statute.    Note,  Ann.  Gas.  1916B,  626. 

Miscellaneous.  Cited  in  Hamilton  v.  Rathbone,  175  U.  S.  420,  44 
L.  Ed.  222,  20  Sup.  Ct.  158,  prior  acts  can  be  referred  to  only  in  case  of 
doubt. 

130  V.  B.  841-^48,  32  L.  Ed.  905,  9  Sap.  Ct  652,  BBOOK  ▼.  NOBTH- 
WESTEBN  FUEIt  CO. 

Becord  In  suit  broiigbt  by  assignee  in  Circuit  Co^irt  most  afllrmatiTdy 
Show  assignor's  capacity  to  sue. 

Approved  in  Kolze  v.  Hoadley,  200  U.  S.  83,  60  L.  Ed.  381,  26  Sup.  Ct. 
220,  dismissing  bill  to  foreclose  trust  deeds,  citizenship  of  plaintiff's 
assignor  not  appearing. 

Allegation  that  corporation  ^as  ''doing  business  in  State^  is  insuAcieat 
to  give  Jurisdiction! 

Distinguished  in  Jones  v.  Pacific  Dredging  Co.,  9  Idaho,  191,  192,  72 
Pac.  957,  allegation  that  defendant  ''is  a  corporation  organized  and 
existing  by  virtue  of  law,  and  doing  business  in,''  Idaho,  is  sufficient 
allegation  that  defendant  was  a  corporation. 

ISO  U.  S.  343-^3,  82  L.  Ed.  973,  9  Sup.  Ct.  642,  GON-SHAY-EE,  PETI- 
TIPNEE. 

Territoiial  District  Courts  sit  both  as  Federal  and  territorial  courts. 
Approved  in  Brown  v.  United  States,  146  Fed.  976,  77  C.  C.  A.  173, 
and  Herd  v.  United  States,  13  Okl.  515,  518,  75  Pac.  292,  293,  both  hold- 
ing District  Court  sitting  as  United  States  court  in  Oklahoma  territory 
had  jurisdiction  6f  larceny  on  Indian  reservation ;  Tinker  v.  McLaughlin- 
Farrar  Co.,  32  Okl.  782, 124  Pac.  298,  refusing  to  enforce  indebtedness  of 
Indian  resulting  from  credit  greater  than  sixty  per  cent  of  quarterly 
annuity ;  Robinson  v.  Peru  Plow  etc.  Co.,  1  Okl.  149,  31  Pac.  990,  action 
to  have  been  brought  on  the  territorial  side  of  the  District  Court,  though 
niisdescribed  in  bill  as  United  States  court;  United  States  v.  Pridgeon, 
153  U.  S.  58,  38  L.  Ed.  635,  14  Sup.  Ct.  749,  reaffirming  rule;  In  re  Wil- 
son, 140  U.  S.  579,  35  L.  Ed.  516, 11  Sup.  Ct.  872,  arguendo. 

Indians  committing  crimes  in  territory  are  subject  only  to  territorial 
laws  and  courts. 

Approved  in  United  States  v.  Captain  Jack,  3  Ariz.  140,  reaffirming 
rule;  Good  Shot  v.  United  States,  104  Fed.  258,  43  C.  C.  A.  525,  holding 
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murder  of  one  Indian  by  another  is  punishable  with  death;  Higgins  v. 
Brown,  20  Okl.  411, 1  Okl.  Cr.  87,  94  Pac.  725,  holding  District  Court  of 
Oklahoma  has  jurisdiction  of  causes  pending  in  territorial  courts  at  time 
of  admission  of  State;  Gay  v.  Thomas,  5  Okl.  12,  46  Pac.  682,  refusing 
to  enjoin  collection  of  taxes  levied  ^by  territory  of  Oklahoma  upon  cattle 
on  Indian  reservation ;  Torrey  v.  Baldwin,  3  Wyo.  435,  26  Pac.  910,  sus- 
taining taxation  of  whites  on  Shoshone  reservation;  dissenting  opinion 
in  United  States  v.  Thomas,  47  Fed.  491,  majority  excluding  school  sec- 
tions granted  to  State  from  operation  of  Federal  laws ;  Roff  v.  Burney, 
168  U.  S.  222,  42  L.  Ed.  443, 18  Sup.  Ct.  62,  arguendo. 

Distinguished  in  In  re  Wilson,  140  U.  S.  577,  35  L.  Ed.  514, 11  Sup.  Ct. 
871,  act  of  1885  does  not  affect  territorial  District  Court's  jurisdiction 
over  murder  by  white  on  reservation;  Herd  v.  United  States,  13  Okl.  517, 
75  Pac.  293,  in  District  Court  sitting  as  United  States  court,  indictment 
sufficient  though  not  alleging  defendant  not  to  be  an  Indian ;  Goodson  v. 
United  States,  7  Okl.  128,  130,  132,  54  Pac.  426,  427,  428,  District  Court 
sitting  as  United  States  court  had  jurisdiction  of  crime  of  rape  com- 
mitted on  Indian  reservation. 

Jurisdiction  to  punish   crimes  by  or  against  Indians.    Note,  21 
L.  R.  A.  173. 

Miscellaneous.  Cited  in  Ex  parte  Moore,  28  S.  D.  344,  Ann.  Gaa. 
1914B,  648,  133  N.  W.  819,  holding  allotment  to  Sioux  Indian  of  section 
of  public  domain  did  not  change  character  of  land. 

130  U.  &  363-854,  32  L.  Ed.  976,  9  Sup.  Ot.  546,  CAPTAIN  JAOK,  PETI- 
TIONER. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  21 
L.  R.  A.  178. 

ISO  V.  &  354-396,  32  I..  Ed.  934,  9  Sup.  Ot  486,  BEYNE8  ▼.  DX7M0NT. 

Bonds  pledged  to  guarantee  remittance  cannot  be  held  as  securllor  for 
balance  of  acconnt. 

Approved  in  Hanover  National  Bank  v.  Suddath,  215  U.  6.  116,  54 
L.  Ed.  118,  30  Sup.  Ct.  58,  holding  notes  sent  for  discount  cannot  be  held 
as  security  for  loan  made  on  overdraft ;  Carnegie  Trust  Co.  v.  First  Nat. 
Bank,  213  N.  T.  304,  107  N.  E.  694,  holding  where  bank  pays  debt,  by 
check,  to  insolvent  bank,  it  cannot  later  recall  check  and  offset  indebted- 
ness against  deposit  in  insolvent  bank;  Armstrong  v.  Chamical  Nat. 
Bank,  41  Fed.  239,  6  L.  R.  A.  230,  and  Bacon  v.  Bacon,  94  Va.  694,  27 
S.  £.  579,  both  holding  ba!:ker  has  no  general  lien  on  securities  pledged 
for  specific  debt. 

Distinguished  in  Bell  v.  Bank  of  California,  153  Cal.  238,  94  Pac.  891, 
holding  where  shares  of  stock  are  pledged,  sale  of  certificates  does  not 
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constitute  conversion ;  Furber  v.  Dane,  203  Mass.  117,  89  N.  E.  230,  hold- 
ing stocks  deposited  with  stock  broker  to  cover  margin  might  be  de- 
posited by  him  with  thi^d  person  as  collateral. 

Bank's  lien  or  setoff  against  deposit  for  debt  due  it  by  deiM>sitor. 
Note,  2  AniL  Gaa.  207. 

Bpedflc  pledge  withdraws  secnrity  ftom  general  bainker's  lien. 
Approved  in  In  re  Gesas,  146  Fed.  736,  77  C.  C.  A.  291,  banker's  lien 
did  not  exist  on  stock  of  goods  transferred  to  bank  for  sale  and  credit. 

Oeneral  lien  arises  out  of  contract  eixpressed,  or  Implied  from  usage; 
but  such  liens  are  not  favored. 

Approved  in  Joyce  v.  Auten,  179  U.  S.  597,  45  L.  Ed.  335,  21  Sup.  Ct. 
229,  holding  bank  holding  negotiable  paper  for  collection  does  not  lose 
its  lien  thereon  for  debts  due  it  from  depositor  because  depositor  makes 
assignment  for  creditors  and  goes  into  hands  of  receiver;  Van  Zandt  v. 
Hanover  Nat.  Bank,  149  Fed.  129,  79  C.  C.  A.  23,  notes  sent  by  one  bank 
to  another  for  discount  and  credit  on  account  could  not  be  held  as  secur- 
ity for  former's  overdraft;  In  re  Davis,  119  Fed.  956,  holding  where 
insolvent  firm  sold  its  stock  and  by  its  direction  purchaser  deposited 
price  in  bank,  taking  receipt  therefor,  showing  that  money  was  to  be 
prorated  among  firm's  creditors,  on  firm's  bankruptcy,  bank  could  not 
apply  fund  on  notes  of  firm  held  by  it ;  Cockrill  v.  Joyce,  62  Ark.  221,  35 
S.  W.  223,  bank  has  lien  on  debtor's  notes  left  with  it  for  collection. 

Bank's  general  lien  does  not  attach  to  secozltles  accidentally  in  poflses- 
sion,  out  of  course  of  business. 

Approved  in  Yardley  v.  Philler,  167  U.  S.  359,  42  L.  Ed.  197,  17  Sup- 
Ct.  840,  where  clearing-house  appropriated  assets  of  insolvent  bank. 

General  lien  of  banker.    Note,  3  E.  R.  G.  612. 

Acceptance  by  appellants,  of  what  was  rightly  theirs,  la  not  admission 
that  decree  was  correct. 

Approved  in  Carson  Lumber  Co.  v.  St.  Louis  &  S.  F.  R.  Co.,  209  Fed. 
194,  126  C.  C.  A.  139,  holding  shipper  suing  for  rebate  and  accepting 
satisfaction  as  regards  interstate  amounts  is  not  barred  from  prosecuting 
appeal  in  regard  to  intrastate  amounts;  Snow  v.  Hazlewood,  179  Fed. 
184, 102  C.  C.  A.  448,  holding  withdrawal  of  snms  from  r^stry  of  court, 
awarded  by  decree  does  not  bar  appeal  from  other  portions  of  decree; 
Meade  Plumbing  etc.  Co.  v.  Irwin,  77  Neb.  387,  109  N.  W.  392,  uphold- 
ing right  of  cross-appeal  after  filing  of  transcript,  provided  brief  be  filed 
in  due  season ;  Barnes  v.  Lynch,  9  Okl.  177,  59  Pac.  1004,  where  in  suit 
to  set  aside  deeds  as  fraudulent  and  decree  title  in  plaintiffs,  judgment 
was  given  for  defendants,  plaintiffs  by  filing  supplemental  petition  pray- 
ing for  accounting  of  moneys  paid  by  plaintiffs  which  would  constitute 
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equitable  lien  on  the  property  did  not  acquiesce  in  decree ;  Belle  Fourche 
Valley  Ry.  Co.  v.  Belle  Fourche  Land  etc.  Co.,  28  S.  D.  292,  133  N.  W. 
262,  holding  defendant  in  condemnation  may  appeal  from  part  of  de/;ree 
awarding  damages,  without  appealing  from  award  of  costs;  Hodges  v. 
Smith,  34  Tex.  Civ.  640,  79  S.  W.  331,  acceptance  of  amount  of  judgment 
did  not  estop  an  appeal ;  Gay  v.  Householder,  71  W.  Va.  279,  Ann.  Gas. 
1914G,  297,  76  S.  E.  450,  appl3^ng  rule  in  suit  to  settle  partnership 
accounts ;  McKain  v.  Mullen,  66  W.  Va.  661,  29  L.  R.  A.  (N.  S.)  1,  64 
S.  E.  830,  holding  acceptance  of  taxes  and  interest  paid  on  tax  deed  is 
bar  to  appeal  from  decree  setting  same  aside;  Taliaferro  v.  First  Nat. 
Bank,  71  Md.  217,  17  Atl.  1040,  where  owner  accepted  from  bank,  part 
of  proceeds  of  unauthorized  sale  of  securities;  State  v.  Central  Pac. 
R.  R.  Co.,  21  Nev.  176,  26  Pac.  226,  where  plaintiff  accepted  amount  of 
judgment  below,  pending  his  own  appeal,  but  after  dismissal  of  defend- 
ant's; Tyler  v.  Shea,  4  N.  I).  382,  50  Am.  St.  Rep.  662,  61  N.  W.  470, 
where  reversal  of  judgment  could  not  affect  right  to  benefit  accepted. 

Distinguished  in  Winslow  v.  Baltimore  etc.  R.  R.  Co.,  28  App.  D.  C. 
144.  holding  where  property  owner  accepts  award  of  appraisers  in  con- 
demnation proceedings,  he  is  barred  of  right  of  appeal;  Clearview  Park 
Imp.  Co.  V.  Detroit  etc.  Ry.  Co.,  164  Mich.  79,  S3  L.  R.  A.  (N.  S.)  250, 
129  N.  W.  366,  holding  where  plaintiff  in  ejectment  obtains  only  part 
of  relief  |»*ayed  for,  he  forfeits  his  right  to  appeal  by  seeking  writ  of 
possession;  In  re  Black's  Estate,  32  Mont.  64,  79  Pac.  666,  acceptance 
of  distributive  share  under  decree  of  distribution  prevented  appeal. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep» 
216. 

Right  of  party  who  recovers  judgment  for  less  than  his  demand  to 
appeal  after  satisfaction  of  judgment.    Note,  16  Ann.  Gas.  82. 

Right  to  appeal  from  unfavorable  while  accepting  favorable  part  of 
decree,  judgment  or  order.    Note,  29  L.  R.  A.  (N.  S.)  31. 

Right  of  invoking  party  to  raise,  on  appeal,  objection  of  lack  of 
jurisdiction.    Note,  L.  R.  A.  1916B,  805. 

Wbere  subject  is  of  class  of  which  equity  has  cognizance,  legal  remedy 
cannot  be  urged  for  first  time  on  appeal. 

Approved  in  Williamson  v.  Monroe,  101  Fed.  329,  reafl&rming  rule; 
Camp  V.  Boyd,  229  U.  S.  652,  57  L.  Ed.  1327,  33  Sup.  Ct.  785,  holding 
person  having  equitable  title  to  two  of  three  parcels  of  land  may  main- 
tain bill  in  equity  to  enjoin  ejectment  as  to  whole;  Parish  v.  McGowan, 
39  App.  D.  C.  203,  and  McGowan  v.  Parish,  237  U.  S.  295,  59  L.  Ed.  963, 
35  Sup.  Ct.  543,  both  holding  defendant  may  waive  his  right  to  object 
to  legal  remedy ;  Singer  Sewing  Machine  Co.  v.  Benedict,  229  U.  S.  484^ 
XIV--46 
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57  L.  Ed.  1290,  33  Snp.  Ct.  942,  refusing  to  enjoin  correction  of  taxes; 
Reavis  v.  Fianza,  215  U.  S.  25,  54  L.  Ed.  77,  30  Sup.  Ct.  1,  holding  pos- 
session and  working  of  mining  claim  need  not  have  been  made  under 
claim  of  title;  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S.  349, 
50  L.  Ed,  510,  26  iSup.  Ct.  296  (affirming  133  Fed.  655,  656,  66  C.  C.  A. 
581),  holding  on  bill  to  cancel  land  patent,  to  ascertain  what  land  it  had 
sold  to  bona  fide  purchasers  and  to  recover,  under  statute,  compensation 
for  such  land,  objection  to  jurisdiction  on  ground  of  l^al  remedy  first 
made  at  hearing  too  late;  Beyer  v.  Le  Fevre,  186  U.  S.  118,  46  L.  Ed. 
1082,  22  Sup.  Ct.  767,  holding  objection'  of  want  of  jurisdiction  of  Dis- 
trict of  Columbia  Supreme  Court  sitting  in  equity  to  set  aside  will  will 
be  regarded  as  waived  where  parties  agreed  to  submit  certain  issues  to 
jury  and  stipulated  for  return  of  testimony  there  taken  to  equity  court 
for  consideration  of  judge  thereof;  Detroit  v.  Detroit  Citizens'  Street 
R.  R.  Co.,  184  U.  S.  381,  46  L.  Ed.  605,  22  Sup.  Ct.  415,  holding  defense 
that  complaint  in  bill  to  restrain  enforcement  of  ordinance  reducing 
street-car  fares  as  impairing  contract  obligations  has  adequate  remedy 
at  law  will  not  be  recognized  when  first  raised  in  Supreme  Court;  United 
States  V.  Illinois  Surety  Co.,  226  Fed.  664,  refusing  to  consider  on 
appeal  from  judgment  at  law  on  contractor's  bond  that  same  was  cogniz- 
able in  equity;  Bucjnrus  Co.  v.  McArthur,  219  Fed.  272,  holding  where 
cause  of  action  for  goods  sold  is  joined  with  suit  to  enforce  lien  on 
steam  shovel,  court  should  sua  sponte  dismiss  bill ;  Yaryan  Naval  Stores 
Co.  V.  B.  Borchardt  Co.,  217  Fed.  758,  133  C.  C.  A.  488,  holding  credi- 
tor's bill  will  not  be  dismissed  where  defendant  has  answered  and  con- 
sented to  appointment  of  receiver;  Rowe  v.  Hill,  215  Fed.  525,  132 
C.  C.  A.  30,  holding  suit  to  quiet  title  cannot  be  maintained  by  com- 
plainant out  of  possession ;  L.  D.  George  Lumber  Co.  v.  Daugherty,  214 
Fed.  961, 131  C.  C.  A.  254,  holding  where  in  suit  for  appointment  of  re- 
ceiver, defendant  answered  to  merits,  he  waives  his  objection  to  equi- 
table cognizance ;  Hattiesburg  Lumber  Co.  v.  Herrick,  212  Fed.  838,  129 
C.  C.  A.  288,  holding  where  defendant  answered  and  consented  to  refer- 
ence to  master,  he  cannot  then  object  to  equitable  cognizance ;  Cobban  v. 
Oonklin,  208  Fed.  234,  125  C.  C.  A.  431,  refusing  to  allow  objection  to 
equity  jurisdiction  after  defendant  had  answered ;  Pacific  Coal  &  Trans- 
portation Co.  V.  Pioneer  Min.  Co.,  205  Fed.  582,  123  C.  C.  A.  593,  hold- 
ing in  suit  to  quiet  title,  where  defendant  alleges  title  in  himself,  same 
may  be  tried  in  equity ;  Union  Pac.  R.  Co.  v.  Whitney,  198  Fed.  788, 117 
C.  C.  A.  392,  holding  in  action  for  injuries,  where  release  was  set  up  as 
bar,  question  as  to  incompetency  of  person  making  it  might  be  put  in 
issue,  without  first  seeking  to  have  it  canceled  in  equity ;  Street  Grading 
Dist.  No.  60  V.  Hagadorn,  186  Fed.  457,  108  C.  C.  A.  429,  ht)lding  equity 
has  no  jurisdiction  of  suit  for  appointment  of  receiver  to  collect  assess- 
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ments  of  improvement  district,  as  mandamus  at  law  to  compel  their 
collection  was  available;  Chapin  v.  Dougherty,  183  Fed.  309, 105  C.  C.  A. 
521,  upholding  equitable  jurisdiction  over  suit  to  quiet  title;  McGraw  v. 
Mott,  179  Fed.  652,  103  C.  C.  A.  204,  holding  intervening  stockholder 
cannot  object  to  suit  by  creditor  to  wind  up  affairs  of  corporation; 
Singer  Sewing  Mach.  Co.  v.  Benedict,  179  Fed.  630,  103  C.  C.  A.  186, 
holding  where  objection  to  equity  jurisdiction  is  taken  by  demurrer,  and 
same  is  overruled,  objection  may  be  renewed  on  appeal ;  Odbert  v.  Mar- 
quet,  175  Fed.  48,  99  C.  C.  A.  60,  refusing  to  consider  want  of  equity 
where  defendant  failed  to  demur  in  trial  court;  McCloskey  v.  Pacific 
Coast  Co.,  160  Fed.  801,  22  L.  R.  A.  (N.  S.)  673,  87  C.  C.  A.  568,  holding 
littoral  owner  is  entitled  to  enjoin  dedication  of  part  of  his  land  for 
street ;  Acord  v.  Western  Pocahontas  Corp.,  156  Fed.  997,  holding  equity 
had  jurisdiction  of  suit  to  cancel  deeds  and  remove  cloud  from  title; 
Quirk  V.  Quirk,  155  Fed.  201,  refusing  to  allow  objection  to  jurisdiction 
after  case  had  been  referred  to  master;  Horn  v.  Pfere  Marquette  R.  Co., 
151  Fed.  633,  holding  suit  by  creditor  of  railroad  to  have  its  property 
administered  for  benefit  of  creditors  was  of  equitable  cognizance ;  Toledo 
Computing  Scale  Co.  v.  Computing  Scale  Co.,  142  Fed.  922,  74  C.  C.  A. 
89,  in  suit  to  enjoin  publication  of  circulars  charging  that  certain  scale 
sold  by  complainant  was  false,  objection  of  adequate  legal  remedy 
should  be  made  in  limine;  Drainage  Commission  v.  National  Contract- 
ing Co.,  136  Fed.  785,  in  action  under  statute  to  recover  profits  wrong- 
fully made  by  contractor,  objection  to  form  of  action  should  be  raised 
by  pleading;  Altoona  Electrical  etc.  Supply  Co.  v.  Eattanning  etc.  Ry. 
Co.,  126  Fed.  561,  holding  defendant  by  answering  to  merits  and  going 
to  hearing  without  objection  waives  right  to  object  that  suit  is  not 
cc^nizable  in  equity,  where  subject  matter  is  within  general  equitable 
jurisdiction;  Highland  Boy  Gold  Min.  Co.  v.  Strickley,  116  Fed.  854,  54 
C.  C.  A.  186,  holding  decree  in  equity  cannot  be  reviewed  by  writ  of 
error;  Bliss  v.  Reed,  113  Fed.  947,  applying  rule  in  suit  for  infringe- 
ment of  patent;  Citizens'  Bank  etc.  Co.  v.  Union  Min.  etc.  Co.,  106  Fed. 
99,  holding  in  creditor's  suit  against  corporation  where  defendant  has 
answered  admitting  its  insolvency  and  that  it  is  justly  indebted  to  com- 
plainants in  sums  alleged  in  bill,  and  receiver  has  been  appointed  for 
its  property,  intervening  stockholder  cannot  thereafter  object  to  equity 
jurisdiction  because  complainants  are  merely  contract  creditors;  New 
York  etc.  Land  Co.  v.  Gulf  etc.  R.  Co.,  100  Fed.  830,  holding  objection 
that  equity  court  has  no  jurisdiction  by  reason  of  adequacy  of  legal 
remedy  which  was  raised  in  pleadings,  but  not  otherwise  brought  before 
trial  court,  cannot  be  uiged  on  appeal;  Green  v.  Turner,  98  Fed.-  760, 
holding  provision  of  Federal  statute  prohibiting  resort  to  equity  where 
adequate  remedy  at  law  exists  may  be  waived  by  complainant  suing  in 


130  U.  S.  354-395        NOTES  ON  U.  S.  REPORTS.  724 

equity  and  defendant  answering  to  merits;  Williams  v.  Wetmore,  51 
Fla.  625,  41  South.  549,  refusing  on  appeal  to  consider  objection  that 
equity  had  no  jurisdiction  to  determine  boundary;  Bowsman  v.  Ander- 
son, 62  Or.  438,  123  Pac.  1094,  holding  in  suit  to  quiet  title,  failure  of 
possession  by  plaintiff  is  waived  where  defendant  does  not  plead  same 
in  abatement;  dissenting  opinion  in  Henry  v.  Whidden,  48  Fla.  271,  37 
South.  572,  majority  dismissing  bill  to  specifically  enforce  contract  for 
sale  of  cattle  on  ground  of  defendant's  insolvency;  Tyllr  v.  Savage,  143 
U.  S.  97,  36  L.  Ed.  89,  12  Sup.  Ct.  346,  Preteca  v.  Maxwell  Land  Grant 
Co.,  50  Fed.  676,  677,  1  C.  C.  A.  607,  Reynolds  v.  Watkins,  60  Fed.  825, 
9  C.  C.  A.  273,  International  Trust  Co.  v.  Norwich  etc.  Ins.  Soc,  71 
Fed.  83, 17  C.  C.  A.  608,  and  Lone  Jack  Min.  Co.  v.  Megginson,  82  Fed. 
91,  27  C.  C.  A.  63,  all  reaffirming  rule ;  Kilbourn  v.  Sunderland,  130  U.  S. 
514,  32  L.  Ed.  1009,  9  Sup.  Ct.  596,  objection  should  be  prior  to  entering 
upon  full  defense;  Brown  v.  Lake  Superior  Iron  Co.,  134  U.  S.  535,  33 
L.  Ed.  1025, 10  Sup.  Ct.  606,  HoUins  v,  Brierfield  etc.  Iron  Co.,  150  U.  S. 
381,  37  L.  Ed.  1115,  14  Sup.  Ct.  129,  Elder  v.  McClaskey,  70  Fed.  555, 
17  C.  C.  A.  251,  and  Waterloo  Min.  Co.  v.  Doe,  82  Fed.  49,  27  C.  C.  A. 
50,  all  involving  questions  of  necessary  preliminary  action  at  law;  Pol- 
lock V.  Farmers'  etc.  Trust  Co.,  157  tJ.  S.  554,  39  L,  Ed.  810,  15  Sup.  Ct. 
679,  where  stockholders  sued  to  prevent  company  making  return  for 
taxes  under  contested  law;  Perego  v.  Dodge,  163  U.  S.  164,  41  L.  Ed. 
116,  16  Sup.  Ct.  973,  where  plaintiff  sought  to  have  his  own  bill  dis- 
missed; Dederick  v.  Fox,  56  Fed.  717,  718,  where  objection  to  bill  in 
equity  for  infringement  was  first  made  at  final  hearing;  Levi  v.  Evans, 

57  Fed.  681,  6  C.  C.  A.  500,  where  appellant  voluntarily  appeared  and 
expressly  waived  question  of  equitable  jurisdiction;  Foltz  v.  St.  Louis 
etc.  Ry.  Co.,  60  Fed.  322,  8  C.  C.  A.  635,  in  injunction  suit;  Union  Pac. 
Ry.  Co.  V.  Harris,  63  Fed.  803, 12  C.  C.  A.  598,  where,  in  action  of  dam- 
ages, replication  sought  to  avoid  release  of  liability  for  fraud;  Western 
Electric  Co.  v.  Reedy,  66  Fed.  164,  where  decree  in  infringement  suit, 
asking  injunction  and  accounting,  was  entered  after  patent  expired; 
Waite  V.  O'Neal,  72  Fed.  352,  applying  rule  in  original  court,  after  final 
hearing;  Temple  v.  Glasgow,  80  Fed.  445,  25  C.  C.  A.  540,  as  to  receiver- 
ship of  corporate  property,  not  covered  by  lien;  Guarantee  Co.  v. 
Mechanics '  etc.  Trust  Co.,  80  Fed.  772,  26  C.  C.  A.  146,  where  account, 
though  complicated,  was  not  strictly  mutual;  Schoolfield  v.  Rhodes,  82 
Fed.  157,  27  C.  C.  A.  95,  where  equitable  defense  to  action  at  law  was 
first  attacked  on  appeal ;  Insley  v.  United  States,  150  U.  S.  515,  37  L.  Ed. 
1165, 14  Sup.  Ct.  159,  question  as  to  appropriate  proceeding  for  recovery 
of  forfeiture  of  bail  bond  is  not  jurisdictional ;  Book  v.  Justice  Min.  Co., 

58  Fed.  829,  832,  filing  of  bill  in  equity,  reference  to  examiner,  and  sub- 
mission to  court,  of  testimony,  waive  jury;  Washburn  etc.  Mfg.  Co.  v. 
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Cincinnati  Wire  etc.  Co.,  42  Fed.  679,  Ryder  v.  Baleman,  93  Fed.  22, 
and  Waddingham  v.  Robledo,  6  N.  M.  375,  28  Pac.  672,  arguendo. 

Disting^shed  in  .Max^Nrell  v.  Frazier,  52  Or.  190,  18  L.  R.  A.  (N.  S.) 
102,  96  Pac.  551,  holding  want  of  jurisdiction  over  bill  of  interpleader 
need  not  be  pleaded  before  answer;  Allen  v.  Pnllman's  Palace  Car  Co., 
139  U.  S.  662,  35  L.  Ed.  305,  11  Sup.  Ct.  683,  and  Hoey  v.  Coleman,  46 
Fed.  223,  both  dismissing  bill  to  enjoin  collection  of  tax ;  Mills  v.  Knapp, 
39  Fed.  595,  where  eomplaint  shows  adequacy  of  action  at  law,  and 
objection  is  raised  at  hearing;  McConnell  v.  Provident  etc.  Assur.  Soc, 
69  Fed.  115,  16  C.  C.  A.  172,  and  Small  v.  Lutz,  34  Or.  138,  55  Pac. 
531,  where  subject  is  entirely  without  pale  of  equity;  In  re  Tyler, 

149  U.  S.  181,  37  L.  Ed.  695, 13  Sup.  Ct.  789,  arguendo. 

Clearing-houses.    Note,  Ann.  Gas.  1914G,  626. 

Miscellaneous.  Cited  in  Tyler  v.  Moses,  13  App.  D.  C.  443,  dis- 
cussing right  of  partner  to  recover  money  paid  on  option  under  part- 
nership agreement  to  purchase  stock. 

150  U.  8.  396-412,  32  L.  Ed.  979,  9  Sup.  Ot.  553,  aiBB8  ▼.  OONSOUDATED 
GAS  00.  OF  BALTIMORE. 

Agent  privy  to  unlawful  designs  of  parties,  and  aiding  therein,  cannot 
recover  compensation. 

Approved  in  Texas  etc.  Ry.  v.  Southern  Pac.  Ry.,  41  La.  Ann.  984, 
17  Am.  St.  Rep.  457,  6  South.  893,  refusing  to  enforce  illegal  railroad 
contract  to  divide  profits;  Davis  v.  Gemmell,  73  Md.  543,  21  Atl.  716, 
where  claimant  advanced  money  to  stockholder  to  enable  him  to  obtain 
personal  judgment  against  corporation  creditor. 

Distinguished  in  Padilla  v.  Padilla,  11  N.  M.  546,  70  Pac.  564,  where 
defendant  had,  through  fraud,  recovered  on  an  Indian  depredation  claim 
-  in  his  own  name,  having  agreed  with  plaintiff,  who  owned  half  of  prop- 
erty destroyed,  to  pay  her  half,  error  to  dismiss  later  suit  by  her  to 
recover,  it  not  appearing  that  she  was  involved  in  the  fraud;  Garseed 
V.  Stemberger,  135  N.  C.  502,  47  S.  E.  603,  plaintiff  who  had  bought 
cotton  "futures"  for  defendant  could  not  recover  loss  sustained. 

Agent  negotiating  combination  to  keep  up  gas  rates,  contrary  to  stat- 
ute, cannot  recover. 

Approved  in  Smythe  v.  Heniy,  41  Fed.  709,  Indian's  deed  void  against 
express  statute  is  not  color  of  title. 

Bight  to  amend  charter  being  reserved,  gas  company  may  be  forbidden 
to  comhine  with  another. 

Approved  in  Louisville  Water  Co.  v.  Clark,  143  U.  S.  14,  86  L.  Ed. 
59,  12  Sup.  Ct.  350,  upholding  repeal  of  water  company's  immunity 
from  taxation;  United  States  v.  Union  Pac.  Ry.  Co.,  160  U.  S.  37,  40 
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L.  Ed.  382,  16  Sup.  Ct.  204,  upholding  congressional  power  to  require 
defendant  to  operate  its  own  telegraph  department;  Covington  v.  Ken- 
tucky, 173  U.  S.  239,  43  L.  Ed.  682,  19  Sup.  Ct.  386,  and  Citizens' 
Sav.  Bank  v.  Owensboro,  173  U.  S.  647,  43  L.  Ed.  344,  19  Sup.  Ct.  534, 
both  holding  intent  not  to  repeal  taxation  statute  must  be  unmistak- 
ably expressed  to  make  it  irrepealable ;  dissenting  opinion  in  Common- 
wealth V.  Farmers'  Bank,  97  Ky.  626,  31  S.  W.  1021,  majority  holding 
acceptance  of  Hewitt  revenue  lew,  by  banks,  constituted  irrevocable  tax 
contract. 

Supplying  of  gas  is  public  duty,  and  ci^mpany  cannot  disable  Itself  by 
contract,  from  perf orming  It. 

Approved  in  State  v.  Birmingham  Waterworks  Co.,  186  Ala.  404, 
Ann.  Gaa.  1916B,  166,  64  South.  28,  forfeiting  franchise  of  telephone 
company  for  its  failure  to  furnish  wholesome  water;  Perkins  v.  Coffin, 
84  Conn.  288,  Ann.  Oas.  19120,  1188,  79  Atl.  1075,  holding  exercising 
of  powers  under  amendment  to  charter  is  sufficient  acceptance;  Jones 
V.  North  Georgia  Electric  Co.,  126  Ga.  628,  54  S.  E.  89,  statute  which 
confers  on  owners  of  water-power  right  under  certain  conditions  to 
exercise  eminent  domain  constitutional;  People  v.  Union  Gas  etc.  Co., 
254  111.  406,  Ann.  Oaa.  1916B,  201,  98  N.  E.  772,  holding  delay  of  ten 
years  would  bar  city  of  right  to  question  purchase  made  of  gas  com- 
pany properties;  Attorney  General  v.  Haverhill  Gaslight  Co.,  215  Mass. 
396,  101  N.  E.  1062,  refusing  to  allow  transfer  of  properties  of  gas 
company;  Keene  v.  Wichita  Gas  Co.,  69  Kan.  289,  67  L.  R.  A.  61,  76 
Pac.  835,  no  action  maintainable  for  rent  under  lease  of  electric  light 
plant,  whereby  lessor  agreed  not  to  engage  in  the  business;  Clinton- 
Dunn  Telephone  Co.  v.  Carolina  Telephone  etc.  Co.,  169  N.  C.  16,  74 
S.  E.  639,  allowing  mandamus  to  compel  telephone  company  to  furnish 
service  to  subscriber;  Carnegie  Natural  Gas  Co.  v.  Swiger,  72  W.  Va, 
571,  46  L.  R.  A.  (N.  S.)  1073,  79  S.  E.  9,  upholding  right  of  pipe  com- 
pany to  condemn  land  for  right  of  way;  Charleston  Gas  Co.  v.  Kanawha 
Gas  Co.,  58  W.  Va.  26,  112  Am.  St.  Rep.  939,  50  S.  E.  878,  contract 
between  two  gas  companies  apportioning  territory  between  them  and 
fixing  rates  void;  City  of  Madison  v.  Madison  Gas  etc.  Co.,  129  Wis. 
263,  116  Am.  St.  Rep.  944,  9  Ann.  Gas.  819,  8  L.  R.  A.  (N.  S.)  529,  108 
N.  W.  67,  holding  courts  have  no  jurisdiction  to  establish  rates  of  gas 
company;  Charleston  Nat.  Gas  Co.  v.  Lowe,  52  W.  Va.  671,  44  S.  E. 
413,  holding  gas  company  occupying  city  streets  for  its  lines  must 
furnish  gas  to  eveiy  inhabitant  of  city  who  applies  therefor  and  com- 
plies with  regulations  prescribed  by  city  ordinances  or  fixed  by  contract 
between  council  and  company;  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  54,  35  L.  Ed.  66,  11  Sup.  Ct.  486,  annulling  agree- 
ment of  car  company  not  to  manufacture  for  ninety-nine  years;  United 
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State  V.  Trans-Missouri  Freight  Assn.,  166  U.  S.  333,  334,  41  L.  Ed. 
1026,  17  Snp.  Ct.  556  (see  dissenting  opinion  in  166  U.  S.  373,  374,  41 
L.  Ed.  1089,  17  Sup.  Ct.  571),  reversing  58  Fed.  73,  24  L.  B.  A.  85,  7 
C.  C.  A.  15  (see  dissenting  opinion  in  58  Fed.  84,  87,  88,  24  L.  R.  A. 
91,  92,  93,  7  C.  C.  A.  15),  annulling  railroad  contract  submitting  freight 
rates  to  association;  Oliver  v.  Gilmore,  52  Fed.  565,  566,  refusing  re- 
covery on  contract  restricting  manufacture  of  hinges;  Chicago  etc. 
Ry.  V.  Wabash  etc.  Ry.  Co.,  61  Fed.  997,  999,  96  .C.  C.  A.  659,  and 
Texas  etc.  Ry.  Co.  v.  Southern  Pac.  Ry.  Co.,  41  La.  Ann.  981,  17  Am. 
St.  Bep.  454,  6  South.  892,  both  annulling  agreement  of  competing  roads 
to  divide  profits ;  Texas  etc.  Ry.  Co.  v.  Juneman,  71  Fed.  943,  18  C.  C.  A. 
394,  holding  railroad  liable  for  negligence  of  agent;  Fox  etc.  Steel 

_  _  ^^^  ■ 

Co.  V.  Schoen,  77  Fed.  31,  annulling  contract  against  manufacture  of 
car-truck  frame;  United  States  v.  Addyston  etc.  Steel  Co.,  85  Fed. 
291,  46  L.  E.  A.  122,  29  C.  C.  A.  141,  annulling  pooling  contract  of 
iron  pipe  companies;  Metropolitan  Trust  Co.  v.  Columbus  etc.  Ry.  Co., 
95  Fed.  22,  annulling  railroad's  agreement,  limiting  its  right  to  ship 
coal ;  Visalia  etc.  Light  Co.  v.  Sims,  104  Cal.  331,  43  Am.  St.  Rep.  109, 
37  Pac.  1044,  holding  lease  of  lighting  plant  void;  People  v.  Chicago 
etc.  Trust  Co.,  130  111.  293,  301,  17  Am.  St.  Rep.  832,  839,  8  L.  R.  A. 
505,  508,  22  N.  £.  803,  806,  denying  power  of  one  gas  company  to  hold 
stock  in  another;  Cleveland  etc.  Ry.  Co.  v.  Closser,  126  Ind.  362,  22 
Am.  St.  Rep.  605,  9  L.  R.  A.  761,  26  N.  E.  164,  holding  railroad  con- 
tract, pooling,  freight  rates  void;  Portland  etc.  Oil  Co.  v.  State,  135 
Ind.  56,  21  L.  R.  A.  640,  34  N.  E.  818,  gas  company  may,  by  mandamus, 
be  compelled  to  furnish  gas;  Coy  v.  Indianapolis  Gas  Co.,  146  Ind.  661, 
86  L.  R.  A.  536,  46  N.  E.  19,  failure  of  gas  company  to  supply  applicant 
is  actionable  tort;  State  v.  Portland  etc.  Oil  Co.,  153  Ind.  488,  74  Am. 
St.  Rep.  819,  53  N.  E.  1091,  where  two  city-  gas  companies  combined 
to  fix  prices;  Edison  Co.  v.  Farmington  etc.  Power  Co.,  82  Me.  471, 
19  Atl.  860,  holding  electric  company  a  quasi-public  corporation,  exempt 
under  statute  from  insolvent  laws;  Cincinnati  etc.  Ry.  Co.  v.  Bowling 
Green,  57  Ohio  St.  345,  41  L.  R.  A.  427,  49  N.  E.  123,  electric-light 
company  is  bound  to  furnish  light  impartially,  and  at  reasonable  price ; 
Richards  v.  American  Desk  &  Seating  Co.,  87  Wis.  513,  58  N.  W.  789, 
restraint  of  trade,  unless  reasonable,  is  void;  dissenting  opinion  in 
Bath  etc.  Light  Co.  v.  Chaffy,  151  N.  Y.  42,  44,  86  L.  R.  A.  670,  671, 
45  N.  E.  395,  396,  majority  awarding  lessor  rent  due  on  lease  of  lighting 
plant. 

Distinguished  in  Weld  v.  Gas  etc.  Commrs.,  197  Mass.  558,  84  N.  E. 
102,  holding  individual  could  not  complain  of  agreement  whereby  elec- 
tric light  company  transferred  to  gas  company  its  right  to  serve  him; 
Wittenberg  v.  Mollyneaux,  60  Neb.  587,  83  N.  W.  843,  holding  covenant 
in  deed  for  exchange  of  hotel  properties  by  which  grantee  in  one  deed 
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agrees  that  for  period  named  he  will  not  use  property  acquired  by  him 
for  hotel  purposes  is  not  void  as  against  public  policy;  Cowan  v.  Fair- 
brother,  118  N.  C.  414,  54  Am.  St.  Rep.  737,  32  L.  R.  A.  835,  24  S.  E. 
214,  where  vendor  of  newspaper  agreed  not  to  engage  in  same  business; 
Queen  Ins.  Co.  v.  State,  86  Tex.  266,  22  L.  R.  A.  492,  24  S.  W.  402, 
insurance  business  is  not  trade,  under  local  statute;  Commercial  etc. 
Power  Co.  v.  Tacoma,  17  Wash.  671,  50  Pao.  594,  upholding  assignment 
of  city  franchises  under  statute. 

Contract  in  restraint  of  trade,  if  reasonable,  and  not  involving  public 
welfare,  1b  valid. 

Approved  in  United  States  v.  Delaware  etc.  R.  R.  Co.,  238  U.  S. 
582,  59  L.  Ed.  1445,  35  Sup.  Ct.  873,  refusing  to  allow  railroad  com< 
pany  to  operate  coal  mine;  Dr.  Miles  Medical  Co.  v.  John  D.  Park  & 
Sons  Co.,  220  U.  S.  406,  55  L.  Ed.  518,  31  Sup.  Ct.  376,  refusing  to 
uphold  contract  between  manufacturer  and  retail  dealer  whereby  former 
fixes  retail  price  of  article;  Shawnee  Compress  Co.  v.  Anderson,  209 
U.  S.  435,  52  L.  Ed.  875,  28  Sup.  Ct.  572,  refusing  to  sustain  lease 
made  by  compress  company  where  covenant  with  tenant  provided  for  dis- 
couragement of  competition  in  neighborhood;  Hall  Mfg.  Co.  v.  Western 
Steel  &  Iron  Works,  227  Fed.  592,  upholding  covenant  in  sale  of  good- 
will, prohibiting  seller  from  engaging  in  same  business  anywhere;  In  re 
Johnson,  224  Fed.  187,  refusing  to  allow  recovery  of  loan  made  for 
purchase  of  liquor >  license;  United  States  v.  Patterson,  201  Fed.  713, 
upholding  Sherman  Anti-trust  Act;  United  States  v.  Winslow,  195 
Fed.  592,  593,  holding  leasing  of  machinery  for  use  in  manufacture  of 
shoes  did  not  constitute  monopoly;  Sheppey  v.  Stevens,  185  Fed.  154, 
upholding  payment  of  money  by  legatee  to  heir  for  forbearance  of  his 
right  to  contest  will ;  Walker  v.  Lawrence,  177  Fed.  368,  101  C.  C.  A. 
417,  upholding  agreement  of  seller  not  to  engage  in  liquor  business 
for  period  of  six  years;  Prame  v.  Ferrell,  166  Fed.  705,  92  C.  C.  A. 
374,  upholding  covenant  in  agreement  whereby  partner  selling  his  in- 
terest in  partnership  agreed  not  to  engage  in  business  in  United  States; 
National  Enameling  &  Stamping  Co.  v.  Haberman,  120  Fed.  418,  hold- 
ing restrictive  covenant  made  by  one  capable  of  contracting  which 
is  unlimited  as  to  time,  in  area  covers  entire  United  States,  is  ancillary 
to  main  lawful  contract,  and  valid ;  Harrison  ^.  Glucose  Sugar  Refining 
Co.,  116  Fed.  308,  58  L.  R.  A.  915,  53  C.  C.  A.  484,  upholding  covenant 
by  employee  in  contract  by  which  he  is  employed  for  five  years  that 
he  will  not  during  such  term  engage  in  or  become  interested  in  specified 
business  in  competition  with  his  employer  at  any  place  within  radius 
of  fifteen  hundred  miles  from  employer's  place  of  business;  Grogan  v. 
Chaffee,  156  Cal.  615,  27  L.  R.  A.  (N.  S.)  395,  105  Pac.  747,  holding 
manufacturer  of  olive  oil  may  stipulate  as  to  retail  price  of  same;  Bar- 


729    GIBBS  V.  CONSOL.  G.  CO.  OF  BALTIMORE.    130  U.  S.  396-412 

rows  V.  McMnrtry  Mfg.  Co.,  64  Colo.  441,  131  Pac.  433,  upholding 
agreement  of  seller  not  to  engage  in  business  of  selling  glass  for  period 
of  ten  years;  Love  v.  Stidham,  18  App.  D.  C.  317,  63  L.  R.  A.  397, 
holding  where  partners,  selling  business,'  agree  not  to  engage  in  same 
in  same  territory,  it  does  not  require  joint  act  to  constitute  breach; 
Darknell  v.  Coeur  D'Alene  etc.  Transp.  Co.,  18  Idaho,  68,  108  Pac. 
538,  upholding  agreement  to  appoint  individual  assistant  manager 
in  consideration  of  purchase  of  stock;  Lanzit  v.  Sefton  Mfg.  Co.,  184 
III.  330,  76  Am.  St.  Bep.  173,  56  N.  E.  394,  holding  contract  made  by 
person  engaged  in  particular  business,  based  on  valuable  considera- 
tion, whereby  he  agrees  not  to  engage  in  such  business  within  State 
where  contract  is  made  and  where  he  is  so  engaged  at  time  of  enter- 
ing into  contract,  is  void;  Knight- Jillson  Co.  v.  Miller,  172  Ind.  38, 
18  Ann.  Oas.  1146,  87  N.  E.  828,  holding  anti-trust  law  of  Indiana 
did  not  deprive  offenders  of  their  property  without  due  process  of 
law;  Mount  v.  Board  of  Commrs.  of  Montgomery  County,  168  Ind.  668, 
14  L.  B.  A.  (N.  S.)  483,  80  N.  E.  631,  holding  agreement  between  county 
attorney  and  briber  whereby  latter  was  to  furnish  testimony  against 
those  bribed  was  void;  Over  v.  Byram  Foundry  Co.,  37  Ind.  App.  457, 
117  Am.  St.  Bep.  327,  77  N.  E.  304,  upholding  contract  to  furnish 
entire  output  of  factory;  Union  Trust  etc.  Co.  v.  Kinloch  etc.  Tel.  Co., 
258  III.  208,  Ann.  Oas.  1914B,  268,  45  L.  B.  A.  (N.  S.)  466,  101  N.  E. 
537,  refusing  to  uphold  agreement  of  local  telephone  company  to  deliver 
messages  of  long-distance  company,  to  exclusion  of  competing  line; 
United  Shoe  Machinery  Co.  v.  Kimball,  193  Mass.  358,  79  N.  E.  791, 
upholding  agreement  in  sale  of  goodwill  not  to  engage  in  similar  busi- 
ness for  fifteen  years;  New  York  Bank  Note  Co.  v.  Kidder  Press  Mfg. 
Co.,  192  Mass.  403,  78  N.  E.  465,  upholding  agreement  of  seller  of 
special  printing-press  not  to  sell  same  to  any  other;  Cashin  v.  Pliter, 
168  Mich.  389,  Ann.  Cas.  19130,  697,  134  N.  W.  483,  holding  one  doing 
business  under  fictitious  name  cannot  recover  for  labor  and  materials 
furnished;  Holland  v.  Sheehan,  108  Minn.  364,  17  Ann.  Oas.  687,  23 
L.  B.  A.  (N.  8.)  510,  122  N.  W.  2,  holding  agreement  by  layman  to 
bring  clients  to  lawyer,  on  split  of  fees,  is  void;  State  v.  Duluth  Board 
of  Trade,  107  Minn.  525,  23  L.  B.  A.  (N.  S.)  1260,  121  N.  W.  402, 
upholding  rule  of  Duluth  board  of  trade  providing  uniform  sellin&: 
price  of  grain;  Cumberland  Tel.  &  Tel.  Co.  v.  State,  100  Miss.  114, 
39  L.  B.  A.  (N.  S.)  277,  54  South.  674,  holding  agreement  whereby 
long-distance  telephone  company  agrees  to  connect  with  local  company, 
on  agreement  of  latter  not  to  extend  its  lines  in  competition;  Angelica 
Jacket  Co.  v.  Angelica,  121  Mo.  App.  237,  98  S.  W.  809,  upholding 
agreement  of  seller  not  to  engage  in  sale  of  article  in  any  of  States 
in  which  they  had  previously  been  sold;  Gallup  Electric  Light  Co.  v. 
Pacific  Improvement  Co.,  16  N.  M.  91,  113  Pac.  849,  holding  contract 
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not  to  engage  in  business  in  same  territory  does  not  prevent  party 
from  loaning  m^oney  for  same  purpose;  Turner  v.  Abbott,  116  Tenn. 
726,  8  Ann.  Caa.  150,  6  L.  E.  A.  (N.  S.)  892,  94  S.  W.  66,  and  Styles 
V.  Lyon,  87  Conn.  27,  86  Atl.  565,  both  enforcing  agreement  between 
physician  and  assistant,  whereby  latter  agreed  not  to  engage  in  busi- 
ness for  period  of  one  year  after  leaving  employ;  Carnegie  Trust  Co. 
V.  Security  Life  Ins.  Co.,  Ill  Va.  25^  31  L.  R.  A.  (N.  S.)  1186,  68 
S.  E.  420,  upholding  transfer  of  stock  to  trustees  for  purpose  of 
voting;  Stirtan  v.  Blethen,  79  Wash.  17,  51  L.  R.  A.  (N.  S.)  623,  139 
Pac.  621,  refusing  to  uphold  agreement,  the  purpose  of  which  was 
recall  of  public  officers;  Fisher  Flouring  Mills  Co.  v.  Swanson,  76 
Wash.  667,  51  L.  R.  A.  (N.  S.)  522,  137  Pac.  151,  upholding  stipulation 
of  manufacturer  of  flour  fixing  retail  price;  Charleston  Natural  Ghis 
Co.  V.  Kanawha  Natural  Qbs  etc.  Co.,  68  W.  Va.  26,  112  Am,  St.  Rep. 
936,  6  Ann.  Gas.  154,  50  S.  E.  878,  refusing  to  uphold  agreement 
whereby  two  gas  companies  furnishing  same  territory  combine  to  fix 
prices;  Eureka  Laundry  Co.  v.  Long,  146  Wis.  210,  35  L.  R.  A.  (N.  S.) 
119,  131  N.  W.  413,  upholding  provision  in  laundry-wagon  driver's  con-- 
tract  forbidding  him  to  divert  customers  after  leaving  employ;  dissent- 
ing opinion  in  Mallinckrodt  Chem.  Works  v.  Nemnich,  83  Mo.  App. 
27,  majority  upholding  contract  of  sale  of  secret  process  for  manu- 
facture or  composition  of  drugs,  or  other  matter  or  of  machinery  used 
in  trade,  which  restricts  vendor  from  using  same  or  imparting  knowl- 
edge to  others  or  selling  same  article;  Fowle  v.  Park,  131  U.  S.  96,  33 
L.  Ed.  74,  9  Sup.  Ct.  662,  upholding  contract  to  divide  territory  and 
maintain  price  of  patent  medicine;  United  States  v.  Trans-Missouri 
Freight  Assn.,  58  Fed.  67,  70,  71,  72,  24  L.  R.  A.  82,  83,  84,  7  C.  C.  A, 
15  (affirming  53  Fed.  449),  upholding  railroad  freight  association  con- 
tract which  establishes  reasonable  rates;  C.  F.  Simmons  Medicine  Co. 
V.  Simmons,  81  Fed.  165,  upholding  agreement  of  employee  of  medicine 
manufacturer  not  to  make  same  medicine;  American  Strawboard  Co.  v. 
Haldeman  Paper  Co.,  83  Fed.  624,  27  C.  C.  A.  634,  upholding  covenant 
of  paper  mill  lessee  not  to  make  certain  class  of  paper  there;  Hitchcock 
v.  Anthony,  83  Fed.  781,  28  C.  C.  A.  80,  upholding  contract  of  dock 
vendor  not  to  engage  in  coal  business,  as  to  immediate  locality ;  Trenton 
Potteries  Co.  v.  Olyphant,  58  N.  J.  Eq.  507,  43  Atl.  726,  enforcing 
vendor's  contract  not  to  engage  in  pottery  business  as  to  territory  rea- 
sonably covered  thereby;  Cowan  v.  Fairbrother,  118  N.  C.  412,  54  Am. 
St.  Rep.  736,  32  L.  R.  A.  835,  24  S.  E.  213,  upholding  contract  by  vendor 
of  newspaper  not  to  engage  in  same  business  in  State;  Caesar  v.  Capell, 
83  Fed.  421,  and  dissenting  opinion  in  United  States  v.  Trans-Missouri 
Freight  Assn.,  166  U.  S.  350,  41  L.  Ed.  1030,  17  Sup.  Ct.  562,  ai^endo. 
Distinguished  in  Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons 
Co.,  212  U.  S.  266,  53  L.  Ed.  507,  29  Sup.  Ct.  280,  refusing  to  allow 
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suit  to  recover  balance  due  under  monopolistic  agreement;  Brightman 
V.  Bates,  175  Mass.  109,  55  N.  E.  810,  upholding  agreement  to  form 
S3mdicate  to  gain  control  of  company,  members  subscribing  for  certain 
amount  of  stock  at  stated  price  and  agreeing  after  purchase  to  enter 
into  pooling  contract  whereby  all  syndicate  stock  shall  be  voted  by 
committee  at  each  annual  meeting  for  three  years;  Oliver  v.  Gilmore, 
52  Fed.  569,  arguendo. 

What  combinations  constitute  unlawful  trusts.  Note,  74  Am.  St. 
Rep.  268. 

Validity  of  contracts  between  public  service  corporations  to  fix 
prices  or  rates  or  to  divide  trade  or  territory.  l^Tote,  Ann.  Oas. 
157. 

Validity  of  agreement  not  to  compete,  ancillary  to  sale  or  lease,  as 
affected  by  purpose  to  procure  monopoly.  Note,  15  L.  R.  A. 
(N.  S).  847.  i 

Validity  of  agreement  in  restraint  of  trade,  ancillary  to  sale  of 
business  or  profession,  as  affected  by  territorial  scope.  Note,  24 
L.  R.  A.  (N.  S.)  917. 

Distinction  between  malum  In  se  and  malum  prohibitum  no  longer  i^ 
idles  to  contracts  prohibited. 

Approved  in  Cumberland  Tel.  etc.  Co.  v.  Evansville,  127  Fed.  197, 
holding,  under  Indiana  statute,  authorizing  formation  of  telephone 
corporations,  sale  by  one  corporation  of  all  its  property  and  franchises 
is  void  and  not  validated  by  its  regulation  by  city  which  granted  such 
company  right  to  use  streets;  Lanzit  v.  Sefton  Mfg.  Co.,  184  111.  330, 
75  Am.  St.  Rep.  174,  56  N.  E.  394,  holding  contract  made  by  person 
engaged  in  particular  business,  based  on  valuable  consideration,  whereby 
he  agrees  not  to  engage  in  such  business  within  State  where  contract  is 
made  and  where  he  is  so  engaged  at  time  of  entering  into  contract  is 
void;  Kohn  v.  Melcher,  43  Fed.  644,  10  L.  R.  A.  441,  vendor  cannot  re- 
cover for  liquor  sold  to  pharmacist  to  be  illegally  retailed;  Nave  v.  Wil- 
son, 12  Ind.  App.  43,  38  N.  E.  878,  holding  bucket-shop  contracts  illegal 
and  void;  Harvey  v.  Merrill,  150  Mass.  11,  15  Am.  St.  Rep.  167,  5 
li.  R.  A.  206,  22  N.  E.  52,  holding  wagering  contracts  illegal  and  void ; 
dissenting  opinion  in  Hanover  Nat.  Bank  v.  First  Nat.  Bank,  109  Fed. 
435,  48  C.  C.  A.  482,  majority  holding  where  loan  by  national  bank  was 
made  to  another  national  bank's  president  and  proceeds  paid  to  bank; 
so  as  to  evade  Federal  statutes,  bank  liable  for  loan. 

Distinguished  in  Caesar  v.  Capell,  83  Fed.  417,  upholding  real  mort- 
gage to  foreign  corporation,  which  has  not  complied  with  State  law. 
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130  U.  8.  412-116,  32  I..  EcL  995,  9  Sup.  Ct.  659,  BOBEBTSOK  ▼.  SALMON. 

Oommerclai  designation  Is  flzst  to  be  considered  in  construing  tariff 
laws. 

Approved  in  Chew  Hing  Lung  v.  Wise,  176  U.  S.  161,  44  L.  Ed.  414, 
20  Sup.  Ct.  323,  holding  tapioca  flour  entitled  to  free  entry  under  Tariff 
Act  of  1890,  par.  730,  as  tapioca;  Von  Bremen,  MacMonnies  &  Co.  v. 
United  States,  168  Fed.  890,  891,  94  C.  C.  A.  301,  holding  truffles  in 
tins  are  dutiable  as  mushrooms  in  tins;  Nordlinger  v.  United  States, 
127  Fed.  685,  62  C.  C.  A.  409,  holding  canary  seed  is  dutiable,  under 
Tariff  Act  1897,  c.  11,  §1,  covering  seeds  of  all  kinds  not  specially 
enumerated;  0.  G.  Hempstead  &  Son  v.  Thomas,  122  Fed.  540, 59  C.  C.  A. 
342,  holding  Tungsten  ores  are  free  from  duty  under  Tariff  Act  1897, 
§  614 ;  Nordlinger  v.  United  States,  115  Fed.  830,  833,  holding  Leghorn 
citron  is  classified  dried  fruit  under  Tariff  Act  1883,  par.  704,  and 
entitled  to  free  entry;  Wieland  v.  Collector  of  Port  of  San  Francisco, 
104  Fed.  544,  44  C.  C.  A.  23,  holding  small  fish  packed  in  oil  in  quarter 
tins  are  dutiable  as  sardines  in  oil,  though  they  are  not  in  fact  sardines 
but  sprats;  American  etc.  Twine  Co.  v.  Worthington,  141  U.  S.  472, 
35  L.  Ed.  823,  12  Sup.  Ct.  56,  following  rule;  Toplitz  v.  Hedden,  146 
U.  S.  257,  36  L.  Ed.  963,  13  Sup.  Ct.  72,  men's  hats  are  not  "bonnets" 
within  commercial  designation;  Nix  v.  Hedden,  149  U.  S.  307,  37  L.  Ed. 
747,  13  Sup.  Ct.  882,  tomatoes  are  "vegetables"  not  "fruit";  Cadwalader 
V.  Zeh,  151  U.  S.  176,  38  L.  Ed.  118,  14  Sup.  Ct.  290,  trade  meaning 
prevails  over  ordinary  meaning,  if  different  therefrom;  Sonn  v.  Magone, 
159  U.  S.  422,  40  L.  Ed.  204,  16  Sup.  Ct.  69,  and  Salmon  v.  Robertson, 
41  Fed.  519,  both  holding  beans  are  "vegetables,"  not  "seeds";  United 
States  V.  Buffalo  etc.  Fuel  Co.,  78  Fed.  Ill,  24  C.  C.  A.  4,  commercial 
or  ordinary  meaning  prevails  over  scientific  or  technical. 

Approved  also  in  following  cases,  classifying  articles'  designated: 
Lutz  V.  Magone,  153  U.  S.  108,  38  L.  Ed.  653,  14  Sup.  Ct.  779,  "sac- 
charine"; Fink  V.  United  States,  170  U.  S.  587,  42  L.  Ed.  1154,  18  Sup. 
Ct.  771,  "muriate  of  cocaine";  Erhardt  v.  UUman,  51  Fed.  415,  2 
C.  C.  A.  319,  brass  buttons;  In  re  H.  B.  Claflin  Co.,  52  Fed.  123,  2 
C.  C.  A.  647,  hemstitched  cotton  handkerchiefs;  United  States  v.  Jonas, 
83  Fed.  169,  27  C.  C.  A.  500,  embroidered  and  hemstitched  handker- 
chiefs; In  re  Irwin,  62  Fed.  152,  refined  bauxite;  "Zante  Currants,"  73 
Fed.  188,  Zante  currants;  Field  v.  United  States,  73  Fed.  808,  20 
C.  C.  A.  19,  white  frilled  muslins;  Grace  v.  Collector  of  Customs,  79 
Fed.  319,  24  C.  C.  A.  606,  hock  bottles. 

Miscellaneous.  Cited  in  United  States  v.  Field,  71  Fed.  614,  18 
C.  C.  A.  225,  holding  general  words  do  not  embrace  specifically  desig- 
nated article;  e.  g.,  Tournay  velvet  carpets. 
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130  U.  S.  416-426,  32  L.  Ed.  091,  0  Snp.  Ctt.  570,  FBIEDLANDEB  V.  TEZA.S 
BTO.  BT.  OO. 

Oarrler  is  not  liable  on  bill  lamed  ^thout  deliTory  of  goods  tbongb  in 
bona  fide  bands. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Harold,  241  U.  S.  377,  60  L.  Ed. 
1054,  36  Snp.  Ct.  665,  holding  carload  of  grain  shipped  from  Nebraska 
to  Topeka,  Kansas,  and  from  there  consigned  to  Elk's  Falls,  Kansas, 
will  be  deemed  to  be  one  continnons  interstate  shipment;  Alexander 
Eccles  &  Co.  V.  Lonisville  &  N.  R.  Co.,  198  Fed.  899,  904,  holding  agent 
of  railroad  company  cannot  ratify  act  of  another  issuing  bills  of  lading 
without  receiving  goods;  United  States  v.  Eighty-Seven  Barrels  etc.  of 
Wine,  180  Fed.  221,  holding  where  shipper  consigned  carload  of  liquor 
to  itself,  there  was  no  violation  of  act  prohibiting  shipment  of  liquor 
without  consignee's  name  on  package;  In  re  T.  H.  Bunch  Co.,  180  Fed. 
531,  holding  carrier  being  fined  for  delivery  of  goods  without  bill  of 
lading  was  not  precluded  from  value  of  goods  illegally  delivered ;  Plant- 
ers' Fertilizer  Mfg.  Co.  v.*  Elder,  101  Fed.  1003,  42  C.  C.  A.  130,  holding 
where  bill  of  lading  for  phost)hate  specified  quantity,  but  contained 
further  statement,  ''weight  unknown,"  burden  rests  on  ship  owners  to 
account  for  discrepancy  between  quantity  specified  and  that  delivered; 
Adams  Express  Co.  v.  Berry  &  Whitmore  Co.,  35  App.  D.  C.  217,  31 
Is.  R.  A.  (N.  S.)  309,  holding  shipper  may  maintain  action  of  trover 
against  carrier  for  conversion  of  goods ;  Thomas  v.  Atlantic  Coast  Line 
R.  Co.,  85  S.  C.  540,  21  Ann.  Oafl.  223,  34  L.  R.  A.  (N.  S.)  1177,  64  S.  E. 
221,  holding  bill  of  lading  is  conclusive  on  carrier  as  to  number  of  pack- 
ages received;  Roy  v.  Northern  Pac.  Ry.  Co.,  42  Wash.  576,  578,  85  Pac. 
54,  55,  railroad  company  not  liable  to  innocent  purchaser  of  bill  of 
lading  issued  without  receiving  goods;  National  Bank  v.  Chicago  etc. 
B.  Co.,  44  Minn.  233,  20  Am.  St.  Rep.  673,  9  L.  R.  A.  268,  46  N.  W.  345, 
reaffirming  rule;  Missouri  etc.  Ry.  Co.  v.  McFadden,  154  U.  S.  161,  38 
L.  Ed.  946,  14  Sup.  Ct.  991,  where  railroad  never  received  cotton  left 
with  compress  company,  to  be  compressed  before  shipment;  Lake  Shore 
etc.  Ry.  Co.  v.  National  Live-Stock  Bank,  178  HI.  519,  53  N.  E.  329,  car- 
rier is  not  estopped  to  deny  receipt  of  goods  from  plaintiff;  Louisville 
etc.  R.  R.  Co.  V.  Wilson,  119  Ind,  355,  so  far  as  bill  is  receipt,  as  opposed 
to  contract,  it  may  be  explained  by  parol;  Lazard  v.  Merchants'  etc. 
Transp.  Co.,  78  Md.  13,  26  Atl.  898,  ship  owner  is  not  liable  to  trans- 
feree of  bill  for  goods  not  delivered  to  ship;  Raleigh  etc.  R.  R.  Co.  v. 
Lowe,  101  Ga.  329,  330,  28  S.  E.  868,  theft  of  bill  after  delivery  of  goods 
to  carrier  does  not  defeat  owner's  right;  Clay  v.  Gage,  1  Tex.  Civ.  App. 
^63,  20  S.  W.  949,  owner  of  lost  cotton  receipts  is  not  estopped  to  main- 
tain title  if  not  negligent;  Pollard  v.  Reardon,  65  Fed.  849,  13  C.  C.  A. 
171,  arguendo. 
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Distinguished  in  The  Guiding  Star,  62  Fed.  416, 10  C.  C.  A.  454,  deny- 
ing maritime  lien  on  ship  which  was  to  have  taken  goods  burned  on 
wharf;  Walters  v.  Western  etc.  R.  Co.,  63  Fed.  393,  holding  carrier, 
which  delivers  goods  to  consignee's  purchaser,  liable  to  bank  for 
advances  secured  by  bill;  Louisville  Trust  Co.  v.  Louisville  etc.  R.  Co., 
76  Fed.  467,  22  C.  C.  A.  378,  guarantee  on  negotiable  railroad  bond^  pay- 
able to  bearer,  is  itself  negotiable. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105  Am. 
St.  Rep.  348,  356,  858. 

Liability  of  carrier  upon  bill  of  lading  issued  without  receipt  of 
goods.    Note,  7  Ann.  Cas.  731. 

Bill  of  lading  as  prima  facie  evidence  against  carrier  that  goods 
were  received.    Note,  4  £.  R.  0.  678. 

Of  two  Umocent  parties,  he  who  enabled  third  person  to  commit  fraud 
must  suffer. 

Approved  in  Scott  v.  Abbott,  160  Fed.  682;  87  C.  C.  A.  476,  holding 
Vhere  corporation  issued  increase  of  stock  and  received  payment  there- 
for, same  was  not  fictitious;  Western  Union  Tel.  Co.  v.  Schriver,  141 
Fed.  646,  4  L.  R.  A.  (N.  S.)  678,  72  C.  C.  A.  696,  telegraph  company  not 
liable  for  damages  caused  by  transmission  and  delivery  of  unauthorized 
message;  Walters  v.  Western  etc.  R.  Co.,  66  Fed.  370,  where  railroad 
negligently  failed  to  require  deliveiy  of  bills. 

Agent's  fraudulent  act  in  giving  bill  for  goods  not  delivered  is  not 
within  scope  of  authority. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  National  Park  Bank,  188  Ala. 
119,  66  South.  1006,  holding  carrier  is  not  liable  for  unauthorized  act  of 
agent  delivering  bill  of  lading  without  receiving  goods;  Alabama  etc. 
R.  Co.  V.  Commonwealth  Cotton  Mfg.  Co.,  146  Ala.  398,  42  South.  407, 
holding  carrier  issuing  bill  of  lading  for  greater  amount  of  cotton  than 
that  actually  received,  is  not  liable  to  consignee  for  difference ;  Franklin 
Trust  Co.  V.  Philadelphia  etc.  R.  Co.,  222  Pa.  107,  22  L.  R.  A.  (N.  S.) 
828,  70  Atl.  963,  holding  plaintiff  seeking  to  recover  money  lost  on  bill 
of  lading  which  did  not  represent  quantity  of  goods  has  burden  of  ex- 
plaining alterations  in  bill;  Dun  v.  City  Nat.  Bank,  68  Fed.  179,  28 
L.  R.  A.  692,  7  C.  C.  A.  162,  denying  liability  of  mercantile  agency  for 
fraudulent  statements  of  its  subagent;  American  Surety  Co.  v.  Pauly, 
72  Fed.  482,  18  C.  C.  A.  644,  bank  is  not  liable  to  surety  company  for 
president's  representation  of  cashier's  honesty. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Sealy,  78  Kan.  764,  766,  99 
Pac.  232,  refusing  to  allow  recovery  of  money  advanced  on  bill  of  lading 
issued  without  receipt  of  goods ;  Penas  v.  Chicago  etc.  Ry.  Co.,  112  Minn. 
217, 140  Am.  St.  Rep.  470,  30  L.  R.  A.  (N.  S.)  627, 127  N.  W.  931,  hold- 
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ing  carrier  liable  for  action  of  brakeman  in  hurling  youth  from  moving 
train;  Walters  v.  Western  etc.  R.  Co.,  56  Fed.  369,  where  railroad  was 
guilty  of  negligence;  St.  Louis  etc.  Ry.  Co.  v.  Ryan,  56  Ark.  248,  19 
S.  W.  839,  company  is  liable  for  ticket  agent's  excessive  charge. 

130  U.  8.  426-434,  32  I..  Ed.  970,  9  Bap.  .Ot.  598,  SHEPABB  ▼.  BALTIMOBE 
ETC.  S.  &.  00. 

OUo  statute,  provldiiig  compenntioii  for  damage  to  property  "at  or 
near^  raUroad,  construed. 

Approved  in  Eckington  etc.  Ry.  Co.  v.  McDevitt,  18  App.  D.  C.  507^ 
holding  damages  for  failure  of  railroad  to  run  over  land  is  difference  in 
value  of  land  resulting;  Dana  v.  [Rock  Creek  Ry.  Co.,  7  App.  D.  C.  496^ 
holding  where  railroad  lowers  grade  of  street,  it  is  responsible  in  dam- 
ages to  abutting  property  owner;  Little  Rock  v.  Katzenstein,  52  Ark. 
112,  12  S.  W.  200,  upholding  taxation  for  local  improvements  of  prop- 
erty near  by  which  is  physically  or  commercially  affected. 

Distinguished  in  Wheeling  etc.  R.  R.  Co.  v.  McLaughlin,  15  Ohio  C.  C» 
7,  8,  where  injury  consisted  merely  in  use  of  tracks. 

Meaftiing  of  word  ''near."    Note,  Ann.  Oaa.  191SD,  119. 

Ohio  statute  does  not  allow  recovery  for  temporary  injury  by  obstruct- 
ing street. 

Approved  in  Lund  v.  St.  Paul  etc.  Ry.  Co.,  31  Wash.  293,  71  Pao.  1034, 
holding  where  railroad  authorized  to  close  street  for  purpose  of  building 
new  bridge  across  stream  it  is  not  liable  for  long  delay  in  keeping  street 
closed  where  delay  caused  by  failure  to  deliver  steel  for  bridge;  Fitch 
V.  New  York  etc.  R.  R.  Co.,  59  Conn.  420,  10  L.  B.  A.  189,  20  Atl.  345^ 
adjacent  railroad  may  make  same  temporary  uses  of  street  as  other  own- 
ers ;  Birch  v.  Lake  Roland  El.  Ry.  Co.,  83  Md.  371,  34  Atl.  1014,  damage 
to  property  by  elevated  railroad  is  loss  of  rental  or  usable  value;  Chesa- 
peake etc.  Teleph.  Co.  v.  Mackenzie,  74  Md.  51,  28  Am.  8t.  Rep.  228,  21 
Atl.  694,  holding  similarly  where  damage  was  by  erection  of  telephone 
pole;  Morris  &  Co.  v.  Columbian  etc.  Dry  Dock  Co.,  76  Md.  357,  17 
L.  B.  A.  852,  25  Atl«  418,  arguendo. 

Abutter's  right  to  compensation  for  railroads  in  streets.    Note,  86 
L.  B.  A.  (N.  8.)  676,806. 

Miscellaneous.  Cited  in  American  Surety  Co.  v.  Sandberg,  225  Fed. 
155,  holding  denial  cannot  be  mad^  on  information  and  belief,  where 
information  is  presumptively  within  his  knowledge ;  Plattner  Imp.  Co.  v» 
International  Har.  Co.^  133  Fed.  380,  66  C.  C.  A.  438,  holding,  in  action 
of  replevin,  rejection  of  evidence  offered  by  defendant  to  prove  lien  on 
goods,  error  though  all  evidence  necessary  to  support  the  defense  not 
offered;  First  Nat.  Bank  v.  Ingle,  37  Okl.  282,  132  Pac,  897,  holding 
different  causes  of  action  in  complaint  must  be  separated. 
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130  U.  a  43&-439,  S2  L.  Ed.  989,  9  Sop.  Ot.  673,  ANDES  ▼.  SLAUSON. 

Review  of  Oircnit  Oonrt's  decUdona  la  regulated  ezcloBiveiy  by  acts  of 
Oongress. 

Approved  in  Swift  &  Co.  v.  Jones,  146  Fed.  493,  76  C.  C.  A.  253,  Fed- 
eral cpnrt  had  no  power  with  consent  of  parties  to  order  issnes  of  fact 
to  be  tried  before  special  master;.  Menge  v.  Warriner,  120  Fed.  817,  57 
C.  C.  A.  432,  holding  question  of  finality  of  judgment  for  purposes  of 
review  not  affected  by  State  procedure;  Elder  v.  McClaskey,  70  Fed. 
556,  17  C.  C.  A.  251,  and  Duncan  v.  Atchison  etc.  R.  Co.,  72  Fed.  810, 
19  C.  C.  A.  202,  both  applying  rule  to  Circuit  Court  of  Appeals;  Shipman 
V.  Ohio  Coal  Exchange,  70  Fed.  654,  17  C.  C.  A.  313,  notwithstanding 
stipulation  of  parties  to  contrary;  McNeill  v.  Andes,  40  Fed.  46,  arguendo. 

Supreme  Oonrt's  power  of  review  extends  only  to  questions  of  law  h^ 
pearlng  upon  record. 

Approved  in  lillie  v.  Dennert,  232  Fed.  107,  where  motion  to  enter 
satisfaction  of  judgment  was  tried  to  the  court,  matters  of  fact  cannot 
be  reviewed,  save  in  so  far  as  appellate  court  may  determine  whether 
there  was  any  evidence  which  would  warrant  finding;  Cassatt  v.  Mitchell 
Coal  &  Coke  Co.,  150  Fed.  43,  81  C.  C.  A.  97,  order  to  produce  bonds  or 
papers  before  trial  under  Rev.  Stats.,  §  724,  not  part  of  record  and  not 
reviewable  on  writ  of  error ;  Glenn  v.  Fant,  134  U.  S.  401,  33  L.  Ed.  970, 
10  Sup.  Ct.  584,  and  Davenport  v.  Paris,  136  U.  S.  581,  84  L.  Ed.  548, 10 
Sup.  Ct.  1064,  both  affirming  court  below  where  facts  stipulated  were 
insufficient  to  authorize  review;  United  States  v.  Carr,  61  Fed.  804,  10 
C.  C.  A.  80,  where  bill  of  exceptions  is  fatally  irregular,  sole  question 
is  whether  complaint  could  support  judgment. 

Law  questions  In  Federal  court  on  trial  of  fact  cannot  be  part  of  record 
unless  trial  Is  by  Jury. 

Approved  in  Lillie  v.  Dennert,  232  Fed.  106,  holding  appellate  court 
will  review  decision  on  motion  to  enter  satisfaction  of  judgment;  Rogers 
v.  United  States,  141  U.  S.  556,  35  L.  Ed.  856,  12  Sup.  Ct.  94,  and  Ship- 
man  V.  Straitsville  Min.  Co.,  158  U.  S.  361,  39  L.  Ed.  1016,  15  Sup.  Ct- 
888,  both  declining  to  review  exceptions  where  jury  was  not  waived  in 
writing;  Cudahy  Packing  Co.  v.  Sioux  Nat.  Bank,  69  Fed.  785, 16  C.  C.  A. 
409,  where  bill  of  exceptions  failed  to  show  written  waiver  of  jury;  Mer- 
rill V.  Floyd,  50  Fed.  850,  2  C.  C.  A.  59,  arguendo. 

Where  trial  Is  by  court  or  before  referee,  only  question  where  facts  are 
ffofftclent  Is  reviewable. 

Approved  in  Delaware  etc.  R.  Co.  v.  Caboni,  223  Fed.  631, 139  C.  C.  A. 
177,  Shipman  v.  Ohio  Coal  Exchange,  70  Fed.  655,  17  C.  C.  A.  313,  and 
Cudahy  Packing  Co.  v.  Sioux  Nat.  Bank,  75  Fed.  474,  21  C.  C.  A.  428,  all 
following  rule;  J.  G.  White  &  Co.  v.  Ball  Engineering  Co.,  223  Fed.  619, 
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139  C.  C.  A.  164,  refusing  to  review  any  other  question  than  whether  re- 
port of  referee  was  supported  by  evidence;  Edenbom  v.  Sim,  206  Fed. 
277, 124  C.  C.  A.  339,  holding  whether  complaint  states  cause  of  action 
is  reviewable  on  writ  of  error;  Alder  v.  Edenbom,  198  Fed.  932,  holding 
no  motion  for  new  trial  can  be  had  after  judgment  entered  on  referee's 
report. 

Ttial  by  Judge  in  chambers  by  consent^  but  without  waiver  of  Jury, 
rQuders  bill  of  ezceptioiui  unavailing. 

Approved  in  West  Virginia  etc.  R.  Co.  v.  United  States,  134  Fed.  202, 
67  C.  C.  A.  220,  bill  of  exceptions  unavailing  where  record  did  not  show 
''stipulation  in  writing"  waiving  jury. 

ISO  TT.  8.  430^452,  32  I..  Ed.  997,  9  Sup.  Ot.  579,  BADEATT  V.  XTNITED 
STATES. 

Army  offlcexs,  retired,  accepting  consular  office,  cannot  draw  anny  pay, 
althbugh  not  deemed  to  have  resigned. 

Approved  in  United  States  v.  King,  147  U.  S.  680,  87  L.  Ed.  329,  13 
Sup.  Ct.  440,  denying  Circuit  Coiprt  clerk  per  diem  pay  for  services  in 
selecting  jury ;  Mullett  v.  United  States,  150  U.  S.  571,  37  L.  Ed.  1186, 
14  Sup.  Ct.  192,  denying  supervising  architect  of  treasury  extra  pay  for 
planning  erection  of  department  building. 

Distinguished  in  State  v.  Grant,  12  Wyo.  12,  73  Pac.  473,  on  death  of 
Governor,  Secretary  of  State  still  retaining  his  office  could  act  and 
draw  salary  as  Governor. 

Right  of  person  holding  two  compatible  public  offices  to  recover 
compensation  attached  to  each.    Note,  2  Ann.  Oas.  390. 

Money  paid  under  mistake  of  law  cannot  be  recovered. 

Approved  in  Walker  v.  United  States,  139  Fed.  417,  refusing  to  allow 
recovery  of  money  erroneously  allowed  United  States  marshal  for  ser- 
vices of  deputies. 

Distinguished  in  State  v.  Young,  134  Iowa,  516,  13  Ann.  Obs.  345, 
110  N.  W.  296,  holding  State  might  recover  excess  sum  paid  to  State 
bookbinder;  Lamar  Tp.  v.  City  of  Lamar,  261  Mo.  187,  Ann.  Oas.  1916D, 
740,  169  S.  W.  15,  holding  township  might  recover  road  funds  wrong- 
fully paid;  State  v.  Howard,  83  Vt.  19,  74  Atl.  397,  holding  State  is 
not  precluded  from  suing  for  money  paid  on  strength  of  false  statements 
made  to  auditor. 

Rule  that  payment  voluntarily  made  under  no  mistake  of  fact  can- 
not be  recovered  as  applicable  to  unauthorized  payment  by  publie 
officer.    Note,.  Ann.  Oas.  1913B,  651. 

Money  paid  as  salary  to  de  facto  officer  cannot  be  recovered  back,  even 
by  government. 

XLV— 47 
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Approved  in  Painter  v.  Polk  Co.,  81  Iowa,  245,  26  Am.  St.  Rep.  490, 
47  N.  W.  66,  county  cannot  recover  fees  paid  to  sheriff  under  mistake 
of  law. 

Distinguished  in  Germania  Iron  Co.  v.  United  States,  165  U.  S.  384, 
41  L.  Ed.  766,  17  Sup.  Ct.  339,  courts  may  cancel  land  patent  issued  by 
inadvertence  or  mistake;  Ada  County  v.  Gess,  4  Idaho,  616,  43  Pac. 
72,  holding  money  paid  county  officer  in  violation  of  Constitution  may 
be  recovered  in  suit  at  law;  Daily  v.  Board  of  Commrs.  of  Daviess 
County,  165  Ind.  104,  74  N.  E.  978,  allowing  county  to  recover  money 
paid  to  county  assessor  in  excess  of  amount  allowed  by  law. 

Right  of  de  facto  officer  to  compensation  of  office  where  there  is 
no  other  claim.    Note,  16  Ann.  Gas.  484. 

Right  of  de  facto  officer  to  salary.    Note,  32  L.  R.  A.  (N.  S.)  951. 

130  U.  8.  452-465,  32  L.  Ed.  1029,  9  Sap.  Ot.  583,  UKITED  STATES  V. 
CUMMIKa. 

United  States,  by  special  act  consenting  to  suit,  waives  statute  but  not 
officer's  illegal  acts. 

Approved  in  Cakes  v.  United  States,  174  U.  S.  786,  48  L.  Ed.  1172, 
19  Sup.  Ct.  866,  as  to  jurisdiction  of  Court  of  Claims  to  determine  claim- 
ant's rights  under  private  acts. 

Distinguished  in  Watts  v.  United  States,  123  Fed.  114,  holding,  under 
special  act  (32  Stat.  252,  c.  887),  authorizing  claims  of  owners  of  British 
vessel  sunk  by  cruiser  to  be  submitted  to  District  Court,  judgment  could 
be  rendered  against  United  States  for  amount  of  loss  on  finding  that 
collision  resulted  solely  from  violation  of  navigation  rules  by  cruiser. 

130  U.  S.  456-472,  32  L.  Ed.  1011,  9  Sup.  Ot.  584,  HUBItBUT  V.  SCHUr* 
LmaEB. 

Reissue  Ko.  4364,  for  concrete  pavement  In  detached  blocks,  is  infringed 
by  one  cut  with  trowel. 

Approved  in  California  etc.  Pav.  Co.  v.  Starr,  52  Fed.  298,  299,  hold- 
ing identical  reissue  infringed  by  sidewalk  in  two  layers,  the  upper 
one  divided  in  squares;  dissenting  opinion  in  Schillinger  v.  United 
States,  155  U.  S.  180,  39  L.  Ed.  114,  15  Sup.  Ct.  91,  ai^endo ;  dissent- 
ing opinion  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Electric  ft 
Mfg.  Co.,  173  Fed.  375,  97  C.  C.  A.  621,  majority  refusing  to  .decree 
infringement  of  Westinghouse  patent  No.  366,362  for  electric  converter 
by  machine  which  left  spaces  between  coils  for  cooling  purposes. 

Who  is  true  and  first  inventor.    Note,  20  E.  R.  0.  184. 

Evidence  of  pzlor  use  in  foreign  county  is  inadmissible,  unless  patented 
or  published. 
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Approved  in  Hanifen  v.  Price,  96  Fed.  441,  upholding  patent  granted 
foreign  inventor  before  foreign  patent  or  publication,  though  after 
commercial  use. 

Entire  profit  may  be  recovered  where  pavement  derives  entire  value 
from  infringement. 

Approved  in  Westinghouse  Electric  etc.  Co.  v.  Wagner  Electric  etc. 
Co.,  225  U.  S.  614,  66  L.  Ed.  1226,  32  Sup.  Ct.  691,  holding  where  in- 
fringer adds  noninfringing  of  elements,  complainant  has  burden  of  show- 
ing profits  accruing  solely  from  patent;  Underwood  Typewriter  Co.  v. 
Fox  Typewriter  Co.,  220  Fed.  884,  holding  where  tabulating  attachment 
on  t3rpewriter  was  infringed,  complainant  has  burden  of  showing  number 
of  machines  sold  due  to-  attachment ;  Seeger  Refrigerator  Co.  v.  Ameri- 
can Car  &  Foundry  Co.,  212  Fed.  748,  holding  infringer  is  treated  as 
trustee  ex  maleficio;  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co., 
203  Fed.  1008,  applying  rule  to  patent  for  manufacturing  wire  glass; 
Carborundum  Co.  v.  Electric  Smelting  &  Aluminum  Co.,  203  Fed.  982, 
122  C.  C.  A.  276,  applying  rule  in  suit  for  infringement  of  Cowles 
patent  No.  319,795,  for  smelting  ores;  Conroy  v.  Penn  Electrical  & 
Mfg.  Co.,  199  Fed.  429,  118  C.  C.  A.  101,  holding  infringer  not  entitled 
to  credit  of  amount  saved  through  intelligence ;  Roth  v.  Harris,  197  Fed. 
934,  holding  profits  may  be  recoverable  for  infringement  of  entire 
structure  although  patent  only  extends  to  improvement;  Brennan  &  Co. 
V.  Dowagiac  Mfg.  Co.,  162  Fed.  475,  89  C.  C.  A.  392,  holding  damages 
recdverable  for  infringement  of  Hoyt  patent  for  grain  drill  extend  to 
profits  made  on  whole  machine ;  Piaget  Novelty  Co.  v.  Headley,  123  Fed. 
898,  Wales  v.  Waterbury  Mfg.  Co.,  101  Fed.  130,  41  C.  C.  A.  250,  and 
Coddington  v.  Propfe,  112  Fed.  1018,  all  reaffirming  rule;  Regis  v. 
Jaynes,  191  Mass.  251,  77  N.  E.  777,  denying  defendant's  right  to  deduct 
from  the  profits  recovered  his  general  expenses  not  increased  by  handling 
the  unlawful  goods;  Crosby  Steam  Gauge  Valve  Co.  v.  Consolidated 
Safety  Valve  Co.,  141  U.  S.  454,  35  L.  Ed.  815,  12  Sup.  Ct.  54,  as  to 
steam  safety  valve;  Keep  v.  Fuller,  42  Fed.  899,  as  to  patent  for  stove 
grate;  Heaton  Button-Fastener  Co.  v.  Macdonald,  57  Fed.  650,  as  to 
button-attaching  machine ;  Warren  v.  Keep,  155  U.  S.  268,  39  L.  Ed.  145, 
15  Sup.  Ct.  84,  where  the  patent  is  for  entire  new  article. 

Distinguished  in  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  315, 102  C.  C.  A. 
497,  holding  where  infringement  extends  only  to  part,  profits  obtained 
from  that  part  are  recoverable;  Westinghouse  v.  New  York  Air  Brake 
Co.,  140  Fed.  550,  72  C.  C.  A.  61,  refusing  to  allow  damages  for  infringe- 
ment, plaintiff  not  having  proved  what  proportion  of  profits  due  to 
patented  ^^vice;  Mosher  v.  Joyce,  51  Fed.  445,  2  C.  C.  A.  322,  under 
facts. 

Burden  of  proof  as  to  profits  in  infringement  suit.    Note,  41  L.  R.  A. 
(N.  S.)  657. 
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Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note^  20  E.  R.  0.  856,  859. 

Miscellaneous.  Cited  in  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  185 
U.  S.  436,  46  L.  Ed.  985,  22  Sup.  Ct.  711,  holdii^  disclaimer  of  state- 
ments in  specifications  of  patent  may  be  entered  in  infringement  suit 
when  such  statements,  if  retained,  might  be  construed  as  having  the 
effect  of  illegally  broadening  claim;  Richmond  y.  Atwood,  52  Fed.  21, 
17  L.  R.  A.  618,  2  C.  C.  A.  596,  decrees  are  either  interlocutory  or  final. 

130  U.  a  472-482,  32  L.  Ed.  1025,  9  Snp.  Ot.  663,  WIIiSOK  ▼.  EDMONDS. 
One  lending  money  and  recelTing  notes  and  interest  is  not  partner. 
Approved  in  Meehan  v.  Valentine,  145  U.  S.  624,  36  L.  Ed.  841,  12 
Sup.  Ct.  975,  where  firm  guaranteed  lender  interest  and  share  in  profits ; 
Herman  Kahn  Co.  v.  A.  T.  Bowden  &  Co.,  80  Ark.  29,  30,  10  Ann.  Oas. 
182,  96  S.  W.  129,  holding  declaration  of  party  that  he  was  partner 
need  not  be  supported  by  proof  that  he  received  money  from  business; 
Mason  v.  Clapham,  42  App.  D.  C.  486,  holding  dormant  partner  not 
liable  for  marginal  transaction  between  his  partner  and  third  person; 
Hazell  V.  Clark,  89  Mo.  App.  84,  holding  receiving  part  of  profits  of 
partnership  in  lieu  of  interest  on  loan  does  not  make  lender  partner. 

What  constitutes  a  partnership.    Note,  115  Am.  8t.  Rep.  406. 

Effect  of  agreement  to  share  profits  to  create  partnership.    Note, 
18  L.  R.  A.  (N.  8.)  1056. 

Persons  as  to  whom  ostensible  partner  is  estopped  to  deny  partner- 
ship relation.    Note,  10  Ann.  Oas.  135. 

ISO  U.  8.  482-493,  32  I..  Ed.  986,  9  Sup.  Ot.  576,  CENTRAL  TRUST  00.  ▼. 
SEASOKOOOD. 

Appeal  "of  this  cause"  brings  up  all  appealable  orders,  regardless  of 
effect  of  bond  as  supersedeas. 

Approved  in  Texas  Co.  v.  Central  Fnel  Oil  Co.,  194  Fed.  22,  114 
C.  C.  A.  21,  holding  order  refusing  temporary  injunction  is  not  appeal- 
able ;  Coltrane  v.  Templeton,  106  Fed.  378,  45  C.  C.  A.  328,  holding  order 
entered  on  intervening  petition  of  stockholders  appointing  resident  co- 
receiver  to  act  with  receivers  previously  appointed  on  application  of 
plaintiff  in  taking  charge  of  property  within  district  is  not  final  appeal- 
able order. 

Distinguished  in  King  v.  McLean  Asylum  of  Massachusetts  General 
Hospital,  64  Fed.  358,  26  L.  R.  A.  798,  12  C.  C.  A.  145,  declining  to 
review  matters  not  brought  to  attention  of  trial  court. 

Judgment  of  State  court  directing  sale  is  not  attackable  collaterally  in 
Federal  court. 
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Approved  in  Archer  v.  Baltimore  Bldg.  &  Loan  Assn.,  179  U.  S.  679, 
45  L.  EcL  S8S,  21  Sup.  Ct.  917,  reaffirming  rule ;  United  States  v.  Eisen- 
beis,  112  Fed.  196,  50  C.  C.  A.  179,  holding  when  final  State  judgment 
is  offered  in  evidence  in  Federal  court,  its  validity  cannot  be  questioned 
for  errors  not  affecting  jurisdiction  of  court  rendering  it;  Barbee  v. 
Shannon,  1  Ind.  Ter.  208,  40  S.  W.  586,  holding  decree  of  court  of  Creek 
Nation  upholding  validity  of  lease  is  not  liable  to  collateral  attack;' 
Slaughter  v.  Louisville  etc.  R.  Co.,  125  Tenn.  301, 143  S.  W.  605,  holding 
decree  empowering  receiver  to  sue  to  recover  debts  cannot  be  attacked 
in  suit  brought  by  him  in  State  court;  Sipe  v.  Copwell,  59  Fed.  97!I, 
8  C.  C.  A.  419,  where  State  court's  decision  sustained  personal  service 
on  defendants  while  in  court;  Nantahala  Marble  etc.  Co.  v.  Thomas,  76 
Fed.  63,  declining  to  correct  alleged  mistake  in  State  court's  description 
of  land. 

Receiver's  certificates.    Notes,  128  Am.  St.  Rep.  118;  Ann.  Oas. 
19130,  52. 

Representation    of    bondholders    by    mortgage    trustee.    Note,  16 
L.  B.  A.  (N.  8.)  1012. 

■ 

130  U.  S.  493-505,  32  L.  Ed.  1001,  9  Sup.  Ot.  690,  HASSALL  ▼.  WILOOX. 

Priority  of  Judgment  for  lienor,  obtained  In  State  court,  may  be  con- 
tested by  bondholders  In  Federal. 

Approved  in  Utah  Implement- Vehicle  Co,  v.  Bowman,  209  Fed;  946, 
947,  and  Continental  etc.  Sav.  Bank  v.  Pacific  Coast  Pipe  Co.,  222  Fed. 
788,  138  C.  C.  A.  329,  both  holding  mechanic's  lien  lapses  after  expira- 
tion of  six  months ;  Guardian  Trust  etc.  Co.  v.  Greensboro  Water  Supply 
Co.,  115  Fed.  189,  holding,  under  N.  C.  Code,  §  1265,  judgment  against 
water  company  in  favor  of  owner  whose  property  is  burned  by  failure 
of  company  to  furnish  water  for  fire  purposes  as  provided  for  by 
city  contract  is  prior  to  mortgage  given  by  company;  Central  Trust  Co. 
v.  Condon,  67  Fed.  103,  14  C.  C.  A.  314,  lienor's  judgment  against  rail- 
road does  not  conclude  bondholder  from  showing  that  material  was  fur- 
nished to  contractor;  Southern  etc.  Trust  Co.  v.  Folsom,  75  Fed.  932, 
21  C.  C.  A.  668,  judgment  in  suit  against  mortgagor  commenced  after 
mortgage  given  does  not  conclude  mortgagee;  Louisville  Trust  Co.  v. 
Cincinnati,  76  Fed.  299,  22  C.  C.  A.  334,  judgment  against  street  rail- 
road invalidating  franchise  does  not  conclude  mortgagee  thereof;  Cen- 
tral Trust  Co.  V.  Hennen,  90  Fed.  696,  33  C.  C.  A.  189  (reversing  81  Fed. 
774),  judgment  against  railroad  does  not  conclude  its  bondholders; 
Russell  V.  Grant,  122  Mo.  174,  43  Ato.  St  Rep.  566,  26  S.  W.  960, 
strangers  may  collaterally  attack  judgments  affecting  their  rights;  Win- 
ningham  v.  Trueblood,  149  Mo.  686,  51  S.  W.  402,  upholding  collateral 

attack  on  attachment  proceeding  based  oh  fatally  defective  publication ; 

g 
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M.  T.  Jones  Lumber  Co.  v.  Rhoades,  17  Tex.  Civ.  App.  674,  41  S.  W. 
107,  judgment  against  defendant  who  was  dead  when  suit  commenced 
is  void;  Gilchrist  v.  Helena  etc.  R.  Co.,  58  Fed.  711,  ai^endo. 

Distinguished  in  Manhattan  Trust  Co.  v.  Chicago  Electric  Traction 
Co.,  188  Fed.  1011,  holding  judgment  of  State  court  against  Federal 
court  receiver  is  conclusive;  Central  Trust  Co.  v.  Charlotte  etc.  R.  Co., 
f)5  Fed.  263,  bona  fide  judgment  against  railroad  for  personal  injury 
concludes  bondholders;  National  etc.  Pipe  Works  v.  Oconto  Water  Co., 
68  Fed.  1008,  persons  holding  stock  as  collateral  are  bound  by  judgment 
against  corporation;  Railroad  Equipment  Co.  v.  Blair,  145  N.  Y.  611, 
39  N.  E.  964,  holding  former  judgment  conclusive  upon  persons  not  privy 
thereto  of  rights  as  between  parties  thereto. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  423. 

Foreign  judgments,    l^ote,  94  Am.  St.  Rep.  551. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  8.)  1039. 

Judgment  in  rem  cannot  operate  even  as  prima  fade  evidence,  unless 
adverse  claimant  has  had  constmctiYe  notice. 

Approved  in  Grannis  v.  Ordean,  234  U.  S.  393,  58  L.  Ed.  1868,  34 
Sup.  Ct.  779,  holding  misnomer  in  published  notice  does  not  affect  ser- 
vice; Farmers'  Loan  etc.  Co.  v.  Meridian  Water  Works  Co.,  139  Fed. 
666,  mortgagee  of  water  company  not  affected  by  decree  annulling  fran- 
<jhise  in  suit  to  which  mortgagee  not  party;  Columbia  Ave.  Sav.  Fund 
etc.  Co..v.  Dawson,  130  Fed.  165,  mortgagee  of  water  company  not  bound 
by  decision  to  which  it  was  not  a  party  declaring  contract  between 
city  and  water  company  void;  Wilson  v.  Gaylord,  77  Ark.  479,  92  S.  W. 
26,  27,  deed  based  upon  decree  enforcing  taxes  where  defendants  in 
that  suit  not  shown  to  be  owners  does  not  prove  title;  Krotz  v.  A.  R. 
Beck  Lumber  Co.,  34  Ind.  App.  586,  73  N.  E.  277,  in  suit  to  quiet  title, 
deed  based  upon  decree  foreclosing  liens  not  effective  against  parties 
who  were  not  parties  to  that  proceeding;  D'Autremont  v.  Anderson  Iron 
Co.,  104  Minn.  167,  124  Am.  St.  Rep.  615,  15  Ann.  Gas.  114,  17  L.  R.  A. 
(N.  S.)  236,  116  N.  W.  357,  holding  service  on  "George  H.  Leslie"  will 
not  bind  "George  W.  Leslie";  McLaren  v.  International  Real  Estate  etc. 
Co.,  126  Mo.  App.  260,  102  S.  W.  1107,  holding  where  cestui  que  trust 
«ras  not  made  party  to  suit  to  foreclose  mechanic's  lien,  judgment  did 
not  bind  him;  Carter  v.  Frahm,  31  S.  D.  394,  141  N.  W.  374,  holding 
statute  requiring  notice  of  appointment  of  administrator  to  be  pub- 
lished once  a  week  for  three  successive  weeks  is  not  satisfied  by  publica- 
tion for  ten  successive  days ;  Central  Trust  Co.  v.  Bridges,  57  Fed.  770, 
6  C.  C.  A.  539,  and  Russell  v.  Grant,  122  Mo.  180,  43  Am.  St.  Rep.  571, 
26  S.  W.  962,  both  arguendo.  ^ 
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Distinguished  in  Milburn  v.  Smith,  11  Tex.  Civ.  App.  682,  33  S.  W. 
912,  upholding  attachment  of  nonresident's  property  though  issued  after 
citation  by  publication  for  debt. 

Decree  reYersed  and  remanded  where  amount  of  note  entitled  to  prior- 
ity was  not  found  by  master. 

Approved  in  Gilchrist  v.  Helena  etc.  R.  Co.,  58  Fed.  716,  Federal  court 
may  inquire  into  real  consideration  for  note  in  enforcing  State  li'en  law. 

Distinguished  in  Southern  Ry.  Co.  v.  Bouknight,  70  Fed.  448,  30 
L.  R.  A.  827,  17  C,  C.  A.  181,  arguendo. 

Service    of    process    constituting    due    process  of    law.    Note,  60 
L.  R.  A.  698. 

130  U.  S.  506-520,  32  L.  Ed  1006,  9  Sup.  Ot.  694,  KILBOUSN  y.  SXJNBEB- 
IJ^NB. 

Objection  that  there  is  adequate  legal  remedy  should  be  taken  before 
entry  on  full  defense. 

Approved  in  Williamson  v.  Monroe,  101  Fed.  329,  reaffirming  rule; 
Parish  v.  McGowan,  39  App.  D.  C.  203,  Maxwell  v.  Frazier,  52  Or.  190, 
18  L.  R.  A.  (N.  S.)  102,  96  Pac.  551,  and  McGowan  v.  Parish,  237  U.  S. 
295,  69  L.  Ed.  963,  35  Sup.  Ct.  543,  all  holding  defendant  may  waive 
want  of  equitable  jurisdiction ;  Southern  Pac.  R.  R.  Co.  v.  United  States, 
200  U.  S.  349,  50  L.  Ed  610,  26  Sup.  Ct.  296  (affirming  133  Fed.  655, 
656,  66  C.  C.  A.  518),  holding  on  bill  to  cancel  land  patents  and  recover 
compensation  for  that  portion  sold  to  bona  fide  purchasers,  objection  of 
legal  remedy  should  be  made  before  hearing;  Detroit  v.  Detroit  Citizens' 
Street  R.  R.  Co.,  184  U.  S.  381,  46  L.  Ed.  606,  22  Sup.  Ct.  416,  holding 
defense  that  complainant,  in  bill  to  restrain  enforcement  of  ordinance 
reducing  street-car  fares  as  impairing  contract  obligations,  has  adequate 
remedy  at  law,  not  recognizable  on  appeal,  if  no  such  objection  taken  in 
lower  appellate  court;  Union  Pac.  R.  Co.  v.  Whitney,  198  Fed.  788,  117 
C.  C.  A.  392,  and  Goldsmith  y.  Koopman,  152  Fed.  177,  81  C.  C.  A.  465,' 
both  refusing  to  allow  question  of  want  of  equitable  jurisdiction  to  be 
raised  for  first  time  on  appeal;  Odbert  v.  Marquet,  175  Fed.  48,  99 
C.  C.  A.  60,  refusing  to  consider  want  of  equity  on  appeal;  Hapgood  v. 
Berry,  157  Fed.  812,  85  C.  C.  A.  171,  and  Quirk  v.  Quirk,  155  Fed. 
201,  both  refusing  to  allow  objection  to  be  presented  after  case  has 
been  heard  by  master;  Toledo  Computing  Scale  Co.  v.  Computing  Scale 
Co.,  142  Fed.  922,  74  C.  C.  A.  89,  in  suit  to  enjoin  libelous  publication 
against  plaintiff's  business,  objection  of  real  remedy  must  be  made  in 
limine;  Altoona  Electrical  etc.  Supply  Co.  v.  Kittanning  etc.  R.  Co.,  126 
Fed.  561,  applying  rule  in  suit  for  specific  performance  of  contract  to 
deliver  stock  in  payment  for  work  which  gave  such  stock  its  only  value ; 
United  States  v.  Southern  Pac.  R.  Co.,  117  Fed.  553,  applying  rule  in 
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suit  for  adjostment  of  land  grant ;  Bliss  v.  Reed,  113  Fed.  947,  applying 
rule  in  suit  for  infringement  of  patent ;  New  York  etc.  Land  Co.  v.  Gulf 
etc.  R.  Co.,  100  Fed.  830,  holding  objection  to  equitable  jurisdiction  by 
reason  of  existence  of  adequate  legal  remedy,  which  was  raised  in 
pleadings  but  not  otherwise  brought  before  trial  court,  cannot  be  urged 
on  appeal  ;•  Green  v.  Turner,  98  Fed.  760,  holding  provision  of  statute 
prohibiting  resort  to  equity  when  adequate  remedy  exists  at  law  waived 
by  complainant  suing  in  equity  and  defendant  answering  to  merits; 
Tyler  v.  Moses,  13  App.  D.  C.  443,  holding  objection  to  equity  juris- 
diction comes  too  late  after  answer  is  filed ;  dissenting  opinion  in  Hendry 
V.  Whidden,  48  Fla.  271,  37  South.  672,  majority  dismissing  bill  to 
specifically  enforce  contract  for  sale  of  cattle  on  ground  of  defendant's 
insolvency ;  Tyler  v.  Savage,  143  U.  S.  97,  36  L.  Ed.  89,  12  Sup.  Ct.  346, 
Preteca  v.  Maxwell  Land  Grant  Co.,  60  Fed.  677,  1  C.  C.  A.  607,  Rey- 
nolds V.  Watkins,  60  Fed.  826,  9  C.  C.  A.  273,  and  Lone  Jack  Min.  Co. 
V.  Megginson,  82  Fed.  91,  27  C.  C.  A.  63,  all  reaffirming  rule;  Brown 
V.  Lake  Superior  Iron  Co.,  134  U.  S.  536,  S3  L.  Ed.  1025,  10  Sup.  Ct. 
606,  Hollins  v.  Brierfield  etc.  Iron  Co.,  150  U.  S.  381,  37  L.  Ed.  1115,  14 
Sup.  Ct.  129,  Elder  v.  McClaskey,  70  Fed.  655,  17  C.  C.  A.  261,  and 
Waterloo  Min.  Co.  v.  Doe,  82  Fed.  49,  27  C.  C.  A.  50,  all  disregarding 
question  as  to  necessity  of  preliminary  action  at  law;  Perego  v.  Dodge, 
163  U.  S.  164,  41  L.  Ed.  116,  16  Sup.  Ct.  973,  where  plaintiff  sought 
to  have  his  own  bill  dismissed;  Ross  v.  Ft.  Wayne,  63  Fed.  469,  11 
C.  C.  A.  288,  expiration  of  patent  pending  suit  to  enjoin  infringement 
does  not  prevent  judgment  for  damages;  Western  Electric  Co.  v.  Reedy, 
66  Fed.  164,  where  decree  in  infringement  suit  asking  injunction  and 
accounting  was  entered  after  patent  expired;  Waite  v.  O'Neil,  72  Fed. 
352,  where  objection  was  not  •raised  till  final  hearing;  Temple  v.  Glasgow, 
80  Fed.  446,  26  C.  C.  A.  540,  as  to  receivership  of  corporate  property 
not  covered  by  lien;  Guarantee  Co.  .of  North  America  v.  Mechanics' 
Sav.  Bank  Trust  Co.,  80  Fed.  772,  26  C.  C.  A.  146,  where  account, 
though  complicated,  was  not  strictly  mutual;  Book  v.  Justice  Min.  Co., 
58  Fed.  831,  filing  of  bill  in  equity,  reference  to  examiner  and  submis- 
sion of  evidence  waive  jury;  Washburn  etc.  Mfg.  Co.  v.  Cincinnati  etc. 
Wire  Fence  Co.,  42  Fed.  679,  Ryder  v.  Bateman,  93  Fed.  22,  and  Wad- 
dingham  v.  Robledo,  6  N.  M.  376,  28  Pac.  672,  all  arguendo. 

Distinguished  in  Allen  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  662,  85 
L.  Ed.  305, 11  Sup.  Ct.  683,  dismissing  bill  merely  to  enjoin  collection  of 
tax;  Mills  v.  Knapp,  39  Fed.  695,  where  complaint  shows  adequacy  of 
action  at  law,  objection  being  raised  at  trial;  McConnell  v.  Provident 
etc.  Assur.  Soc,  69  Fed.  116,  16  C.  C.  A.  172,  where  subject  is  entirely 
without  pale  of  equity. 

Equity  has  Jurisdiction  unless  legal  remedy  is,  aa  to  relief  and  mode  of 
obtaining,  as  efficient  as  equitable. 
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Approvea  in  Camp  v.  Boyd,  229  U.  S.  552,  57  L.  EcL  1327,  33  Sup.  Ct. 
785,  holding  persons  holding  title  to  two  of  three  parcels  of  land  may 
enjoin  suit  in  ejectment  as  to  whole;  Louisville  etc.  R.  R.  Co.  v.  F.  W. 
Cook  Brewing  Co.,  223  U.  S.  81,  56  L.  Ed.  868,  32  Sup.  Ct.  189,  holding 
equity  may  enjoin  carrier  from  refusing  to  accept  shipments  of  intoxi- 
cating liquor;  Wright  v.  Barnard,  233  Fed.  331,  holding  equity  juris- 
diction will  not  be  defeated  because  one  item  of  relief  could  be  granted 
by  court  of  law;  Simpson  v.  Western  Hardware  et<^.  Co.,  227  Fed.  308, 
holding  suit  by  trustee  in  bankruptcy  to  recover  voidable  preference  is 
not  within  jurisdiction  of  equity ;  Rowe  v.  Hill,  215  Fed.  525, 132  C.  C.  A, 
30,  holding  bill  to  quiet  title  cannot  be  maintained  unless  complainant 
is  in  possession;  Cobban  v.  Conklin,  208  Fed.  234, 125  C.  C.  A.  431,  hold- 
ing equity  has  jurisdiction  to  set  aside  conveyance  on  ground  of  fraud; 
United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  932,  holding  equity  had 
jurisdiction  of  suit  by  United  States  to  cancel  grants  of  land  to  rail- 
road; Preston  v.  Sturgis  Milling  Co.,  183  Fed.  10,  82  L.  R.  A.  (N.  S.) 
1020, 105  C.  C.  A.  293,  holding  equity  had  no  jurisdiction  to  enforce  lien 
on  property  for  improvements;  Howard  v.  National  Telephone  Co.,  182 
Fed.  219,  holding  equity  has  jurisdiction  of  suit  by  stockholder  to  set 
aside  fraudulent  issue  of  stock  of  corporation ;  Dotson  v.  Kirk,  180  Fed. 
22,  103  C.  C.  A.  368,  holding  in  action  at  law  on  timber  contract,  court 
could  rescind  same  on  account  of  fraud ;  Preston  v.  Chicago,  St.  L.  &  N. 
O.  R.  Co.,  175  Fed.  489,  holding  suit  in  equity  cannot  be  maintained  for 
collection  of  taxes  assessed  on  property;  Rumbarger  v.  Yokum,  174  Fed. 
58,  holding  equity  has  jurisdiction  of  accounting  of  usurious  contract 
secured  by  trust  lien  on  property ;  McCloskey  v.  Pacific  Coast  Co.,  160  Fed. 
801,  22  L.  R.  A.  (N.  S.)  673,  87  C.  C.  A.  568,  holding  littoral  owner  may 
enjoin  usurpation  of  his  land  as  highway;  Hawkeye  Gold  Dredging  Co. 
v.  State  Bank,  157  Fed.  258,  holding  suit  by  corporation  to  recover  from 
bank  money  deposited  by  treasurer  is  within  jurisdiction  of  equity; 
United  States  v.  Southern  Pac.  R.  Co.,  157  Fed.  100,  holding  equity  has 
jurisdiction  of  suit  by  United  States  to  recover  lands  erroneously  pat- 
ented to  railroad;  Balfour  v.  San  Joaquin  Valley  Bank,  156  Fed.  501, 
holding  equity  will  assume  jurisdiction  of  accounting  when  same  would 
be  impracticable  to  be  heard  by  jury;  Trade  Dollar  etc.  Min.  Co.  v. 
Fraser,  148  Fed.  593,  79  C.  C.  A.  37,  granting  injunction  restraining  tak- 
ing of  water  from  stream  above  complainant's  dam  and  factory,  the 
right  of  defendant  to  proceed  by  eminent  domain  not  affording  adequate 
remedy;  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  816,  72  C.  C.  A.  213, 
allowing  bill  to  establish  forfeiture  of  lease  and  remove  it  as  cloud  on 
title ;  Ehrlich  v.  Willenski,  138  Fed.  426,  raising  question  whether  equity 
would  have  jurisdiction  of  action  against  unincorporated  society  on  con- 
tract for  damages;  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  975,  right  of 
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action  at  law  on  insurance  policy  not  adequate  remedy  to  prevent  suit 
in  equity  by  company  to  cancel  policy  for  fraud;  Chelsea  Sav.  Bank  v. 
City  of  Ironwood,  130  Fed.  414,  66  C.  C.  A.  230,  equity  had  jurisdiction 
of  suit  by  owners  of  invalid  municipal  bonds  to  protect  their  interest  in 
judgment  against  city  in  favor  of  original  purchaser  for  amount  paid 
city  for  them ;  Twin  City  Power  Co.  v.  Barrett,  126  Fed.  306,  61  C.  C.  A. 
288,  upholding  bill  asking  appointment  of  receiver  to  complete  purchase 
under  options  transferred  to  defendant;  Jones  v.  Mutual  Fidelity  Co., 
123  Fed.  520,  upholding  bill  praying  accounting  by  corporation,  distribu- 
tion of  assets  among  creditors,  and  appointment  of  receiver;  Empire 
State-Idaho  Min.  etc.  Co.  v.  Bunker  Hill  &  Sullivan  Min.  etc.  Co.,  121 
Fed.  978,  68  C.  C.  A.  311,  upholding  bill  to  quiet  title  where  defendant 
owned  number  of  mining  claims  located  on  same  lode  as  claim  of  com- 
plainant, under  which  it  claimed  extralateral  rights  in  such  lode  adverse 
to  those  of  complainant,  and  under  one  of  which  it  extracted  ore; 
Schmidt  v.  West,  104  Fed.  274,  upholding  equity  jurisdiction  over  suit 
for  cancellation  of  foiled  note  brought  by  purported  maker  against 
payee  who  is  alleged  to  be  asserting  validity  of  such  note,  and  attempt- 
ing to  negotiate  same,  where,  under  statute,  note  will  not  be  barred  for 
more  than  eleven  years ;  Hale  v.  AUinson,  102  Fed.  794,  denying  equity 
jurisdiction  of  suit  by  receiver  of  insolvent  corporation  against  numer- 
ous stockholders  to  recover  additional  liability  imposed  by  statute  on 
ground  of  multiplicity  of  suits,  where  amount  of  assessment  has  been 
previously  adjudicated  in  general  suit;  Wall  v.  Cox,  101  Fed.  412,  41 
C.  C.  A.  408,  holding  bankruptcy  trustee  seeking  to  set  aside  and  annul 
bill  of  sale  and  transfer  of  property  previously  made  by  bankrupt,  and 
alleged  to  have  been  fraudulent  under  bankruptcy  law  and  as  against 
creditors,  may  proceed  in  equity;  South  Portland  Land  Co.  v.  Munger, 
36  Or.  473,  60  Pac.  9,  holding  equitable  cross-complaint  in  ejectment 
action  whereby  defendant  claims  title  to  land  in  controversy,  and  alleges 
that  one  of  deeds  through  which  he  claims  is  insufficient  to  convey  legal 
title  owing  to  certain  formalities  resulting  from  mutual  mistake,  and 
praying  for  its  revocation,  states  ground  for  equitable  relief;  Camp  v. 
Boyd,  35  App.  D.  C.  164,  allowing  injunction  against  action  in  ejectment; 
Nash  V.  Milford,  33  App.  D.  C.  148,  holding  equity  has  jurisdiction  to 
compel  reconveyance  by  trustee;  Wann  v.  Scullin,  210  Mo.  478, 109  S.  W. 
701,  upholding  jurisdiction  of  equity  to  set  aside  conveyance  on  ground 
of  fraud ;  Payne  v.  Kansas  etc.  R.  Co.,  46  Fed.  552,  and  Coler  v.  Board 
of  Commrs.  of  Stanley  County,  89  Fed.  259,  both  reaffirming  rule ;  Gorm- 
ley  v.  Clark,  134  U.  S.  349,  33  L.  Ed.  914,  10  Sup.  Ct.  557,  upholding  suit 
in  equity  authorized  by  State  statute,  though  leg^l  questions  were  in- 
volved ;  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  12,  48  L.  Bd. 
346, 19  Sup.  Ct.  82,  where  water  company,  with  city  contract,  sued  to  en- 
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join  constmction  of  city  waterworks;  German  etc.  Inv.  Co.  v.  Youngs- 
town,  68  Fed.  456,  upholding  suit  in  equity  by  successful  bidder  to  test 
validity  of  bonds ;  Southern  Ry.  Co.  v.  Ashville,  69  Fed.  361,  upholding 
suit  in  equity  by  common  carrier  to  restrain  tax  levy;  United  States  v. 
Floumoy  etc.  Real  Estate  Co.,  69  Fed.  890,  upholding  suit  in  equity  by 
United  States  to  oust  lessees  and  restrain  them  from  taking  Indian 
leases ;  Western  Assur.  Co.  v.  Ward,  75  Fed.  342,  21  C.  C.  A.  378,  uphold- 
ing suit  in  equity  on  fire  policy  asking  reformation  thereof;  Sabin  v. 
Anderson,  31  Or.  495,  49  Pac.  872,  where  creditor's  bill  was  more  effi- 
cient than  attachment;  United  States  v.  Old  Settlers,  148  U.  S.  465,  37 
L.  Ed.  523,  13  Sup.  Ct.  666,  arguendo. 

Distinguished  in  Shields  v.  McCandlish,  73  Fed.  320,  where  plaintiff 
asked  return  of  money  placed  with  defendant  for  investment ;  Michener 
V.  Springfield  etc.  Thresher  Co.,  142  Ind.  136,  31  L.  R.  A.  67,  40  N.  E.  681, 
refusing  injunction  where  remedy  by  review  of  judgment  is  adequate. 

Equity  has  Jurisdiction  of  accounting  involving  many  transactions  be- 
tween parties  in  fldudary  relation. 

Approved  in  Pryor  v.  Mclntire,  7  App.  D.  C.  433,  allowing  recovery 
of  amount  obtained  by  trustee  from  cestui  que  trust  through  fraud; 
Ferguson  v.  Bateman,  1  App.  D.  C.  296,  holding  agent  has  burden  of 
showing  that  there  was  no  breach  of  trust  in  transact  ion  ;.Hurlburt  v. 
Morris,  68  Or.  271,  135  Pac.  535,  allowing  accounting  between  partner- 
ship and  one  of  its  employees;  Hudson  v.  Randolph,  66  Fed.  217,  13 
C.  C.  A.  402,  where  suit  for  possession  of  land  presents  case  of  fraud 
or  mistake. 

Distinguished  in  Hosier  Constr.  Co.  .v.  National  Bank  of  Commerce, 
35  Ind.  App.  277,  73  N.  E.  1008,  denying  equitable  jurisdiction  in  suit 
to  recover  for  goods  sold  though  there  were  many  items  and  bill  prayed 
for  accounting. 

Fraud  has,  in  equity,  more  extensive  signillcance  than  in  law. 
Approved  in  Boggs  v.  Wann,  58  Fed.  685,  defense  asking  cancellation 
and  showing  no  legal  fraud  is  inadmissible  in  action  at  law  on  note. 

Agent  cannot  charge  principal  with  maximnm  price  stated  if  he  pays 
less. 

Approved  in  Maiden  &  Melrose  Gaslight  Co.  v.  Chandler,  209  Mass. 
357,  95  N.  E.  791,  and  Watson  v.  Bayliss,  62  Wash.  332,  34  L.  R.  A. 
(N.  S.)  1210,  113  Pac.  771,  both  holding  where  agent  recovers  from 
principal  greater  amount  than  paid  for  property,  latter  may  recover 
difference. 

Party  must  use  reasonable  diligence  in  invoking  aid  of  equity. 
Approved  in  Layton  Pure  Food  Co.  v.  Church  &  Dwight  Co.,  182  Fed. 
33,  39,  32  L.  R.  A.  (N.  S.)  274, 104  C.  C.  A.  475,  holding  owner  of  trade- 
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mark  is  not  guilty  of  laches  becanse  he  did  not  seek  infringer;  Kessler 
&  Co.  V.  Ensley  Co.^  129  Fed.  419,  no  laches  on  stockholder's  bill  to  re- 
cover from  former  ofQcer  of  corporation  property  obtained  from  it  by 
fraud ;  Mullen  v.  Walton,  142  Ala.  173,  39  South.  99,  allowing  enforce- 
ment of  trust  in  will  after  twenty  years,  where  beneficiaiy  had  not 
known  of  the  trust ;  Loring  v.  Booth,  52  Fed.  152,  delay  of  twelve  months 
in  suing  after  notice  of  infringement  is  not  fatal;  Rogers  v.  Van  Nort- 
wick,  87  Wis.  431,  58  N.  W.  763,  three  years'  delay  in  suing  to  compel 
transfer  of  stock  by  agent  is  fatal  laches. 

Distinguished  in  Shevlin  v.  ShevHn,  96  Minn.  418,  105  N.  W.  265,  in 
suit  to  rescind  sale  of  store  for  fraud,  plaintiff's  delay  did  not  bar  his 
right. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Gas.  111. 

Duty  to  seek  remedy  for  fraud  arises  only  upon  discovery. 
Approved  in  Thomas  v.  Hurst,  73  Fed.  375,  equity  postpones  running 
of  statute  of  limitations  between  dissolved  partners  till  assertion  of 
adverse  claim;  McMonagle  v.  McGlinn,  85  Fed.  92,  complaint  must  spe- 
cifically aver  reason  of  ignorance  and  circumstances  of  fraud's  dis- 
covery; Aultman  v.  Loring,  76  Mo.  App.  74,  where  attorney  failed  to 
disclose  facts. 

Agent  sued  for  fraud  cajmot  set  up  tliat  principal  should  have  tfuspected 
him. 

Approved  in  McKneely  v.  Terry,  61  Ark.  546,  33  S,  W.  958,  where 
grantor  secreted  deed  and  grantee's  heir  had  no  notice  of  title. 

Purchase  for  principal  of  property  optioned  or  contracted  to  agent 
personally.    Note,  11  L.  B.  A.  (N.  S.)  123. 

Right  to  retain  property  purchased  through  secretly  interested 
agent  and  seek  relief  against  agent.  Note,  84  L.  R.  A.  (N.  S.) 
1212. 

Agent  for  buyer  cannot,  at  same  time,  act  as  agent  for  seller. 
Approved  in  Wadsworth  v.  Adams,  138  U.  S.  389,  34  L.  Ed.  987,  11 
Sup.  Ct.  306,  agent,  who  improperly  conceals  facts  from  principal,  for- 
feits right  to  compensation. 

Relations  and  rights  of  syndicate  members.    Note,  40  L.  B.  A.  220. 

130  U.  8.  520-527,  32  L.  Ed.  1085,  9  Sup.  Ot  601,  STILLWEULi  ETC.  ICFO. 
CO.  V.  PHELPS. 

Vendee  may  deduct  cost  of  making  mftctainory  confonn  to  contracti 
after  notice  to  vendor. 

Approved  in  B.  F.  Sturtevant  Co.  v.  Champion  Fibre  Co.,  232  Fed.  6, 
holdinjr  rule  of  damages  for  fraud  in  inducing  purchasers  of  property 
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does  not  apply  in  suit  for  breach  of  warranty ;  The  Nimrod,  141  Fed.  217, 
allowing  defendant  damages  by  way  of  counterclaim  for  breach  of  implied 
warranty  that  goods  sold  by  plaintiff  were  reasonably  fit  for  intended 
use ;  North  Chicago  St.  R.  Co.  v.  Bumham,  102  Fed.  673,  42  C.  C.  A.  584, 
holding,  under  seller's  contract  to  build  motor  from  model  furnished 
him,  without  warranty  that  it  shall  be  adapted  to  work  for  which  it  is 
intended,  if  motor  does  not  conform  to  model  but  is  accepted  by  vendee, 
latter  can  recover  only  cost  of  making  changes  necessary  to  meet  require- 
ments of  contract ;  First  National  Bank  v.  Fox,  40  App.  D.  C.  437,  hold- 
ing vendee  of  steam  yacht  might  show  price  it  brought  at  subsequent 
judicial  sale ;  Waite  v.  C.  E.  Shoemaker  &  Co.,  50  Mont.  277, 146  Pac.  739, 
holding  failure  of  contractor  to  rescind  contract  on  discovery  of  fraud 
will  constitute  an  affirmance ;  Walter  v.  Huggins,  164  Mo.  App.  78, 79, 148 
S.  W.  151,  162,  holding  owner's  damage  is  cost  of  replacing  defective 
plaster;  Lambert  v.  Jenkins,  112  Va.  382,  Ann.  Caa.  1913B,  778,  71  S.  E. 
720,  holding  building  owner's  damage  was  cost  of  making  floor  conform 
to  contract;  Pullman's  Palace  Car  Co.  v.  Metropolitan  St.  Ry.  Co.,  157 
U.  S.  Ill,  39  L.  Ed.  689,  15  Sup.  Ct.  508,  where  brakes  furnished  with 
cars  were  defective ;  Gove  v.  Island  etc.  Milling  Co.,  19  Or.  369,  24  Pac. 
523,  party  abandoning  contract  may  recover  value  of  services  accepted, 
less  damage  due  to  abandonment;  Nashua  Iron  etc.  Co.  v.  Brush,  91  Fed. 
215,  33  C.  C.  A.  456,  arguendo. 

Distinguished  in  Dodsworth  v.  Hercules  L*oix  Works,  66  Fed.  489,  13 
G.  C.  A.  552,  arguendo. 

Measure  of  damages  for  defects  or  omissions 'in  performance  of 
building  contract.    Note,  39  L.  E.  A.  (N.  S.)  594. 

Whether  witness  quallfled  is  preliminary  question,  and  mUng  Is  con- 
dtuslve  unless  erroneous  In  law. 

Approved  in  Montana  Ry.  Co.  v,  Warren,  137  U.  S.  353,  34  L.  Ed.  683, 
11  Sup.  Ct.  97,  Inland  etc.  Coasting  Co.  v.  Tolson,  139  U.  S.  559,  35 
L.  Ed.  273, 11  Sup.  Ct.  565,  Chateaugay  Iron  Co.  v.  Blake,  144  U.  S.  484, 
36  L.  Ed.  513, 12  Sup.  Ct.  732,  St.  Louis' etc.  Ry.  Co.  v.  Bradley,  54  Fed. 
633,  634,  4  C.  C.  A.  528,  Union  Pac.  Ry.  Co.  v.  Novak,  61  Fed.  580,  9 
C.  C.  A.  629,"  New  Jersey  Zinc  Co.  v.  Lehigh  Zinc  Co.,  59  N.  J.  L.  194, 
35  Atl.  917,  and  Galveston  etc.  Ry.  Co.  v.  Daniels,  9  Tex.  Civ.  App.  258, 
28  S.  W.  560,  all  following  rule;  Gila  Valley  etc.  Ry.  Co.  v.  HaU,  232 
U.  S.  103,  58  L.  Ed.  526,  34  Sup.  Ct.  229,  holding  court  is  to  determine 
whether  remark  made  in  reference  to  machinery  was  made  within  hear- 
ing distance  of  employee;  St.  Louis  etc.  Ry.  Co.  v.  Reed,  216  Fed.  744, 
132  C.  C.  A.  651,  approving  principle;  Williamson  v.  Berlin  Mills  Co., 
190  Fed.  3,  111  C.  C.  A.  185,  holding  one  having  worked  in  only  three 
mills  cannot  testify  as  to  appliances  in  general  use;  Kenney  ▼.  Med- 
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daugh,  118  Fed.  220,  55  C.  C.  A.  115,  applying  rule  in  holding  railroad 
used  due  care  in  providing  locomotive  fireman  with  reasonably  safe  place 
to  work  in  where  injured  by  mail  crane ;  Bradford  Glycerine  Co.  v.  Kizer, 
113  Fed.  896,  51  C.  C.  A.  524,  applying  rule  in  action  for  damages  for 
injuries  through  explosion  of  nitro-glycerine  used  by  oil-well  shooter; 
Sandy  Valley  etc.  Ry.  Co.  v.  Bentley,  161  Ky.  559,  171  S.  W.  179,  and 
Ft.  Collins  Dev.  Ry.  Co.  v.  France,  41  Colo.  521,  92  Pac.  955,  both  hold- 
ing witness  in  condemnation  proceedings  may  be  examined  as  to  value  of 
land ;  Devine  v.  Delano,  272  111.  189,  111  N.  E.  751,  holding  fireman  on 
switching  crew  of  railroad  could  testify  as  to  duties  of  switchmen; 
Missouri  etc.  R.  R.  Co.  v.  Fox,  60  Neb.  549,  83  N.  W.  750,  holding  yard- 
master  having  charge  of  switchmen  and  brakeman,  and  who  has  been 
switchman  and  handled  cars,  and  is  acquainted  with. mode  of  construc- 
tion, may  testify  as  expert  respecting  manner  of  construction  of  cars  in 
controversy  and  give  opinion  as  to  what  is  proper  and  improper  construc- 
tion ;  Sloan  v.  Baird,  162  N.  Y.  333,  56  N.  E.  754,  holding,  in  action  for 
seller's  refusal  to  complete  contract  to  sell  certain  property,  damages 
are  difference  between  amount  which  plaintiff  agreed  to  pay  and  value 
of  property ;  Di  Palma  v.  Weinman,  16  N.  M.  316,  121  Pac.  43,  holding 
tenant  of  building  might  testify  as  to  its  use  and  quality  for  business 
purposes ;  Keeney  v.  City  of  Fai^o,  14  N.  D.  429,  105  N.  W.  95,  holding 
witness  cannot  testify  as  to  property  value  unless  he  is  acquainted  with 
values  in  neighborhood;  Atchison  etc.  Ry.  Co.  v.  Baker,  37  Okl.  56,  130 
Pac.  580,  applying  principle  in  action  for  personal  injuries;  State  v. 
Jensen,  70  Or.  15.7,  140  Pac.  741,  allowing  complaining  witness  four 
years  old  to  testify  in  charge  of  rape;  Rugenstein  v.  Ottenheimer,  70  Or. 
603,  140  Pac.  748,  holding  fact  that  physician  is  not  licensed  to  practice 
in  State  will  not  militate  against  competency  of  his  evidence;  Ruckman 
V.  Imbler  Lumber  Co.,  42  Or.  234,  70  Pac.  812,  holding  where  witness 
testified  he  did  not  know  value  of  use  of  engine  and  boiler  of  size  of  that 
for  use  of  which  action  was  brought,  but  that  he  did  know  value  of  use 
of  engines  and  boilers  of  less  capacity,  he  was  not  disqualified  by  answer 
that  he  did  not  know  value  of  engine  and  boiler  in  question,  from  ex- 
pressing opinion  based  on  knowledge  of  use  of  smaller  engines ;  Farmers ' 
Bank  v.  Woodell,  38  Or.  300,  61  Pac.  839,  applying  rule  in  determinii^ 
competency  of  witness  testifying  that  he  cultivated  sugar  beets  in  1898, 
observed  their  growth  in  1899,  to  testify  as  to  when  they  should  be 
thinned  and  how  many  tons  could  be  raised  per  acre ;  Pecos  etc.  Ry.  Co. 
V.  Coffman,  56  Tex.  Civ.  476,  121  S.  W.  220,  holding  fact  that  physician 
had  never  treated  person  for  disease  will  not  prevent  him  from  testify- 
ing as  to  same ;  Texas  etc.  Ry.  Co.  v.  Warner,  42  Tex.  Civ.  286,  93  S.  W. 
491,  holding  witness  might  testify  as  to  what  in  his  opinion  caused  dam- 
age to  goods  in  transit;  dissenting  opinion  in  Southern  Pac.  Co.  v. 
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Arnetty  111  Fed.  859,  50  C.  C.  A.  17,  majority  holding,  in  action  for  dam- 
ages to  cattle  shipped  by  rail,  evidence  of  vaqueros  as  to  condition  of 
cattle  and  that  cattle  shipped  from  warm  to  colder  climate  would  lie 
down  in  cars  and  be  unable  to  get  np  was  competent,  though  witnesses 
had  not  shipped  cattle  by  rail.  r 

Distinguished  in  Germania  etc.  Ins.  Co.  v.  Lewin,  24  Colo.  53,  65  Am. 
St.  Bep.  221,  51  Pac.  492,  licensed  physician  of  large  practice  is  compe- 
tent expert  as  to  effect  of  drug  on  human  system. 

Qualification  of  witness  to  testify  as  expert  as  resting  in  discretion 
of  trial  court.    Note,  Aim.  Gas.  1912D,  817. 

Implied  warranty  on  sale  of  goods  by  description.    Note,  23  £.  R.  G. 
465. 

ISO  U.  S.  527-^58,  32  Ii.  Ed.  1017,  9  Sup.  Ot.  612,  BXTrLEB  Y.  BOSTON 
ETC.  a  S.  CO. 

limited  Liability  Act  applies  to  case  of  personal  injury  or  death. 
Approved  in  The  Longfellow,  104  Fed.  363,  45  C.  C.  A.  379,  reaffirm- 
ing rule;  Oceanic  Steam  Navigation  Co.  v.  Mellor,  233  U.  S.  732, 
L.  B.  A.  1916B,  637,  58  L.  Ed.  1180,  34  Sup.  Ct.  754,  holding  where 
foreign  vessel  seeks  to  limit  liability.  United  States  law  will  be  applied ; 
White  V.  Island  Transportation  Co.,  233  U.  S.  350,  351,  58  L.  Ed.  995, 
996,  34  Sup.  Ct.  589,  holding  limitation  of  liability  may  be  founded  on 
single  claim  for  personal  injury;  Richardson  v.  Harmon,  222  U.  S.  104, 
105,  106,  56  L.  Ed.  113,  114,  32  Sup.  Ct.  27,  holding  limitation  of  Ha- 
bility  extended  to  nonmaritime  torts;  Deslions  v.  La  Compagnie  Gen- 
erale  Transatlantique,  210  U.  S.  120,  138,  52  L.  Ed.  986,  993,  28  Sup. 
Ct.  664,  allowing  French  steamboat  company  to  limit  liability  for  col- 
lision; The  Albert  Dumois,  177  U.  S.  259,  44  L.  Ed.  762,  20  Sup.  Ct. 
603,  holding  valid  claims  may  be  asserted  under  Limited  Liability  Act 
for  damages  on  account  of  loss  of  life  of  passengers  in  collision,  though 
local  law  gives  no  lien  on  vessel;  Boston  Marine  Ins.  Co.  v.  Metro- 
politan Redwood  Lumber  Co.,  197  Fed.  713,  117  C.  C.  A.  97,  holding 
evidence  sliowed  that  vessel  was  not  so  unseaworthy  as  to  deprive 
owner  of  right  to  limit  liability;  Cook  v.  Smith,  187  Fed.  541,  109 
C.  C.  A.  304,  holding  right  to  limitation  of  liability  is  waived  by  settle- 
ment made  with  claimant;  Great  Lakes  Towing  Co.  v.  Mill  Transp.  Co.. 
155  Fed.  16,  22  L.  B.  A.  (N.  S.)  769,  83  C.  C.  A.  607,  holding  towing 
company  under  contract  with  steamship  company  could  not  be  limited 
in  salvage  service  rendered  vessel;  State  v.  Daggett,  87  Wash.  259, 
L.  R.  A.  1916A,  446,  151  Pac.  650, 10  N.  C.  C.  A.  698,  and  The  Rochester, 
230  Fed.  52l,  both  allowing  limitation  of  liability  as  to  claim  for  per- 
sonal injuries;  The  Mauch  Chunk,  139  Fed.  748,  funeral  expenses  of 
person  killed  by  collision  recoverable  as  part  of  damages  against  vessel 
in  fault;    The  Onoko,  107    Fed.  988,  47  C.  C.  A.  Ill,  holding,  under 
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Illinois  or  Wisconsin  statutes,  suit  in  rem  for  wrongful  death  of  person 
killed  as  result  of  collision,  cannot  be  maintained  in  admiralty  against 
vessel  charged  with  being  in  fault  for  collision;  Craig  v.  Continental 
Ins.  Co.,  141  U.  S.  645,  35  L.  Ed.  888,  12  Sup.  Ct.  99,  and  Loughin  v. 
McCaulley,  186  Pa.  St.  520,  66  Am.  St.  Bep.  87S,  40  Atl.  1021,  both 
reaffirming  rule;  Quinlan  v.  Pew,  56  Fed.  115,  5  C.  C.  A.  438,  where 
sailor  was  injured  by  parting  of  sheet;  In  re  Meyer,  74  Fed.  886,  897, 
such  owners  as  have  knowledge  of  ship's  improper  deviation  from  course 
are  disentitled  to  limited  liability;  The  Catskill,  95  Fed.  702,  703,  per- 
sonal injury  claims  share  pro  rata  with  others;  Gokey  v.  Fort,  44  Fed. 
365,  construing  act  of  1884. 

Distinguished  in  McPhail  v.  Williams,  41  Fed.  61,  holding  joint  ship 
owners  both  liable  for  materialman's  repair  claim. 

Limitation  of  vessel  owner's' liability.    Note,  Ann.  Oas.  1913D,  1225, 
1231. 

Quaere,  whether  owner  of  coaster,  not  privy,  and  not  having  complied 
with  inspection  laws,  can  daim. 

Approved  in  The  Annie  Faxon,  75  Fed.  320,  21  C.  C.  A.  366,  failure 
to  have  repaired  boiler  inspected  disentitles  ship  owner  to  limited  liability. 

Suits  for  personal  injuries  are  snspended  by  institution  of  proceedings 
to  limit  liability. 

Approved  in  Black  v.  Southern  Pac.  R.  Co.,  14  Sawy.  122,  39  Fed. 
566,  reaffirming  rule;  In  re  Whitelaw,  71  Fed.  735,  739,  allegation  that 
owners  are  in  fault  cannot  affect  court's  jurisdiction. 

Distinguished  in  Dowdell  v.  United  States  District  Court,  139  Fed. 
445,  claimant  not  appearing  in  proceeding  for  limitation  of  liability 
not  entitled  to  have  proceeding  reopened  after  final  decree  to  prove  his 
claim;  Quinlan  v.  Pew,  56  Fed.  114,  5  C.  C.  A.  438,  arguendo. 

Act  of  February  28,  1871,  does  not  supersede  proceedings  to  limit  lia- 
bility. 

Approved  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  662,  45 
L.  Ed.  321,  21  Sup.  Ct.  215,  holding  city  liable,  by  maritime  law,  for 
negligence  of  servants  in  charge  of  fireboat,  while  hastening  to  put 
out  fire,  in  consequence  of  which  boat  collides  with  and  injures  another 
vessel. 

Allegation  that  second  oilicer  in  charge  was  not  licensed  pilot  does  not 
ailect  right. 

Approved  in  The  George  W.  Roby,  111  Fed.  614,  49  C.  C.  A.  481, 
holding  vessel  owner  not  deprived  of  right  to  limitation  of  liability 
for  damages  caused  by  collision,  for  misconduct  of  officers  or  crew,  to 
which  he  was  not  privy;  Quinlan  v.  Pew,  56  Fed.  115,  5  C.  C.  A.  438, 


753  BUTLER  v.  BOSTON  ETC.  S.  S.  CO.    130  U.  S.  527-558 

master's  knowledge  of  defective  rigging  is  not  imputed  to  owner;  The 
Annie  Faxon,  75  Fed.  316,  318,  21  C.  C.  A.  366  (afl&rming  66  Fed.  581), 
refusing  to  impute  competent  employee's  negligent  inspection  of  bailer 
to  corporate  owner;  The  Colima,  82  Fed.  680,  where  ship  capsized 
owing  to  careless  loading  under  master's  supervision. 

Liability  of  ship  owner  for  collision  due  to  negligence  of  qualified 
pilot.    Note,  19  E.  R.  0.  219. 

Master  and  first  officer  are  presumed  duly  licensed  where  contrary  not 
aUeged. 

Approved  in  Quinlan  v.  Pew,  56  Fed.  118,  5  C.  C.  A.  438,  as  to  onus 
of  proving  owner's  knowledge  of  defective  rigging;  In  re  Meyer,  74 
Fed.  892,  where  captain  was  merely  shown  to  be  licensed  ship  master. 

Admiralty  has  no  jurisdiction  of  suit  for  deatb  hy  negligence  on  hifith 
seas,  in  absence  of  statute. 

Approved  in  Rundell  v.  La  Compagnie  Generale  Transatlantique,  100 
Fed.  659,  40  C.  C.  A.  625,  reaffirming  rule;  Old  Dominion  Steamship 
Co.  V.  Gilmore,  207  U.  S.  404,  52  L.  Ed.  269,  28  Sup.  Ct.  133,  allowing 
recovery  by  representative  of  one  killed  on  high  seas ;  The  Steam  Dredge 
No.  6,  222  Fed.  578,  holding  dredge  operating  on  Harlem  River  not  re- 
sponsible for  injury  to  gas-main,  laid  on  bottom  of  river  without  her 
notice;  Schuede  v.  Zenith  S.  S.  Co.,  216  Fed.  568,  and  The  Fred  E. 
Sander,  208  Fed.  729,  4  C.  C.  A.  896,  both  holding  workmen's  compen- 
sation law  of  Washington  does  not  prevent  injured  seaman  from  prose- 
cuting claim  in  admiralty;  The  Florida,  212  Fed.  335,  holding  United 
States  is  bound  same  as  private  shipper  in  proceedings  to  limit  liability; 
Union  Steamboat  Co.  v.  Chaffin's  Admrs.,  204  Fed.  416,  122  C.  C.  A. 
598,  holding  where  owner  delays  nine  years  in  taking  testimony  on 
limitation  of  liability,  he  cannot  plead  laches  on  part  of  claim  owners; 
Monongahela  River  Consol.  Coal  etc.  Co.  v.  Hurst,  200  Fed.  713,  715, 
119  C.  C.  A.  127,  holding  right  of  limitation  of  liability  is  not  waived 
by  appeal  from  decree  awarding  damages  for  collision;  In  re  Louisville 
&  Cincinnati  Packet  Co.,  223  Fed.  188,  189,  194,  and  The  Enterprise, 
196  Fed.  410,  both  holding  proceeding  for  limitation  of  liability  must 
be  instituted  in  district  in  which  suit  is  brought;  New  York  &  Long 
Branch  Steamboat  Co.  v.  Johnson,  195  Fed.  741,  115  C.  C.  A.  540, 
holding  husband  may  maintain  suit  in  admiralty  for  injuries  sustained 
by  wife;  The  Passaic,  190  Fed  645,  holding  limitation  of  liability  can- 
not be  sought  after  vessel  has  deteriorated  in  value ;  Davenport  v.  Win- 
nisimmet  Co.,  162  Fed.  866,  89  C.  C.  A.  552,  holding  limitation  of 
liability  might  be  sought  two  years  after  judgment  was  obtained  against 
company;  Plummer  v.  Northern  Pac.  Ry.  Co.,  152  Fed.  209,  upholding 
Federal  Liability  Act;  dissenting  opinion  in  Swayne  v.  Barsch,  226 
XIV— 48 
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Fed.  595,  majority  holding  one  injured  while  working  as  stevedore  within 
jurisdiction  oi  Oregon  might  recover  under  workmen's  compensation  law 
of  that  State. 

Distinguished  in  Atlantic  Works  v.  Tug  Glide,  157  Mass.  530,  33  N.  E. 
165,  State  cannot  give  and  enforce  maritime  lien  by  proceedings  peculiar 
to  admiralty. 

Jurisdiction  of    and    law  governing,  action    for    death  on  waters. 
Note,  L.  B.  A.  1916A,  1159,  1167. 

Limited  liability  Act  is  ooextensive  with  general  admiralty  Juzisdietioii 
of  United  States. 

Approved  in  Oregon  R.  R.  &  N.  Co.  v.  Balfour,  179  U.  S.  56,  45  L.  Ed. 
84,  21  Sup.  Gt.  29,  holding  proceedings  under  Limited  Liability  Act  are 
admiralty  cases  within  Judiciary  Act  of  1891,  §  6,  making  judgments 
of  Circuit  Court  of  Appeals  final ;  In  re  Gamett,  141  U.  S.  12,  85  L.  Ed. 
633,  11  Sup.  Ct.  842,  and  In  re  Whitelaw,  71  Fed.  734,  both  reaffirming 
rale;  In  re  Morrison,  147  U.  S.  34,  87  L.  Ed.  68,  13  Sup.  Ct.  253,  per- 
sonal service  on  ship's  owner  in  district  of  court  where  petition  is  filed 
is  unnecessary;  The  Katie,  40  Fed.  493,  7  L.  B.  A.  65,  act  extends  to 
waters  of  Savannah  River;  The  City  of  Norwalk,  55  Fed.  104,  112, 
administering  State  statute  giving  damages  for  death  by  negligence ;  The 
Tolchester,  42  Fed.  184,  upholding  admiralty  jurisdiction  over  ship 
ordinarily  in  Maryland  waters  only^  The  E.  A.  Shores,  Jr.,  73  Fed.  348, 
Harter  law  of  1893  applies  to  vessels  on  great  lakes. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  279. 

Law  governing  limitation  of  ship  owner's  liability.    Note,  L.  B.  A. 
1916B,  646. 

Oenerftl  maritime  law  is  law  of  this  country,  subject  to  amendment  by 
Congress. 

Approved  in  The  City  of  Norwalk,  55  Fed.  105,  holding  power  of 
Congress  over  maritime  law  is  implied;  The  A.  W.  Thompson,  39  Fed. 
117,  arguendo. 

BonxidarieB  and  limits  of  Jurisdiction  are  matters  of  Judicial  cognizance 
alone. 

Approved  in  In  re  Humboldt  etc.  Mfg.  Assn.,  60  Fed.  432,  applying 
California  damage  law  to  injury  on  sea  within  three-mile  limit  claimed 
by  State;  dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New  York, 
179  U.  S.  586,  45  L.  Ed.  330,  21  Sup.  Ct.  225,  majority  holding  city  liable 
by  maritime  law  for  negligence  of  servants  in  charge  of  fireboat  while 
hastening  to  fire,  in  consequence  of  which  boat  collides  with  and  injures 
another  vessel. 

Applying  City  of  Norwich,  118  U.  S.  468,  SO  L.  Ed.  134,  6  Sup.  Ot.  1160. 
on  question  as  to  insurance  money.  ^ 
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Approved  in  The  Rapid  Transit^  52  Fed.  322,  following  rule. 

What  the  ''common  law"  includes.    Note,  Ann.  Oas.  191SE,  1229. 

What  law  governs  the  right  of  a  workman  to  recover  compensation 
for  injuries.    Note,  4  N.  0.  0.  A.  71. 

Miscellaneous.  Cited  in  Manchester  v.  Massachusetts,  139  U.  S.  262, 
35  L.  Ed.  166, 11  Sup.  Ct  564  (afi&rming  152  Mass.  246,  23  Am.  St.  Rep. 
834,  9  L.  R.  A.  243,  25  N.  E.  118),  upholding  State  law  regulating  fishing 
in  Buzzard's  Bay;  The  St.  Nicholas,  49  Fed.  677,  arguendo. 

130  U.   8.   569-565,   32  L.  Ed.   lOiS,   9  Sup.   Ot.   603,   HUUNO  Y.   KAW 
VALLEY  BY.  CO. 

PubUcatioii  of  notice  of  proceedings  to  condemn  is  due  process  of  law. 
Approved  in  Grannis  v.  Ordean,  234  U.  S.  394,  58  L.  Ed.  1369,  34 
Sup.  Ct.  779,  holding  misnomer  in  notice  would  not  affect  validity  of 
service;  American  Land  Co.  v.  Zeiss,  219  U.  S.  69,  55  L.  Ed.  98,  31 
Sup.  Ct.  200,  upholding  McEnemey  Act  of  California  of  1906  relating 
to  restoration  of  titles  where  records  destroyed ;  Ballard  v.  Hunter,  204 
U.  S.  254,  262,  51  L.  Ed.  471,  475,  27  Sup.  Ct.  261,  upholding  con- 
structive service  on  nonresidents  in  condemnation  proceedings;  Leigh 
v.  Green,  193  U.  S.  92,  48  L.  Ed.  629,  24  Sup.  Ct.  390,  personal  service 
on  lienholder  not  necessary  in  suit  by  purchaser  at  tax  sale  to  enforce 
his  lien;  Turpin  v.  Lemon,  187  U.  S.  58,  47  L.  Ed.  74,  23  Sup.  Ct.  23, 
holding  bill  to  set  aside  tax  sale  which  does  not  charge  that  statutory 
procedure  was  not  strictly  pursued,  but  relies  on  failure  of  sheriff's 
return  of  sale  to  set  forth  compliance  with  such  procedure  on  ground 
of  lack  of  due  process  cannot  be  maintained;  Weber  v.  Grand  Lodge  of 
Kentucky  F.  &  A.  M.,  169  Fed.  527,  529,  95  C.  C.  A.  20,  upholding  sub- 
stituted se]%ice  in  action  of  forcible  detainer;  Indiana  etc.  Lumber  & 
Mfg-  Co.  V.  Brinkley,  164  Fed.  967,  91  C.  C.  A,  91,  holding  complaint 
to  quiet  title  must  allege  warning  notice  given  to  unknown  heirs ;  Taylor 
V.  Drainage  Dist.  No.  56,  167  Iowa,  53,  L.  R.  A.  1916B,  1193,  148 
N.  W.  1043,  holding,  allowing  twenty  days  between  last  day  of  publica- 
tion and  hearing,  is  sufficient ;  Johnson  v.  Hunter,  127  Fed.  223,  uphold- 
ing Acts  Ark.  1895,  p.  88,  No.  71,  relative  to  proceedings  to  collect 
taxes  on  property  owned  by  nonresidents;  Ridgely  v.  Mayor  etc.  of 
Baltimore,  119  Md.  578,  87  Atl.  913,  holding  substituted  service  sufficient 
against  nonresidents  in  condemnation  proceedings;  Appleton  v.  Newton, 
178  Mass.  281,  59  N.  E.  649,  upholding  Stats.  1872,  c.  344,  authorizing 
city  of  Newton  to  acquire  land  for  waterworks,  and  requiring  instru- 
ment reciting  taking  to  be  filed  in  registry  of  deeds,  and  allowing  owner 
three  years  in  which  to  enforce  claim  for  damages;  Tyler  v.  Court  of 
R^stration,  175  Mass.  76, 104,  55  N.  E.  814,  825,  upholding  Stats.  1898, 
c.  562   (Registration  Act),  providing  for  cutting  off  adverse  interests 
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in  land  of  unknown  claimants  by  publication  of  notice  to  "whom  it  may 
concern" ;  Bledsoe  v/  Stallard,  250  Mo.  163,  157  S.  W.  79,  upholding 
notice  of  condemnation  required  under  laws  of  Missouri;  State  v.  Blair, 
245  Mo.  695,  151  S.  W.  152,  holding  publication  of  notice  in  "Rich  ffill 
Enterprise"  when  order  directed  "Western  Enterprise"  will  not  affect 
notice ;  State  v.  Stanton,  235  Mo.  231,  138  S.  W.  339,  holding  fact  that 
clerk  of  County  Court  was  interested  in  drainage  district  will  not  affect 
notice  issued  by  him;  Tiedemann  v.  Tiedemann,  36  Nev.  509,  137  Pac. 
829,  holding  personal  service  required  on  defendant  in  action  of  divorce ; 
Weeks  v.  Weeks,  79  N.  J.  L.  282,  75  Atl.  480,  holding  attachment 
may  be  lien  on  land  acquired  after  issuance  of  writ;  Hill  v.  Henry,  66 
N.  J.  Eq.  156,  57  Atl.  556,  holding  Chancery  Act  of  1902,  §  10,  allowing 
a  special  service,  has  no  application  to  suit  to  quiet  title;  Aldredge  v. 
School  District  No.  16,  10  Okl.  699,  65  Pac.  97,  holding  condemnation 
proceeding  for  school  purposes  void  for  want  of  notice ;  Perry  v.  Young, 
133  Tenn.  534,  182  S.  W.  580,  holding  where  court  had  jurisdiction  over 
insurance  policy  sued  on,  it  could  bind  nonresident  distributees;  Clem 
v.  Given's  Exr.,  106  Va.  147,  55  S.  E.  568,  holding  suit  for  specific 
I>erformance  of  contract  for  sale  of  realty  may  be  brought  against  non- 
resident executor  by  publication;  Arndt  v.  Griggs,  134  U.  S.  326,  33 
L.  Ed.  921,  10  Sup.  Ct.  561,  service  by  publication  of  nonresidents  under 
State  law  will  support  real  action;  State  v.  Oshkosh,  84  Wis.  564,  54 
N.  W.  1099,  upholding  i>ersonal  service  by  city  of  notice  of  petition 
to  condemn ;  dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S.  609, 
60  K  Ed.  886,  26  Sup.  Ct.  525,  majority  holding  decree  of  divorce 
obtained  by  husband  in  Connecticut  where  he  was  domiciled  on  con- 
structive service  of  summons  not  effective  in  New  York. 

Distinguished  in  Brooks  v.  Dun,  51  Fed.  146,  annulling  law  providing 
for  substituted  service  of  nonresident  in  personal  action ;  In  re  Smith's 
Petition,  9  Wash.  88,  37  Pac.  312,  as  to  service  on  residents;  Union 
Terminal  R.  R.  Co.  v.  Kansas  City  Belt  Ry.  Co.,  9  Kan.  App.  284,  60 
Pac.  541,  542,  holding  where  one  railroad  attempts  by  condemnation  to 
obtain  for  its  right  of  way  fhe  property  of  another  railroad,  and  in  so 
doing  conceals  its  real  purpose  and  object  by  failing  to  describe  in  its 
petition  or  notice  the  particular  tract  it  intends  to  condemn,  proceed- 
ings are  void. 

Service   of   process    constituting    due   process  of   law.    Note,  50 
L.  B.  A.  599. 

Disqnaliflcation  of  one  cominliwioner,  where  all  iluly  sworn,  cannot  be 
raised  collaterally. 

Approved  in  Pettit  v.  Commissioners  of  Wicomico  County,  123  Md. 
138,  Ann.  Oas.  1916G,  35,  90  Atl.  996,  refusing  to  allow  collateral  attack 
on  road  commissioner,  for -failure  to  satisfy  statutory  provision;  Martin 
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County  V.  Kampert,  129  Minn.  156,  151  N.  W.  899,  holding  disqualifi- 
cation of  canal  commissioner  on  account  of  interest  in  land  to  be  affected 
cannot  be  raised  for  first  time  in  suit  on  bond;  Edwards  v.  City  of 
Cheyenne,  19  Wyo.  153,  114  Pac.  688,  holding  disqualification  of  com- 
missioners cannot  be  raised  in  suit  to  enjoin  entry ;  Chicago  etc.  Ry.  Co. 
V.  Griesser,  48  Kan.  665,  666,  29  Pac.  1083,  1084,  where  it  was  claimed 
that  commissioners  were  not  shown  to  be  freeholders;  Corson  v.  Shoe- 
maker, 55  Minn.  400,  57  N.  W.  139,  proof  of  nonresidence  is  prerequisite 
of. service  by  publication;  Thompson  v.  Chicago  etc.  Ry.  Co.,  110  Mo.  162, 
19  S.  W.  81,  irregularity  in  commissioner's  appointment  is  not  open  to 
collateral  attack;  Neilson  v.  Chicago  etc.  R.  Co.,  91  Wis.  560,  64  N.  W. 
849,  where  proceeding  is  regular  title  vests. 

Collateral  attack  on  eminent  domain  proceeding.    Note,  Ann.  Gas. 
19160,  40,  42. 

130  U.  8.  665-672,  32  L.  Ed.  1043,  9  Sop.  Ot.  606,  UNION  TRUST  OO.  T. 
SOUTHEBN  INI.AND  NAV.  ETC.  OO. 

AU  peisons  dealing  with  property  are  bound  to  notice  pending  suit  re- 
lating to  title. 

Approved  in  United  States  v.  Cooper,  196  Fed.  585,  holding  suit  by 
United  States  to  cancel  patent  is  not  pending  until  service  made  on  de- 
fendant; Rickey  Land  etc.  Co.  v.  Miller  &  Lux,  152  Fed.  21,  81  C.  C.  A. 
207,  holding  where  party  purchases  water  rights  pending  litigation,  it 
will  be  bound  by  judgment ;  Miller  &  Lux  v.  Rickey,  146  Fed.  586,  Fed- 
eral court  where  suit  involving  water  rights  was  pending  enjoined  gran- 
tee of  defendant  from  bringing  suit  in  State  court  involving  same  sub- 
ject matter;  Mankato  v.  Barber  Asphalt  Pav.  Co.,  142  Fed.  335,  73 
C.  C.  A.  439,  contract  for  street  paving  made  after  injunction  against 
city  officers  did  not  violate  terms  of  injunction ;  United  States  v.  Chicago 
etc.  R.  Co.,  116  Fed.  973,  54  C.  C.  A.  545,  holding  suit  not  lis  pendens 
where  no  subpoena  served;  Moshenz  v.  Independent  Order  Ahawas 
Israel,  215  Mass.  188,  102  N.  £.  326,  holding  where  fraternal  insurance 
order  is  enjoined  from  doing  business  on  account  of  misappropriation  of 
funds,  meml^er  cannot  institute  suit  against  it;  Gobble  v.  Orrcll,  163 
N*.  C.  493,  79  S.  E.  959,  holding  injunction  restraining  divorce  defendant 
from  alienating  land  will  be  in  force  only  until  final  decree;  Mellen  v. 
Moline  Iron  Works,  131  U.  S.  371,  83  L..  Ed.  184,  9  Sup.  Ct.  787,  subse- 
quent decree  binds  purchaser  pendente  lite;  Thompson  v.  Baker,  141 
U.  S.  656,  85  L.  Ed.  891, 12  Sup.  Ct.  91,  innocent  purchaser  from  fraud- 
ulent grantee  takes  subject  to  i>ending  attachment ;  Lacassagne  v.  Chap- 
ius,  144  U.  S.  125,  86  L.  Ed.  871,  12  Sup.  Ct.  662,  purchaser  pendente 
lite  is  subject  to  operation  of  writ  of  possession;  McGregor  v.  White,  15 
Tex.  Civ.  App.  304,  39  S.  W.  1027,  record  of  sheriff's  deed  is  notice  to 
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innocent  purchaser;  Belmont  Nail  Co.  v.  Columbia  etc.  Steel  Co.,  46  Fed. 
11,  general  assignment  by  corporation  does  not  affect  prior  suit  for 
receivership;  dissenting  opinion  in  City  of  Laporte  v.  Northern  Trust 
Co.,  187  Fed.  38, 109  C.  C.  A.  74,  majority  holding  rule  is  subject  to  ex- 
ception in  cases  of  negotiable  instruments. 

Distinguished  in  City  of  Laporte  v.  Northern  Trast  Co.,  187  Fed.  29, 
30f  109  C.  C.  A.  74,  holding  rule  is  subject  to  exception  as  regards  nego- 
tiable instruments. 

The  law  of  lis  pendens.    Note,  56  Am.  St.  Bep.  857,  858,  859,  860.« 

Erroneous  decree  can  only  be  questioned  on  appeaL 
Approved  in  Mehler  v.  Cornwell,  3  App.  D.  C.  100,  holding  suit  by 
judgment  creditor  will  not  be  defeated  because  writ  was  returned  nulla 
bona  before  return  day. 

Intervention  in  Federal  courts.    Note,  Ann.  Oas.  1918D,  1036. 

Transfer  of  property  in  violation  of  restraining  order.    Note,  50 
L.  E.  A.  (N.  8.)  873,  874. 

Miscellaneous.  Cited  in  Belt  v.  United  States,  4  App.  D.  C.  30,  hold- 
ing trial  by  jury  may  be  waived  in  criminal  case. 

130  XT.  S.  672-^80,  92  K  Ed.  1038,  9  Sup.  Ot.  609,  SYNNOTT  T.  SHAUaH- 
NESST. 

Broker  notified  that  yendor  will  pay  no  commissions,  presumpUon  Is 
tbat  vendee  was  to  pay. 

Approved  in  Wolverton  v.  Tuttle,  51  Or.  506,  94  Pac.  963,  holding 
where  husband  completed  arrangements  for  sale  of  wife's  property, 
agreement  to  pay  ^commissions  later  made  by  her  was  without  consid< 
eration. 

When  has  a  broker  earned  his  commission.    Note,  139  Am.  St.  Bep. 
257. 

130  U.  S.  581-611,  32  I*.  Ed.  1068,  0  Sup.  Ot.  623,  THE  CmiNESE  EXCUT- 
SIGN  CASE. 

One  white  witness  must  prove  residence  of  Oblnese  clianglng  same. 
Approved  in  Li  Sing  v.  United  States,  180  U.  S.  494,  45  L.  Ed.  638,  21 
Sup.  Ct.  453,  upholding  28  Stat.  7,  c.  14,  excluding  Chinese  as  witnesses 
to  prove  fact  that  Chinaman,  claiming  right  as  merchant,  to  re-enter 
United  States,  had  been  engaged  as  such  for  one  year  prior  to  his 
departure;  Low  Foon  Yin  v.  United  States  Immigration  Conmir.,  145 
Fed.  796,  76  C.  C.  A.  355,  Chinaman  in  proceeding  for  deportation  can 
be  compelled  to  testify  against  himself,  proceeding  not  being  criminal; 
United  States  v.  Lee  Huen,  118  Fed.  464,  holding  mere  fact  that  witness 
for  defendant  in  deportation  proceedings  is  himself  a  Chinese  does  not 
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render  him  an  interested  witness  within  role  which  permits  interest  to 
be  considered  as  discrediting  circumstance;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  730,  37  L.  Ed.  919, 13  Sup.  Ct.  1028,  upholding  summary 
proceeding  before  judge  provided  for  in  Deportation  Act;  In  re  Jew 
Wong  Loy,  91  Fed.  243,  discrediting  evidence,  contradictory  in  other  re- 
spects, of  Chinaman  claiming  birth  here  and  Chinese  witness. 

Distinguished  in  United  States  v.  Chin  Sing  Quong,  224  Fed.  759,  hold- 
ing in  proceedings  to  deport,  Chinese  may  establish  his  right  to  remain 
by  witnesses  of  his  own  race. 

Treaties  as  to  subjects  witliln  power  of  Congress  may  be  repealed  or 
modified. 

Approved  in  Lone  Wolf  v.  Hitchcock,  187  U.  S.  566,  47  L.  Ed.  306,  23 
Sup.  Ct.  221,  holding  Comanche  treaty  of  1867  does  not  preclude  enact- 
ment of  31  Stat.  677,  c.  813,  providing  for  allotments  to  Indians  in  sev- 
eralty out  of  lands  held  in  common  within  reservation ;  The  Tokai  Maru, 
190  Fed.  454,  111  C.  C.  A.  282,  upholding  laws  providing  fishing  re'gu- 
lations  in  Alaskan  waters;  The  Koenigin  Luise,  184  Fed.  174,  holding 
Court  of  Admiralty  has  no  jurisdiction  over  dispute  between  alien  sea- 
man and  Oerman  vessel ;  Wadsworth  v.  Boysen,  148  Fed.  774,  78  C.  C.  A. 
437,  agreement  between  Indian  tribes  and  Department  of  Interior 
amended  by  proviso  in  statute  ratifying  it ;  The  Bound  Brook,  146  Fed. 
165,  jurisdiction  of  foreign  consul,  under  treaty,  of  disputes  between 
captains  and  crews  of  foreign  vessels  not  taken  away  because  act  com- 
plained of  was  also  violation  of  an  act  of  Congress;  Hong  Wing  v. 
United  States,  142  Fed.  130,  73  C.  C.  A.  346,  Chinese  Exclusion  Act  of 
1902,  abrogated  treaties  inconsistent  with  it;  The  Kestor,  110  Fed.  448, 
holding  30  Stat.  755,  §  24,  prohibiting  prepayment  of  wages  of  seaman, 
applies  to  prepayment  on  American  soil  or  in  American  waters  of  wages 
of  seamen,  who  are  British  subjects  shipping  in  American  ports  on 
British  merchant  vessels;  Ex  parte  Ortiz,  100  Fed.  959,  holding,  until 
ratification  of  treaty  of  peace,  military  tribunal  in  Porto  Rico  had  juris- 
diction to  try  offenses  committed  by  civilians;  Carter  v.  United  States, 
1  Ind.  Ter.  347,  37  S.  W.  205,  holding  in  indictment  for  maintaining  nui- 
sance, date  of  commission  of  offense  is  not  material;  Minnesota  Canal 
etc.  Co.  V.  Pratt,  101  Minn.  233,  11  L.  R.  A.  (N.  S.)  105,  112  N.  W.  406, 
refusing  to  allow  diversion  of  waters  of  river  forming  boundary  between 
United  States  and  Canada ;  Gleason  v.  Wood,  28  Okl.  507,  114  Pac.  705, 
holding  lands  of  citizens  of  five  civilized  tribes,  from  which  restrictions 
had  been  removed,  were  subject  to  State  taxation;  Homer  v.  United 
States,  143  U.  S.  578,  36  L.  Ed.  269,  12  Sup.  Ct.  525,  reaffirming  rule ; 
Fong  Yue  Ting  v.  United  States,  149  U.  S.  706,  720,  721,  722,  723,  37 
L.  Ed.  910,  915,  916,  13  Sup.  Ct.  1019, 1025,  upholding  Chinese  Deporta- 
tion Act;  Lem  Moon  ling  v.  United  States,  158  U.  S.  549,  39  L.  Ed.  1086, 
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15  Sup.  Ct.  971,  words  of  such  act  must  clearly  indicate  modification  of 
repeal;  La  Abra  etc.  Min.  Co.  v.  United  States,  175  U.  S.  460,  44  L.  Ed. 
236,  20  Sup.  Ct.  181,  upholding  congressional  provision  for  trial  of  claim- 
ant's  right  to  moneys  awarded  it  nnder  treaty. 
Distinguished  in  United  States  v.  Chong  Sam,  47  Fed.  882,  arguendo. 

Courts  cannot  detennine  whether  goTemment  la  Justlfled  In  alirogatiiig 
treaty. 

Approved  in  United  States  v.  Chong  Sam,  47  Fed.  879,  construing  act 
of  1888  as  to  right  of  appeal. 

Aliens  may  be  excluded  by  United  States,  e.  g.,  Chinese  Exclusion  Act. 
Approved  in  Frick  v.  Lewis,  195  Fed.  697, 115  C.  C.  A.  493,  and  Lapina 
V.  Williams,  232  U.  S.  88,  58  L.  Ed.  618,  34  Sup.  Ct.  196,  both  upholding 
right  of  United  States  to  deport  alien  woman  found  in  house  of  prosti- 
tution within  three  years  after  arrival;  United  States  v.  Williams,  194 
U.  S.  290,  291,  295,  48  L.  Ed.  983,  984,  986,  24  Sup.  Ct.  719,  upholding 
act  of  March  3, 1903,  for  exclusion  and  deportation  of  alien  anarchists ; 
Ex  parte  Lung  Wing  Wun,  161  Fed.  212,  holding  judgment  of  United 
States  commissioner  on  immigration  question  is  not  conclusive  so  as  to  be 
free  from  collateral  attack ;  Wong  Sang  v.  United  States,  144  Fed.  970, 
75  C.  C.  A.  383,  denying  petition  for  writ  of  habeas  corpus  brought  by 
Chinaman  residing  in  United  States  and  claiming  to  be  father  of  the 
persons  refused  admission ;  United  States  v.  Hung  Chang,  134  Fed.  23, 
26,  67  C.  C.  A.  93,  Chinese  arrested  for  deportation  not  entitled  to  con- 
stitutional rights  of  one  charged  with  crime;  Ekiu  v.  United  States,  142 
U.  S.  659,  35  L.  Ed.  1149,  12  Sup.  Ct.  338,  upholding  Alien  Exclusion 
Act  of  1891;  Lees  v.  United  States,  150  U.  S.  480,  37  L.  Ed.  1161, 14  Sup. 
Ct.  164,  upholding  act  excluding  alien  laborers  under  contract ;  Fong  Yue 
Ting  V.  United  States,  149  U.  S.  705,  706,  707,  717,  722,  37  L.  Ed.  910, 
911,  914.  916, 13  Sup.  Ct.  1019, 1023, 1025  (see  dissenting  opinion  in  149 
U.  S.  734,  738,  756,  37  L.  Ed.  920,  921,  928,  13  Sup.  Ct.  1030, 1031, 1039), 
upholding  act  of  Congress  providing  for  deportation  of  certain  Chinese ; 
Wong  Wing  v.  United  States,  163  U.  S.  230,  41  L.  Ed.  141,  16  Sup.  Ct. 
978,  and  In  re  Sing  Lee,  54  Fed.  336,  both  upholding  provision  of  act  of 
1892  for  deportation  without  jury  trial;  Lem  Moon  Sing  v.  United 
States,  158  U.  S.  541,  39  L.  Ed.  1083,  15  Sup.  Ct.  968,  holding  similarly 
even  as  to  one  who  has  acquired  domicile  and  left  temporarily;  In  re 
Mah  Wong  Gee,  47  Fed.  435,  deporting  to  Canada  Chinaman  coming  from 
there;  United  States  v.  Chu  Chee,  93  Fed.  802,  35  C.  C.  A.  613,  actual 
occupation  here  does  not  cure  want  of  certificate  required  by  act  of  1892 ; 
Lau  Ow  Bew  v.  United  States,  144  U.  S.  63,  36  L.  Ed.  346,  12  Sup.  Ct. 
522,  obiter. 
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Distinguished  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  699,  42 
L.  Ed.  908,  18  Sup.  Ct.  476,  child  bom  here  of  Chinese  parents,  with 
domicile  here,  is  citizen  of  United  States. 

TTnlted  States,  in  relation  to  foreign  countries^  constitate  one  nation. 

Approved  in  Fong  Yue  Ting  v.  United  States,  149  U,  S.  705,  706,  87 
L.  Ed.  910,  13  Sup.  Ct.  1019,  expulsion  of  aliens  is  sovereign  right  of 
nation ;  In  re  Debs,  168  U.  S.  679,  89  L.  Ed.  1101, 16  Sup.  Ct.  904,  uphold- 
ing nation's  sovereign  power  over  interstate  commerce;  Ex  parte  Ah  Cue, 
101  Cal.  198,  35  Pac.  557,  State  law  excluding  Chinese  is  invalid. 

Distinguished  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  686,  42 
K  Ed.  904, 18  Sup.  Ct.  471,  arguendo. 

Bight  to  exdnde  cannot  he  granted  away  or  restrained  on  bdialf  of 
anyone. 

Approved  in  Fong  Yue  Ting  v.  United  States,  149  U.  S.  722,  37  L.  Ed. 
916,  13  Sup.  Ct.  1025,  upholding  Chinese  Deportation  Act. 

Bi|^t8  which  have  become  so  vested  that  abrogation  cannot  impair 
them  are  thoee  lying  in  property. 

Approved  in  Fong  Yue  Ting  v.  United  States,  149  U.  S.  722,  723,  37 
L.  Ed.  916,  13  Sup.  Ct.  1025,  1026,  upholding  Chinese  Deportation  Act. 

Treaty  guaranties  to  aliens.    Note,  16  L.  R.  A.  277. 

Right  to  relief  of  able-bodied  persons  and  their  families  out  of  the 
poor  rates.    Note,  28  E.  R.  0.  50.  * 

Miscellaneous.  Cited  in  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  798,  hold- 
ing third  assistant  postmaster-general  may  be  intrusted  with  admission 
of  second-class  matter  to  mails ;  In  re  Sing  Tuck,  126  Fed.  388,  holding 
Congress  has  power  to  commit  to  immigration  commissioner  right  to  de- 
termine facts  on  which  citizenship  depends;  Succession  of  Gaines,  46 
La.  Ann.  699  (see  15  South.  82),  erroneously. 

130  V.  8.  611-623,  32  !■.  Ed.  1031,  0  Snp.  Ct  665,  NEW  TOKK  ETC.  MIN. 
CO.  V.  FBA8EB. 

Fact  upon  which  claim  for  reversal  is  based  must  appear  npon  record. 
Approved  in  Newport  etc.  Ry.  Co.  v.  Yount,  136  Fed.  590,  69  C.  C.  A. 
363,  refusing  to  consider  exceptions  to  instructions  in  trial  court,  evi- 
dence to  which  said  instructions  relate  not  appearing;  AUis  v.  United 
States,  155  U.  S.  123,  39  L.  Ed.  94,  15  Sup.  Ct.  38,  and  Thom  v.  Pittard, 
62  Fed.  236,  10  C.  C.  A.  352,  both  disregarding  general  exception  to 
charge;  Van  Gunden  v.  Virginia  etc.  Iron  Co.,  52  Fed.  840,  3  C.  C.  A. 
294,  and  Southwestern  etc.  Imp.  Co.  v.  Frari,  58  Fed.  172,  7  C.  C.  A.  149, 
both  disregarding  exceptions  to  instructions  not  setting  forth  evidence 
pertinent  thereto. 
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Witness  may  refresli  his  memory  by  reference  to  itemized  account  in 
suit  for  goods  sold. 

Approved  in  Continental  Ins.  Co.  v.  Insurance  Co.  of  State  of  Pennsyl- 
vania, 51  Fed.  889^  2  C.  C.  A.  535,  sustaining  such  use  of  insurance 
account4)ook. 

Witness  cannot  express  mere  conjectures  as  to  marketable  condition  or 

rental  value. 

Approved  in  Gulf  etc.  Ry.  v.  Hepner,  83  Tex.  140,  18  S.  W.  442,  ex- 
cluding opinion  of  witness,  unfamiliar  with  surroundings,  as  to  cause 
of  river  *s  overflow. 

Rental  yalue  of  mill  may  be  shown  by  amount  or  value  of  ore  milled. 
Approved  in  Bien  &  Co.  v.  Hess,  102  Fed.  440,  42  C.  C.  A.  421,  holding 
where  tenant  of  premises  used  for  manufacturing  purposes  claims  dam- 
ages for  diminution  in  rental  value  by  lessor's  breach  of  covenant  to 
keep  premises  in  repair,  evidence  tending  to  show  amount  expended  in 
keeping  plant  running  overtime  to  turn  out  normal  quantity  of  work  is 
admissible. 

Determination  of  value  of  use  or  rental  of  property.    Note,  44 
L.  R.  A.  (N.  8.)  502. 

Declarations  of  agent,  within  scope  of  authority  and  duty,  are  admis- 
sible. 

Approved  in  Cohen  v.  Jackson,  210  Mass.  331,  96  N.  E.  670,  holding 
principal  cannot  be  deemed  to  have  ratified  act  of  broker  where  he  was 
not  acquainted  with  all  the  details. 

Damages  may  be  deducted,  in  suit  for  price  of  machinery,  for  delay 
caused  by  defects. 

Approved  in  Wood  v.  Joliet  Gaslight  Co.,  Ill  Fed.  465,  49. C.  C.  A. 
427,  applying  rule  in  action  for  breach  of  contract  to  complete  gas- 
holder by  certain  date ;  Bien  &  Co.  v.  Hess,  102  Fed.  441,  442,  42  C.  C.  A. 
421,  holding  where  tenant  of  premises  used  for  manufacturing  purposes 
claims  damages  for  diminution  in  rental  value  by  lessor's  breach  of  cove- 
nant to  keep  premises  in  repair,  evidence  tending  to  show  amount  ex- 
pended in  keeping  plant  running  overtime  to  turn  out  normal  quantity 
of  work  is  admissible;  Luitweiler  Pumping  Engine  Co.  v.  Ukiah  Water 
etc.  Co.,  16  Cal.  App.  209,  116  Pac.  711,  allowing  rescission  of  contract 
to  purchase  pump  on  account  of  breach  of  warranty ;  Connersville  Wagon 
Co.  V.  McFarlan  Carriage  Co.,  166  Ind.  137,  3  L.  R.  A.  (N.  S.)  709,  76 
N.  E.  299,  refusing  to  allow  probable  profits  based  on  failure  to  run  fac- 
tory at  full  capacity;  Creamery  Package  Mfg.  Co.  v.  Benton  County 
Creamery  Co.,  120  Iowa,  587,  95  N.  W.  189,  holding  damages  arising  out 
of  fact  that  patrons  of  creamery  delivered  milk  to  others  because  of 
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plaintiff's  failure  to  furnish  machinery  bought  of  him  in  time  for  open- 
ing of  creamery  at  date  expected  cannot  be  recovered ;  Accumulator  Co. 
V.  Dubuque  St.  Ry..Co.,  64  Fed.  79,  12  C.  C.  A.  37,  including  in  damages 
expense  of  installing  useless  storage  batteries;  Springfield  Mill.  Co.  v. 
Barnard  etc.  Mfg.  Co.,  81  Fed.  267,  26  C.  C.  A.  389,  deducting  from  ven- 
dor's judgment  damages  consequent  upon  his  mode  of  performing  con- 
tract ;  Brownell  v.  Chapman,  84  Iowa,  506,  510,  85  Am.  St.  Bep.  327,  330, 
51  N.  W.  250,  251,  necessary  damage  from  delay  in  supplying  boat's 
boilers ;  Paola  Gas  Co.  v.  Paola  Glass  Co.,  56  Kan.  626,  54  Amu  St.  B^. 
608,  44  F^,  624,  measuring  damages  for  failure  to  supply  factory  with 
natural  gas ;  Tower  v.  Pauly,  67  Mo.  App.  638,  damages  are  recoverable 
for  breach  of  warranty  as  to  furnace's  heating  capacity. 

Distinguished  in  Simons-Mayrant  Co.  v.  Atlantic  Coast  Line  R.  Co., 
207  Fed.  401,  holding  special  damages  cannot  be  recovered  from  carrier 
for  delay  in  shipping  machinery  where  carrier  had  no  notice  of  purpose 
for  which  it  was  to  be  used. 

Lost  profits  of  sale  or  purchase  as  damages.    Note,  52  L.  E.  A.  287. 

Profits  lost  through  breach  of  contract  of  sale  or  warranty  of 
machinery  as  element  of  damages.    Note,  2  B.  B.  0.  80. 

ISO  XT.  &  623-625,  82  K  Ed.  1053,  0  Sup.  Ot.  642,  EEDITBIJ>  ▼.  PABK& 
Pleadings  referred  to  In  transcript  must  be  set  forth. 
Approved  in  Teller  v.  United  States,  111  Fed.  121,  49  C.  C.  A.  263, 
holding  where  moving  party  files  no  praecipe  it  is  duty  of  clerk  of  trial 
court  to  see  that  transcript  is  true  copy  of  papers  and  proceedings  neces- 
sary to  hearing. 

Party  taking  writ  of  error  Is  bound  to  see  that  record  Is  properly  pre- 
sented. 

Approved  in  West  v.  East  Coast  Cedar  Co.,  113  Fed.  742,  51  C.  C.  A. 
411,  holding  action  of  Circuit  Court  in  directing  incorporation  in  tran- 
script of  testimony  which  it  has  excluded  as  incompetent  and  which  is 
not  in  bill  of  exceptions  is  harmless  error. 

Defendant,  having  allowed  three  years  to  elapse  without  moving  to  dis- 
miss, plaintiff  held  entitled  to  certiorari. 

Approved  in  Kansas  v.  Meriwether,  171  Fed.  42,  96  C.  C.  A.  281,  hold- 
ing appellate  court  should  allow  appellant  to  bring  up  sufficient  papers 
to  constitute  record,  rather  than  dismiss  appeal  on  account  of  their 
absence ;  Bumham  v.  North  Chicago  etc.  Ry .  Co.,  87  Fed.  169,  30  C.  C.  A. 
594,  appellate  jurisdiction  is  not  defeated  by  irregularity  in  transcript. 
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130  IT.  S.  626-629,  32  Ih  Ed.  1057,  9  Sup.  Ot  643,  FETEBS  ▼.  AOTIVB 
MFQ.  OO. 

Use  of  dies  in  glTing  metal  desired  form  is  not  novel. 
Approved  in  Adrian  Wire  Fence  Co.  v.  United  Fence  Co.,  223  Fed. 
349,  138  C.  C.  A.  604,  refusing  to  sustain  Williams  patent  No.  533,403 
for  improvement  in  ties  for  wire  structure;  Positive  Lock  Washer  Co. 
V.  Reliance  Mfg.  Co.,  214  Fed.  136,  refusing  to  sustain  Barnett  patent 
for  die  for  making  lock-washers;  Daylight  Glass  Mfg.  Co.  v.  American 
Pris.  light  Co.,  142  Fed.  457,  73  C.  C.  A.  670,  holding  process  for  rolling 
prismatic  glass  previously  made  by  molding  not  patentable;, Ballon  v. 
Potter,  110  Fed.  971,  holding  void  Ballon  patent  No.  380,380,  for  process 
for  making  safety  pins ;  Butler  v.  Steckel,  137  U.  S.  29,  34  L.  Ed.  585, 
11  Sup.  Ct*.  28,  Butler,  Earhart  &  Crawford  patent  for  pretzel-cutters 
is  void;  Wineland  v.  Pittsburg  etc.  Iron  Co.,  41  Fed.  787,  fifth  and  sixth 
claims  of  Wineland  and  Lyne  patent,  for  manufacturing  drawbars,  are 
void;  Mahon  v.  McGuire  Mfg.  Co.,  51  Fed.  684,  Mahon  patent  for  a 
bending  block  is  void. 

• 

130  XT.  S.  630-637,  32  K  Ed.  1048,  9  Sup.  Ot.  638^  JAtXINI^EY  T.  WHEELER. 

Corporation  deflned. 

Approved  in  Beaver  Lumber'  Co.  v.  Baker,  74  Or.  538,  146  Pac.  89, 
holding  officer  may  purchase  tide-lands  for  corporation. 

Corporation,  whose  members  are  citizenfl,  and  whld^  is  formed  mider 
State  law,  may  locate. 

Approved  in  Hall  Safe  etc.  Co.  v.  Herring  etc.  Safe  Co.,  143  Fed. 
237,  74  C.  C.  A.  361,  where  corporation  sold  its  business  of  manufactur- 
ing 'Hall  safes,"  members  of  that  corporation  could  not  later  engage 
in  same  business  under  that  name ;  dissenting  opinion  in  Hale  v.  Henkel, 
201  U.  S.  85,  50  L.  Ed.  670,  26  Sup.  Ct.  370,  majority  holding  fourth 
amendment  does  not  apply  to  subpoena  against  officer  of  corporation 
to  produce  its  books  and  papers ;  Thomas  v.  Chisholm,  13  Colo.  107,  108, 
21  Pac.  1020,  following  rule;  Doe  v.  Waterloo  Min.  Co.,  70  Fed.  463, 
17  C.  C.  A.  190,  waiving  proof  of  citizenship  where  stockholders  are 
conclusively  presumed  to  be  citizens  of  incorporating  State;  Dahl  v. 
Montana  Copper  Co.,  132  U.  S.  266,  33  L.  Ed.  326,  10  Sup.  Ct.  98, 
arguendo. 

Distinguished  in  United  States  v.  Trinidad  Coal  Co.,  137  U.  S.  168, 
84  L.  Ed.  643,  11  Sup.  Ct.  60,  where  coal  lands  were  acquired  for  cor- 
poration, in  excess  of  statutory  limitation;  Hall's  Safe  Co.  v.  Herring 
etc.  Safe  Co.,  146  Fed,  41,  14  L.  E.  A.  (N.  S.)  1182.  76  C.  C.  A.  495, 
refusing  to  restrain  members  of  corporation  which  had  sold  its  business 
of  manufacturing  "Hall  safes"  from  later  engaging  in  same  business 
under  the  name  ''Hall,"  that  being  their  family  name. 
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ISO  17.  8.  637-642,  32  K  Ed.  1061,  0  Sup.  Ot.  640,  FIOABD  T.  TENNESSEB 
ETO.  B.  Bw  00. 

Exemption  of  coiporation  must  appear  QneqnivocaUy,  and  does  not  pass 
"beyond  immediate  grantee. 

Approved  in  Board  of  Tmstees  of  Whitman  College  v.  Berryman,  156 
Fed.  121,  refusing  to  allow  tax  on  property  of  educational  institution; 
Bancroft  v.  Wicomico  County  Commra.,  121  Fed.  878,  881,  holding  Md. 
Code,  art.  XXIII,  §§  187,  188,  providing  that  purchaser  at  foreclosure  of 
railroad  mortgage  shall  be  authorized  to  form  corporation  possessing  all 
powers,  immunities  and  franchises  of  old  corporation,  passes  to  suc- 
ceeding corporation  tax  exemption;  Matthews  v.  Board  of  Corporation 
Commrs.,  97  Fed.  403,  holding,  special  railroad  charter  provision  author- 
izing directors  to  fix  rates  does  not  give  same  right  to  purchasers  at  fore- 
closure sale;  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  634,  65  N.  E. 
465,  holding  Rev.  Code  Chicago  1897,  §  1723,  fixing  rate  of  street-car 
fares,  applies  where  corporation  has  subsequently  become  owner  or  lessee 
of  or  is  operating  two  or  more  lines  of  street  railway  within  Chicago 
which  join,  connect,  cross  or  come  within  two  hundred  feet  of  each  other, 
notwithstanding  such  lines  formerly  operated  by  separate  companies; 
Sublette  v.  St.  Louis  etc.  Ry.  Co.,  96  Mo.  App.  124,  69  S.  W.  748,  hold- 
ing exemption  or  immunity  granted  to  North  Missouri  railroad  by  Laws 
1865,  p.  89,  §  3,  concerning  actions  for  stock  killing,  does  not  pass  by 
transfer  of  company's  property;  Allen  v.  Trimmer,  45  Okl.  98,  144  Pac. 
800,  holding  lands  allotted  to  freedmen  of  Chickasaw  Nation  are  subject 
to  tax  by  State  of  Oklahoma;  dissenting  opinion  in  Denison  etc.  Ry. 
Co.  V.  St.  Louis  etc.  Ry.  Co.,  30  Tex.  Civ.  482,  96  Tex.  249,  72  S.  W.  205, 
majority  holding  where  city  has  granted  right  of  way  to  railroad  whose 
rights  have  vested  in  another  railroad  by  purchase  at  foreclosure,  local 
street  railroad  that  has  obtained  subsequent  grant  of  right  of  way  along 
same  street  cannot  restrain  purchasing  railroad  from  completing  track 
on  ground  of  forfeiture;  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  146 
U.  S.  297,  36  L.  Ed.  979,  13  Sup.  Ct.  77,  presumption  is  against  immunity 
from  taxation;  Baltimore  etc.  Ry.  Co.  v.  Ocean,  89  Md.  98,  42  Atl.  923, 
railroad's  tax  exemption  does  not  extend  to  purchased  road;  Memphis 
V.  Memphis  etc.  Bank,  91  Tenn.  590,  19  S.  W.  1049,  legislative  authority 
to  increase  "powers"  of  existing  corporations  does  not  include  tax 
exemption;  New  Orleans  etc.  R.  R.  Co.  v.  New  Orleans,  143  U.  S.  196, 
36  L.  Ed.  122,  12  Sup.  Ct.  407,  and  Phoenix  Ins.  Co.  v.  Tennessee,  161 
U.  S.  180,  181,  40  L.  Ed.  662,  663,  16  Sup.  Ct.  473,  arguendo. 

Right,  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Oas.  684. 

•  

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  E.  A.  99,  103. 
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Traii5fer  of  '^privileges"  of  cozporatlon  does  not  Include  Immunity  from 
taxation. 

Approved  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  436, 
54  L.  Ed.  557,  30  Snp.  Ct.  242,  holding  claose  exempting  railroad  from 
taxation  for  seven  years,  and  after  that  to  be  taxed  at  certain  per 
cent;  term  "after  that"  does  not  mean  during  life  of  corporation;  Roch- 
ester Ry.  Co.  V.  City  of  Rochester,  205  U.  S.  247,  251,  51  L.  Ed.  789, 
790,  27  Sup.  Ct.  869,  holding  exemption  of  paving  liability  in  favor  of 
railroad  does  not  pass  to  its  transferrer;  Durbridge  v.  State,  117  La. 
845,  42  South.  338,  holding  right  conferred  on  person  to  sue  State  does 
not  abate  with  his  death;  Baltimore  etc.  Ry.  Co.  v.  Wicomico  Co.,  103 
Md.  281,  285,  63  Atl.  679,  681,  and  Lake  Drummond  Canal  Co.  v.  Com- 
monwealth, 103  Va.  345,  347,  49  S.  E.  508,  509,  both  holding  sale  on 
foreclosure  on  all  property  of  corporation  did  not  pass  right  to  exemp- 
tion from  taxation ;  Schock  v.  Sweet,  45  Okl.  59,  60,  145  Pac.  390,  391, 
holding  land  obtained  from  Indian  allottee  is  not  exempt  from  taxa- 
tion; dissenting  opinion  in  Wright  v.  Central  of  Georgia  Ry.  Co.,  236 
U.  S.  682,  683,  59  L.  Ed.  786,  35  Sup.  Ct.  471,  majority  holding  taxation 
of  railroad  properties  acquired  under  lease  constituted  violation  of  its 
charter;  Phoenix  Ins.  Co.  v.  Tennessee,  161  U.  S.  182,  40  L.  Ed.  663, 
16  Sup.  Ct.  474,  Adams  v.  Yazoo  etc.  R.  Co.,  77  Miss.  194,  60  L.  R.  A. 
33,  24  South.  209,  210,  and  Memphis  v.  Phoenix  etc.  Ins.  Co.,  91  Tenn. 
572,  19  S.  W.  1045,  all  holding  "rights  and  privileges"  of  prior  cor- 
poration do  not  include  its  tax  exemption;  Keokuk  etc.  R.  R.  Co.  v. 
Missouri,  152  U.  S.  311,  38  L.  Ed.  455,  14  Sup.  Ct.  596,  and  Buchanan 
V.  Knoxville  etc.  R.  Co.,  71  Fed.  338, 18  C.  C.  A,  122,  arguendo. 

130  XT.  8.  643-649,  32  K  Ed.  1054,  9  Snp.  Ct.  645,  ANBBXIS  ▼.  ST.  IiOXnS 
ETC.  BEFININa  CO. 

No  action  lies  for  deceit  wbere  ordinary  means  of  information  were 
neglected. 

Approved  in  Heck  v.  Missouri  etc.  Ry.  Co.,  147  Fed.  780,  denying 
relief  where  plaintiff  had  signed  release  of  his  cause  of  action  without 
reading  its  contents ;  New  York  Cent.  &  H.  R.  R.  Co.  v.  Dif endaffer,  125 
Fed.  896,  62  C.  C.  A.  1,  holding  fact  that  Pullman  porter  failed  to  read 
contract  he  was  required  to  sign,  and  which  contained  assumption  of 
risk  from  railroad  travel,  nof  ground  for  avoidance  of  contract ;  Everist 
V.  Drake,  26  Colo.  App.  279, 143  Pac.  814,  holding  where  party  failed  to 
investigate  security  for  notes,  he  cannot  claim  fraud;  Brown  v.  Clow, 
158  Ind.  419,  62  N.  E.  1012,  holding  mere  failure  of  corporation  to  pub- 
lish reports  required  by  Burns'  Rev.  Stats,  1901,  §  5071,  does  not  render 
directors  liable  under  section  5073,  to  creditor  of  corporation,  unless 
creditor  is  deceived  and  misled  by  failure  to  make  report;  Grindrod  ▼. 
Anglo-American  Bond  Co.,  34  Mont.  179,  85  Pac.  894,  holding  evidence 
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did  not  show  that  purchase  was  induced  by  false  statements;  Dare 
County  V.  Smith  Const.  Co.,  162  N.  C.  29,  67  S.  E.  40,  holding  county 
accepting  courthouse  after  complete  inspection  by  commissioners  can- 
not claim  fraud. 

Distinguished  in  Henderson  v.  Henshall,  64  Fed.  330,  4  C.  C.  A.  357, 
where  through  fraud  of  vendor  and  another,  purchaser  was  induced  to 
forego  inspection. 

Oovenants  for  quiet  possession  merge  all  prior  representations  respect- 
ing possession. 

Approved  in  Bunday  v.  Huntington,  224  Fed.  863,  140  C.  C.  A.  415, 
holding  chattel  mortgage  given  to  secure  sellers  superseded  agreement 
by  buyers  to  keep  property  insured;  Watson  v.  Heyn,  62  Neb.  195,  86 
N.  W.  1065,  holding^ where  premises  conveyed  by  warranty  deed  were 
in  possession  of  third  party  under  oral  agreement  of  sale  with  previous 
holder  of  title,  and  by  subsequent  litigation  with  vendee's  grantee  spe- 
cific enforcement  decreed,  limitations  did  not  begin  on  action  on  war- 
ranty till  rendition  of  decree ;  Darlington  v.  J.  L.  Gates  Land  Co.,  142 
Wis.  204, 185  Am.  St.  Rep.  1070, 126  N.  W.  458,  holding  grantees  are  not 
obliged  to  record  deed  but  might  rely  on  covenants  therein;  Wright  v. 
Phipps,  90  Fed.  671,  572,  reaffirming  rule;  Alger  v.  Anderson,  92  Fed. 
713,  refusing  rescission  for  defect  in  title  where  purchaser  with  covenant 
has  taken  possession. 

Distinguished  in  Daly  v.  Bernstein,  6  N.  M.  391,  28  Pae.  766,  execu- 
tory contract  under  seal  does  not  merge  misrepresentations. 

Covenant  for  quiet  enjoyment.    Note,  58  Amu  St.  Rep.  115. 

False  representations  relating  to  matters  collateral  to  title  will  support 
action  for  damages. 

Approved  in  Bianconi  v.  Smith,  3  Ariz.  326,  28  Pac.  881,  reaffirming 
rule ;  Gilbane  v.  Fidelity  &  Casualty  Co.,  163  Fed.  677,  90  C.  C.  A.  265, 
holding  where  insured  under  employers'  liability  policy  understated 
wages  paid,  he  is  liable  to  insurer  for  difference;  Tooker  v.  Alston,  159 
Fed.  603, 16  L.  R.  A.  (N.  S.)  818,  86  C.  C.  A.  426,  holding  where  vendors 
misrepresented  quantity  of  ore  in  mine,  they  were  liable  in  damages  for 
fraud;  Kell  v.  Trenchard,  142  Fed.  22,  73  C.  C.  A.  202,  granting  relief 
where  purchaser  in  inspecting  timber  bought  was  misled  by  seller's 
agent  as  to  boundaries  of  land;  Marietta  Fertilizer  Co.  v.  Beckwith,  4 
Qa.  App.  249,  61  S.  E.  151,  holding  where  one  sells  with  knowledge  that 
buyer  has  false  delusions  as  to  value,  he  is  guilty  of  fraud. 

Distinguished  in  Farrar  v.  Churchill,  135  U.  S.  614,  84  L.  Ed.  249,  10 
Bup.  Ct.  773,  where  purchaser  made  personal  examination;  Cole  v. 
Smith,  26  Colo.  513,  58  Pac.  1088,  where  misrepresentation  was  not 
proved. 
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Right  to  rely  on  representations  made  to  effect  contract  as  basis  for 
charge  of  fraud.    Note,  37  L.  B.  A.  598. 

Vendor  and  purchaser — ^Misrepresentation  as  to  location  of  prop- 
erty.   Note,  38  L.  B.  A.  (N.  8.)  801. 

False  rn^resentatlon  of  title  by  Tender  out  of  possession,  with  no  color 
of  title,  is  actionable. 

Approved  in  Barnes  v.  Union  Pac.  Ry.  Co.,  64  Fed.  92,  4  C.  C.  A.  199, 
sustaining  action  for  misrepresentation  against  vendor,  with  neither  title 
nor  possession. 

Whether  fraud  may  be  predicated  of  misstatement  as  to  title  to 
realty.    Note,  28  L.  E.  A.  (N.  8.)  210,  211. 

130  XT.  S.  649-653,  32  I..  Ed.  1068,  9  Sup.  Ot  647,  DUNIiAP  T.  NOBTH- 
EASTERN  B.  B.  CO. 

Jury  determines  (luestion  of  contributory  negligence,  where  evidence 
does  not  necessitate  direction  of  verdict. 

Approved  in  Armour  &  Co.  v.  Carlas,  142  Fed.  722,  74  C.  C.  A.  53^ 
Clark  V.  Kansas  City  etc.  R.  Co.,  129  Fed.  343,  64  C.  C.  A.  19,  Robinson 
V.  Pittsburg  Coal  Co.,  129  Fed.  328,  63  C.  C.  A.  258,  and  Neeley  v.  South- 
western etc.  Oil  Co.,  13  Okl.  362,  373,  64  L.  B.  A.  146,  75  Pac.  532,  549, 
all  following  rule;  Davidson  Steamship  Co.  v.  United  States,  205  U.  S. 
192,  51  L.  Ed.  766,  27  Sup.  Ct.  480,  holding  appellate  court  will  not  dis- 
turb verdict  of  jury  as  to  contributory  negligence ;  Trowbridge  v.  Chand- 
ler, 222  Fed.  243, 137  C.  C.  A.  657,  where  action  was  for  injury  sustained 
by  hotel  guest  in  unlighted  hallway;  Sloan  v.  Hemdon,  213  Fed.  781, 
130  C.  C.  A.  340,  holding  in  action  to  try  title  question  should  be  left 
to  jury;  Patterson  v.  Jacksonville  Traction  Co.,  213  Fed.  292,  130 
C.  C.  A.  13,  holding  jury  is  judge  as  to  extent  of  injuries  received  by 
passenger;  New  York  etc.  R.  Co.  v.  Vizvari,  210  Fed.  127,  L.  B.  A.  19160, 
9,  126  C.  C.  A.  632,  holding  workman  using  defective  chisel  will  not  be 
deemed  to  have  assumed  risk;  Shank  v.  Great  Shoshone  &  Twin  Falls 
Water  Power  Co.,  205  Fed.  841, 124  C.  C.  A.  35,  where  question  was  as 
to  plaintiff's  negligence  with  regard  to  high-power  wires;  Toledo,  St  L. 
&  W.  R.  Co.  V.  Howe,  191  Fed.  785, 112  C.  C.  A.  262,  where  question  was 
as  to  contributory  negligence  of  brakeman ;  Chicago  &  E.  R.  Co.  v.  Ponn, 
191  Fed.  690, 112  C.  C.  A.  228,  holding  conflicting  evidence  as  to  contribu- 
tory negligence  should  be  submitted  to  jury ;  Alaska  S^  S.  Co.  v.  Collins^ 
127  Fed.  940,  62  C.  C.  A.  569,  holding  in  action  for  injuries  to  plaintiflTs 
wharf,  which  was  struck  by  defendant's  vessel,  question  whether  wharf 
fell  by  reason  of  negligence  of  operatives  of  vessel  is  for  jury ;  Bryce  v. 
Southern  R.  Co.,  122  Fed.  713,  applying  rule  in  action  by  passenp:er 
for  injuries  caused  by  derailment  of  train ;  Neininger  v.  Cowan,  101  Fed. 
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790, 42  C.  C.  A.  20,  upholding  direction  of  verdict  for  defendant  in  action 
for  injuries  at  railroad  crossing  in  city  where  plaintiff  was  familiar 
with  crossing  and  failed  to  look  and  listen  when  he  observed  absence 
of  usual  watchman;  Kilpatrick  v.  Choctaw  etc.  R.  Co.,  3  Ind.  Ter.  641, 
64  S.  W.  663,  holding  where  injury  resulted  from  unblocked  frog,  ver- 
dict should  be  directed  for  defendant  where  testimony  shows  that  un- 
blocked frog  was  safest;  Chicago  etc.  Ry.  Co.  v.  triggers,  1  Ind.  Ter. 
422,  46  S.  W.  127,  refusing  to  charge  railroad  with  negligence  where 
ordinary  car  jumped  track;  Missouri  etc.  Ry.  Co.  v.  Turley,  1  Ind.  Ter. 
280,  37  S.  W.  63,  where  suit  was  for  injuries  sustained  on  railway  plat- 
form; Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  61,  36  S.  W.  261,  up- 
holding verdict  directed  in  favor  of  railroad  in  personal  injury  case; 
Coley  V.  North  Carolina  R.  R.,  129  N.  C.  414,  40  S.  E.  198,  holding 
whether  engineer  is  guilty  of  contributory  negligence  in  using  drain-pipe 
as  grab-iron,  in  trying  to  get  upon  engine,  is  for  jury ;  Kunkel  v.  Minne- 
apolis etc.  Ry.  Co.,  18  N.  D.  378,  121  N.  W.  833,  where  plaintiff  was  run 
doven  by  train;  Galveston  etc.  Ry.  Co.  v.  Adams,  94  Tex,  106,  58  S.  W. 
832,  holding  question  of  servant's  negligence  in  disobeying  master's  regu- 
lations is  for  jury;  St.  Louis  etc.  R.  Co.  v.  Summers,  61  Tex.  Civ.  136, 
111  S.  W.  213,  where  plaintiff  was  injured  at  railroad  crossing;  Fitch- 
burg  R.  Co.  V.  Nichols,  86  Fed.  947,  29  C.  C.  A.  600,  and  Cable  v.  South- 
em  Ry'.  Co.,  122  N.  C.  899,  29  S.  E.  379,  reaffirming  rule;  Louisville  etc. 
R.  R.  Co.  V.  Woodson,  134  U.  S.  621,  33  L.  Ed.  1035,  10  Sup.  Ct.  630, 
Phoenix  Assur.  Co.  v.  Lucker,  77  Fed.  246,  23  C.  C.  A.  139,  and  Chicago 
etc.  Ry.  Co.  v.  Healy,  86  Fed.  249,  30  C.  C.  A.  11,  where  facts  are  undis- 
puted, or  inference  therefrom  certain,  court  should  direct  verdict,  other- 
wise not ;  Texas  etc.  Ry.  Co.  v.  Cox,  146  U.  S.  606,  86  L.  Ed.  833,  12  Sup. 
Ct.  909,  Northern  Pac.  R.  R.  Co.  v.  Everett,  162  U.  S.  113,  88  L.  Ed.  877, 
14  Sup.  Ct.  476,  Amato  v.  Northern  Pac.  R.  Co.,  46  Fed.  663,  Zopfi  v. 
Postal^  Tel.  Cable  Co.,  60  Fed.  991,  9  C.  C.  A.  308,  Union  Pac.  Ry.  Co. 
V.  Novak,  61  Fed.  684,  9  C.  C.  A.  629,  and  Beatty  v.  Mutual  Reserve 
Fund  life  Assn.,  76  Fed.  68,  21  C.  C.  A.  227,  verdict  should  not  be 
directed  unless  no  view  of  facts  could  sustain  contrary  verdict;  Mt. 
Adams  etc.  Ry.  Co.  v.  Lowery,  74  Fed.  476,  20  C.  C.  A.  696,  distinguish- 
ing between  right  to  set  aside  verdict  as  against  weight  of  evidence  and 
duty  of  directing  verdict;  Cameron  v.  Great  Northern  Ry.  Co.,  8  N.  D. 
136,  77  N.  W.  1021,  question  of  contributory  negligence  is  one  of  fact 
for  jury ;  dissenting  opinion  in  Texas  etc.  Ry.  Co.  v.  Patton,  61  Fed.  271, 
9  C.  C.  A.  487,  majority  reversing  verdict  on  evidence,  where  trial  court 
was  not  asked  to  direct  verdict;  dissenting  opinion  in  Huntt  v.  Mo* 
Namee,  141  Fed.  303,  72  C.  C.  A.  441,  majority  affirming  action  of  trial 
court  in  directing  verdict  for  want  of  evidence  of  defendant's  negligence, 
XIV— 49. 
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Distinguished  in  Chapman  v.  Tellow  Poplar  Lumber  Co.,  89  Fed.  905, 
32  C.  C.  A.  402,  court  should  direct  verdict  where  facts  could,  on  no  view, 
support  contrary  verdict. 

Burden  of  proof  as  to  contributoiy  negligence.    Note,  10  Ann. 
Gas.  8. 

Supreme  Court  construes  record  liberally,  to  enable  it  to  coirect  errom. 
Distinguished  in  Klaw  v.  Life  Pub.  Co.,  145  Fed.  186,  76  C.  C.  A.  154, 
exceptions  to  instructions  taken  after  jury  retired,  too  late. 

Who  are  fellow-servants.    Note,  18  L.  E.  A.  797,  798. 

130  V.  8.  653-654,  82  K  Ed.  1060,  9  Sup.  Ot.  648,  UNITED  STATES  r^ 
HATNES. 

Not  cited. 

130  XT.  8.  665-661,  32  L.  Ed.  1041,  9  Sup.  Ct.  694,  DISTRICT  OF  C0I>X7M- 
BIA  ▼.  COBNEUi. 

Lawful  cancellation  of  instrument,  by  maker,  before  maturity,  estin- 
guishoB  his  liability. 

Approved  in  Salley  v.  Terrill,  95  Me.  556,  557,  50  Atl.  897,  898,  hold- 
ing where  employee  whose  duty  it  was  to  draw  orders  on  defendant  for 
moneys  due  other  employees  drew  order  payable  to  A,  which  was  never 
delivered  nor  intended  to  be  delivered  to  A,  but  which  A  stole  and  nego- 
tiated to  plaintiff,  defendant  was  not  liable. 

Municipal  negotiable  certificates,  redeemed  and  canceled,  are  void  in 
any  hands. 

Distinguished  in  Ehrlich  v.  Jennings,  78  S.  C.  275,  125  Am.  St.  Bep* 
795,  13  Ann.  Gas.  1166,  58  S.  E.  924,  holding  bond  that  was  not  canceled 
was  redeemable  by  bona  fide  holder. 

Municipal  certificates  are  not  negotiable  in  sense  that  they  are  absolute 
obligations,  regardless  of  frand. 

Approved  in  Fidelity  Trust  Co.  v.  Palmer,  22  Wash.  475,  79  Am.  St^ 
Eep.  954,  61  Pac.  159,  holding  where  city  warrant  indorsed  in  blank  is 
sold  to  bona  fide  purchaser  by  its  apparent  owner,  to  whom  it  has  been 
temporarily  intrusted  by  its  real  owner,  purchaser  acquires  title  thereto ; 
Pugh  V.  Moore,  44  La,  Ann.  218,  224,  10  South.  713,  715  (see  dissenting- 
opinion  in  44  La.  Ann.  248, 10  South.  724),  where  State  bond  was  fraud- 
ulently reissued ;  Bardsley  v.  Sternberg,  17  Wash.  249,  49  Pac.  501,  where 
city  warrants  were  redeemed  and  reissued  by  treasurer;  Aylesworth  v, 
Gratiot  Co.,  43  Fed.  355,  county  drain  warrants  are  negotiable  to  extent 
of  giving  assignee  right  to  sue  thereon ;  Raymond  v.  People,  2  Colo.  App. 
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339y  30  Pac.  508,  annulling  city  warrants  for  failure  to  show  purpose  of 
issue. 

Stolen  bonds,  coupons  and  other  negotiable  acceptances.    Note,  125 
Am.  St.  Rep.  814,  815. 

Title  and  right  of  bona  fide  holder  of  stolen  negotiable  instrument. 
Note,  13  Ann.  Oas.  1172. 

.         Rights  on  negotiable  paper,  payable  to  bearer,  or  indorsed  in  blank, 
'  as  against  bona  fide  purchaser  from  one  unlawfully  in  possession. 

Note,  19  L.  R.  A.  (N.  8.)  112. 

Liability  of  public  for  its  own  obligations  stolen  from  it.    Note,  39 

L.  R.  A.  (N.  8.)  446,  447. 
Estoppel  to  deny  liability  to  bona  fide  holder  on  commercial  paper 

issued  in  blank  and  subsequently  filled  up.    Note,  4  £.  R.  0.  647. 

180  XT.  &  662-674,  32  K  Ed.  1060,  9  Sup.  Ot  661,  I.AXE  0OUKT7  ▼.  BOL- 
UNS. 

Statutes  are  constmed  according  to  Intent  shown  in  text,  which  must 
govern  where  words  are  clear. 

Approved  in  United  States  v.  First  National  Bank,  234  U.  S.  258,  58 
L.  Ed.  1304,  34  Sup.  Ct.  846,  holding  Indian  having  small  amount  of 
white  blood  is  ** mixed  blood,"  entitled  to  exemption  from  restrictions 
on  alienation;  United  States  v.  American  Bonding  Co.,  42  App.  D.  C. 
271,  and  United  States  v.  McCord,  233  U.  S.  163,  58  L.  Ed.  898,  34  Sup. 
Ct.  550,  both  refusing  to  allow  suit  on  .bond  of  public  contractor  within 
six  months  after  completion  of  work;  United  States  v.  Lexington  Mill 
etc.  Co.,  232  U.  S.  409,  L.  R.  A.  1915B,  774,  58  L.  Ed.  662,  34  Sup.  Ct. 
337,  holding  where  flour  contained  only  small  quantity  of  poisonous  sub- 
stance, it  could  not  be  condemned  as  adulterated;  White  v.  United 
States,  191  U.  S.  551,  48  L.  Ed.  298,  24  Sup.  Ct.  171,  holding  Navy  Per- 
sonnel Act  of  March  3,  1899,  crediting  officers  appointed  from  civil  life 
with  five  years'  service  on  date  of  appointment  for  purpose  of  compu- 
ting pay,  does  not  apply  to  officers  who  have  reached  maximum  pay 
before  passage  of  act ;  Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  563,  44 
L.  Ed,  590,  20  Sup.  Ct.  478,  holding  words  ''shall  be  secured"  in  Kkn. 
Const.,  art.  XII,  §  2,  declaring  stockholder's  liability,  make  section  self- 
executing;  Baker  v.  Swigart,  199  Fed.  867,  118  C.  C.  A.  313,  holding 
Secretary  of  Interior  cannot  levy  assessments  for  maintenance  of  irri- 
gation project  before  same  had  passed  to  land  owners ;  Howe  v.  Parker, 
190  Fed.  756,  111  C.  C.  A.  466,  refusing  to  allow  entry  on  public  lands 
before  date  set;  United  States  v.  Thompson,  189  Fed.  840,  upholding 
prosecution  for  removal  of  distilled  spirits  without  payment  of  tax; 
St.  Louis  Merchants'  Bridge  Ter.  Ry.  Co.  v.  United  States,  188  Fed.  194, 
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110  C.  C.  A.  63,  holding  receipt  of  cattle  from  qbafantined  district,  out- 
side of  district,  did  not  constitute  offense;  United  States  v.  Colorado  etc. 
Co.,  157  Fed.  324, 13  Ann.  Oas.  893,  15  L.  B.  A.  (N.  S.)  167,  85  C.  C.  A, 
27,  upholding  prosecution  for  violation  of  Safety  Appliance  Act ;  United 
States  V.  Ninety-nine  Diamonds,  139  Fed.  965,  2  L.  B.  A.  (N.  S.)  185,-72 
C.  C.  A.  9,  construing  statute  imposing  penalty  for  false  statements  by 
importers  of  goods  not  to  include  harmless  statement  of  consignee  that 
he  was  owner;  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  907,  910, 
construing  constitutional  amendment  authorizing  creation  of  additional 
county  indebtedness  to  incur  in  addition  to  the  existing  five  per  cent 
limitation;  United  States  v.  York,  131  Fed.  328,  construing  statute 
imposing  penalty  for  wrongfully  procuring  naturalization  certificates; 
Middletown  Nat.  Bank  v.  Toledo  etc.  Ry.  Co.,  127  Fed.  87,  62  C.  C.  A.  85, 
holding  where  Circuit  Court  of  Appeals  by  reason  of  conflicting  decisions 
cannot  determine  question,  it  may  be  certified  to  Supreme  Court;  South- 
ern Ry.  Co.  V.  Machinists'  etc.  Union,  111  Fed.  57,  holding,  under  Tenn. 
Acts  1875,  c.  93,  prohibiting  enticement  of  employees,  it  is  unlawful  for 
labor  union  whose  members  are  on  strike  to  entice  apprentices  under 
contract  for  term  of  years;  In  re  Oliver,  109  Fed.  788,  holding  where 
creditor  having  reason  to  believe  debtor  insolvent  receives  a  payment 
within  four  months  of  filing  of  petition  on  which  debtor  is  adjudged 
bankrupt,  creditor  cannot  retain  balance;  Denver  v.  Hobbs  Estate,  58 
Colo.  222,  144  Pac.  875,  refusing  to  allow  tax  on~  corporate  stock ;  Ohio 
Nat.  Bank  v.  Berlin,  26  App.  D.  C.  222,  holding  acknowledgment  of  deed 
is  faulty  where  it  does  not  recite  that  grantor  is  personally  known  to 
notary;  Kieckhoefer  v.  United  States,  19  App.  D.  C.  416,  holding  ** in- 
demnity fund''  collected  by  State  department  is  public  money,  embezzle- 
ment of  which  is  public  offense;  Jordan  v.  City  of  Liogansport,  178  Ind. 
651,  99  N.  E.  1068,  upholding  law  which  provides  that  where  city  can- 
not pay  for  sewer,  franchise  may  be  given  to  contractor  to  conduct  same ; 
Iowa  V.  Santee,  111  Iowa,  7,  82  N.  W.  447,  holding  void  Code,  §  2508, 
prohibiting  use  of  petroleum  products  for  illumination  which  emit  com- 
bustible vapor  at  lower  temperature  than  105  degrees  Fahrenheit,  except 
when  used  in  Welsback  incandescent  lamp;  State  v.  Earnhardt,  170 
N.'  C.  727,  86  S.  E.  961,  holding  superintendent  of  prison  cannot  be  pun- 
ished for  failure  to  require  prisoner  to  wear  felon's  uniform,  where 
judgment  of  conviction  did  not  state  whether  it  was  for  felony  or  mis- 
demeanor; Leahy  v.  Indian  Territory  etc.  Oil  Co.,  39  Okl.  322,  135  Pac. 
420,  holding  Osage  Indians  not  entitled  to  royalties  on  gas  and  minerals 
on  land;  Neilson  v.  Alberty,  36  Okl.  495,  129  Pac.  849,  holding  lands 
allotted  to  Osage  Indians  were  inalienable  for  period  of  twenty-five 
years;  Kingkade  v.  Continental  Casualty  Co.,  35  Okl.  101,  128  Pac.  684, 
holding  one  suffering  from  chronic  nephritis  was  entitled  to  recover 
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cinder  insurance  policy;  Ex  parte  McNaught,  23  Okl.  290, 1  Okl.  Cr.  264, 
100  Pac.  '28,  holding  conviction  for  manslaughter  could  be  had  on 
information;  State  v.  Harris,  74  Or.  584,  144  Pa«.  112,  holding  petition 
for  recall  is  invalid  unless  signed  by  twenty-five  per  cent  of  voters; 
Webb  V.  Carter,  129  Tenn.  249,  165  S.  W.  444,  holding  where  Governor 
vetoes  bill  originating  in  House,  it  cannot  be  subsequently  passed  in 
House  without  necessary  quorum;  Cline  v.  State,  36  Tex.  Cr.  Rep.  351, 
61  Am.  St.  Rep.  869,  36  S.  W.  1107,  reaffirming  rule ;  Yerke  v.  United 
States,  173  U.  S.  442,  43  L.  Ed.  761,  19  Sup.  Ct.  442,  construing  clause 
of  act  of  March  3, 1891,  regarding  Indian  depredation  claims;  Hamilton 
v.  Rathbone,  175  U.  S.  419,  44  L.  Ed.  221,  20  Sup.  Ct.  157,  prior  act  can- 
not be  considered  where  existing  statute  is  clear;  Dermott  v.  Chicago  etc. 
Ry.,  38  Fed.  533,  construing  section  2,  Removal  Act,  August,  1888; 
"Heller  v.  Magone,  38  Fed.  911,  construing  Tariff  Act  of  March  3,  1883; 
Francis  v.  Howard  Co.,  50  Fed.  58,  construing  section  9,  art.  VIII, 
Texas  Constitution,  as  amended,  as  limiting  county  debt;  Berlin  etc. 
Bridge  Co.  v.  San  Antonio,  62  Fed.  889,  and  Brazoria  Co.  v.  Youngstown 
Bridge  Co.,  80  Fed.  16,  25  C.  C.  A.  306,  both  construing  Texas  Consti- 
tution, art.  XI,  §  7,  limiting  municipal  debts;  In  re  Baumann,  96  Fed. 
948,  construing  Bankruptcy  Act  of  1898,  as  to  property  computed  in 
reckoning  assets;  Board  of  Commrs.  of  La  Plata  County  v.  Hampson, 
24  Colo.  132,  48  Pac.  1103,  construing  act  of  1891,  relating  to  county 
appropriations ;  Lamar  Water  etc.  Co.  v.  Lamar,  128  Mo.  198,  32  L.  R.  A. 
159,  26  S.  W.  1028,  construing  Constitution,  art.  X,  §  12,  concerning 
** income  and  revenue  provided  for''  one  year;  State  v.  District  Board 
of  School  District,  76  Wis.  209,  20  Am.  St.  Rep.  59,  7  L.  R.  A.  340,  341, 
44  N.  W.  978,  construing  constitutional  provision  against  compulsory 
support  of  place  of  worship;  State  v.  Cunningham,  83  Wis.  142,  35  Am. 
St.  Rep.  49,  17  L.  R.  A.  168,  53  N.  W.  55,  construing  Constitution,  art. 
IV,  §  3,  providing  for  equal  legislative  districts ;  State  v.  Anderson,  100 
Wis.  530,  42  L.  R.  A.  242.  76  N.  W.  484,  construing  ballot  printing  law 
of  1893;  dissenting  opinion  in  Reynolds  v.  Waterville,  92  Me.  316,  42 
Atl.  560,  construing  twenty-second  amendment  of  Maine  Constitution, 
limiting  municipal  debt  capacity ;  -dissenting  opinion  in  Fee  v.  Durham, 
121  Fed.  471,  57  C.  C.  A.  584,  majority  holding  where  locator's  employees 
quit  work  on  Saturday,  December  30th,  leaving  tools  on  claim  and  re- 
sumed work  on  Monday,  January  1st,  continued  work  till  five  hundred 
dollars  worth  had  been  done,  but  on  Saturday  less  than  one  hundred  dol- 
lars worth  had  been  done,  one  locating  claim  on  Sunday  night,  between  12 
and  1  o'clock,  was  trespasser;  dissenting  opinion  in  Chauncey  v.  Dyke 
Bros.,  119  Fed.  16,  17,  55  C.  C.  A.  579,  majority  holding,  under  Ark. 
Acts  1895,  p.  217,  §  3,  relative  to  mechanics'  liens,  such  liens  are  superior 
to  mortgage  given  to  pay  for  improvements  resulting  in  such  lien  as  to 
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part  of  proceeds  not  used  to  pay  for  such  improvements ;  dissenting  opin- 
ion in  Moulton  v.  Scully,  111  Me.  466,  468,  89  Atl.  961,  962,  majority 
holding  before  public  officer  is  removed  from  office,  he  is  entitled  to 
hearing. 

Distinguished  in  Denver  v.  Hubbard,  17  Colo.  App.  355,  68  Pac.  996, 
and  Voss.v.  Waterloo  Water  Co.,  163  Ind.  84,  106  Am.  St.  Rep.  201,  66 
L.  R.  A.  96,  71  N.  E.  213,  both  holding  contract  to  furnish  city  with 
light  and  water  for  several  years  does  not  create  indebtedness  beyond 
limit,  if  each  annual  installment  comes  within  limit  for  that  year. 

GonrtB  cannot  detem^ne  as  to  wisdom  of  constitutional  restrictions  on 
municipal  expenditures. 

Approved  in  Dewey  v.  United  States,  178  U.  S.  521,  44  L.  Ed.  1174, 
20  Sup.  Ct.  985,  holding,  in  determining  whether  enemy's  vessels  were, 
superior  or  inferior  force,  for  purpose  of  fixing  bounty,  land  batteries, 
mines  and  torpedoes  supporting  vessels  but  not  controlled  by  those 
in  charge  of  enemy's  vessels  are  excluded;  Board  of  County  Conunrs. 
of  D.  County  v.  Qillett,  9  Okl.  599,  602,  60  Pac.  279,  280,  warrant  issued 
for  salary  of  county  clerk  after  indebtedness  of  county  exceeded  limit 
invalid;  Gray  v.  Stiles,  6  Okl.  530,  49  Pac.  1110,  enjoining  enforcement 
of  tax  where  assessment  had  been  wrongfully  increased  to  avoid  exceed- 
ing limit  on  county  indebtedness ;  City  of  Guthrie  v.  New  Vienna  Bank, 
4  Okl.  208,  213,  220,  38  Pac.  9,  10,  12,  holding  statute  which  attempts 
to  impose  provisional  debts  of  several  city  governments  on  consolidated 
city  void;  Ranch  v.  Chapman,  16  Wash.  583,  58  Am.  St.  Rep.  62,  36 
L.  R.  A.  412,  48  Pac.  257,  arguendo. 

limitations  in  Colorado  Constitution,  on  debt  contracting  powers,  is  for 
all  purposes. 

Approved  in  Hamilton  County  v.  Montpelier  Savings  Bank  etc.  Co., 
157  Fed.  27,  84  C.  C.  A.  523,  holding  bonds  exceeding  statutory  limit 
may  be  issued  to  liquidate  existing  indebtedness;  Coffin  v.  Board  of 
Commrs.  of  Kearney  County,  114  Fed.  525,  applying  rule  in  action  on 
refunding  bonds  issued  to  cancel  county  warrants;  Chicago  v.  Galpm, 
183  111.  406,  55  N.  E.  733,  holding  Const,  1870,  art.  IX,  §  12,  prohibiting 
city  from  becoming  indebted  to  amount  exceeding  five  per  cent  of  tax- 
able property,  precludes  it  from  contracting  for  maintenance  of  definite 
number  of  street  lamps  at  certain  price  per  lamp,  to  be  paid  for 
monthly  after  debt  limit  reached;  State  v.  Helena,  24  Mont.  535,  63 
Pac.  105,  holding  where  constitutional  city  debt  limit  exceeded,  water 
company  could  not  recover  for  water  furnished  for  municipal  purposes 
under  ordinance  providing  for  monthly  payments  and  ordering  tax 
levy  for  such  purpose ;  Atchison  etc.  R.  R.  Co.  v.  Territory,  11  N.  M. 
676,  72  Pac.  16,  holding  county  commissioners  have  no  authority  to  levy 
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taxes  to  pay  judgment  against  county  based  on  claim  exceeding  author-, 
ized  indebtedness;  In  re  Application  of  State  to  Issue  Bonds,  40  Okll 
160,  Ann.  Gas.  1916E,  399,  136  Pae.  1109,  allowing  issuance  of  refund- 
ing bonds  by  State  of  Oklahoma;  State  v.  Stanfield,  34  Okl.  530,  531, 
126  Pac.  241,  242,  holding  limitation  applies  to  courts  as  well  as  county 
officers ;  Kerr  v.  State,  33  Okl.  113,  114,  124  Pac.  285,  holding  limitation 
extends  to  debts  incuired  by^  operation  of  law ;  O'Neil  Engineering  Co. 
V.  Incorporated  Town  of  Ryan,  32  Okl.  744,  124  Pac.  21,  refusing  to 
uphold  contract  made  by  city  which  would  exceed  revenues  of  current 
year;  Martin  v.  Territory,  5  Okl.  194,  48  Pac.  108,  warrants  issued  for 
municipal  debt  imposed  by  statute  in  excess  of  limit  invalid;  Eaton  v. 
Mimnaugh,  43  Or.  470,  73  Pac.  755,  legislature  has  no  power  to  compel 
county  to  exceed  limit;  Trainor  v.  Lee,  34  R.  I.  357,  Ann.  Gas.  19140, 
1213,  83  Atl.  852,  holding  dog-catcher  might  enforce  liability  of  town 
for  his  services;  Lake  Co.  v.  Graham,  130  U.  S.  676,  32  L.  Ed.  1066,  9 
Sup.  Ct.  654,  following  rule ;  Doon  Twp.  v.  Cummings,  142  U.  S.  375,  35 
L.  Ed.  1047, 12  Sup.  Ct.  223,  applying  rule  to  Iowa  Constitution  of  1857, 
art.  XI,  §  3 ;  Hedges  v.  Dixon  County,  150  U.^  S.  187,  87  L.  Ed.  1047, 
14  Sup.  Ct.  73,  equity  cannot  enforce  or  modify  bonds,  void  under  con- 
stitutional limitation;  Prickell  v.  Marceline,  65  Fed.  474,  city  bonds,  in 
excess  of  Missouri  constitutional  limitation^  are  void;  In  re  Appro- 
priations, 13  Colo.  323,  22  Pac.  466,  laws  authorizing  expenditures  in 
excess  of  constitutional  limitation  are  void;  Board  of  Commrs.  of  La 
Plata  County  v.  Hampson,  24  Colo.  129,  48  Pac.  1102,  county  warrants 
in  excess  of  constitutional  limit  are  void;  Laporte  v.  Gamewell  Fire 
Alarm  Tel.  Co.,  146  Ind.  469,  58  Am.  St.  Bep.  361,  35  L.  B.  A.  688,  45 
N.  E.  589,  annulling  contract  for  fire-alarm  system,  under  similar  limi- 
tation; Barnard  Co.  v.  Knox  Co.,  105  Mo.  387,  388,  13  L.  R.  A.  246, 
16  S.  W.  918,  919,  constitutional  limitation  extends  to  levy  for  court- 
house; Raton  Water- Works  Co.  v.  Raton,  9  N.  M.  93,  49  Pac.  906, 
strictly  limiting  tax  levy  for  water  rents  to  statutory  rate;  Howard  v. 
Smith,  91  Tex.  15,  38  S.  W.  16,  street  improvement  bonds  are  within 
Texas  constitutional  limitation;  Fritsch  v.  Board  of  Commrs.  of  Salt 
Lake  County,  15  Utah,  94,  47  Pac.  1029,  including  in  similar  limitation, 
debts  arising  by  operation  of  law;  Earles  v.  Wells,  94  Wis.  296,  59  Am. 
St.  Rep.  889,  68  N.  W.  967,  construing  similar  constitutional  restriction; 
Crogster  v.  Bayfield  Co.,  99  Wis.  16,  74  N.  W.  640,  executory  contracts 
are  within  constitutional  limitation  upon  "contracting  debts";  School 
Dist.  V.  Western  Tube  Co.,  5  Wyo.  198,  38  Pac.  925,  similarly  construing 
congressional  restriction  relating  to  territories;  Grand  Island  "etc.  R.  R. 
V.  Baker,  6  Wyo.  385,  390,  71  Am.  St.  Rep.  936,  940,  34  L.  R.  A.  839, 
840,  45  Pac.  498,  500,  officer's  salaries  are  within  debt  limitation;  dis- 
senting  opinion  in  Coler  v.  Board  of  Co.  Commrs.  of  Santa  Fe,  6  N.  M. 
164,  27  Pac.  639,  majority  holding  recitals  binding  where  statute  author- 
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ized  limited  issue  only,  but  no  constitutional  limitation  existed;  In  re 
Funding  of  County  Indebtedness,  15  Colo.  426,  24  Pac.  878,  arguendo. 

Distinguished  in  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S. 
21,  43  L.  Ed.  341,  19  Sup.  Ct.  85,  upholding  water  contract  for  term  of 
years  where  current  year's  rent  did  not  violate  limitation;  Wilder  v. 
Board  of  Co.  Commrs.  of  Rio  Grande,  41  Fed.  513,  warrants  given  to 
satisfy  judgment  are  valid,  if  original  contract  was  valid;  Aetna  etc. 
Ins.  Co.  V.  Lyon  Co.,  44  Fed.  342,  bonds  issued  in  exchange  for  out- 
standing bonds  do  not  create  debt;  National  etc.  Ins.  Co.  v.  Board  of 
Education,  62  Fed.  790,  10  C.  C.  A.  637,  where  want  of  authority  does 
not  appear  from  bonds,  laws  or  records  therein  referred  to;  Keihl  v. 
South  Bend,  76  Fed.  923,  36  L.  R.  A.  231,  22  C.  C.  A.  618,  contract  for 
monthly  rental  of  hydrants  in  good  order  does  not  create  debt;  Dudley 
V.  Board  of  Commrs.  of  Lake  County,  80  Fed.  678,  26  C.  C.  A.  82  (see 
dissenting  opinion  in  80  Fed.  680,  26  C.  C.  A.  82),  where  electors  had 
authorized  greater  indebtedness;  Rollins  v.  Board  of  Commrs.  of  Rio 
Grande  County,  90  Fed.  577,  33  C.  C.  A.  181,  excluding  from  computa- 
tion debts  incurred  prior  to  Constitution;  Lewis  v.  Widber,  99  Cal. 
414,  33  Pac.  1129,  excluding  ofi^cer's  salaries  from  similar  limitation; 
Board  of  Commrs.  of  Lake  County  v.  Standley,  24  Colo.  7,  8,  49  Pac. 
25,  26,  where  bonds  were  issued  in  exchange  for  valid  warrants;  State 
V.  Hickman,  11  Mont.  551,  29  Pac.  95,  "interest  on  public  debt"  which 
may  be  paid  without  appropriation,  includes  floating  debt;  McAleer  v. 
Angell,  19  R.  I.  694,  36  Atl.  590,  judgments  against  city  for  damages 
are  not  within  statutory  limitation  of  indebtedness;  Ranch  v.  Chapman, 
16  Wash.  584,  58  Am.  St.  Rep.  63,  36  L.  R.  A.  412,  48  Pac.  258,  as  to 
necessary  expenses,  made  mandatory  by  Constitution. 

What  is   municipal  indebtedness  within    meaning  of    prohibition 
against.    Note,  44  Am.  St.  Rep.  230,  235. 

What  constitutes  "indebtedness"  of  municipality.    Note,  23  L.  R.  A. 
402,  404,  407. 

Creation  of  indebtedness  within  meaning  of  debt  limit  provisions. 
Note,  37  L.  R.  A.  (N.  S.)  1092. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  833. 

Self-executing  provisions  of  Constitution.    Note,  7  Ann.  Gas.  629. 

130  XT.   B.  674-684,  32  L.  Ed.  1066,  9   Bnp.  Ot.  654,  LAKE  OOUNTT  ▼. 
OKAHAM. 

FollowlBg  Lake  Goimty  ▼.  Rollins,  130  XT  S.  662,  32  L.  Ed.  1060,  9  Snpw 
Ot.  651,  as  to  constitutional  limitations  on  county  debts. 

Approved  in  Eddy  Valve  Co.  v.  Town  of  Crown  Point,  166  Ind.  623, 
8  L.  R.  A.  (N.  S.)  684,  76  N.  E.  540,  holding  town  could  not  ratify  bonds 
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issued  in  excess  of  statutory  amount;  State  v.  School  Dist.  No.  50  of 
Barnes  County,  18  N.  D.  624,  188  Am.  St.  Bep.  787,  120  N.  W.  558, 
holding  bonds  issued  by  school  district  without  vote  of  members  are 
void;  Martin  v.  Territory,  5  Okl.  194,  48  Pac.  108,  warrants  issued  for 
municipal  debt  imposed  by  statute,  in  excess  of  limit,  invalid ;  City  of 
Guthrie  v.  New  Vienna  Bank,  4  Okl.  217,  219,  38  Pac.  11,  12,  statute 
which  attempts  to  impose  provisional  debt  of  several  city  governments 
on  consolidated  city  void;  Hedges  v.  Dixon  Co.,  150  U.  S.  187,  37  L.  Ed. 
1047,  14  Sup.  Ct.  73,  equity  cannot  enforce  or  modify  bonds,  void  under 
constitutional  limitation;  Prickett  v.  Ma^celine,  65  Fed.  474,  city  bonds 
in  excess  of  Missouri  constitutional  limitation  are  void;  Board  of 
Commrs.  of  La  Plata  County  v.  Hampson,  24  Colo.  129,  48  Pac.  1102, 
county  warrants  in  excess  of  constitutional  limit  are  void;  Earles  v. 
Wells,  94  Wis.  296,  69  Am.  St.  Rep.  889,  68  N.  W.  967,  construing  sim- 
ilar constitutional  restriction;  Crogster  v.  Bayfield  Co.,  99  Wis.  16,  74 
N.  W.  640,  executory  contracts  are  within  constitutional  limitation  upon 
"contracting  debts" ;  School  Dist.  v.  Western  Tube  Co.,  5  Wyo.  198,  38 
Pac.  925,  similarly  construing  congressional  restriction  relating  to  ter- 
ritories; dissenting  opinion  in  Dudley  v.  Board  of  Commrs.  of  Lake 
County,  80  Fed.  680,  26  C.  C.  A.  82,  majority  distinguishing  where  debt 
capacity  was  enlarged  by  election. 

Distinguished  in  Wilder  v.  Board  of  Co.  Commrs.  of  Rio  Grande,  41 
Fed.  513,  warrants  given  to  satisfy  judgment  are  valid  if  original  obli- 
gation was  valid;  Aetna  etc.  Ins.  Co.  v.  Lyon  Co.,  44  Fed.  342,  bonds 
issued  in  exchange  for  outstanding  bonds  do  not  create  debt;  National 
etc.  Ins.  Co.  v.  Board  of  Education,  62  Fed.  789,  790,  10  C.  C.  A.  637, 
where  want  of  authority  does  not  appear  from  bonds,  laws  or  records 
therein  referred  to ;  Keihl  v.  South  Bend,  76  Fed.  923,  36  L.  R.  A.  231, 
22  C.  C.  A.  618,  contract  for  monthly  rental  of  hydrants  in  good  order 
does  not  create  debt;  Board  of  Commrs.  of  Lake  County  v.  Standley, 
24  Colo.  7,  8,  49  Pac.  25,  26,  where  bonds  were  issued  in  exchange  for 
valid  warrants. 

What  .is   municipal  indebtedness  within  meaning  of  prohibitions 
against.    Note,  44  Am.  St.  Rep.  242. 

What  is  municipal  indebtedness  within  constitutional  debt  limit. 
Note,  45  Am.  St.  Rep.  258. 

Purchaser  of  bonds  is  bound  to  know  of  constitutional  and  statutory 
lestiictioss  <n  power. 

Approved  in  Fairfield  v.  Rural  Independent  School  Dist.,  Ill  Fed. 
461,  holding,  under  Iowa  Const.,  art.  XI,  §  3,  placing  limit  on  municipal 
debts,  purchaser  of  bonds  not  entitled  to  rely  solely  on  recital  therein 
that  debt  thereby  created  does  not  exceed  limit;  Geer  v.  School  Dist. 
No.  11,  97  Fed.  734,  38  C.  C.  A.  392,  holding  where  statute  does  not 
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aathorize  officers  to  determine  whether  proposed  issue  exceeds  l^al 
limit;  and  there  is  no  recital  in  bonds  that  bonds  do  not  exceed  limit, 
and  each  bond  in  connection  with  assessment>roll  shows  excess  of  limit, 
general  reeital  of  compliance  with  law  does  not  estop  municipality  from 
showing  that  bonds  exceed  legal  limit;  Lake  County  v.  Linn,  29  Colo. 
455,  68  Pac.  841,  holding  where,  in  action  on  county  bonds,  defense  was 
that  bonds  exceeded  debt  limit,  evidence  of  what  county  records  show  as 
to  indebtedness  is  admissible ;  Brown  v.  City  of  Newburyport,  209  Mass. 
267,  Ann.  Gas.  1915B,  495,  95  N.  E.  508,  holding  in  absence  of  statutory 
provisions,  city  clerk  could  not  certify  to  note  issued  for  loan;  National 
Life  Ins.  Co.  v.  Mead,  13  S.  D.  46,  79  Am.  St.  Bep.  880,  82  N.  W.  79, 
holding  certificates  signed  by  city  officials  stating  steps  had  preliminary 
to  issuance  of  bonds  and  as  to  financial  condition  of  city  and  used  by 
person  negotiating  bonds  are  inadmissible  to  predicate  estoppel  that 
bonds  exceed  limit;  dissenting  opinion  in  Board  of  Commrs.  of  Lake 
County  V.  Keene  Five  Cent  Sav.  Bank,  108  Fed.  517,  47  C.  C.  A.  464, 
majority  upholding  refunding  bonds  issued  in  excess  of  constitutional 
limit;  Chaffee  County  v.  Potter,  142  U.  S.  363,  35  L.  Ed.  1043, 12  Sup.  a. 
219,  and  Gunnison  Co.  Commrs.  v.  Rollins,  173  U.  S.  267,  43  L.  Ed.  695, 
19  Sup.  Ct.  394,  both  holding  recital  that  total  issue  does  not  exceed 
constitutional  limit  estops  county ;  Sutliff  v.  Lake  Co.,  47  Fed,  107,  110, 
no  recital  can  validate  bonds  in  excess  of  constitutional  limitation; 
Manhattan  Co.  v.  Ironwood,  74  Fed.  539,  20  C.  C.  A.  642,  where  bond 
recitals  stated  proceedings  invalid  under  act  referred  to;  Springfield 
etc.  Trust  Co.  v.  Attica,  85  Fed.  389,  29  C.  C.  A.  214,  where  city  water- 
works bonds  were  issued  in  excess  of  statutory  limit;  Waite  v.  Santa 
Cruz,  89  Fed.  636,  purchaser  may  rely  on  recitals  of  fact  which,  if  true, 
show  validity  of  bond  issue;  Anderson  v.  Orient  etc.  Ins.  Co.,  88  Iowa, 
591,  55  N.  W.  352,  annulling  bonds  issued  to  liquidate  pre-existing  debt, 
in  excess  of  constitutional  limit;  Holliday  v.  Hilderbrandt,  97  Iowa, 
182,  66  N;  W.  91,  and  Union  Bank  v.  Commissioners  of  Oxford,  119 
N.  C.  230,  34  L.  R.  A.  491,  25  S.  E.  970,  both  holding  bond  purchaser 
must  ascertain  whether  constitutional  power  to  issue  exists;  Barnett  v. 
Denison,  145  U.  S.  139,  36  L.  Ed.  653,  12  Sup.  Ct.  820,  municipal  charter 
requiring  specification  of  purpose  of  bond  issue  must  be  strictly  ob- 
served; dissenting  opinion  in  West  Plains  Twp.  v.  Sage,  69  Fed.  952, 
16  C.  C.  A.  553,  majority  upholding  bonds  with  false  recitals  as  to  f9cts 
not  appearing  of  record ;  Doon  Twp.  v.  Cummins,  142  U.  S.  375,  35  L.  Ed. 
1047,  12  Sup.  Ct.  223,  and  Washington  Twp.  v.  Coler,  51  Fed.  365,  2 
C.  C.  A.  272,  arguendo. 

Distinguished  in  Independent  School  Dist.  v.  Rew,  HI  Fed.  9,  55 
L.  B.  A.  364,  49  C.  C.  A.  198,  holding  municipality  is  estopped  by  recitals 
of  issuance  in  conformity  with  statute  to  deny  excess  of  debt  limita- 
tion, though  there  is  no  express  recital  to  that  effect;  Cummins  v.  Dist. 
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Twp.  of  Doon,  42  Fed.  649,  upholding  new  bonds  issued  in  exchange  for 
valid  outstanding  bonds;  Mercer  Co.  v.  Provident  Life  &  Trust  Co.,  72 
Fed.  630,  19  C.  C.  A.  44,  where  recitals  of  facts  did  not  cover  whole 
ground ;  Flagg  v.  School  Dist.,  4  N.  D.  46,  26  L.  R.  A.  370,  58  N.  W. 
504^  where  facts  were  not  necessarily  matters  of  record. 

County  is  not  estopped,  by  recital  of  compliance  with  statute,  to  show 
want  of  power  under  Constitution. 

Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  318,  46  L.  Ed.  664,  22 
Sup.  Ct.  333,  holding  recitals  in  refunding  bonds  that  statute*  author- 
izing them  has  been  complied  with  estop  city  from  denying  validity  of 
original  debt  for  which  they  were  issued;  Brattleboro  Sav.  Bank  v. 
Board  of  Trustees  of  Hardy  Tp.,  98  Fed.  533,  holding  act  authorizing 
township  trustees  to  issue  refunding  bonds  and  providing  that  bonds 
shall  contain  recital  that  they  are  issued  in  conformity  with  act  con- 
fers on  trustee  power  to  recite  that  valid  indebtedtiess  of  township  is 
such  as  to  authorize  their  issuance  under  the  act ;  Kelly  v.  Cole,  63  Kan. 
393,  65  Pac.  675,  holding  unearned  interest  coupons  attached  to  munici- 
pal bonds  are  not  "bonded  indebtedness  actually  existing,"  within  Laws 
1901,  c.  288,  §  1 ;  National  Life  Ins.  Co.  v.  Mead,  13  S.  D.  45,  48,  79 
Am.  St.  Bep.  880,  882,  82  N.  W.  79,  80,  holding  certificates  signed  by 
city  officers  stating  steps  taken  preliminary  to  issuance  of  bonds  and  as 
to  financial  condition  of  city,  and  used  by  person  negotiating  bonds,  are 
inadmissible  to  predicate  estoppel  that  bonds  exceed  limit;  Janes  v. 
City  of  Racine,  155  Wis.  23,  143  N.  W.  714,  upholding  purchase  of 
waterworks  by  city;  Sutliff  v.  Lake  Co.  Commrs.,  147  U.  S.  235,  237, 
238,  87  L.  Ed.  149,  13  Sup.  Ct.  320,  321,  recitals  do  not  bind  county 
where  statute  requires  record  statements  of  debt;  Board  of  Commrs.  of 
Oxford  V.  Union  Bank,  96  Fed.  298,  37  C.  C.  A.  493,  officers  cannot 
estop  town  from  questioning  validity  of  Bond  Act;  dissenting  opinion 
in  City  of  Pierre  v.  Dunscomb,  106  Fed.  620,  45  C.  C.  A.  499,  majority 
holding  municipality  estopped,  as  against  bona  fide  purchaser,  by  cer- 
tificate on  face  of  bonds  that  they  have  been  issued  pursuant  to  legis- 
lative authority  to  refund  valid  debt;  dissenting  opinion  in  Wilson  v. 
Board  of  Education,  12  S.  D.  559,  81  N.  W.  958,  majority  holding  board 
of  education  cannot,  as  against  bona  fide  purchaser  of  its  bonds,  allege 
failure  to  comply  with  constitutional  provision  as  to  provision  foi: 
payment  of  annual  interest  and  premium  where  bonds  contain  recital 
of  compliance  with  conditions  precedent. 

Distinguished  in  Piatt  v.  Hitchcock  County,  139  Fed.  932,  71  C.  C.  A. 
649,  county  estopped  by  recitals  where  officers  had  failed  to  perform 
condition  which  would  have  made  bonds. valid;  Gamble  v.  Rural  Ind. 
School  Dist.,  132  Fed.  520,  school  district  estopped  by  recitals  in  bonds 
that  they  were  issued  under  statute  authorizing  refunding  bonds,  though 
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they  were  in  excess  of  limit  of  indebtedness ;  City  of  Pierre  v.  Dunscomb, 
106  Fed.  617,  45  C.  C.  A.  499,  holding  municipality  estopped,  as  against 
bona  fide  purchaser,  by  certificate  on  face  of  bonds  that  they  have 
been  issued  pursuant  to  legislative  authority  to  refund  valid  debt; 
O'Bryan  v.  Owensboro,  113  Ky.  687,  68  S.  W.  860,  under  limitation 
according  to  population,  a  census  taken  under  statute  for  classification 
of  city  governments  is  conclusive;  Chaffee  County  v.  Potter,  142  U.  S. 
360,  363,  364,  366,  35  L.  Ed.  1042,  1043,  1044,  12  Sup.  Ct.  218,  219,  220, 
and  Gunnison  Co.  Commrs.  v.  Rollins,  173  U.  S.  269,  270,  271,  43  L.  Ed. 
696,  697,  19  Sup..  Ct.  395,  396,  where  recitals  stated  that  total  issue  did 
not  exceed  limitation,  and  nothing  in  bonds  disclosed  truth;  Flagg  v. 
School  Dist.,  4  N.  D.  45,  53,  26  L.  R.  A.  370,  873,  58  N.  W.  504,  507, 
where  recital  relied  on  was  within  power  of  clerk  making  it. 

Estoppel  of  municipality  to  deny  validity  of  acts.  Note,  1  Ann. 
Oaa.  326. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  945,  947,  978. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St.  Rep.  824,  831,  838. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded 
as  affecting  validity  thereof  in  hands  of  purchaser.  Note,  17 
Ann.  Gas.  1246,  1246. 

Purchasers  are  bound  to  know  assessment  where  contracting  power  Is 
Umlted  to  proportion  thereof. 

Approved  in  Burlington  Sav.  Bank  v.  Clinton,  lU  Fed.  444,  holding 
where  street  improvement  bonds  issued  under  Iowa  statute,  23  Gren. 
Assem.,  c.  14,  §  6,  were  all  sold  to  same  purchaser,  in  themselves  ex- 
ceeded debt  limit,  purchaser  is  chargeable  with  notice  of  such  fact; 
Francis  v.  Howard  Co.,  50  Fed.  60,  reaffirming  rule;  Sutliff  v.  Lake 
Co.  Commrs.,  147  U.  S.  235,  237,  238,  87  L.  Ed.  149,  13  Sup.  Ct.  320, 
321,  recitals  do  not  estop  county  where  statute  requires  record  state- 
ment of  county  debt;  Coffin  v.  Board  of  Commrs.  of  Kearney  County, 
57  Fed.  143,  6  C.  C.  A.  288,  recitals  of  fact  concerning  matters  of  public 
record  are  not  binding;  Quaker  City  etc.  Bank  v.  Nolan  Co.,  59  Fed. 
668,  where  laws  refer  to  county  records  as  evidence  of  prerequisites, 
recitals  do  not  bind ;  Waite  v.  Santa  Cruz,  75  Fed.  970,  arguendo. 

Distinguished  in  Madison  Co.  v.  Priestly,  42  Fed.  818,  819,  arguendo. 

Legislature  cannot  create  commission  whose  finding  shall  conclude,  in 
lieu  of  facts,  concerning  power  to.  issue  bonds. 

Approved  in  Doon  Twp.  v.  Cummins,  142  U.  S.  376,  85  L.  Ed.  1048, 
12  Sup.  Ct.  223,  bonds  in  excess  of  constitutional  limit,  based  on  tax 
lists,   are  void;  Francis  v.  Howard  Co.,  50  Fed.   61,  purchasers  are 
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chargeable  with  notice  of  assessment-rolls;  Crogster  v.  Bayfield  Co., 
99  Wis.  17,  74  N.  W.  640,  executory  contracts  are  within  constitutional 
limitation  on  debt  contracting  power. 

Distinguished  ui  Chilton  v.  Gratton,  82  Fed.  879,  where  constitutional 
limitation  was  not  absolute  and  facts  peculiarly  within  knowledge  of 
county  officers;  Rathbone  v.  Board  of  Commrs.  of  Kiowa  County,  83  Fed. 
130,  27  C.  CJ  a.  477,  holding  recitals  in  question  relieved  purchasers 
from  duty  of  examining  county  proceedings;  Madison  Co.  v.  Brown, 
'  67  Miss.  6S2,  693,  7  South.  517,  recitals  by  tribunal  duly  designated  to 
determine  prerequisite  vote  are  binding;  Coler  v.  Board  of  Co.  Commrs. 
of  Santa  Fe,  6  N.  M.  134,  27  Pac.  630  (see  dissenting  opinion  in  6 
N.  M.  164,  27  Pac.  639),  where  statute  authorized  limited  issue 'and  no 
constitutional  limitation  existed. 

Miscellaneous.  Cited  in  Gill  v.  Board  of  Commrs.  of  Wake  County, 
160  N.  C.  184,  43  Lu  R.  A.  (N.  S.)  293,  76  S.  E.  206,  holding  word  "free- 
holders" does  not  include  females. 

130  tJ.  &  684-693,  32  L.  Ed.  1077,  9  Snp.  Ot.  685,  JONES  y.  VAN  DOBEN. 

Amendment  changing  allegation  of  express,  to  Implied  trust,  arising 
from  fraud,  is  discretionary. 

Approved  in  Brainard  v.  Buck,  184  U.  S.  104,  46  L.  Ed.  453,  22  Sup. 
Ct.  461,  permitting  amendment  of  hill  seeking  to  establish  resulting 
trust;  Western  Wheeled  Scraper  Co.  v.  Gahagan,  152  Fed.  651,  refusing 
to  allow  amendment  so  as  to  enlarge  conspiracy  alleged  in  original  bill. 

One  obtaining  conyeyance  by  fraudulent  mlsrepreflentation  is,  in  equity, 
trustee  ex  maleficio. 

Approved  in  Field  v.  Camp,  201  Fed.  683,  120  C*  C.  A.  140,  holding 
agreement  between  children  and  heirs  at  law  of  decedent,  to  divide 
property  at  her  death,  without  regard  to  will,  was  enforceable  between 
parties. 

Distinguished  in  Parrish  v.  Parrish,  33  Or.  493,  54  Pac.  355,  where 
original  intent  of  person  obtaining  title  was  honest,  statute  of  frauds 
applies. 

Under  prayer  for  general  relief,  court  may  decree  such  relief  as  facts 
jufffcify. 

Approved  in  Goodman  v.  Wren,  34  App.  D.  C.  521,  holding  where  bill 
seeks  removal  of  cloud,  relief  executing  trust  might  be  granted ;  Merillat 
V.  Hensey,  34  App.  D.  C.  407,  holding  where  accounting  is  decreed 
against  trustee,  it  is  too  late  for  defendant  to  allege  he  is  no  trustee'; 
Council  V.  Bailey,  154  N.  C.  58,  69  S.  £.  761,  holding  one  seeking  spe- 
cific performance  and  praying  for  money  judgment  may  also  be  given 
lien  on  land ;  Sprinkle  v.  Wellborn,  140  N.  C.  177,  111  Am.  St.  Bep.  838, 
8  Ii.  R.  A.  (N.  S.)  174,  52  S.  E.  671,  where  in  suit  for  rescission  against 
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fraudulent  grantee,  who  had  sold  to  bona  fide  purchaser,  personal  de- 
cree for  proceeds  given  under  prayer  for  general  relief;  Hopkins  v.  Grim- 
shaw,  165  U.  S.  358,  41  L.  Ed.  744,  17  Sup.  Ct.  407,  reaflarming  rule; 
Seattle  etc.  Ry.  Co.  v.  U^ion  Trust  Co.,  79  Fed.  188,  24  C.  C.  A.  612, 
where  bill  for  foreclosure  omitted  specific  prayer  for  deficiency  judgment. 

Statute  of  limitations  runs  only  from  disoorery  of  fraud. 
Approved  in  McKneely  v.  Terry,  61  Ark.  543,  33  S.  W.  967,  excusing 
sixteen  years'  delay  in  asserting  title,  where  ancestor's  grantor  concealed 
deed. 

130  U.  S.  693-699,  32  Ii.  Ed.  1080,  9  Sup.  Ot  690,  MZOHTGAK  INS.  BANK 
y.  ELDBED. 

State  statutes  of  llmitationfl  affect  remedies  only  and  govern.  Federal 
courts. 

,  Approved  in  Merko  v.  Sturm  &  Dillard  Co.,  233  Fed.  71,  holding  where 
suit  is  brought  in  wrong  court,  suit  may  be  brought  again  in  proper  court 
provided  within  three  moiiths  after  expiration  of  statute  of  limitations; 
Hale  V.  Coffin,  120  Fed.  474,  57  C.  C.  A.  528,  holding  Me.  Rev.  Stats., 
c.  87,  providing  that  where  claim  against  estate  of  decedent  is  not  filed 
in  probate  office  as  therein  provided,  claimant  may  have  remedy  against 
heirs  or  devisees  of  estate  within  one  year  after  it  becomes  due,  may  be 
asserted  in  Federal  court ;  Brunswick  Terminal  Co.  v.  National  Bank,  99 
Fed.  636,  40  C.  C.  A.  22,  holding  Ga.  Code  1882,  §  2916,  providing  Umi- 
tation  of  twenty  years  for  enforcement  of  statutory  rights,  and  not 
Maryland  limitation  statute,  governs  action  in  Maryland  to  enforce  lia- 
bility of  stockholder  in  Georgia  corporation  created  by  charter;  Black- 
bum  V.  Morrison,  29  Okl.  515,  Ann.  Gas.  1913A,  523,  118  Pac.  404, 
holding  bill  of  exception  must  be  signed  at  term  at  which  decree  is  ren- 
dered; Brunswick  Terminal  Co.  v.  National  Bank  of  Baltimore,  88  Fed. 
608,  reaffirming  rule;  Bauserman  v.  Blunt,  147  U.  S.  653,  37  L.  Ed.  318, 
13  Sup.  Ct.  469,  and  Balkam  v.  Woodstock  Iron  Co.,  154  U.  S.  188,  88 
L.  Ed.  957,  14«Sup.  Ct.  1014,  both  holding  State  statutes  of  limitations, 
as  construed  by  State  courts,  apply  to  actions,  real  and  personal ;  McCor- 
mick  V.  Eliot,  43  Fed.  472,  where  State  statute  gave  additional  year  after 
first  suit  reversed  for  error;  Copp  v.  Louisville  etc.  Ry.  Co.,  50  Fed.  166, 
applying  State  limitation  to  action  for  discriminating  charge  under  Inter- 
state Commerce  Act ;  Munos  v.  Southern  Pac.  Co.,  51  Fed.  190,  2  C.  C.  A. 
163,  local  statute  of  limitations  applies  to  action  for  wrongful  death, 
occurring  in  another  State,  unless  its  statute  giving  action  limits  same; 
Hobbs  V.  Nat.  Bank  of  Commerce,  96  Fed.  397,  37  C.  C.  A.  513,  applying 
local  limitation  to  action  under  foreign  statute  to  enforce  stockholder's 
liability ;  Williams  v.  St.  Louis  etc.  Ry.  Co.,  123  Mo.  583,  27  S.  W.  390, 
local  limitation  governs  both  statute  and  common-law  rights;  dissenting 
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opinion  in  Currier  v.  Stndley,  159  Mass.  25,  33  N.  E.  712,  holding  stat- 
ate  bars  personal  action,  but  does  not  extinguish  right. 

Distinguished  in  Lawrence  v.  Nelson,  143  U.  S.  224,  36  L.  Ed.  134,  12 
Stlp.  Ct.  443,  no  State  law  can  abridge  Federal  right  to  administer  dece- 
dent's assets,  as  between  citizens  of  different  States;  Brickill  v.  Balti- 
more, 52  Fed.  739,  as  to  action  for  patent  infringement. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  li.  B.  A.  (N.  S.)  421. 

Federal  courts  follow  State  daclsioiis  holding  service  of  mmunons,  or 
attemipt,  commences  action. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  holding  where  rail- 
road company  has  not  designated  agent  for  service,  it  cannot  plead  stat- 
ute of  limitations. 

Where  d^tvery  of  summons  to  serving  offlcer  commences  action,  It  need 
not  be  mannaJ, 

Approved  in  People's  Sav.  Bank  &  Trust  Co.  v.  Batchelder  Egg  Case 
Co.,  51  Fed.  136,2  C.  C.  A.  126,  complaint  may  be  duly  "filed"  with 
clerk,  outside  his  office. 

Delivery  of  document  to  officer  when  not  at  office  as  ''filing"  there- 
of.   Note,  18  Ann.  Oaa.  251. 

Miscellaneous.  Cited  in  South  Georgia  Ry.  Co.  v.  South  Georgia 
Groc.  Co.,  17  Ga.  App.  349,  86  S.  E.  939,  generally;  Michigan  Ins.  Bank 
V.  Eldred,  143  U.  S.  301,  86  L.  Ed.  164,  12  Sup.  Ct.  453,  granting  new 
trial  where  judge,  by  ruling  incompetent  evidence  to  be  decisive,  induced 
omission  of  other  evidence. 

130  U.  8.  699^704,  32  L.  Ed.  1083,  9  Sap.  Ot.  726,  HELL  T.  HABDING. 

Defendant,  In  State  court,  Is  entitled  to  stay,  after  verdict,  pending 
bankruptcy  proceedings. 

Approved  in  In  re  Maaget,  173  Fed.  233,  holding  bankruptcy  court 
may  permit  creditor  to  prosecute  claim  to  judgment ;  Rosenthal  v.  Nove, 
175  Mass.  563,  78  Am.  St.  Rep.  516,  56  N.  E.  886,  holding  Bankruptcy 
Act  1898,  c.  541,  §  11,  effects  peremptory  stay  in  pending  suit  on  claim 
from  which  discharge  would  be  a  release  only  until  adjudication  in  bank- 
ruptcy is  made ;  D.  C.  Wise  Coal  Co.  v.  Columbia  Zinc  etc.  Co.,  157  Mo. 
App.  323,  138  S.  W.  69,  holding  where  attaching  creditor  acquiesces  in 
sale  of  attached  property  by  trustee,  he  must  look  to  bankruptcy  court 
for  pro  rata. 

Distinguished  in  In  re  Mercedes  Import  Co.,  166  Fed.  429,  92  C.  C.  A. 
179,  holding  bankruptcy  court  is  not  bound  to  grant  stay  of  action  in 
State  court. 
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Oredltor8>  levying  over  four  months  before  dlscliarge,'  may  liave  judg- 
ment, notwithstanding  dlscliarge. 

Approved  in  Metcalf  v.  Barker,  187  U.  S.  173,  47  L.  Ed.  126,  23  Sup. 
Ct.  70,  holding  judgment  creditors  of  bankrupt,  by  commencing  judg- 
ment creditor's  action  more  than  four  months  prior  to  petition  in  bank- 
ruptcy, acquire  lien  on  property  of  bankrupt,  though  judgment  enforcing 
lien  is  recovered  less  than  four  months  prior  to  filing  of  petition ;  Wake- 
man  V,  Throckmorton,  74  Conn.  619,  51  Atl.  556,  holding  where  property 
subject  to  attachment  lien,  which  is  more  than  four  months  old,  be  sold 
by  order  of  bankruptcy  court,  attaching  creditor  can  claim  before  that 
court  beneftt  of  subrogation  as  respects  proceeds  of  sale ;  "Way  v.  Barney, 
116  Minn.  289,  Ann.  Caa.  1918A,  719,  30  L.  R.  A.  (N.  S.)  648, 133  N.  W. 
802,  holding  discharge  in  bankruptcy  of  corporation,  does  not  extinguish 
stockholders'  liability;  Powers  Dry  Goods  Co.  v.  Nelson,  10  N.  D.  583, 
58  L.  R.  A.  770,  88  N.  W.  704,  holding  unless  lien  of  attachment  of  per- 
sonaljky  of  bankrupt  is  one  which  is  itself  declared  void  by  Bankruptcy 
Act,  it  may  be  enforced  through  modified  form  of  judgment,  as  against 
property  on  which  lien  exists;  Elsbru  v.  Burt,  24  R.  I.  324,  53  Atl.  61, 
holding  stockholder's  liability,  under  Gen.  Laws,  c.  180,  not  released  by 
discharge  of  corporation  in  bankruptcy. 

State  court  may  render  judgment  against  bi^mipt,  with  perpetual  stay, 
and  80  bind  hia  sureties. 

Approved  in  Smith  v.  Lacey,  86  Miss.  295, 109  Anu  St.  Rep.  707,  38 
South.  311,  reaffirming  rule;  In  re  J.  L.  Philips  &  Co.,  224  Fed.  631,  632, 
633,  holding  one  instituting  garnishment  proceedings  more  than  four 
months  preceding  bankruptcy  is  entitled  to  stay  of  discharge;  In  re 
Driggs,  171  Fed.  898,  holding  bankrupt  is  not  protected  from  garnish- 
ment completed  before  petition  filed ;  In  re  Marshall  Paper  Co.,  102  Fed. 
874,  875,  43  C.  C.  A.. 38,  holding,  under  Bankruptcy  Act  1898,  §  14b,  re- 
fusal, but  applicant  is  entitled  to  discharge  as  matter  of  right,  unless  he 
is  found  guilty  of  some  one  of  the  prescribed  offenses ;  Booker  v.  Blythe, 
90  Ark.  166, 118  S.  W.  402,  holding  where  petition  is  not  filed  until  more 
than  four  months  after  judgment,  proceedings  under  same  will  not  be 
stayed;  Schunack  v.  Art  Metal  Novelty  Co.,  84  Conn.  338,  339,  80  Atl. 
293,  294,  Kendrick  &  Roberts  v.  Warren  Bros.  Co.,  110  Md.  72,  74,  72 
Atlr  464,  465,  and  Brown  &  Brown  Coal  Co.  v.  Antezak,  164  Mich.  114, 
Ann.  Caa.  1912B,  778, 128  N.  W.  776,  all  holding  sureties  on  appeal  bond 
not  released  by  bankruptcy  of  principal;  Boyd  v.  Agricultural  Ins.  Co., 
20  Colo.  App.  43,  76  Pae.  990,  discharge  in  bankruptcy  of  principal  on 
bond,  on  which  judgment  was  obtained  before  discharge,  does  not  affect 
liability  of  sureties ;  Casady  &  Co.  v.  Hartzell,  171  lowa^  329, 151  N.  W. 
99,  Crook  Horner  Co.  v.  Baltimore,  112  Md.  9,  1S6  Am.  St.  Rep.  376,  28 
L.  R.  A.  (N.  S.)  233,  75  Atl.  1052,  and  Crook  Horner  Co.  v.  Gilpin,  112 
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Md.  6,  6,  7,  8, 136  Am.  St.  Rep.  376,  28  L.  R.  A.  (N.  S.)  283,  75  Atl.  1051, 
1052,  all  holding  attachment  filed  within  four  months  being  void,  bond 
covering  same  is  void ;  Light  v.  Hunt,  17  Ga.  App.  492,  87  S.  E.  764,  hold- 
ing error  for  court  to  refuse  plaintiff's  motion  for  perpetual  stay;  United 
States  Wind  Engine  etc.  Co.  v.  North  Penn.  Iron  Co.,  227  Pa.  266,  75 
Atl.  1095,  and  Butterick  Pub.  Co.  v.  E.  F.  Bowen  Co.,  33  B.  I.  43,  44,  80 
Atl.  278,  279,  both  allowing  recovery  against  sureties  on  attachment 
bond;  Train  v.  Marshall  Paper, Co.,  180  Mass.  516,  62  N.  E.  967,  hold- 
ing judgment  against  corporation  after  its  discharge  in  bankruptcy, 
imposing  no  liability  on  corporation,  does  not  satisfy  Pub.  Stats.,  c.  106, 
§  62,  that  judgment  must  be  recovered  against  corporation  as  condition 
precedent  to  stockholder's  liability^  St.  Liouis  World  Pub.  Co.  v.  Rialto 
Grain  Co.,  108  Mo.  App.  484,  83  S.  W.  783,  liability  of  sureties  on  appeal 
bond  not  released  by  discharge  of  principal;  Pinkard  v.  Willis,  24  Tex. 
Civ.  71,  57  S.  W.  893,  holding  where  property  was  levied  on  prior  to 
institution  of  bankruptcy  proceedings  against  statutory  claimant  thereof, 
his  subsequent  discharge  in  bankruptcy  does  not  release  sureties  on  his 
claimant's  bond  by  virtue  of  which  he  took  property  from  under 
execation. 

Distinguished  in  A.  Klipstein  &  Co.  v.  Allen-Miles  Co.,  136  Fed.  390, 
69  C.  C.  A.  229,  refusing  to  allow  judgment  against  discharged  bankrupt 
to  hold  sureties  on  bond  given  to  discharge  garnishment;  Otto  Toung 
&  Co.  V.  Howe,  150  Ala.  158,  43  South.  489,  holding  where  judgment  is 
barred  by  bankruptcy,  sureties  on  appeal  bond  cannot  be  provided 
against ;  House  v.  Schnadig,  235  111.  303,  85  N.  E.  396,  holding  sureties 
on  appeal  bond  released  by  discharge  in  bankruptcy  of  principal;  Marx 
v.  Hart,  166  Mo.  518,  66  S.  W.  265,  holding  discharge  in  bankruptcy  of 
attachment  defendant  after  final  judgment  against  garnishee  and  appeal 
taken  and  supersedeas  bond  filed  does  not  discharge  garnishee  or  divest 
court  of  jurisdiction  to  enforce  rights  which  have  accrued  to  attachment 
plaintiff  in  garnishment  proceedings. 

Discharge  of  surety  on  bond  by  discharge  of  principal  in  bank- 
ruptcy.   Note,  15  Ann.  Gas.  955,  956,  958. 

Discharge  of  principal  in  bankruptcy  releasing  surety  on  bond  in 
action  at  law.    Note,  14  L.  R.  A.  (N.  S.)  608. 

Miscellaneous.  Cited  in  The  Enterprise,  196  Fed.  407,  holding  limita- 
tion of  liability  may  be  sought  in  district  where  libel  instituted ;  Love  v. 
McGill,  41  Tex,  Civ.  473,  91  S.  W.  247,  holding  where  husband  and  wife 
were  jointly  liable,  discharge  in  bankruptcy  of  husband  does  not  release 
wife ;  In  re  Marshall  Paper  Co.,  95  Fed.  421,  as  to  effect  of  dischai^  in 
bankruptcy  of  corporation. 
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131  U.  8.  1-20,  33  L.  Ed.  90,  9  Snp.  Ot.  669,  XTNITED  STATES  T.  JOKES. 

Act  of  1887,  aUowlng  BOitv  against  United  States,  does  not  indade  snit 
for  Isflue  of  land  patent. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  171,'' 
59  L.  Ed.  899,  35  Sap.  Ct.  515,  action  by  homesteader  to  recover  dam- 
ages for  timber  cut  from  his  land  by  trespasser  is  not  defeated  by  a 
settlement  between  United  States  and  snch  trespasser;  District  of 
Columbia  v.  Barnes,  197  U.  S.  152,  49  L.  Ed.  701,  25  Sup.  Ct.  401,  Court 
of  Claims  has  equitable  jurisdiction  to  reform  contract  for  street  im- 
provements in  District  of  Columbia  to  determine  amount  due  on  con- 
tract ;  Bigby  v.  United  States,  188  U.  S.  405,  "47  L.  Ed.  623,  33  Sup.  Ct. 
470,  holding  Federal  -court  without  jurisdiction  under  Tucker  act  of 
March  3,  1887,  of  suit  against  United  States'  for  injury  received  in 
elevator  in  public  building;  United  States  v.  Lynah,  188  U.  S.  478,  47 
K  Ed.  561,  23  Sup.  Ct.  360,  holding  Circuit  Court  has  jurisdiction  of 
suit  against  United  States  for  destruction  of  rice  plantation  from  gov- 
ernment improvement  of  Savannah  River;  Dooley  v.  United  States,  182 
U.  S.  227,  45  L.  Ed.  1079,  21  Sup.  Ct.  764,  upholding,  under  Tucker  act 
(24  Stat,  at  Large,  505,)  action  to  recover  duties  illegally  exacted  and 
paid  under  protest  upon  Porto  Rican  goods  imported  into  New  York; 
Butte  Land  etc.  Co.  v.  Merriman,  32  Mont.  411,  415,  108  Am.  St.  Rep. 
590,  80  Pac.  677,  678,  judgment  in  suit  to  determine  adverse  claims  to 
applications  for  patents  not  conclusive  on  subsequent  patentee  who  was 
not  privy  to  suit ;  Mares  v.  Dillon,  30  Mont.  141,  75  Pac.  968,  under  U.  S. 
Rev.  Stats.,  §  2326,  as  amended  in  1881,  finding  that  neither  party 
in  suit  to  determine  adverse  claim  has  established  title  need  not  be 
by  jury,  where  suit  is  equity;  Hill  v.  United  States,  149  U.  S.  598,  37 
L.  Ed.  864,  13  Sup.  Ct.  1013,  holding  act  of  1887  gave  Circuit  and  Dis- 
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trict  Courts  jurisdiction  concurrently  with  Court  of  Claims,  over  suits 
for  damages  in  cases  not  in  tort;  Last  Chance  Min.  Co.  v.  Tyler  Min. 
Co.,  157  U.  S,  694,  39  L.  Ed.  864,  15  Sup.  Ct.  737,  Perego  v.  Dodge, 
163  U.  S.  168,  41  L.  Ed.  118,  16  Sup,,  Ct.  9T5,  and  McDougall  v.  Hayes, 
46  Fed.  819,  all  holding  courts  cannot  pass  upon  title  as  between  govern- 
ment and  claimant,  under  local  lawsj  Corporation  etc.  of  Nesqually  v. 
Gibbon,  44  Fed.  322,  holding  disputed  claim  of  right  to  have  convey- 
ance from  government,  cannot  be  litigated;  Scranton  v.  Wheeler,  57 
Fed.  808,  6  C.  C.  A.  585,  Circuit  Court  has  jurisdiction  of  ejectment 
against  government's  agent  in  charge  of  public  improvement,  but  judg- 
ment will  not  estop  United  States;  La  Chapelle  v.  Bubb,  69  Fed.  4S2, 
denying  jurisdiction  to  pass  on  title,  where  United  States  would  be 
necessary  party;  Brown  v.  United  States,  81  Fed.  67,  government,  taking 
possession  of  submerged  land,  must  compensate  owner;  Walker  v. 
Daly,  80  Wis.  227,  49  N.  W.  813,  holding  true  owners,  seeking  recovery 
from  patentees,,  who  obtained  patent  by  fraud,  have  no  remedy  at  law ; 
United  States  v.  Greathouse,  166  U.  S.  604,  41  L.  Ed.  1131,  17  Sup.  Ct. 
703,  Harmon  v.  United  States,  43  Fed.  565,  -United  States  v.  Barber,  74 
Fed.  489,  20  C.  C.  A.  616,  and  United  States  v.  Harmon,  147  U.  S.  276, 
37  L.  Ed.  167,  13  Sup.  Ct.  331,  all  arguendo. 

Distinguished  in  Belknap  v.  Schil^  161  U.  S.  17,  40  L.  Ed.  601,  16 
Sup.  Ct.  445,  United  States  may  be  sued  by  patentee  for  use  of  inven- 
tion, under  contract;  Emmons  v.  United  States,  42  Fed.  27,  holding 
action  maintainable  against  government  to  recover  purchase  price  paid 
on  void  entries  of*  public  lands ;  Enmions  v.  United  States,  48  Fed.  45, 
holding  assignee  of  claim  against  United  States  may  sue  in  own  name; 
United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  338,  60  L.  Ed.'  506, 
26  Sup.  Ct.  282,  arguendo. 

131  V.  8.  21,  33  L.  Ed.  93,  9  Sup.  Ct.  672,  XTNTTED  STATES  T.  DBEW. 

Not  cited. 

131  V.  8.  22-30,  33  L.  Ed.  110,  9  Sup.  Ot.  696,  KENNON  ▼.  GELBCBR. 

Change  of  venue  in  territorial  court,  Ib  discretioiiary,  not  reviewable  in 
Supreme  Court  on  error. 

Approved  in  Boesch  v.  Graff,  133  U.  S.  699,  38  L.  Ed.  788,  10  Sup. 
Ct.  379,  and  Bondholders'  etc.  R.  R.  Co.  v.  Toledo  etc.  R.  R.  Co.,  62  Fed. 
169,  10  C-  C.  A.  319,  holding  order  granting  or  refusing  rehearing,  not 
reviewable;  Texas  etc.  Ry.  Co.  v.  Nelson,  50  Fed,  816,  1  C.  C.  A.  688, 
holding  continuance  because  of  absence  of  material  witness  discretion- 
ary with  Circuit  Court,  irrespective  of  State  practice;  Cape  Fear  Tow- 
ing etc.  Co.  V.  Pearsall,  90  Fed.  437,  33  C.  C.  A;  161,  holding  opening 
of  default  in  admiralty  discretionary  with  trial  court 
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Bvidence  of  stage  liones'  sabsequent  misbehavior  is  admissible  to  sbow 
disposition,  in  suit  for  injuries. 

Approved  in  Potlatch  Lumber  Co.  v.  Anderson,  199  Fed.  748,  118 
C.  C.  A.  180,  in  action  for  injnry  from  falling  of  tree,  evidence  of 
another  employee  who  worked  for  same  employer  at  subsequent  time 
was  admissible  as  to  rules  about  warnings;  Mayfield  Lumber  Co.  v. 
Lewis'  Admr.,  142  Ky.  730,  136  S.  W.  421,  evidence  to  prove  bad  con- 
duct of  horse  after  accident  was  admissible;  Marks  v.  Columbia  County 
Lumber  Co.,  77  Or.  25,  149  Pac.  1042,  it  was  competent  to  prove  dis- 
position of  horse  by  his  conduct  both  before  and  after  occurrence; 
Town  of  Dover  v.  Winchester,  70  Vt.  420,  41  Atl.  446,  holding  conduct , 
of  dogs  on  other  occasions  admissible  to  prove  character  and  habits. 

Evidence  of  subsequent  vicious  conduct  of  animal  inflicting  injury. 
Note,  17  L.  B.  A.  (N.  S.)  1233. 

Admissibility  of  evidence  of  condition  before  and  after  accident  of 
property  whose  defects  alleged  to  have  caused  injury.  Note,  82 
L.  B.  A.  (N.  S.)  1160. 

Jury  may  consider  necessarily  resulting  bodily  and  mental  suffering,  in 
assessing  damages  for  injnry. 

Approved  in  McDermott  v.  Severe,  202  U.  8.  611,  50  L.  Ed.  1169,  26 
Sup.  Ct.  709,  upholding  instruction  to  consider  mental  suffering,  past 
and  future,  which  is  necessary  consequence  of  loss  of  leg;  Power  v. 
City  of  Augusta,  191  Fed.  653,  654,  in  action  for  personal  injury,  com- 
pensation should  include  impairment  of  ability  to  move  about  as  one 
would  like;  Duke  v.  St.  Louis  &  S.  F.  R.  Co.,  172  Fed.  690,  in  action 
for  wrongful  death,  verdict  for  seventeen  thousand  five  hundred  and 
forty-five  dollars  was  excessive;  United  States  Smelting  Co.  v.  Parry, 
166  Fed.  415,  92  C.  C.  A.  159,  upholding  instruction  of  trial  court  that 
compensation  should  include  "mental  suffering  due  to  injury";  Daig- 
neau  v.  Grand  Trunk  Ey.  Co.,  153  Fed.  593,  evidence  which  establishes 
a  mere  possibility  of  future  damages  does  not  satisfy  the  rule ;  Southern 
Pac.  Co.  V,  Hetzer,  135  Fed.  274,  1  L.  R.  A.  (N.  S.)  288,  68  C.  C.  A.  26, 
evidence  of  distress  from  contemplation  of  crippled  condition  and  of 
its  effect  in  esteem  of  fellow-men  is  inadmissible  in  personal  injury  case; 
Western  Union  Tel.  Co.  v.  Sklar,  126  Fed.  297,  61  C.  C.  A.  281,  holding 
demurrable  complaint  under  Tenn.  Code,  §  1838,  for  delay  in  delivering 
message,  not  alleging  willfulness  of  servants  or  pecuniary  damages; 
Denver  etc.  R.  Co.  v.  Roller,  100  Fed.  750,  holding  passenger  may  re- 
cover for  injury  to  health  caused  by  fright  in  train  caused  by  wreck; 
Coombs  V.  King,  107  Me.  381,  78  Atl.  470,  3  N.  C.  C.  A.  175,  upholding 
damages  for  mental  chagrin,  mortification  and  discomfort  at  disfigure- 
ment which  was  direct  consequence  of  accident;  Breen  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  489,  77  S.  W.  81,  mental  suffering  naturally 
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resulting  from  slight  physical  pain  considered  in  estimating  damages  for 
forcible  ejection  of  passenger;  Western  Union  Tel.  Co.  v.  Chotcau,  28 
Okl.  675,  684,  Ann.  Gas.  1912D,  824,  49  L.  E.  A.  (N.  S.)  206,  115  Pac. 
883,  887,  3  N.  C.  C.  A.  425,  in  telegraph  case,  damages  not  recoverable  for 
mental  distress  alone;  Butner  v.  Western  Union  Tel.  Co.,  2  Okl.  247, 
37  Pac.  1089,  denying  recovery  of  damages  for  mental  suffering  through 
n^ligence  in  failing  to  deliver  telegram  announcing  death;  Lewis  v. 
Western  Union  Tel.  Co.,  57  S.  C.  330,  35  S.  E.  558,  sustaining  instruc- 
tion in  suit  against  telegraph  company  for  nondelivery  of  message,  that 
damages  cannot  be  recovered  for  mental  suffering  without  physical  in- 
jury; Gulf  etc.  Ry.  Co.  v.  Dickens,  54  Tex.  Civ.  647,  118  S.  W.  616, 
in  brakeman's  action  for  injuries,  argument  of  counsel  on  question  of 
mental  suffering  was  improper;  Western  Union  Tel.  Co.  v.  Sloss,  45 
Tex.  Civ,  156,  100  S.  W.  355,  in  telegraph  case,  mental  anguish,  unac- 
companied by  physical  injury,  may  be  element  of  injury;  Connelly  v. 
Western  Union  Tel.  Co.,  100  Va.  54,  93  Am.  St.  Rep.  921,  40  S.  E.  619, 
holding  Va.  Code,  §§  1292,  2900,  nor  acts  of  1899-1900,  giving  action 
for  failure  to  deliver  message,  do  not  authorize  recovery  for  mental 
damages  without  physical  injury;  District  of  Columbia  v.  Woodbury, 
136  U.  S.  459,  34  L,  Ed.  476,  10  Sup.  Ct.  993,  holding  evidence  that 
injury  prevented  scientist  from  contributing  to  scientific  publications 
admissible;  Southern  Exp.  Co.  v.  Platten,  93  Fed.  940,  36  C.  C.  A.  46, 
reafiGbining  rule. 

Distinguished  in  Craven  v.  Bloomingdale,  171  N.  Y.  448,  64  N.  E. 
171,  holding  erroneous,  in  action  against  master  for  ill^al  arrest  by 
servant,  instruction  that  jury  might  award  punitive  damages  without 
instructing  that  master  must  adopt  servant's  willful  act;  Maynard  v. 
Oregon  R.  R.  Co.,  46  Or.  18,  68  L.  R.  A.  477,  78  Pac.  984,  mental  anguish 
resulting  from  realization  of  physical  inability  because  of  injury  to 
properly  care  for  family  not  element  of  damages;  Tyler  v.  Western 
Union  Tel.  Co.,  54  Fed.  636,  holding  mental  suffering  and  consequent 
injury  to  health  no  cause  of  action  in  Virginia;  Western  Union  Tel.  Co. 
V.  Wood,  57  Fed.  478,  21  L.  R.  A.  706,  6  C.  C.  A.  432,  and»  Butner  v. 
Western  Union  Tel.  Co.,  2  Okl.  242,  37  Pac.  1089,  denying  damages 
for  mental  anguish,  caused  by  failure  to  deliver  telegram;  International 
etc.  Tel.  Co.  v.  Saunders,  32  Fla.  440,  14  South.  149,  holding  cost  of 
message  limit  of  recovery  where  nondelivery  of  telegram  caused  mental 
suffering;  Davis  v.  Western  Union  Tel.  Co.,  46  W.  Va.  63,  32  S.  W.  1028, 
holding  mental  suffering,  unaccompanied  by  other  injury,  cannot  sus- 
tain action  for  damages. 

Oourt  may,  where  verdict  excessive,  order  new  trial,  unless  plaintiff 
elects  to  remit  excess. 

Approved  in  Norfolk  Southern  R.  R.  Co.  v,  Ferebee,  238  U.  S.  274, 
69  L.  Ed.  1306,  35  Sup.  Ct.  781,  granting  by  State  court  of  partial  new 
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trial  in  damage  suit  did  not  deprive  defendant  of  Federal  right;  Tevis 
V.  Ryan,  233  U.  S.  283,  p8  L.  Ed.  964,  34  Sup.  Ct.  481,  upholding  judg- 
ment which  afi&rmed,  upon  condition  of  remittitur  of  part  of  damages, 
the  judgmeni;  of  a  lower  court;  Copley  v.  Ball,  176  Fed.  692, 100  C.  C.  A. 
234,  upholding  action  of  trial  court  in  ejectment  in  allowing  plaintiffs 
to  remit  verdict  for  lands  not  covered  by  their  title;  Duke  v.  St.  Louis 
&  S.  F.  R.  Co.,  172  Fed.  687,  trial  court  cannot  arbitrarily  order  re- 
mittitur; Potter  V.  Tucker,  11  Ala.  App.  471,  66  South.  923,  on  hearing 
of  motion  for  new  trial  in  action  on  promissory  note,  plaintiff  could 
remit  part  of  damages  and  enter  judgment  for  balance;  Birmingham 
Waterworks  Co.  v.  Bail^,  5  Ala.  App.  480,  59  South.  340,  applying 
rule  in  action  against  water  company  for  cutting  off  water  supply; 
Central  of  G^rgia  Ry.  Co.  v.  Steverson,  3  Ala.  App.  319,  321,  57  South. 
496,  and  Ex  parte  Steverson,  177  Ala.  387,  58  South.  993,  both  upholding 
act  authorizing  afi&rmance  with  consent  of  parties,  of  remittitur  of 
excess;  Gila  Valley  etc.  Ry.  Co.  v.  Hall,  13  Ariz.  277,  112  Pac.  847,  1 
N.  C.  C.  A.  366,  upholding  trial  court's  action  in  rendering  judgment  for 
amount  of  verdict  less  sum  remitted  by  plaintiff;  Hubbard  v.  Marine 
Hardware  etc.  Co.,  105  Me.  386,  74  Atl.  924,  damages  allowed  by  jury 
for  reduced  future  earning  capacity  could  not  be  cut  down  by  court; 
Trevarthen  v.  Peeler,  39  Mont.  24,  101  Pac.  150,  one  accepting  condi- 
tions imposed  by  court  could  not  question  court's  power  to  impose  them ; 
State  V.  District  Court  of  Second  Judicial  Dist.,  38  Mont.  126,  99  Pac. 
142,  whether  court  was  justified  in  ordering  so  large  an  amount  re- 
mitted could  not  be  determined  in  absence  of  the  evidence;  Chicago 
Title  etc.  Co.  v.  O'Marr,  25  Mont.  245,  250,  64  Pac.  507,  509,  sustaining 
trial  court's  order  allowing  verdict  in  conversion  suit  to  stand  after 
plaintiff  had  remitted  excessive  damages  under  option  given  by  court; 
Atchison  etc.  Ry.  Co.  v.  Cogswell,  23  Okl.  190,  191,  20  L.  R.  A.  (N.  S.) 
887,  99  Pac.  926,  927,  in  case  of  excessive  verdict,  court  could  not  render 
judgment  for  smaller  amount  when  plaintiff  refused  to  remit;  Hall  v. 
Northwestern  R.  Co.,  81  S.  C.  535,  62  S.  E.  853,  Circuit  Court  had  no 
power  to  impose  the  conditions  appearing  in  order  granting  new  trial; 
Preble  v.  Bates,  39  Fed.  757,  giving  plaintiff  alternative  of  remission  of 
verdict,  or  new  trial;  Cunningham  v.  Quirk,  10  Mont.  465,  26  Pac.  185, 
and  Kennedy  v.  Oregon  etc.  Ry.Co.,  18  Utah,  330,  54  Pac.  989,  holding 
exaction  of  remission  of  part  of  verdict  as  condition  of  refusing  defend- 
ant new  trial,  discretionary. 

Power  of  trial  court  to  cure  excessive  verdict  by  requiring  or  per- 
mitting reduction.    Note,  39  L.  R.  A.  (N.  S.)  1064,  1065. 

New  trial  because  of  excessive  verdict  as  violating  constitational 
right  to  jury  trial.    Note,  61  L.  R.  A.  (N.  8.)  863. 
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Appellate  court  shotdd  not  reduce  eixcessive  yerdict,  "but  order  new  trial, 
or  let  plaintiff  elect  to  remit  excess. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Adams,  74  Ark.  332,  109  Am.  St. 
Rep.  85,  86  S.  W.  288,  reaffirming  rule;  Tevis  v.  Ryan,  13  Ariz.  134, 
108  Pac.  467,  ordering  that  judgment  be  reversed  unless  appellee  elect 
to  file  remittitur  within  twenty  days;  dissenting  opinion  in  L.  Bucki 
&  Son  Co.  V.  Atlantic  Lumber  Co.,  116  Fed.  9,  10,  11,  53  C.  C.  A.  613, 
majority  allowing  bill  in  equity  to  reduce  judgment  at  law  where  court 
mistakenly  stated  defendant's  setoff  at  five  hundred  and  eighty  dollars 
instead  of  four  thousand  five  hundred  and  fifty  dollars;  Washington 
etc.  R.  R.  Co.  V.  Harmon,  147  U.  S.  590,  37  L.  Ed.  292,  13  Sup.  Ct.  563, 
ordering  affirmance  upon  remission  of  interest,  otherwise  reversal ;  Smith 
V.  Pittsburgh  etc.  Ry.  Co.,  90  Fed.  787,  holding  verdict  should  be  set 
aside  only  when  so  excessive  as  to  shock  sense  of  justice  of  appellate 
court ;  Hamilton  v.  Great  Falls  etc.  Ry.  Co.,  17  Mont.  353,  43  Pac.  714, 
ordering  new  trial  unless  plaintiff  should  consent  to  reduce  verdict; 
Holmes  v.  Jones,  121  N.  Y.  467,  24  N.  E.  702,  holding  general  term  may 
order  reversal  unless  plaintiff  stipulate  to  reduce  verdict;  Smith  v. 
Times  Pub.  Co.,  178  Pa.  512,  35  L.  B.  A.  835,  36  Atl.  310,  reducing  ver- 
dict as  excessive,  and  ordering  venire  de  novo;  Koenigsbeiger  v.  Rich- 
mond etc.  Min.  Co.,  158  U.  S.  52,  39  L.  Ed.  893, 15  Sup.  Ct.  756,  arguendo. 

Power  of  appellate  court  over  excessive  verdict.    Note,  26  L.  B.  A. 
387. 

Where  record  differentiates  parts  of  plaintiff's  daim,  court  may  affirm 
upon  remission  of  excessive  part. 

Approved  in  Koenigsberger  v.  Richmond  etc.  Min.  Co.,  158  U.  S.  53, 
39  L.  Ed.  893,  15  Sup.  Ct.  756,  where  bill  of , exceptions  showed  claim  to 
be  distinguishable. 

What  is  excessive  verdict  in  action  for  personal  injuries  not  result- 
ing in  death.    Note,  16  Ann.  CaA.  27. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 
1915F,  143,  327. 

Miscellaneous.  Cited  in  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S. 
Ill,  37  L.  Ed.  102, 13  Sup.  Ct.  264,  holding  corporations  liable  for  agent's 
torts ;  Chessman  v.  Hale,  31  Mont.  584,  79  Pac.  256,  as  to  right  of  trial 
by  jury. 

131  T7.  8.  31-36,   33  L.  Ed.  61,   0  Sup.  Ct.   632,   AIXMAIT  T.  UNITED 

STATES. 

Postnuurter-general's  forfeiture  for  failure  to  carry  mail  in  preacribed 
time  is  not  reviewable  by  court. 

Approved  in  United  States  v.  Atlantic  Coast  Line  R.  Co.,  206  Fed. 
1J)6,  unless  postmaster-general  manifestly  abuses  power  conferred  upon 
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•    »    ' 
him/ his  action  is  final;  Lewis  Pub.  Co.  v.  Wyman,  152' Fed.  799,  court 

had  no  power  to  review  action  of  postmaster,  afiirmed  by  postmaster- 
general,  as  to  amount  of  matter  to  be  transmitted  through  mails  at  cer- 
tain rate. 

Power  of  courts  as  to  rulings  of  Postoffice  Department.    Note)  12 
L.  R.  A.  (N.  8.)  167. 

131  17.  &  36-^9,  33  Ii.  Ed.  93,  9  Sup.  Ot  667,  XTNITED  STATES  ▼.  DAVIS. 

Supreme  Court  hae  Juiiadletion  of  District  Court  Judgment  against 
United  States^  regardless  of  amount. 

Approved  in  Reid  v.  United  States,  211  U.  8.  537,  53  L.  Ed.  814,  29 
Sup.  Ct.  171,  repealing  words  in  Act  of  March  3, 1891,  c.  617,  §§  5,  6  and 
14,  do  not  apply  to  special  jurisdiction  of  District  Court  sitting  as  Court 
of  Claims;  Strong  v.  United  States,  40  Fed.  184,  185,  denying  Circuit 
Court  juris^ction  over  appeal  by  United  States  from  District  Court; 
United  States  v.  Yukers,  60  Fed.  642,  9  C.  C.  A.  171,  holding  United 
States  may  appeal  from  any  adverse  judgment ;  United  States  v.  Morgan, 
64  Fed.  6,  12  C.  C.  A.  6,  holding  United  States  may  appeal  to  Circuit 
Court  of  Appeals,  from  Circuit  Court  judgment,  in  suit  by  clerk  for  fees ; 
United  States  v.  Coudert,  73  Fed.  507,  19  C.  C.  A.  543,  upholding  juris- 
diction of  Circuit  Court  of  Appeals  to  review,  on  error,  Circuit  Court 
judgment  against  United  States,  under  Tucker  act;  United  States  v. 
Harris,  76  Fed.  242,  22  C.  C.  A.  149,  and  United  States  v.  Ady,  76  Fed. 
360,  22  C.  C.  A.  223,  holding  judgment  of  Circuit  Court,  in  suit  against 
United  States,  reviewable  in  Circuit  Court  of  Appeals ;  Johnson  v.  United 
States,  6  Utah,  404,  405,  408,  24  Pac.  256,  257,  678,  holding  <;laim  of 
United  States  commissioner  for  fees  against  United  States  may  be  sued 
on  in  territorial  court,  and  appeal  had  to  territorial  Supreme  Court; 
United  States  v.  Davis,  132  U.  S.  335,  83  L.  Ed.  391,  10  Sup.  Ct.  105, 
arguendo. 

Distinguished  in  United  States  v.  Foreman,  5  Okl.  245,  48  Pac.  95, 
appeal  lies  to  Supreme  Court  from  territorial  District  Court  judgment 
rendered  in  exercise  of  concurrent  jurisdiction  with  Court  of  Claims. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  847. 

131  V.  S.  40-^0,  33  L.  Ed.  94,  9  Sup.  Ct.  705,  TEBBT  ▼.  SHAB0I9. 

Decree  of  revivor,  for  plalntifl's  executor,  after  final  decree  for  him,  is 
final  and  appealable. 

Approved  in  Brush  Electric  Co.  v.  Electric  Imp.  Co.,  51  Fed.  561,  2 
C.  C.  A.  373,  holding  order  overruling  patentee's  motion  for  dismissal 
from  suit  by  licensee  for  infringement,  appealable;  Mutual  Reserve 
Fund  etc.  Assn.  v.  Smith,  169  III.  268,  61  Am.  St.  Rep.  175  (see  48  N.  E. 
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• 
210),  holding  judgment  finally  settling  collateral  controv^^rsy  final;  In  re 

Neagle,  135  U.  S.  45,  34  L.  Ed.  66, 10  Sup.  Ct.  662,  reprinted  in  14  Sawy. 
287,  arguendo;  Sharon  v.  Sharon,  79  Cal.  697,  22  Pac.  45,  incidentally 
in  further  proceedings  between  parties. 

Distinguished  in  Mackaye  v.  Mallory,  79  Fed.  2,  24  C.  tJ.  A.  420,  hold- 
ing order  entered  in  original  cause,  reviving  suit  in  name  of  complain- 
ant's administrator,  not  appealable. 

On  reviewing  such  decree  of  revivor  for  plalntlfl'B  executor,  after  final 
decree  for  him,  Supreme  Court  will  not  pass  on  original  appealable  decree. 
Approved  in  Solders  v.  Boyle,  5  Kan.  App.  455,  49  Pac.  321,  holding, 
in  proceeding  to  revive  dormant  judgment,  in  name  of  executor,  defend- 
ant cannot  attack  validity  thereof,  for  irregularity. 

Order  maldng  executor  plaintiff,  after  final  decree,  neither  grants  new 
rights  nor  changes  decree's  validity. 

Approved  in  Newcombe  v.  Murray,  77  Fed.  493,  following  rule. 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in  same 
State.    Note,  42  L.  E.  A.  459. 

Miscellaneous.  Cited  in  Cole  v.  Ricketts,  111  Mo.  App.  110,  85  Si  W. 
132. 

131  T7.  8.  50-54,  33  L.  Ed.  97,  9  Sup.  Ot  663,  T7NITED  STATES  ▼.  HAIJi. 

Certificates  of  division,  presentLng  the  whole  case  piecemeal,  not  dis- 
tinct propositions,  is  not  proper. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  66,  59  L.  Ed.  184,  35 
Sup.  Ct.  16,  certificate  submitted  distinct  and  definite  questions  of  law; 
United  States  v.  Lacher,  134  U.  S.  632,  88  L.  Ed.  1084,  10  Sup.  Ct.  628, 
reaffirming  rule ;  Maynard  v.  Hecht,  151  U.  S.  327,  88  L.  Ed.  180, 14  Sup. 
Ct.  354,  holding  certificate  of  question  of  jurisdiction  essential  when 
appeal  is  on  that  question  alone ;  Waco  Water  Co.  v.  Waco,  86  Tex.  665, 
31  L.  R.  A.  898,  26  S.  W.  945,  and  Kelley-Goodfellow  Shoe  Co.  v.  Liberty 
Ins.  Co.,  87  Tex.  114,  26  S.  W.  1063,  reaffirming  rule  as  to  certificate 
from  Court  of  Civil  Appeals. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  B.  A.  393. 

It  Is  essential  that  oath  be  before  officer  having  authority  to  administer 
it. 

Approved  in  United  States  v.  Brewer,  139  U.  S.  286,  36  L.  Ed.  193,  11 
Sup.  Ct.  541,  reaffirming  rule ;  United  States  v.  Bedgood,  49  Fed.  56,  de- 
fining perjury  as  false  oath  to  material  point,  administered  by  one  hav- 
ing legal  authority,  in  proceeding  valid  and  regular  in  law. 

No  Federal  law  authorizes  notaries  to  administer  oatlui  to  deputy 
United  States  surveyors. 
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Approved  in  United  States  v.  Reilly,  131  U.  S.  59,  88  L.  Ed.  75,  9  Sup. 
Ct.  665,  case  on  all-f onrs ;  United  States  v.  Manion,  44  Fed.  800,  holding 
no  Federal  law  authorizes  notaries  to  take  affidavits  required  by  Land 
l>epartment  rules. 

131  IT.  S.  55-^8,  33  I..  Ed.  88,  9  Sop.  Ot.  681,  UNITED  STATES  ▼.  PEBBIN. 
There  is  no  general  right  of  appeal  to  Supreme  Court  In  criminal  cases. 
Cited  in  dissenting  opinion  in  Sparf  v.  United  States,  156  U.  S.  176, 
89  li.  Ed.  387, 15  Sup.  Ct.  321,  arguendo. 

QnestionB  in  criminal  case  may  he  certified  to  Supreme  Court,  hut  not 
whole  case. 

Approved  in  In  re  Robinson,  200  U.  S.  611,  50  K  Ed.  619,  26  Sup.  Ct. 
753,  reaffirming  rule;  Baltimore  etc.  R.  R.  Co.  v.  Interstate  Commerce 
Commission,  215  U.  S.  221,  64  L.  Ed.  168,  30  Sup.  Ct.  86,  under  act  per- 
mitting suits  to  be  eertiiied  to  Supreme  Court,  whole  case  cannot  be  sent 
up ;  United  States  v.  Sanges,  144  U.  S.  319,  86  L.  Ed.  449,  la  Sup.  Ct. 
612,  holding  error  does  not  lie  on  behalf  of  United  States,  in  criminal 
ease ;  Maynard  v.  Hecht,  151  U.  S.  327,  38  L.  Ed.  180,  14  Sup.  Ct.  354, 
holding  certificate  of  question  of  jurisdiction  essential,  where  appeal  is 
on  that  question  alone ;  Waco  Water  Co.  v.  Waco,  86  Tex.  665,  31  L.  E.  A. 
898,  26  S.  W.  945,  applying  rule  to  certificate  of  division,  from  Court  of 
Civil  Appeals ;  In  re  Benson,  58  Fed.  972,  and  United  States  v.  Benson, 
70  Fed.  593,  17  C.  C.  A.  293,  in  further  proceedings  against  defendants. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  E.  A.  896. 

Miscellaneous.  Cited  in  United  States  v.  Manion,  44  Fed.  800,  errone- 
ously. 

131  TT.  S.  68-60,  33  L.  Ed.  76,  9  Sup.  Ct.  664,  UNITED  STATES  ▼.  BEILLT. 

Court  commlsslonerB  are  not  authorized  by  any  Federal  law  to  ad- 
minister oaths. 

Approved  in  United  States  v.  Manion,  44  Fed.  800,  holding  notaries 
not  authorized  to  take  afiBdavits  required  by  Land  Department  rules. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  E.  A.  893. 

Miscellaneous.  Cited  in  Waco  Water  Co.  v.  Waco,  86  Tex.  66^,  31 
L.  B.  A.  898,  26  S.  W.  945,  as  to  certificate  of  division. 

131  T7.  S.  60^^,  33  L.  Ed.  87,  9  Sup.  Ct.  649,  PAIJdEB  V.  ABTHtTK 
Inaccuracies  in  plaintiff's  petition  held  cured  by  verdict. 
Approved  in  Murphy  v.  Phelps,  12  Mont.  533,  31  Pac.  64,  following 
rule ;  Duluth  St.  Ry.  Co.  v.  Speaks,  204  Fed.  576, 123  C.  C.  A.  99,  appel- 
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late  court  could  not  take  notice  without  assignment  of  defects  in  com- 
plaint, aided  by  verdict. 

Miscellaneous.  Cited  in  O'Connell  v.  Mason,  127  Fed.  437,  dismissii^ 
as  frivolous,  under  act  of  July  20,  1892,  Massachusetts,  complaint  not 
stating  cause  of  action. 

131  T7.  B.  66^6,  33  L.  Ed.  86,  9  Sup.  Ct  649,  SPAIJ>INO  ▼.  MAKASSE. 

Where  waiver  of  jury  not  In  writing,  Supreme  Court  can  examine 
declaration  only,  not  mlings  helow. 

Approved  in  United  States  v.  Arnold,  69  Fed.  990,  16  C.  C.  A.  575, 
and  Duncan  v.  Atchison  etc.  R.  R.  Co.,  72  Fed.  811, 19  C.  C.  A.  202,  both 
following  rule;  West  Virginia  etc.  R.  Co.  v.  United  States,  134  Fed.  202, 
67  C.  C.  A.  220,  applying  rule  on  application  for  peremptory  mandamus; 
City  of  Defiance  v.  Schmidt,  123  Fed.  3,  59  C.  C.  A.  159,  holding,  in 
absence  of  stipulation  waiving  jury,  rulings  of  Circuit  Court  during  trial 
without  jipy  cannot  be  reviewed  in  appellate  court. 

131  T7.  S.  66-75,  33  L.  Ed.  57,  9  Sap.  Cft  619,  ABENBBOTH  T.  VAN  DOI.- 
SEN. 

Judgment  in  bankruptcy  is  conclusive  as  to  delytoz's  legal  statoa,  and 
relations  of  creditors  to  liim  and  the  estate. 

Approved  in  Nisbet  v.  Federal  Title  etc.  Co.,  229  Fed.  647,  upholding 
jurisdiction  of  bankruptcy  court  to  determine  priority  of  conflicting  lien 
claimants;  .A.  Klipstein  &  Co.  v.  Allen-Miles  Co.,  136  Fed.  390,  69 
C.  C.  A.  229,  Bankruptcy  Act,  §  16,  does  not  apply  to  liability  of  bank- 
rupt's surety  on  bond  given  to  discharge  garnishment  in  suit  against 
bankrupt  on  provable  debt  pending  at  time  bankruptcy  proceedings  insti- 
tuted; Preston  v.  Newcomb,  149  Mich.  515,  119  Am.  St.  Bep.  691,  113 
N.  W.  30,  court  erred  in  allowing  evidence  tending  to  show  fraud  in  pur- 
chase of  horse  at  sale  in  bankruptcy. 

Discharge  of  partner  from  liability  on  account  of  partnership  debt 
as  discharge  of  other  partners.    Note,  Ann.  Gas.  1912D,  626. 

131  T7.  S.  75-88,  33  I..  Ed.  63,  9  Sup.  Ot.  634,  DOUGLASS  ▼.  LEWIS. 

At  common  law,  warranty  was  implied  only  ftom  word  of  t^oSmeUt,  not 
of  bargain  and  sale. 

Approved  in  Mackintosh  v.  Stewart,  181  Ala.  333,  61  South.  958,  con- 
struing words  ''grant,  bargain  and  sale"  in  conveyance  of  estates  in  fee. 

Distinguished  in  Milol  v.  Reed,  11  Mont.  570,  29  Pac.  344,  holding 
covenant  of  warranty  sufficient  to  render  grantor  liable  for  taxes  con- 
stituting lien. 
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Coyanants  are  construed  strongly  against  party  using  them;  statutes 
creating  covenants  are  strictly  construed. 

Approved  in  Miller  v.  Bayless,  194  Mo.  638,  92  S.  W.  484,  construing 
deed  with  warranty  as  limiting  warranty  to  claims  arising  in  chain  of 
title ;  Miller  v.  Bayless,  101  Mo.  App.  493,  74  S.  W.  649,  holding  war- 
ranty against  demands  of  grantors,  heirs  and  those  through  whom  they 
claimed  relieved  grantor  from  claims  outside  chain  of  title ;  Fidelity  Ins. 
etc.  Co.  V.  Norfolk  etc.  R.  R.  Co.,  90  Fed.  177,  holding  provision  that  cor- 
poration mortgages  shall  not  exempt  property  from  execution  on  judg- 
ments, for  specified  torts,  strictly  construable. 

Warranty  covenant  In  deed  destroys  eifect  of  statutory  coveauait  ot 
seizin. 

Distinguished  in  Polak  v.  Mattson,  22  Idaho,  732, 128  Pac.  91,  rule  that 
statutes  in  derogation  of  the  common  law  must  be  strictly  construed  is 
not  the  rule  in  this  State. 

Covenant  of  warranty  is  broken  only  on  eviction;  of  selslii,  or  ilgbt  to 
convey,  by  any  defect  of  title. 

Approved  in  Dun  v.  Dietrich,  3  N.  D.  7,  53  N.  W.  82,  holding  statu- 
tory implied  covenants  against  encumbrances,  restrained  as  against  gran- 
tor, by  express  limited  covenant. 

Whether  general  warranty  will  sustain  action  by  remote  grantee 
evicted  under  encumbrance,  where  deed  also  contains  covenants 
'  against  encumbrances  not  running  with  land.    Note,  26  L.  B.  A. 
(N.  S.)  1096. 

131  T7.  8.  88-99,  33  L.  Bd.  67,  9  Sup.  Ot.  668,  FOWUB  v.  PABK. 

Contract  is  not  in  restraint  of  trade  if  public  welfare  not  Inv^^ved,  and 
restraint  only  sufficient  for  party's  protection. 

Approved  in  United  States  v.  Delaware  etc.  R.  R.  Co.,  238  U.  S.  533, 
59  L.  Ed.  1445,  36  Sup.  Ct.  873,  contract  between  railway  company  and 
coal  company  giving  railway  company  such  an  interest  in  the  coal  that 
it  could  dictate  prices  violated  the  Hepburn  Act;  Board  of  Trade  v. 
Christie  Grain  etc.  Co.,  198  U.  S.  252,  49  L,  Ed.  1040,  26  Sup.  Ct.  637, 
upholding  contracts  with  telegraph  companies  by  which  board  of  trade 
limits  communication  of  quotations  of  prices ;  Hall  Mfg.  Co.  v.  Western 
Steel  &  Iron  Works,  227  Fed.  592,  restrictive  covenant  in  contract  of 
sale  whereby  corporation  sold  one  branch  of  its  business  agreeing  not  to 
again  engage  therein  was  valid;  A.  B.  Dick  Co.  v.  Fuller,  213  Fed.  101, 
one  may,  for  a  consideration,  exclude  himself  for  a  time  from  making 
use  of  material  or  processes  of  a  particular  kind ;  United  States  v.  Win- 
slow,  195  Fed.  587,  combination  of  four  groups  of  machinery  was  not 
intended  to  suppress  competition;  State  v.  Central  Ry.  Co.,  109  Ga.  726, 
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36  S.  E.  39,  holding  purchase  of  two  Greorgia  roads  by  another,  not  tend- 
ing to  encourage  inonopoly  nor  defeat  competition  in  general,  did  not 
violate  Ga.  Civ.  Code,  §  5800 ;  Grogan  v.  Chaffee,  156  Cal.  614,  27  L.  R.  A. 
(N.  S.)  895,  105  Pac.  747,  contract  between  mannfacturer  of  olive  oil 
and  retail  seller  requiring  latter  to  maintain  standard  selling  price  was 
valid ;  Over  v.  Byram  Foundry  Co.,  37  Ind.  App,  457,  117  Am.  St.  Rep. 
827,  77  N.  E.  304,  upholding  contract  for  sale  of  entire  output  of  sash 
weights  at  a  certain  price,  which  bound  seller  to  withdraw  a  former 
lower  price ;  Garst  v.  Harris,  177  Mass.  74,  58  N.  E.  174,  upholding  eon- 
tract  whereby  manufacturer  of  secret  patent  medicine  required  pur- 
chaser not  to  sell  same  below  certain  price;  State  v.  Standard  Oil  Co., 
•218  Mo.  415,  116  S.  W.  1031,  contract  dividing  State  into  north  and 
south  territory,  assigning  north  half  to  one  company  and  south  to  an- 
other with  agreement  they  should  not  sell  in  each  other's  territory,  con- 
stituted an  illegal  combination;  Gwynn  v.  Citizens'  Telephone  Co.,  69 
S.  C.  443,  104  Am.  St.  Rep.  819,  67  L.  R.  A.  Ill,  48  S.  E.  463,  contract 
by  telephone  company  with  customer  to  put  in  telephone  on  condition 
that  customer  will  not  use  any  other  system  is  void;  Oliver  v.  Gilmore, 
52  Fed.  565,  567,  holding  rule  as  to  contracts  restraining  trade,  apply 
alike  to  corporations  and  individuals;  United  States  v.  Trans-Missouri 
Freight  Assn.,  58  Fed.  67,  7  C.  C.  A.  15,  holding  Trans-Missouri  Freight 
Association  not  an  illegal  combination;  United  States  v.  Addyston  etc. 
Steel  Co.,  85  Fed.  281,  46  L.  R.  A.  122,  29  C.  C.  A.  141,  holding  pipe  trust 
an  illegal  combination  in  restraint  of  trade. 

Distinguished  in  Bonsack  Mach.  Co.  v.  Smith,  70  Fed.  387,  holding 
principle  does  not  govern  contracts  for  sale  of  patented  articles. 

Question  of  restraint  of  trade  is  wlietlier,  under  drcnmstaxieeB,  contract 
is  unreasonable. 

Approved  in  National  Phonograph  Co.  v.  Schlegel,  128  Fed.  735,  64 
C.  C.  A.  594,  holding  exclusive  licensee  for  sale  of  patented  article  may 
bind  purchaser  not  to  resell  below  certain  price;  Harrison  v.  Glucose 
Sugar  Refining  Co.,  116  Fed.  309,  58  L.  Ed.  915,  53  C.  C.  A.  484,  uphold- 
ing contract  whereby  employee  of  sugar  refining  company  agreed  to 
abstain  from  competing  with  employer  within  radius  of  fifteen  hundred 
miles  of  Chicago,  latter 's  headquarters;  Tarr  v.  Stearman,  264  III.  118, 
105  N.  E.  961,  contract  between  one  engaged  in  renting  and  equipping 
dental  ofiBces  and  another  who  was  to  manage  business,  whereby  latter  • 
agreed  not  to  engage  in  practice  of  dentistry,  was  unreasonable  and  in- 
valid; Garst  V.  Hall  &  Lyon  Co.,  179  Mass.  591,  61  N.  E.  220,  holding 
where  lumber  company  agreed  to  furnish  lumber  for  house  and  fur- 
nished enough  for  floor,  sills  and  studding,  three  days  prior  to  mort- 
gage, mechanic's  lien  prevailed;  John  D.  Park  &  Sons  Co.  v.  National 
Wholesale  Druggists'  Assn.,  175  N.  Y.  15,  96  Am.  8t  Bep.  578,  62 
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L.  B.  A.  632,  67  N.  E.  141,  upholding  agreement  between  manufacturers 
of  medicines  and  wholesale  dealers'  association  to  sell  goods  at  unifoim 
price  for  certain  quantities  to  those  who  would  maintain  prices ;  dissent- 
ing  opinion  in  Mallinckrodt  Ghem.  Works  v.  Nemnich,  83  Mo.  App.  27, 
majority  holding  unenforceable  contract  whereby  defendant  employee 
of  chemical  works  agreed  not  to  manufacture  certain  medicine  within  . 
United  States  for  six  years;  United  States  v.  Trans-Missouri  Freight 
Assn.,  58  Fed.  72,  24  L.  R.  A.  84,  7  C.  C.  A.  15,  holding  test  of  validity 
is  reasonableness  of  restriction,  not  its  existence.  Under  authority  of 
principal  case,  following  are  held  valid  agreements ;  In  re  Greene,  52  Fed. 
118,  agreement  to  rebate  to  purchasers  buying  exclusively  from  com- 
pany, and  not  reselling  under  its  schedule;  United  States  Chemical  Co. 
V.  Provident  Chemical  Co.,  64  Fed.  949,  lease  of  factory,  containing  cove- 
nant of  lessor,  not  to  engage  in  making  article  during  term ;  Anchor . 
Electric  Co.  v.  Hawkes,  171  Mass.  106,  68  Am.  St.  Rep.  407,  41  L.  R.  A. 
192,  50  N.  E.  511,  covenant  not  to  engage  in  business  for  five  years. 

Following  are  invalid:  Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  53,  85  L.  Ed.  66,  11  Sup.  Ct.  486,  covenant  not  to  manu- 
facture sleeping-cars;  Oliver  v.  Gilmore,  52  Fed.  569,  contract  to  shut 
down  factory  for  five  years;  United  States  v.  Addyston  etc.  Steel  Co., 
85  Fed.  283,  46  L.  R.  A.  122,  29  C.  C.  A.  141,  contracts  operating  to  re- 
strain soliciting  of  orders  in  one  State  for  delivery  from  another;  Game- 
well  Fire  Alarm  Tel.  Co.  v.  Crane,  160  Mass.  56,  39  Am.  St.  Rep.  464,  22 
L.  B.  A.  676,  35  N.  E.  99,  stipulation  not  to  engage  in  manufacture  or 
sale  of  fire-alarms  for  ten  years. 

Distinguished  in  General  Elec.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co., 

144  Fed.  469,  470,  refusing  to  restrain  violation  of  contract  to  make  and 
sell  electrical  equipment  on  condition  that  violator  pay  as  liquidated 
damages  fifty  per  cent  of  regular  selling  price. 

Contract  disclosing  patent  medicine  recipe,  and  giylng  excluslTe  teni- 
torlal  TigtitB,  Is  not  in  restraint  of  trade. 

Approved  in  Dr.  Miles  Med.  Co.  v.  Jaynes  Drug  Co.,  149  Fed.  842,  and 
Dr.  Miles  Med.  Co.  v.  Piatt,  142  Fed.  609,  both  upholding  direct  contract 
plan  of  marketing  proprietary  medicines ;  Hartman  v.  Park  &  Sons  Co., 

145  Fed.  378,  upholding  contracts  between  maker  of  proprietary  medi- 
cines and  wholesalers,  by  which  they  sold  only  at  certain  prices  and  to 
retailers  designated  by  him,  and  between  him  and  retailers  to  sell  only 
at  certain  price  in  consideration  of  designation;  Knapp  v.  S.  Jarvis 
Adams  Co.,  135  Fed.  1012,  70  C.  C.  A.  536,  contract  not  to  enter  into 
business  competition  with  complainant  for  term  may  extend  to  all  terri-- 
tory  where  complainant's  trade  likely  to  go. 

Distinguished  in  Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co., 
220  U.  S.  402,  55  L.  Ed.  516,  31  Sup.  Ct.  376,  where  process  was  secret, 
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complainant  was  not  entitled  to  establish  restrictions  with  respect  to 
future  sales  by  those  who  purchase  its  manufactured  article;  John  D. 
Park  &  Sons  Co.  v.  Hartman,  153  Fed.  30,  32,  34,  12  L.  B.  A.  (N.  S.) 
185,  82  C.  C.  A.  158,  contract  for  sale  of  a  manufactured  product,  which 
does  not  involve  a  disclosure  of  the  secret,  is  within  the  rule  against 
restraint  of  trade. 

Protection  of  secret  processes  and  trade  secrets.  Note,  183  Am. 
St.  Rep.  765,  766,  767. 

Right  of  vendor  of  commodity  to  control  pri«e  on  resale  by  vendee. 
Note,  Ann.  Gas.  1916A,  84. 

Protection  of  trade  secrets.    Note,  12  L.  R.  A.  (N.  S.)  106. 

Validity  of  agreement  in  restraint  of  trade,  ancillary  to  sale  of 
business  or  profession,  as  affected  by  territorial  scope.  Note, 
24  L.  B.  A.  (N.  S.)  028. 

One  dJscloBlng  secret  patent  medicine  recipe  can  claim  relief  against 
breach  of  trust  respecting. 

Approved  in  Guth  Chocolate  Co.  v.  Guth,  215  Fed.  763,  enjoining  one 
who  sold  his  candy  formulae  to  another  from  making  different  candy 
under  the  same  name;  Westervelt  v.  National  Paper  etc.  Co.,  154  Ind. 
678,  57  N.  E.  554,  enjoining  employee  and  others  from  divulging  trade 
secret  by  manufacturing  plaintiff's  paper-bag  making  machine;  Vulcan 
Detinning  Co.  v.  American  Can  Co.,  67  N.  J.  Eq.  247,  58  Atl.  291,  trade 
secret  is  assignable. 

131  U.  8.  100-123,  33  L.  Bd.  60,  9  Sup.  Ct.  765,  UHITBD  STATES  MUTUAIi 
AOOIDENT  ASSOOIATIOK  ▼.  BABBT. 

Process  act  of  1872  was  not  intended  to  trench  upon  Judges'  customary 
or  common-law  powers. 

Approved  in  Grimes  Dry-Goods  Co.  v.  Malcolm,  164  U.  S.  490,  41 
L.  Bd.  527,  17  Sup.  Ct.  160,  holding  refusal  to  require  special  verdict  no 
error. 

Circuit  Court  may  refuse  to  submit  «peelal  verdict  provided  for  by 
State  practice. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  503,  60 
L.  Ed.  1133,  36  Sup.  Ct.  683,  where  jury  returned  general  verdict  with 
three  special  findings,  the  findings  should  be  read  in  the  light  of  the 
issues  and  evidence;  Parsons  v.  Trowbridge,  226  Fed.  19,  Federal  court 
could  refuse  to  require  jury,  in  addition  to  general  verdict,  to  answer 
special  questions  at  request  of  plaintiff;  Spokane  etc.  R.  Co.  v.  Camp- 
bell, 217  Fed.  523,  133  C.  C.  A.  370,  Federal  ^courts  are  not  bound  by 
lilies  obtaining  in  local  courts  for  interpreting  general  vei-dicts;  Collin 
County  Nat.  Bank  v.  Hughes,  155  Fed.  394,  83  C.  C.  A.  661,  Circuit 
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Court  not  required  to  adhere  to  method  of  service  of  writ  of  scire  facias 
prescribed  by  statute  of  Colorado;  City  of  St.  Charles  v.  Stooky,  154 
Fed.  778,  .85  C.  C.  A.  494,  where  there  were  two  counts  in  the  petition 
and  several  counterclaims,  general  verdict  was  not  erroneous;  William- 
son V.  Liverpool  etc.  Co.,  141  Fed.  68,  5  Ann.  Oas.  402,  72  C.  C.  A.  542, 
State  practice  that  filing  of  amended  petition  in  compliance  with  erro- 
neous order  striking  out  parts  of  original  is  not  binding  on  Federal 
courts;  Dwyer  v.  St.  Louis  etc.  R.  Co.,  62  Fed.  89,  and  O'Connell  v. 
Reed,  66  Fed.  537^  6  C.  C.  A.  586,  holding  subordinate  State  provisions, 
encumbering  administration  of  law  will  not  be  followed;  United  States 
V.  Wallace,  46  Fed.  670,  Federal  court  may  not  vacate  judgment  after 
the  term;  Grimes  Dry-Goods  Co.  v.  Malcolm,  68  Fed.  671,  7  C.  C.  A. 
426,  reaffirming  rule ;  Walker  v.  Collins,  69  Fed.  71,  8  C.  C.  A.  1,  holding 
State  statute  requiring  depositions  to  be  filed  one  day  before  trial 
inapplicable;  McElwee  v.  Metropolitan  Lumber  Co.,  69  Fed.  319,  16 
C.  C.  A.  232,  holding,  where  Federal  court  chooses  to  submit  special 
questions  to  special  finding,  effect  of  inconsistent  verdict  is  to  be  deter- 
mined by  common  law. 

Distinguished  in  Daube  v.  Philadelphia  etc.  Iron  Co.,  77  Fed.  716,  23 
C.  C.  A.  420,  holding  court  may  require  special  verdict  in  form  of 
answers  to  questions. 

Common-law  power  and  duty  of  court  to  submit  proper  special 
interrogatories  to  jury.    Note,  15  Ann.  Gas.  469. 

What  special  verdict  must  contain.    Note,  24  L.  B.  A.  (N.  8.)  64. 

Lurtmctioii  as  to  meaning  of  ''accident''  In  accident  Insurance  policy 
approved. 

Approved  in  Railway  Mail  Assn.  v.  Dent,  213  Fed.  982,  L.  B.  A. 
1915A,  314,  130  C.  C.  A.  387,  death  of  one  who  died  from  coming  in 
contact  with  poison  ivy  was  accidental;  Hastings  v.  Travelers'  Ins.  Co., 
190  Fed.  261,  262,  there  was  no  liability  under  policy  for  death  of  one 
who  voluntarily  over-exercised;  New  Amsterdam  Cas.  Co.  v.  Shields,  155 
Fed.  57,  85  C.  C.  A.  122,  question  whether  appendicitis,  which  brought 
about  death  of  insured,  was  caused  by  the  accident,  was  question  for 
jury;  Fidelity  &  Casualty  Co.  v.  Stacey's  Exrs.,  143  Fed.  273,  6  Ann. 
bas.  956,  5  L.  E.  A.  (N.  S.)  657,  75  C.  C.  A.  409,  denying  recovery  on 
accident  policy  where  insured  died  from  blood  poisoning  as  result  of 
injury  to  hand  while  committing  assault;  Carroll  v.  Fidelity  &  Casualty 
Co.,  137  Fed.  1014,  upholding  recovery  on  accident  policy  where  death 
resulted  from  injuries  received  in  fist  fight;  Preferred  Ace.  Ins.  Co.  v. 
Fielding,  36  Colo.  25,  9  Ann.  Oas.  916,  83  Pac.  1015,  testimony  was 
sufficient  to  support  conclusion  that  injury  was  proximate  cause  of 
death;  United  States  Casualty  Co.  v.  Hanson,  20  Colo.  App.  396,  79 
2IV— 51 
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Pac.  177,  shrinkage  of  leg  muscles,  lameness  and  breaking  down  of  liip 
bones  are  visible  marks;  Union  etc.  Surety  Co.  v.  Mondy,  18  Colo.  App. 
402,  71  Pac.  679,  death  of  insured  and  redress  of  tissues  of  brain  shown 
by  autopsy  are  visible  marks  on  body  within  accident  policy;  Patterson 
V.  Ocean  Accident  etc.  Corp.,  26  App.  D.  C.  68,  strain  received  in 
ordinary  course  of  business  was  an  accident  within  contemplation  of 
policy;  Knights  &  La'dies  of  Columbia  v.  Shoaf,  166  Ind.  372,  77  N.  E. 
739,  death  arising  from  pregnancy  within  meaning  of  contract  of  insur- 
ance ;  Mutual  Trust  etc.  Co.  v.  Travelers'  Protective  Assn.,  67  Ind.  App. 
339,  342,  104  N.  E.  884,  886,  determining  what  is  a*  "visible  mark  of 
injury  on  the  body"  in  case  where  death  was  caused  by  dislocated  neck ; 
Schmid  v.  Indiana  Travelers'  Accident  Assn.,  42  Ind.  App.  487,  488, 
497,  86  N.  E.  1034,  1037,  result  of  injury,  though  unexpected,  is  not  an 
accident,  but  if  in  act  which  precedes  injury  something  unforeseen 
occurs,  then  injury  has  resulted  through  accidental  means;  Clark  v. 
Iowa  State  Traveling  Men's  Assn.,  166  Iowa,  209,  42  Ii.  B.  A.  (N.  S.) 
681,  136  N.  W.  1117,  recovery  for  death  of  one  who  died  while  bathing 
could  not  be  defeated  because  he  voluntarily  entered  water;  Lehman  v. 
Great  Western  Ace.  Assn.,  166  Iowa,  741,  42  L.  R.  A.  (N.  S.)  562,  133 
N.  W.  764,  strain  put  upon  muscles  in  voluntary  act  of  bowling  was 
not  an  accidental  strain;  Binder  v.  National  Accident  Assn.,  127  lowa^ 
36,  102  N.  W.  194,  denying  recovery  under  policy  exempting  for  dis- 
ability due  to  disease  where  there  was  diseased  condition  of  arteries  at 
time  of  fall;  Thomas  v.  Fidelity  &  Casualty  Co.,  106  Md.  316,  67  Atl. 
261,  d«ath  of  one  who  slipped  on  pavement  and  injured  ankle  was  not 
the  result  of  such  accident ;  Smith  v.  Travelers'  Ins.  Co.,  219  Mass.  149, 
L.  B.  A.  1916B,  872,  106  N..E.  607,  death  of  one  who  was  in  the  habit 
of  using  nasal  douche,  and  died  from  effects  of  too  violent  inhalation, 
was  not  accidental;  Bohaker  v.  Travelers'  Ins.  Co.,  216  Mass.  34,  46 
L.  R.  A.  (N.  S.)  643,  102  N.  E.  343,  defining  "accidental  means"  as  used 
in  contract  of  insurance ;  Peterson  v.  Locomotive  Engineers'  etc.  Ins.  Co., 
123  Minn.  607,  Ann.  Qas.  1915A.  536,  49  L.  R.  A.  (N.  S.)  1022, 144  N.  W. 
160,  defining  "visible  injuries"  within  meaning  of  by-law  of  fraternal 
organization;  Ludwig  v.  Preferred  Accident  Ins.  Co.,  113  Minn.  612^ 
616,  130  N.  W.  6,  7,  defining  "accident"  in  action  for  death  of  one  in- 
jured in  baseball  game;  White  v.  Standard  etc.  Ins.  Co.,  96  Minn.  81, 
103  N.  W,  736,  denying  recovery  where  deceased  suffered  from  diabetes 
and  disease  directly  co-operated  with  injury  in  causing  death;  State  v. 
Ellison,  266  Mo.  689,  182  S.  W.  741,  holding  action  on  accident  policy 
that  burden  is  on  plaintiff  to  prove  his  mother's  death  by  falling  from 
moving  train  was  accidental  and  violent,  and  in  showing  violent  cause 
plaintiff  made  out  prima  facie  case  of  accidental  cause ;  Dezell  ▼.  Fidel- 
ity &  Casualty  Co.,  176  Mo.  289,  76  S.  W.  1106,  holding  no  recovery  on 
insurance  policy  of  deceased  who  died  from  overdose  of  morphine,  where 
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notice  not  given  as  required,  the  liability  otherwise  being  established; 
Goodes  V.  Order  of  United  Commercial  Travelers,  174  Mo.  App.  348, 
156  S.  W.  1001,  issuance  of  blood  from  ear  and  nostril  after  death 
was  "visible"  sign  required  by  policy;  Young  v.  Railway  Mail  Assn., 
126  Mo.  App.  342,  103  S.  W.  562,  plaintiff,  who  ruptured  blood  vessel 
in  right  lung  while  lifting  mail  sack,  which  subsequently  healed,  made 
out  prima  facie  case;  Johnson  v.  Continental  Casualty  Co.,  122  Mo. 
App.  373,  99  S.  W.  474,  if  mortorman  died  from  hemorrhage  which 
ensued  as  result  of  fall,  his  death  was  within  meaning  of  policy; 
Columbia  Paper  Stock  Co.  v.  Fidelity  &  Casualty  Co.,  104  Mo.  App. 
170,  78  S.  W.  324,  kidney  disease  produced  by  handling  infected  rags 
in  discharge  of  duties  is  within  policy  insuring  against  bodily  injuries 
accidentally  suffered;  Sisson  v.  Supreme  Court  of  Honor,  104  Mo.  App. 
60,  78  S.  W.  298,  under  certificate  providing  for  payment  in  case  insured 
loses  hand,  he  may  recover  where  hand  so  injured  as  to  be  useless; 
Western  Travelers'  etc.  Assn.  v.  Munson,  73  Neb.  863, 1  L.  R,  A.  (N.  S.) 
1068,  103  N.  W.  690,  in  action  for  death  of  member  of  fraternal  organ- 
ization, finding  of  jury  on  conflicting  evidence  was  conclusive; , Trav- 
elers' Ins.  Co.  V.  Hunter,  30  Tex.  Civ.  492,  70  S.  W.  799,  holding  recovery 
may  be  had  on  accident  policy  where  injury  produced  rheumatism  which 
produced  death;  Horsfall  v.  Pacific  Mut.  Life  Ins.  Co.,  32  Wash.  135, 
98  Am.  St.  Rep.  846,  63  L.  R.  A.  425,  72  Pac.  1029,  holding  death  from 
overlifting  from  which  deceased's  skin  turned  bluish  grey  fulfilled  policy 
covering  accidental  death  where  visible  marks  appeared  on  body;  Zap- 
pala  V.  Industrial  Ins.  Commission,  82  Wash.  319,  L.  R.  A.  1916A,  295, 
144  Pac.  56,  hernia  caused  by  trying  to  remove  heavily  loaded  truck  was 
the  result  of  "some  fortuitous  event"  within  language  of  Workmen's 
Compensation  Act;  Cary  v.  Preferred  Ace.  Ins.  Co.,  127  Wis.  75,  106 
N.  W.  1058,  bacterial  septicaemia  following  accident  is  not  exempted  by 
policy  exempting  from  disease;  Dozier  v.  Fidelity  &  Casualty  Co.,  46  Fed. 
448,  13  L.  R.  A.  116,  holding  death  by  sunstroke,  death  by  disease,  not 
accident;  National  Masonic  Ace.  Assn.  v.  Shryock,  73  Fed.  776,  20 
C.  C.  A.  3,  holding  insurer  not  liable  where  accident  would  not  have 
resulted  but  for  pre-existing  disease;  Travelers'  Ins.  Co!  v.  Selden,  78 
Fed.  289,  24  C.  C.  A.  92,  holding  death  from  apoplexy,  after  runnin<? 
up  hill,  not  accidental;  Western  Commercial  etc.  Assn.  v.  Smith,  85 
Fed.  406,  40  L.  R.  A.  657,  29  C.  C.  A.  223,  holding  death  from  disease 
due  to  accident  "accidental";  Aetna  Life  Ins.  Co.  v.  Vandecar,  86  Fed. 
286,  30  C.  C.  A.  48,  holding  burden  on  plaintiff  of  proving  death  due 
to  accident;  Standard  Ins.  Co.  v.  Langston,  60  Ark.  384,  30  S.  W. 
428,  holding  instruction  that  insured's  negligence  was  no  defense,  erro- 
neous, policy  insuring  against  "accidental"  death;  Standard  Ins.  Co. 
V.  Schmaltz,  66  Ark.  593,  74  Am.  St.  Rep.  115,  53  S.  W.  51,  similarly 
as  to  death  from  wrench  while  moving  cylinder-head;  Atlanta  Accident 
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Assn.  V.  Alexander,  104  Ga.  711,  42  L.  B.  A.  189,  30  S.  E.  939,  and 
Modern  Woodman  etc.  Assn.  v.  Shryock,  54  Neb.  259,  263,  89  L.  &.  A. 
830,  831,  74  N.  W.  610,  611,  holding  whether  death  was  from  accident 
or  disease  for  jury;  Newman  v.  Railway  Officials  etc.  Accident  Assn., 
15  Ind.  App.  33,  42  N.  E.  651,  holding  complaint  must  allege  that  death 
resulted  from  accidental  injuries;  Pennington  v.  Mut.  Pac.  Life  Ins. 
Co.,  85  Iowa,  471,  39  Am.  St.  Bep.  308,  52  N.  W.  483,  holding  proof  of 
mark  of  injury  visible  soon  after  accident  sufficient  where  policy  re- 
quired visible  mark;  Games  v.  Iowa  State  Traveling  Men's  Assn.,  106 
Iowa,  286,  68  Am.  St.  Bep.  309,  76  N.  W.  685,  holding  death  from  mor- 
phine, voluntarily  taken,  but  without  knowledge  that  it  was  overdose, 
not  accidental;  Feder  v.  Iowa  State  Traveling  Men's  Assn.,  107  Iowa, 
541,  70  Am.  St.  Bep.  214,  48  L.  B.  A.  695,  78  N.  W.  253,  holding  death 
from  rupture  of  artery  as  deceased  reached  to  close  window  not  "acci- 
dental"; Thayer  v.  Standard  etc.  Ins.  Co.,  68  N.  H.  578,  41  AtL  183, 
holding  discoloration  on  arm  satisfies  requirement  of  visible  mark; 
dissenting  opinion  in  Bacon  v.  United  States  Mut.  Accident  Assn.,  123 
N.  Y.  315,  9  L.  B.  A.  621,-  25  N.  E.  402,  majority  holding  death  by 
malignant  pustule  death  from  disease,  within  exception  in  accident 
IK)licy. 

Distinguished  in  Shanberg  v.  Fidelity  &  Casualty  Co.,  143  Fed.  653, 
denying  recovery  on  accident  policy  where  insured  carrying  door  sud- 
denly fell  dead  from  rupture  of  heart,  which  was  diseased. 

Construction  of  provision  in  accident  insurance  contract  with  re- 
spect to  "visible  injury"  or  similar  term.  Note,  Ann.  Oas.  1915A, 
538. 

Intentional  exertion  as  "accidental  means*'  of  injury  within  acoi- 
dent  insurance  policy.    Note,  1  Ann.  Oas.  790. 

Construction  of  clause  in  accident  insurance  policy  excepting  death 
caused  by  disease.    Note,  5  Ann.  Oas.  87. 

What  constitutes  an  accident  to  insured.    Note,  30  L.  B.  A.  206. 

Previous  disease  as  affecting  accident  insurer's  liability.  Note,  84 
L.  B.  A.  (N.  8.)  451. 

Accident  insurance — ^Injury  from  strain  as  within  provision  as  to 
external,  violent  and  accidental  means.  Note,  42  L.  B.  A.  (K.  S.) 
565. 

What  constitutes  external  and  visible  signs  of  injury  within  ex- 
emption provision  of  accident  policy.  Note,  49  L.  B.  A.  (N.  8.) 
1023. 

Accident  insurance  as  covering  injury  from  exertion  or  strain. 
Note,  2  B.  B.  0.  370,  372. 
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Recovery  on  mutual  accident  policy,  payable  by  aasesament  on  members, 
may  be  at  law,  without  assessment  in  equity,  the  association  being  liable 
for  those  not  paying. 

Approved  in  Van  Norman  v.  Modern  Brotherhood,  134  Iowa,  578, 
111  N.  W.  993,  plaintiff  was  entitled  to  sue  at  law  and  recover  judg- 
ment on  proof  of  loss,  and  not  be  required  to  proceed  in  equity  for 
enforcement  of  assessment ;  Thomburg  v.  Farmers'  Life  Assn.,  122  Iowa, 
266,  98  N.  W.  107,  where  charter  of  mutual  benefit  society  provides 
that  beneficiaries  entitled  to  amount  equal  to  assessment  on  members  as 
shown  by  books  at  time  of  death,  and  certificate  provides  for  definite 
sum,  beneficiary  entitled  to  money  judgment;  Grindle  v.  York  Mut.  Aid 
Assn.,  87  Me.  181,  32  Atl.  870,  holding  remedy  against  mutual  assess- 
ment company  may  be  sought  at  law ;  Follis  v.  United  States  Mut.  Acci- 
dent Assn.,  94  Iowa,  437,  58  Am.  St.  Rep.  409,  28  L.  E.  A.  79,  62  N.  W. 
808,  beneficiary  need  not  allege  funds  in  treasury  or  compel  assessment 
by  filing  bill. 

Features  of  the  law  specially  applicable  to  mutual  or  membership 
life  or  accident  insurance.    Note,  52  Am.  St.  Rep.  577. 

131  Xr.  a  123-161,  33  L.  Ed.  76^  9  Snp.  Ot.  710,  THOlffPSON  ▼.  HUBBARD. 

Ko  infringement  suit  may  be  maintained  unless  prescribed  notice  ap- 
peals in  every  copy. 

Approved  in  United  Dictionary  Co.  v.  G.  &  C.  Merriam  Co.,  208  U.  S. 
265,  52  L.  Ed.  4ftl,  28  Sup.  Ct.  290,  statute  does  not  require  notice  of 
American  copyright  on  books  published  abroad  and  sold  only  for  use 
there;  American  Tobacco  Co.  v.  Werckmeister,  207  U.  S.  291,  12  Ann. 
Gas.  595,  52  L.  Ed.  214,  28  Sup.  Ct.  72,  United  States  Rev.  Stats.,  §  4962, 
requiring  inscription  ux>on  visible  portion  of  published  work,  is  satis- 
fied by  inscribing  copyright  notice  upon  published  copies,  without  pla- 
cing it  on  original  painting;  New  York  Times  Co.  v.  Sun  Printing  etc. 
Assn.,  204  Fed.  588,  123  C.  C.  A.  54,  prohibition  against  maintaining 
a  suit  includes  the  commencement  thereof;  Harper  &  Bros.  v.  M.  A. 
Donohue  &  Co.,  144  Fed.  498,  American  copyright  of  work  of  English 
author  by  American  publishers  not  abandoned  because  of  foreign  pub- 
lication with  consent  of  author  without  copyright  notice. 

Effect  of  omitting  notice  of  copyright  from  licensed  publication. 
Note,  66  L.  R.  A.  445,  448. 

Copyright,  and  right  to  sne  imftinger,  are  wholly  statutory,  and  pre- 
scribed rules  must  be  followed. 

Approved  in  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  346,  52  L.  Ed.  1091, 
28  Sup.  Ct.  722,  copyright  statutes  did  not  create  right  to  impose,  by 
notice  in  book,  a  limitation  at  which  book  should  be  sold  at  retail  by 
future  purchasers  with  whom  there  is  no  privity  of  contrapt;  White- 
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Smith  Music  Pub.  Co.  v.  Apollo  Co.,  209  U.  S.  15,  14  Aim.  Gas.  628, 
62  L.  Ed.  661»  28  Sup.  Ct.  319,  in  action  to  restrain  enforcement  of 
copyrights  on  musical  compositions,  perforated  rolls  are  not  copies 
within  meaning  of  copyright  law;  Mifflin  v.  R.  H.  White  Co.,  190  U.  S. 
264,  47  L:  Ed.  1043,  23  Sup.  Ct.  771,  holding  copyright  of  book  by  author 
supplants  copyright  protection  afforded  magazine  publishers  by  4  Stats, 
at  Large,  436 ;  Bentley  v.  Tibbals,  223  Fed.  253,  138  C.  C.  A.  489,  where 
copyrighted  matter  was  afterward  reprinted  in  an  uncopyrighted  work, 
and  there  was  nothing  to  distinguish  the  copyrighted  from  the  uncopy- 
righted matter,  publication  could  not  be  prevented  by  injunction; 
Lydiard-Peterson  Co.  v.  Woodman,  204  Fed.  923,  123  C.  C.  A.  243,  book 
or  directory,  on  which  notice  of  copyright  was  properly  given,  included 
map  directory  on  which  notice  was  defectively  given;  Louis  Dejonge  & 
Co.  v.  Breuker  &  Kessler  Co.,  191  Fed.  36,  111  C.  C.  A.  567,  a  single 
notice  of  copyright  on  sheet  containing  a  dozen  copies  of  a  painting 
was  not  sufficient;  Dam  v.  Kirk  La^helle  Co.,  175  Fed.  906,  20  Ann.  Cas. 
1173,  99  C.  C.  A.  392,  it  is  not  necessary  that  a  copy  of  the  title  of 
each  article  in  a  magazine  should  be  filed,  nor  that  notice  be  inserted 
at  head  of  each  article;  Record  &  Guide  Co.  v.  Bromley,  175  Fed.  160, 
where  date  was  evidently  not  intended  to  be  part  of  notice  of  copyright, 
such  notice  was  insufficient  for  want  of  date ;  Saake  v.  Lederer,  174  Fed. 
136,  98  C.  C.  A.  571,  where  purchaser  of  composition  from  foreign  author 
did  not  acquire  author's  copyright,  attempted  copyright  of  grantee  in 
his  own  name  was  invalid;  Freeman  v.  The  Trade  Register,  173  Fed. 
421,  425,  notice  printed  in  publication  did  not  appear  on  title  page  or 
page  immediately  following  as  required  by  law;  Bobbs-Merrill  Co.  v. 
Straus,  147  Fed.  23,  15  L.  R.  A.  (N.  S.)  766,  77  C.  C.  A.  607,  where 
copyrighted  book  sold  with  notice  that  retail  price  was  one  dollar, 
and  that  sale  for  less  would  be  infringement,  and  there  was  no  reserva- 
tion of  title  in  copies  sold,  injunction  against  resale  at  less  than  one 
dollar  denied;  G.  &  C.  Merriam  Co.  v.  United  Dictionary  Co.,  140  Fed. 
769,  one  publishing  copyrighted  book  containing  copyright  notice  and 
taking  plates  to  England  and  publishing  edition  there  withput  notice 
of  American  copyright,  cannot  sue  for  infringement  one  reproducing 
here  copy  of  English  book;  Mifflin  v.  Button,  107  Fed.  710,  holding 
author's  copyright  vitiated  by  allowing  publishment  in  magazine  of  part 
thereof  before  copyright  of  book  and  rest  thereafter  appearing  as  copy- 
righted by  publisher;  Osgood  v.  A.  S.  Aloe  Instrument  Co.,  83  Fed. 
471,  holding  author  suing  for  infringement  must  show  literal  compli- 
ance with  every  statutory  requirement. 

Bight  to  damages  for  unauthorized  use  of  literary  production  of 
another  in  absence  of  statute.    Note,  13  Ann.  Oaa.  257. 

Common-law  right  in  intellectual  productions.    Note,  57  L.  R.  A. 
374. 
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131  XT.  a  151-169,  33  L.  Ed.  114,  9  Snp.  Ot.  082^  STEWABT  v.  MASTEB- 
SON. 

Demurrer  cannot  tntrodnce  new  facts  not  in  bill,  requiring  plea  or 


Approved  in  City  of  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  174 
Fed.  744,  99  C.  C.  A.  1,  Star-Ball  Retainer  Co.  v.  Klahli,  145  Fed.  834, 
and  O'Shanghnessy  v.  Humes,  129  Fed.  960,  all  reaffirming  rule ;  Jeffries 
V.  Fraternal  Bankers'  etc.  Soc,  135  Iowa,  289,  14  Ann.  Oas.  346,  112 
N.  W.  788,  demurrer  made  to  depend  not  on  what  was  alleged  in  the 
pleading,  but  on  statement  of  rules  of  defendant  alleged  in  demurrer, 
was  bad;  Richardson  v.  Loree,  94  Fed.  379,  36  C.  C.  A.  301,  holding 
record  in  i^rmer  suit  sought  to  be  impeached  cannot  be  brought  up  by 
demurrer;  Beckner  v.  Beckner,  104  Ga.  222,  30  S.  E.  623,  holding  ''speak- 
ing demurrer"  should  be  overruled. 

Speaking  demurrers.    Note,  14  Ann.  Oaa.  848. 

Demurrer  to  whole  bill  will  be  oTermled  if  bill  contains  well-pleaded 
matter,  Justifying  relief. 

Approved  in  Edwards  v.  Bay  State  Gas  Co.,  91  Fed.  947,  following 
rule ;  Duckworth  v.  Appostalis,  208  Fed.  937,  if  demurrer  be  confined  to 
part  of  bill  only  which  is  bad,  it  should  be  sustained ;  Board  of  Levee 
Commrs.  v.  Tensas  Delta  Land  Co.,  204  Fed.  740, 123  C.  C.  A.  40,  where 
equitable  claim  was  properly  ^^Heged  in  another  part,  demurrer  to  whole 
bill  could  not  be  sustained. 

Decree  sustaining  demurrer  is  final,  thongh  ex  parte  hearing  is  ordered 
as  to  otlier  defaulting  defendants. 

Distinguished  in  North  Point  etc.  Irr.  Co.  v.  Canal  Co.,  14  Utah,  168, 
46  Pac.  827,  holding  order  pendente  lite,  granting  temporary  injunction, 
not  final,  and  appealable. 

131  Xr.  S.  169-161,  33  L.  Bd.  117,  9  Sup.  Ct.  744,  OOBNELY  ▼.  MABOE^ 
WALD. 

Extent  to  which  reduced  price  is  due  to  infringer  must  appear  in  fixing 
damages  against  him. 

Approved  in  Boesch  v.  Graff,  133  U.  S.  706,  33  L.  Ed.  791,  10  Sup.  Ct. 
381,  following  rule ;  McSherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  163  Fed. 
35,  89  C.  C.  A.  512,  where,  during  infringing  period,  many  other  articles 
of  same  general  class  as  plaintiff's  were  on  sale  in  the  market,  it  was 
impossible  to  say  how  many  sales  were  lost  by  plaintiff. 

Snm  paid  In  settlement  of  alleged  infringement  is  no  measure  of  dam- 
ages against  another  infringer. 

Approved  in  Keyes  v.  Pueblo  Smelting  &  Refining  Co.,  43  Fed.  480, 
reaffirming  rule;  Ewart  Mfg.  Co.  v.  Baldwin  Cycle-Chain  Co.,  91  Fed. 
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264,  holding  amount  of  royalties  paid  by  defendant  to  owner  of  another 
patent,  under  which  he  claims  to  manufacture,  incompetent. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  51  L.  R.  A.  811,  818,  819. 

Right  to  injunction  or  damages  in  an  action  for  infringement  oi 
patent.    Note,  20  E.  R.  0.  854. 

Miscellaneous.  Cited  in  Richmond  v.  Atwood,  52  Fed.  21,  17  L.  R.  A. 
618,  2  C.  C.  A.  596,  as  to  division  of  decrees  into  two  classes,  interlocu- 
tory and  final. 

131  Xr.  a  162-176,  33  L.  Ed.  146,  OOIER  ▼.  OLEBXTBNB. 

Mnnldpality's  bonds,  being  required  to  be  signed  by  mayor,  city  camiot 
authorize  signing  by  another. 

Approved  in  Yesler  v.  Seattle,  1  Wash.  St.  323,  25  Pac.  1019,  holding 
bonds  dated  July,  but  not  issued  until  later,  projwrly  signed  by  i)er8on 
in  office  at  latter  date. 

Distinguished  in  Waite  v.  Santa  Cruz,  184  U.  S.  322,  46  L.  Ed.  566,  22 
Sup.  Ct.  334,  upholding  bonds  signed  by  outgoing  mayor  after  successor 
had  qualified,  but  before  old  administration  had  ceased  to  hold  meetings. 

Even  bona  fide  purchaser  must  risk  official  character  of  those  executing 
municipal  bonds. 

Approved  in  Bamett  v.  Denison,  145  U.  S.  139,  36  L.  Ed.  653,  12  Sup. 
Ct.  820,  holding  bond  purporting  to  be  issued  under  unspecified  ordi- 
nance invalid ;  National  Bank  v.  Pomona,  48  Kan.  58,  28  Pac.  1090,  hold- 
ing bonds  issued,  under  law  allowing  bonds  to  aid  manufacturing  com- 
panies, void  for  not  specifying  company;  Keehn  v.  Wooster,  13  Ohio 
C.  C.  274,  reaffirming  rule;  dissenting  opinion  in  West  Plains  Twp.  v. 
Sage,  69  Fed.  952,  16  C.  C.  A.  553,  majority  holding  city  estopped  by 
recitals. 

Distinguished  in  Flagg  v.  School  Dist.,  4  N.  D.  55,  25  L.  R.  A.  374,  58 
N.  W.  508,  holding  innocent  purchaser  of  municipal  bonds  may  rely  on 
clerk's  certificate. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  R^.  825,  850,  852. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  924. 

Public  agent's  authority  depends  on  law  as  it  is  when  he  acts. 
Approved  in  Goodwin  v.  East  Hartford,  70  Conn.  40,  38  Atl.  884,  hold- 
ing town  treasurer  cannot  bind  town  by  acceptance  of  illegal  town  order ; 
Raton  Water- Works  Co.  v.  Raton,  9  N.  M.  92,  49  Pac.  905,  holding  one 
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contracting  with  town  charged  with  notice  of  statutes  limiting  its  power 
to  fulfill  contract. 

Municipal  bonds,  signed  by  person  in  office  on  antedated  day,  but  not 
then  in  office,  are  tnyalld. 

Approved  in  Young  v.  Clarendon  Township,  132  U.  S.  349,  33  L.  Ed. 
361,  10  Sup.  Ct.  110,  holding  bonds  not  indorsed  and  delivered  by  treas- 
urer, as  provided,  inoperative;  Lehman  v.  City  of  San  Diego,  83  Fed. 
675,  27  C.  C.  A.  668,  following  rule ;  dissenting  opinion  in  Wright  v.  East 
Riverside  Irr.  Dist.,  138  Fed.  323,  70  C.  C.  A.  603,  majority  holding  void 
irrigation  bonds  prepared  with  coupons  containing  lithographed  name 
of  then  secretary  but  not  delivered  until  over  year  later,  when  new  secre- 
tary signed  bonds  but  did  not  change  date  nor  name  of  secretary  on 
coupons. 

Distinguished  in  Gage  v.  McCord,  5  Ariz.  234,  51  Pac.  979,  territorial 
bonds  once  dated  and  executed  under  Act  Cong.,  June  25, 1890,  §  4,  may 
be  thereafter  negotiated  by  successors  of  officers  mentioned  therein; 
Waite  V.  Santa  Cruz,  89  Fed.  626,  holding  bonds  signed  by  mayor  after 
election,  but  before  qualification  of  successor,  valid;  Yesler  v.  Seattle, 
1  Wash.  St.  323,  324,  25  Pac.  1019,  holding  mayor  in  office  at  time  for 
execution  proper  officer  to  sign  bonds  of  prior  date. 

Public  agent  cannot,  by  antedating  contracts,  aumne  powers  since  taken 
away. 

Approved  in  Morton  v.Xarlin,  51  Neb.  212,  70  N.  W.  970,  holding 
counties  have  only  power  specially  granted,  same  being  strictly  con- 
struable. 

Distinguished  in  State  v.  Moore,  46  Neb.  593,  50  Am.  St.  E^.  628,  65 
N.  W.  194,  holding  antedating  bonds  not  substantial  defect. 

Negotiable  paper  comes  witliin  rule  that  dealer  with  agent  risks  want 
of  authority. 

Approved  in  Bunch  v.  Fluvanna  Co.,  86  Va.  457, 10  S.  E.  534,  apply- 
ing rule  to  holder  of  long  overdue  county  bonds. 

131  XT.  &  176-191,  39  I*.  Ed.  118,  9  Sup.  Ot.  672,  NIELSEN,  PETITIONEB. 

Habeas  corpus  may  issue  to  discharge  one  convicted  without  Jurisdic- 
tion or  under  invalid  law. 

Approved  in  Tuttle  v.  Lang,  100  Me.  128,  60  Atl.  894,  reaffirming  rule ; 
Ex  parte  Lair,  177  Fed.  796,  where  conviction  for  importing  female  alien 
was  void  for  want  of  jurisdiction,  habeas  corpus  was  proper  remedy; 
State  V.  Floyd,  22  N.  D.  187,  132  N.  W.  664,  in  habeas  corpus  proceed- 
ings, jurisdictional  questions  only  are  reviewable ;  Ex  parte  Unger,  1  Okl. 
Cr.  227,  98  Pac.  1001,  where  conviction  and  consequent  restraint  were 
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result  of  prosecution  based  on  void  ordinancei  the  error  could  be  reached 
by  habeas  corpus ;  Miskimins  v.  Shaver,  8  Wyo.  392,  49  L.  R.  A.  831,  58 
Pac.  414,  holding  error  in  construing  constitutional  immunity  is  fatal 
as  erroneous  assumption  of  jurisdiction. 

By  act  of  1882,  unlawful  cohabitation  is  continnons  offense  until  in- 
dictment; hence  only  one  conviction  is  possible  for  acts  prior  thereto. 

Cited  in  dissenting  opinion  in  People  v.  Sullivan,  9  Utah,  203,  33  Pac. 
704,  majority  holding  complaint  that  on  divers  days  defendant  *' con- 
ducted, opened  and  carried  on"  gambling  game  describes  distinct 
offenses  each  day. 

Habeas  corpus  lies  where  double  conviction  appears  anywhere  in  recoid; 
e.  g.,  plea  admitted  by  demurrer. 

Approved  in  Stevens  v.  McClaughry,  207  Fed.  20,  22,  24,  51  L.  R.  A. 
(N.  S.)  390,  125  C.  C.  A.  102,  one  convicted  of  larceny  of  mail  pouch 
was  entitled  to  release  after  serving  five  years  on  first  two  counts  of 
indictment ;  Storm  v.  Territory,  12  Ariz.  32,  94  Pac.  1101,  discussing  test 
of  ''(mce  in  jeopardy"  in  embezzlement  case;  People  v.  Warden  of  City 
Prison,  202  N.  Y.  153,  95  N.  E.  734,  one  restrained  of  liberty  on  wrong- 
ful discharge  of  jury  before  verdict  could  not  be  again  tried  on  indict- 
ment; In  re  Bennet,  84  Fed.  328,  holding  judgment  of  conviction  void 
where  records  show  person's  trial  on  same  information  and  verdict  for 
lesser  offense;  dissenting  opinion  in  State  v.  Gutke,  25  Idaho,  754,  139 
Pac.  352,  majority  holding  court  could  not  accept  verdict  of  guilty  with- 
out requiring  jury  to  also  return  verdict  on  defendant's  plea  of  former 
acquittal. 

Distinguished  in  State  v.  White,  71  Kan.  360,  80  Pac.  590,  court  does 
not,  after  disagreement  of  jury,  lose  jurisdiction  to  proceed  with  second 
trial  because  record  of  prior  proceeding  contains  facts  suflScient  to  estab- 
lish former  jeopardy ;  State  v.  Barnes,  29  N.  D.  168,  170, 172, 150  N.  W. 
559,  560,  fifth  amendment  to  Constitution  applies  only  to  prosecutions  in 
Federal  courts. 

Right  to  raise  plea  of  former  jeopardy  in  habeas  corpus  proceed- 
ings.   Note,  15  Ann.  Oas.  329. 

Validity  of  act  of  Oomgressy  under  whidi  defendant  convicted,  may  be 
examined. 

Approved  in  Commonwealth  v.  Huntley,  156  Mass.  237,  15  L.  R.  A. 
841,  30  N.  E.  1128,  holding  constitutionality  of  statute  reviewable  in 
habeas  corpus  proceedings;  dissenting  opinion  in  State  v.  Price,  127 
Iowa,  313,  103  N.  W.  200,  majority  holding  acquittal  of  rape  of  female 
under  age  of  consent  bars  prosecution  for  incest  with  same  female  at 
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same  time,  thougli  at  trial  prosecution  elected  act  committed  at  other 
time. 

Hal)6a«  corpiu  lies  If  court  was  without  conatitntlonal  authority  to 

COUTiCt. 

Approved  in  Ex  parte  Harlan,  180  Fed.  130,  where  record  did  not  show 
any  constitutional  right  had  been  denied,  conviction  could  not  be  col- 
laterally attacked;  Ex  parte  Robinson,  144  Fed.  836,  75  C.  C.  A.  663, 
releasing  on  habeas-  corpus  one  imprisoned  for  contempt  for  violating 
injunction  issued  without  jurisdiction ;  Stoutenburgh  v.  Frazier,  16  App. 
D.  C.  239,  48  L.  R.  A.  220,  one  convicted  under  provision  of  act  declaring 
all  "suspicious  persons"  can  be  arrested  was  entitled  to  discharge;  Dis- 
trict of  Columbia  v.  Humphries,  12  App.  D.  C.  136,  judgment  entered  on 
verdict  irregularly  signed  by  one  of  the  jurors  was  equally  void  with  the 
verdict ;  Ex  parte  Unger,  22  Okl.  760, 132  Am.  St.  Rep.  670,  98  Pac.  1001, 
applying  rule  where  conviction  and  consequent  restraint  were  based  on 
void  ordinance;  Ex  parte  Justus,  3  Okl.  Cr.  117, 127,  25  L.  R.  A.  (N.  S.) 
483,  104  Pac.  936,  940,  following  rule  where  judgment  sentencing  pris- 
oner for  life  was  void  for  the  reason  he  had  been  denied  change  of 
venue ;  In  re  Bonner,  151  U.  S.  256,  38  L.  Ed,  151,  14  Sup.  Ct.  325,  order- 
ing release  of  petitioner  sentenced  to  wrong  penitentiary,  without  preju- 
dice to  proper  sentence;  In  re  Ladd,  74  Fed.  34,  where  petitioner  was 
convicted  under  State  law  for  offense  on  United  States  reservation ;  In  re 
Christian,  82  Fed.  202,  holding  judgment  not  conforming  strictly  to  stat- 
ute void;  Ex  parte  Degener,  30  Tex.  App.  575,  17  S.  W.  1114,  releasing 
grand  jury,  committed  for  causing  process  to  be  served  on  judge  while 
presiding;  Miskimins  v.  Shaver,  8  Wyo.  392,  49  L.  R.  A.  831,  58  Pac. 
416,  where  court  committed  for  contempt  for  refusal  to  answer,  based 
on  ground  that  answers  might  incriminate;  dissenting  opinion  in  Chem- 
gas  V.  Tynan,  51  Colo.  40,  116  Pac.  1047,  majority  upholding  jurisdic- 
tion of  court  where  information  was  faulty  because  of  omission  of  phrase 
"against  the  peace  and  dignity  of  same";  and  dissenting  opinion  in 
Gompers  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  585,  majority  holding 
in  suit  for  injunction  where  court  had  made  order  restraining  boycott 
by  labor  organization,  defendants  intended  to  disobey  order  and  inspire 
others  to  do  so. 

Distinguished  in  Felts  v.  Murphy,  201  U.  S.  130,  50  L.  Ed.  693,  26  Sup. 
Ct.  366,  denying  habeas  corpus  where  trial  court  in  criminal  case  failed 
to  have  testimony  read  to  defendant,  who  was  deaf  and  unable  to  hear 
evidence ;  Ex  parte  Foster,  69  Or.  323, 138  Pac.  851,  where  court  imposed 
sentence  in  excess  of  verdict  limited  by  statute,  habeas  corpus  did  not 
lie ;  In  re  Taylor,  7  S.  D.  388,  58  Am.  St.  Rep.  849,  45  L.  R.  A.  148,  64 
N.  W.  255,  holding  imposition  of  sentence  m  excess  of  that  provided  by 
court  having  proper  jurisdiction,  does  not  invalidate  legal  portion. 
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Supreme  Court  can  review  cxlminal  case  by  habeas  corpus  only  if  lower 
court  withont  Jnrisdlctioxi  or  sentence  exceeds  its  iK>werSw 

Approved  in  Jamison  v.  Wimbish,  130  Fed.  361,  granting  habeas  cor- 
pus where  one  sentenced  by  police  judge  for  disorderly  conduct  to  seven 
months  in  chain-gang,  where  he  was  pat  in  stripes  and  chained ;  Mackey 
V.  Miller,  126  Fed.  163,  62  C.  C.  A.  139,  holding  habeas  corpus  proper 
proceeding  for  discharge  of  person  convicted  for  resisting  Indian  agent 
in  liquor  search,  under  Rev.  Stats.,  §  5447,  against  resisting  revenue  offi- 
cers; Ritchie  v.  Sayers,  100  Fed.  532,  533,  holding  Circuit  Court  may 
entertain  bill  attacking  tax  deed  in  pursuance  of  decree  where  bond  re- 
quired by  Code  W.  Va.  1868,  c.  106,  in  realty  sales  not  given;  In  re 
Burkell,  2  Alaska,  110,  denying  habeas  corpus  where  justice  of  peace 
added  ''at  hard  labor"  to  penalty  of  confinement  in  county  jail;  Butler 
V.  Indian  Protective  Assn.,  34  App.  D.  C.  293,  in  action  to  ascertain 
value  of  services  of  attorney  for  Indians,  error  in  exercise  of  jurisdic- 
tion did  not  render  judgment  void;  Watkins  etc.  Mtg.  Co.  v.  Mullen,  8 
Kan.  App.  710,  54  Pac.  923,  holding  decree  of  sale  by  probate  court  of 
property  patented  after  debts  were  contracted  may  be  attacked  collater- 
ally ;  Sache  v.  Gillette,  101  Minn.  174, 176, 118  Am.  St.  Rep.  612,  11  Ann. 
Gas.  348, 11  L.  E.  A.  (N.  S.)  803, 112  N.  W.  388,  389,  in  action  to  deter- 
mine adverse  claims  to  real  property,  judgment  awarding  relief  in  ex- 
cess of  prayer  was  void ;  State  v.  Beaverstad,  12  N.  D.  532,  97  N.  W.  550, 
denying  habeas  corpus  where  one  bound  over  for  murder  by  committing 
magistrate;  Ex  parte  Newcomb,  56  Wash.  401,  105  Pac.  1044,  where 
court  had  jurisdiction,  judgment  was  not  void  because  court  erroneously 
decided  some  question  properly  before  it;  Hovey  v.  Sheffner,  16  Wyo. 
282,  125  AnL  St.  Bep.  1037,  15  Ann.  Oas.  818,  15  L.  R.  A.  (K.  S.) 
227,  93  Pac.  314,  where  jury  was  discharged  on  Sunday,  it  did  not  de- 
prive court  of  jurisdiction;  In  re  Mills,  135  U.  S.  270,  84  L.  Ed.  110,  10 
Sup.  Ct.  764,  Stevens  v.  Fuller,  136  U.  S.  478,  34  L.  Ed.  464,  10  Sup.  Ct. 
913,  In  re  Schneider,  148  U.  S.  166,  37  L.  Ed.  408, 13  Sup.  Ct.  572,  In  re 
Tyler,  149  U.  S.  180,  37  L.  Ed.  694.  13  Sup.  Ct.  789,  In  re  Lennon,  166 
U.  S.  552,  41  L.  Ed.  1112,  17  Sup.  Ct.  659,  and  In  re  King,  51  Fed.  436, 
all  holding  habeas  corpus  cannot  be  used  as  writ  of  error;  In  re  May- 
field,  141 U.  S.  116,  86  L.  Ed.  638, 11  Sup.  Ct.  941,  holding  Supreme  Court 
may  inquire  in  regard  to  inferior  court's  jurisdiction  over  person  or  sub- 
ject matter ;  In  re  Rowe,  77  Fed.  166,  23  C.  C.  A.  103,  holding  existence 
of  technical  defect  in  indictment  does  not  warrant  habeas  corpus;  dis- 
senting opinion  in  Ex  parte  Ellerd,  71  Tex.  Cr.  294,  Ann.  Oas.  1916D, 
361,  158  S.  W.  1150,  majority  holding  where  one  was  fined  for  contempt 
in  excess  of  limit,  judgment  was  not  void  except  as  to  excess. 

Distinguished  in  Gonzales  v.  Cunningham,  164  U.  S.  620,  41  L.  Ed. 
575,  17  Sup.  Ct.  185,  holding  appeal  lies  from  final  order  of  New  Mexico 
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Supreme  Court,  ordering  habeas  corpus  discharged;  Clevenger  v.  Figley, 
68  Kan.  707,  75  Pac.  1004,  arguendo. 

Halieas  corpus,  after  sentence,  lies  only  when  sentence  unauthorized 
or  In  excess  of  JurisdlctioB. 

Approved  in  Collins  v.  Johnston,  237  U.  S.  509,  59  L.  Ed.  1079,  35  Sup. 
Ct.  649,  sentence  of  maximum  penalty  for  perjury  did  not  violate  equal 
protection  clause  of  Constitution;  Harlan  v.  McGourin,  218  U.  S.  448, 
,  21  Ann.  Gas.  849,  54  L.  Ed.  1105,  31  Sup.  Ct.  44,  court  could  not  examine 
bill  of  exceptions  with  view  to  determining  sufficiency  of  evidence; 
Stevens  v.  McClaughry,  207  Fed.  26,  28,  51  L.  R.  A.  (N.  S.)  390,  125 
C.  C.  A.  102,  one  restrained  of  his  liberty  for  many  years  by  judgment 
in  excess  of  jurisdiction  could  be  released  on  habeas  corpus  whether  he 
might  have  secured  his  release  by  writ  of  error  or  not ;  Ex  parte  Lyman, 
202  Fed.  303,  refusing  to  question  judgment  of  conviction  for  conspiring 
to  aid  in  escape  of  prisoner;  Ex  parte  Harlan,  180  Fed.  132,  if  convic- 
tion was  had  at  unauthorized  term  of  court,  petitioner  was  entitled  to 
relief;  Tolman  v.  Leonard,  6  App.  D.  C.  232,  upholding  jurisdiction  of 
court  to  make  order  requiring  payment  of  alimony  and  to  enforce  it; 
J.  B.  Watkins  Land  Mtg.  Co.  v.  Mullen,  8  Kan.  App.  710,  54  Pac.  923, 
setting  aside  probate  sale  where  property  was  subject  to  law  of  Congress 
and  United  States  courts  have  held  jurisdiction  to  enter  particular  judg- 
ment might  be  collaterally  attacked ;  Ex  parte  Ulrich,  43  Fed.  663,  deny- 
ing Federal  jurisdiction  to  award  habeas  corpus  where  State  court  had 
plenary  jurisdiction  over  offense  and  person;  In  re  Waite,  81  Fed.  362, 
where  prosecution,  under  State  statute,  was  based  on  acts  done  in  matter 
committed  to  sole  jurisdiction  of  United  States ;  In  re  Christian,  82  Fed. 
201,  releasing  prisoner  sentenced  only  to  imprisonment,  statute  provid- 
ing for  imprisonment  and  hard  labor ;  In  re  Barton,  6  Utah,  266,  21  Pac. 
998,  holding  defendant,  relying  on  former  conviction,  must  plead  it  when 
arraigned;  Miskimins  v.  Shaver,  8  Wyo.  392,  49  L.  B.  A.  831,  58  Pac. 
415,  holding  it  immaterial  that  case  might  have  been  brought  up  by  writ 
of  error  where  trial  court  ^exceeded  jurisdiction. 

When  a  prisoner  may  be  released  on  habeas  eorpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Bep.  173. 

OoBVictioii  for  unlawful  coiiabitatlon  bars  prosecution  for  adultery 
duilni^  same  period. 

Approved  in  In  re  Bennett,  84  Fed.  327,  holding  verdict  of  assault 
with  deadly  weapon,  in  trial  for  assault  to  murder,  bars  trial  for  latter 
on  new  trial ;  People  v.  Cox,  107  Mich.  440,  65  N.  W.  284,  holding  con- 
viction of  keeping  house  for  resort  of  prostitutes  bars  prosecution  for 
keeping  house  of  ill-fame,  founded  on  same  transaction. 

Former  jeopardy  in  cases  of  sexual  offenses.    Note,  L.  &.  A.  1915A, 
259. 
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OonYiction  of  crime  Involving  several  Incidents  bars  prosecuUon  for 
one  of  those  incidents. 

Approved  in  People  v.  Defoor,  100  Cal.  167,  34  Pac.  644,  holding  con- 
victian  for  assault,  under  information  charging  assault  with  intent  to 
murder,  bars  prosecution  for  mayhem  during  assault. 

Identity  of  offenses  in  a  plea  of  former  jeopardy.    Note,  92  Am.  St. 
B^.  110, 131, 136. 

Right  to  convict  for  several  offenses  growing  out  of  same  facts. 
Note,  81  L.  R.  A.  (N.  S.)  717. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Rep.  110. 

Writ  of  prohibition.    Note,  111  Am.  St.  Rep.  949. 

131  Xr.  S.  191-220,  33  I..  Ed.  99,  9  Snp.  Ot  745,  NEW  OBLEAKS  T.  GAINES. 

By  common  law,  rents  and  profits  are  recoverable  by  owner  only  from 
actual  recipient. 

Approved  in  Bumey  v.  Ludeling,  47  La.  Ann.  1435,  17  South.  877, 
reaffirming  rule. 

Action  for  mesne  profits  lletf  only  against  ousted  tenant  in  possession; 
trespasser  otherwise  amenable. 

Approved  in  McDonald  v.  Rankin,  92  Ark.  183,  122  S.  W.  91,  dis- 
cussing respective  rights  of  parties  to  recover  for  improvements  and 
taxes  on  one  side,  and  rents  and  profits  of  land  on  the  other;  Cooke  v. 
Gulf  Refining  Co.,  135  La.  619,  65  South.  761,  lessee  in  possession  under 
oil  and  gas  lease,  who  produced  gas  well  after  term  of  lease  had  ex- 
pired, was  not  liable  in  exemplary  damages;  Schradsky  v.  Stimson,  76 
Fed.  732,  22  C.  C.  A.  515,  holding  complaint  in  action  of  trespass  to 
recover  mesne  profits  need  not  show  that  parties  are  landlord  and 
tenant. 

As  between  grantor  and  evicted  grantee,  former  by  guaranty  of  title 
is  principal  debtor  for  rents.  % 

Approved  in  Whitney  v.  City  of  New  Orleans,  43  Fed.  217,  holding 
grantor  suable  as  principal  and  evicted  grantee  merely  surety. 

In  Louisiana  true  owner  may  be  subrogated  to  rights  of  such  evicted 
grantee  against  grantor. 

Cited  in  New  Orleans  v.  Benjamin,  153  U.  S.  435,  38  L.  Ed.  773,  14 
Sup.  Ct.  913  (see  71  Fed.  761),  arguendo. 

In  I«oul8iana  creditors  may  exercise  all  debtor's  rights  except  personal, 
and  in  Federal  equity  court. 

Approved  in  Hunton  v.  Equitable  Life  Assur.  Soc,  45  Fed.  663,  hold- 
ing Federal  equity  court  has  no  jurisdiction  of  bill  by  assured  for 
accounting  from  tontine  insurance  company;  Klotz  v.  Macready,  44  La. 
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Ann.  169,  10  South.  707,  holding  creditor,  having  mortgage  on  prop- 
erty, m&y  enforce  cancellation  of  another  mortgage  thereon  of  which 
debtor  had  right  to  enforce  cancellation;  New  Orleans  ▼.  Benjamin,  153 
U.  S.  430,  88  L.  Ed.  771,  14  Sup.  Ct.  911  (see  s.  o.  below,  71  Fed.  760), 
arguendo. 

In  suing  grantors  In  Judgment  againit  evicted  grantees  for  profits,  latter 
are  proper  parties. 

Cited  in  New  Orleans  v.  Gaines,  138  U.  S.  597,  84  L.  Ed.  1108,  11 
Sap.  Ct.  428,  and  Succession  of  Gaines,  46  La.  Ann.  698,  15  South.  82, 
further  proceedings,  estate  of  defendant;  Benjamin  v.  New  Orleans,  71 
Fed.  762,  arguendo ;  Whitney  v.  New  Orleans,  54  Fed.  616,  46  C.  C.  A. 
521  (affirming  43  Fed.  216),  as  to  attorney's  compensation. 

Miscellaneous.  Cited  in  American  Waterworks  etc.  Co.  v.  Home 
Water  Co.,  115  Fed.  182,  holding  guarantor  of  water  company's  bonds, 
having  paid  interest  thereon,  may  restrain  city  from  annulling  franchises 
which  would  decrease  value  of  property;  Beach  v.  Osborne,  74  Conn. 
417,  50  Atl.  1023,  holding  purchaser  of  premises  on  which  mortgages 
were  recorded  prior  to  sale  cannot  recover  for  houde  built  in  reliance 
on  vendor's  statement  of  no  encumbrance. 

131  Xr.  a  220-221,  33  L.  Ed.  110,  9  Sup.  Ot.  766,  NEW  OBLBANB  V.  UNITED 
STATES. 

Not  cited. 

131  xr.  S.  221-227,  33  !•.  Bd.  123,  9  Sup.  Ot.  708,  PABEEB,  PETITIONEE. 
Biglits  do  not  rest  Im  discretion  of  any  ofllcer,  Judicial  or  otherwise. 
Approved  in  Central  Trust  Co.  of  N.  Y.  v.  St.  Louis  etc.  Ry.  Co.,  40 
Fed.  427,  Hanna  v.  State  Trust  Co.,  70  Fed.  8,  30  L.  R.  A.  205,  16 
C.  C.  A.  586,  and  Missouri  etc.  Trust  Co.  v.  Krumseig,  77  Fed.  40,  23 
C.  C.  A.  1,  all  following  rule. 

Proceedings  allowed  at  chambers  may  be  wbere  convenient,  not  neces- 
sarlly  within  limits  of  district. 

Approved  in  Ex  parte  Harlan,  180  Fed.  129,  and  Horn  v.  Pere  Mar- 
quette B.  Co.,  151  Fed.  641,  both  holding  statute  and  rules  should  be 
construed  as  authorizing  chambers  business  at  any  point  within  terri- 
torial limits  of  circuit  where  business  of  judge  may  require  him  to  be; 
Ex  parte  Steele,  162  Fed.  719,  judge  of  northern  and  middle  districts 
could  discharge  therein  judicial  functions  concerning  both  districts; 
King  County  v.  Hill,  1  Wash.  St.  69,  23  Pac.  927,  holding  judge  may 
settle  statement  on  appeal  after  removal  from  district  of  triaL 
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Mandamus  lies  for  refusal  of  inferior  court  properly  to  take  Jurisdic- 
tion or  to  proceed  after  talcing. 

Approved  in  In  the  Matter  of  the  First  National  Bank,  228  U.  S.  618, 
57  L.  Ed.  947,  33  Sup.  Ct.  591,  action  of  lower  court  in  striking  out 
bill  of  exceptions  was  but  an  error  committed  in  the  exercise  of  judicial 
discretion;  Golden  Gate  Tile  Co.  v.  Superior  Court,  159  CaL  478,  114 
Pac.  980,  where  Superior  Court  had  determined  it  was  without  juris- 
diction, mandamus  lay  to  compel  it  to  trial  of  action  on  appeal  from 
Justice's  Court;  Crocker  v.  Justices  of  Superior  Court,  208  Mass.  165^ 
21  Ann.  Oas.  1061,  94  N.  E.  371,  mandamus  was  proper  remedy  where 
court  refused  to  hear  motion  of  one  indicted  for  felony  for  change  of 
place  of  trial;  State  v.  Young,  107  Minn.  73,  119  N.  W.  793,  mandamus 
was  proper  remedy  to  compel  county  treasurer  to  pay  State  the  pro- 
ceeds of  certain  tax  collections;  Raleigh  v.  First  Judicial  Dist.  Court, 
24  Mont.  313,  61  Pac.  994,  awarding  mandamus  to  compel  District  Court 
to  take  jurisdiction  of  second  contest  of  will  erroneously  struck  from 
files  because l^t  contest  dismissed;  Floyd  v.  Sixth  Judicial  Dist.  Court, 
36  Nev.  353,  135  Pac.  923,  mandamus  will  lie  to  compel  court  to  pro- 
ceed with  case  where  it  has  divested  itself  of  jurisdiction  by  dismissing 
appeal  from  Justice's  Court;  State  v.  District  Court,  26  N.  D.  42,  143 
N.  W.  146,  where  order  dismissing  proceedings  to  punish  for  criminal 
contempt  was  nonappealable,  mandamus  should  issue;  State  v.  District 
Court,  13  N.  D.  219,  100  N.  W.  249,  denying  mandamus  where  District 
Court  dismissed  suit  in  name  of  State  on  relation  of  attorney  general  to 
remove  sheriff  for  malfeasance;  State  v.  Taylor,  119  Tenn.  249,  104 
S.  W.  247,  mandamus  lay  to  compel  county  trustee  to  hear  proceeding 
by  State  revenue  agent  for  reassessment  of  taxes  on  property  of  street 
railway  company;  Hudson  v.  Parker,  156  U.  S.  289,  39  L.  Ed.  428,  15 
Sup.  Ct.  455,  issuing  mandamus  to  compel  admission  to  bail;  State  v. 
Young,  31  Fla.  599,  34  Am.  St.  Rep.  43,  19  L.  B.  A.  638,  12  South.  675, 
holding  mandamus  proper  remedy  where  judge  refuses  to  hear  case  on 
ground  that  he  is  disqualified;  State  v.  Call,  36  Fla.  312,  18  South.  773, 
holding  mandamus  lies  against  circuit  judge  to  compel  entry  of  cor- 
rectly formed  judgment  in  lieu  of  defective  one  entered  by  referee; 
State  v.  Eddy,  10  Mont.  324,  25  Pac.  1037,  issuing  mandamus  to  compel 
justice  to  allow  examination  of  garnishee;  State  v.  Hunter,  3  Wash. 
St.  95,  27  Pac.  1077,  holding  mandamus  proper  remedy  for  erroneous 
dismissal  for  want  of  jurisdiction;  Isham  v.  Parker,  3  Wash.  St.  761, 
29  Pac.  837,  holding  attorney's  services  in. mandamus  proceedings  to 
compel  territorial  court  to  rehear  not  within  contract  to  prosecute  eases. 

Distinguished,  In  re  Pennsylvania  Co.,  137  U.  S.  453,  84  L.  Ed.  739, 
11  Sup.  Ct.  141,  denying  power  to  afford  remedy  by  mandamus  when 
removal  cause  is  improperly  rewarded;  State  v.  Superior  Court,  21 
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Wash.  110,  57  Pae.  352,  denying  mandamus  to  compel  court  to  take 
jurisdiction  of  appeal  which  it  has  erroneously  dismissed. 

Superintending  control  and  supervisory  jurisdiction  over  inferior  or 
subordinate  tribunal.    Note,  51  L.  R.  A.  105. 

Mandamus  may  lasoe  to  Inferior  court,  although  personnel  of  Judges  has 
changed  since  error. 

Approved  in  Murphy  v.  Utter,  186  U.  S.  102,  46  L.  Ed.  1076,  22  Sup. 
Ct.  779,  holding  petition  for  mandamus  to  compel  Arizona  loan  com- 
missioners to  issue  refunding  bonds  for  county  bonds  is  proceeding 
taken,  protecting  against  repeal ;  Utter  v.  Franklin,  7  Ariz.  306,  64  Pac. 
429,  mandamus  against  loan  commissioners  does  not  abate  by  defend- 
ant's going  out  of  office  and  being  succeeded  by  others;  Norwalk  etc. 
Electric  light  Co.  v.  Common  Council,  71  Conn.  390,  42  Atl.  86,  holding 
change  in  council's  membership,  after  alternative  writ,  no  reason  why 
peremptory  writ  should  not  issue  against  council  as  a  body;  Eamerer 
V.  State,  129  Ind.  592,  29  N.  E.  179,  holding  proceedings  for  mandamus 
do  not  abate  by  death,  resignation  or  removal  of  a  defendant. 

Abatement  of    mandamus  by  termination  of    respondent's  office. 
Note,  4  Ann.  Oaa.  76. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Crooks  v.  Fourth  Dist. 
Court,  21  Utah,  108,  59  Pap.  632,  majority  holding,  under  Utah  Const., 
art.  VJJJL,  §  9,  District  Court's  decision  on  appeal  from  judgment  of 
justice  of  peace  is  final  and  not  open  to  review  by  Supreme  Court. 

131  Xr.  S.  227-240,  33  L.  Ed.  186^  9  Sop.  Ct  677,  STIOKNET  T.  STIOKMET. 

Married  woman  absolutely  owns  separate  property  In  District  of  Oolnm- 
Ma^  and  mfty,  though  not  compellable,  testify  to  dlrectionB  to  husband  to 
Invest 

Approved  in  Haller  v.  Clark,  21  D.  C.  133,  fact  that  wife  had  been 
constituted  agent  of  parties  to  suit  in  which  her  husband  was  defend- 
ant did  not  render  her  an  incompetent  witness;  Coveney  v.  Conlin,  20 
App.  D.  C.  326,  testimony  of  widow  could  only  be  considered  as  declara- 
tions of  person  highly  interested  in  result  of  suit;  Shea  v.  McMahon, 
16  App.  D.  C.  83,  widow  was  competent  witness  as  to  dealings  with 
deceased  husband  in  suit  to  enforce  claim  against  his  estate;  Smith  y. 
Cook,  10  App.  D.  C.  492,  upholding  right  of  wife  id  testify  as  to  trans- 
actions with  husband  on  which  her  claim  to  separate  estate  was  founded ; 
Wilkes'  Admr.  v.  Wilkes,  116  Va.  896,  80  S.  E.  748,  witness  could  not 
testify  as  to  communications  made  by  husband  to  her  in  respect  to  Yds 
wiU. 
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Privileged  communications  between  husband   and  wife.    Note,  29 

Am.  St.  Rep.  422. 
Competency  of  husband  or  wife  as  witness  respecting  transaction 

wherein  witness    acted  as  agent    for  spouse.    Note,  Ann.  Cas. 

1915B,  945. 

Qift  is  not  presumed  In  District  of  Oolumbla  If  wife  IntrnstB  motoff 
to  Imsband. 

Approved  in  Bynum  v.  Johnston,  222  Fed.  662,  138  C.  C.  A.  183, 
where  wife  let  husband  have  five  thousand  dollars  which  came  from 
her  mother's  estate,  furniture  purchased  was  liable  for  his  debts;  In  re 
Remmerde,  206  Fed.  830,  in  absence  of  agreement  on  part  of  husband 
to  repay  wife  four  thousand  dollars  received  by  him  from  her  father, 
he  will  nevertheless  be  required  to  do  so;  Hewett  v.  Burritt,  3  App. 
D.  C.  235,  money  advanced  by  wife  to  husband  subsequent  to  Married 
Woman's  Act  presumed  to  be  her  separate  estate;  Carter  v.  Becker,  69 
Kan.  529,  77  Pac.  265,  applying  rule  where,  on  settlement  of  division 
of  estate  between  heirs,  deed  to  one  of  them,  who  is  married  woman, 
is  taken  in  husband's  name. 

If  there  is  no  indelitedneas,  moneys  given  to  person  axe  preomnaldy 
given  in  trust. 

Approved  in  Garner  v.  Second  Nat.  Bank,  151  U.  S.  433,  38  L,  Bd. 
223,  14  Sup.  Ct.  395,  holding  conveyance  to  wife  of  property  purchased 
with  her  funds  good  against  husband's  creditors. 

Attacks  by  creditors  on  conveyances  made  by  husbands  to  wives. 
Note,  90  Am.  St.  Rep.  540,  542,  554. 

Burden  of  proof  of  husband's  debt  to  wife  for  property  received 
from  her.    Note,  56  L.  R.  A.  820,  822. 

Husband  getting  possession  of  wife's  sepsrate  propeorty  Is  presumably 
a  trustee. 

Approved  in  In  re  Carpenter,  179  Fed.  747,  bankrupt  husband  held 
liable  as  trustee  for  funds  belonging  to  wife's  separate  estate;  In  re 
Neiman,  109  Fed.  116,  holding,  under  Wisconsin  statutes,  husband  re- 
ceiving wife's  marriage  portion  on  marriage  prior  to  bankruptcy,  using 
same  in  business,  presumed  to  hold  in  trust  for  wife;  Title  Insurance 
etc.  Co.  V.  Ingersoll,"  153  Cal.  5,  94  Pac.  95,  evidence  did  not  show  that 
wife  who  permitted  her  husband  to  have  possession  of  her  property  in- 
tended to  change  the  status  of  it ;  Turner  v.  Gottwals,  15  App.  D.  C.  46, 
in  action  by  judgment  creditor  against  husband  and  wife,  evidence 
failed  to  show  extent  of  interest  of  husband  in  property  in  question; 
Woodard  v.  Woodard,  216  Mass.  4,  102  N.  E.  922,  where  husband  and 
wife  holding  property  as  joint  tenants  sold  same  with  understanding 
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proceeds  shonld  be  divided,  wife  could  maintain  bill  to  recover  her 
share;  Adone  v.  Spencer,  62  N.  J.  Eq.  788,  90  Am.  St.  Rep.  490,  56 
L.  IL  A.  817,  49  Atl.  13,  holding,  under  Texas  statutes,  husband's  con- 
veyance of  land  to  wife  to  secure  money  from  her  separate  estate  used 
by  him  in  business  constitutes  valid  mortgage;  Harter  v.  Holman,  152 
Wis.  464,  139  N.  W.  1128,  husband  holds  money  iM  trust  delivered  to 
him  by  wife  with  no  agreement  for  repayment;  Oliver  v.  Hammond,  85 
Ga.  329,  11  S.  E.  657,  holding  husband  in  possession  of  and  managing 
wife's  estate,  her  agent,  and  sustaining  recovery  of  profits  from  his 
administrator. 

When  a  resulting  trust  arises  in  favor  of  a  husband  or  wife  who 
pays  the  purchase  price  and  takes  title  in  name  of  the  other 
spouse.    Note,  127  Am.  St.  Rep.  265. 

Husband's  mere  poeMssion  does  not  prove  title  passed. 
Approved  in  Lane  v.  Myers,  70  Or.  379,  Ann.  Gas.  1915D,  649,  141 
Pae.  1023,  buying  land  with  wife's  money  and  taking  title  in  his  own 
name  created  obligation  of  trust  as  sacred  as  any  with  creditors;  Chad- 
bourn  V.  Williams,  45  Minn.  297,  47  N.  W.  813,  where  husband's  cred- 
itors attempted  to  attach  wife's  property  standing  in  husband's  name. 

Enforceability  of  contract  to  make  settlement.  Note,  24  E.  R.  G. 
187. 

XSl  n.  &  240-245,  33  li.  Ed.  144,  9  Sup.  Cft.  692,  OBEHOBE  v.  OHIO  ETO. 
BT.  00. 

Upon  filing  of  bond  and  petition.  State  Jurisdiction  ceases  and  Federal 
attaclies. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  245,  49  L.  Ed.  464,  25  Sup.  Ct.  251,  Shane  v.  Butte  Elec.  Ry.  Co., 
150  Fed.  806,  and  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  653,  68  C.  C.  A. 
288,  all  reaffirming  rule ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Chappell,  206  Fed. 
691,  suit  brought  in  State  court  continued  there  because  of  absence 
of  statutory  bond,  notwithstanding  attempted  removal ;  Phillips  v.  West- 
em  Terra  Cotta  Co.,  174  Fed.  876,  no  other  pleadings  are  permissible 
in  State  court  after  sufficient  petition  and  bond  are  presented;  In  re 
Tune,  115  Fed.  917,  holding  State  court  jurisdiction  depending  on  at- 
tachment lien  terminated  by  adjudication  of  bankruptcy  which  annulled 
such  lien;  In  re  Macon  Sash,  Door  &  L.  Co.,  112  Fed.  332,  holding 
appointment  of  receiver,  under  State  insolvency  law,  after  passage  of 
Bankruptcy  Act  of  1898,  is  void  and  may  be  attacked  in  any  court ;  Had- 
field  V.  Northwestern  Life  Assur.  Co.,  105  Fed.  532,  holding  removal 
petition  and  bond  regular  except  in  naming  District  instead  of  Circuit 
Court  as  appellate  tribunal  accomplishes  removal  and  divests  State  court 
of  jurisdiction;  Stratton's  Independence  v.  Sterrett,  51  Colo.  30,  117 
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Pac.  355,  it  is  duty  of  State  court  to  remove  cause  to  Federal  court 
without  regard  to  merits  of  controversy;  Cox  v.  Atlantic  etc.  R.  Co., 
166  N.  C.  662,  82  S.  E.  983,  where  determination  of  citizenship  of 
defendant  corporation  was  question  of  law,  State  court  could  deter- 
mine right  of  removal  on  ground  of  diversity  of  citizenship;  Herrick 
V.  Norfolk  Southern^  R.  Co.,  158  N.  C.  311,  73  S.  E.  1009,  court  to  which 
petition  was  presented  had  no  power  to  pass  upon  issue  of  diverse  citi- 
zenship; Chicago  etc.  Ry.  Co.  v.  Brazzell,  33  Okl.  125,  124  Pac.  41, 
discussing  procedure  proper  to  be  followed  by  State  court  on  filing  of 
application  for  removal;  Kansas  City  R.  R.  Co.  v.  Daughtry,  138  U.  S. 
303,  34  L.  Ed.  964,  11  Sup.  Ct.  307,  holding  questions  of  fact  raised 
on  petition  must  be  tried  in  Circuit  Court;  Marshall  v.  Holmes,  141 
tJ.  S.  595,  85  L.  Ed.  872,  12  Sup.  Ct.  63,  holding  removal  effected  not- 
withstanding State  court's  refusal  to  recognize  right  of  removal;  State 
V.  Coosaw  Min.  Co.,  45  Fed.  811,  and  Monroe  v.  Williamson,  81  Fed.  985, 
987,  holding  State  jurisdiction  ceases  eo  instanti  on  filing  petition; 
Dow  V.  Bradstreet  Co.,  46  Fed.  828,  holding  issues  of  fact  raised  upon 
petition  must  be  tried  in  Circuit  Court;  Noble  v.  Massachusetts  Ben. 
Assn.,  48  Fed.  338,  holding  removal  effected  by  simply  filing  petition 
and  bond  without  presenting  it  to  judge;  In  re  Curtis,  91  Fed.  741, 
holding  assignment,  under  State  insolvency  law,  made  after  passage 
of  Bankruptcy  Act,  void ;  Southern  Ry.  Co.  v.  Hudgins,  107  Ga.  337,  33 
S.  E.  443,  holding  State  court  must  assume  truth  of  allegations  of 
citizenship  appearing  in  record;  Powers  v.  Chesapeake  etc.  Ry.  Co., 
65  Fed.  132,  and  Craven  v.  Turner,  82  Me.  387, 19  Atl.  865,  holding  only 
question  for  State  court  on  filing  of  petition  is  whether  ground  for 
removal  appears;  Miller  v.  Sunde,  1  N.  D.  3,  44  N.  W.  302,  holding 
filing  request  for  transfer  from  territorial  to  Federal  court  ousts  juris- 
diction of  State  court. 

• 

State  court  Is  not  bound  to  surrender  JurlsdlctLon  until  pcizna  facie 
riglit  shown. 

Approved  in  McEldowney  v.  Card,  193  Fed.  483,  declaration  failed  to 
aver  necessary  diversity  of  citizenship  at  time  suit  was  commenced; 
State  V.  American  Surety  Co.,  26  Idaho,  668,  Ann.  Cas.  1916E,  209,  145 
Pac.  1101,  where  pleadings  did  not  show  cause  removable,  subsequent 
proceedings  in  State  court  were  valid;  Illinois  Cent.  R.  Co.  v.  Sheegog's 
Admr.,  126  Ky.  266,  267,  103  S.  W.  325,  326,  upholding  refusal  of  State 
court  to  remove  cause  where  joint  cause  of  action  was  allied  against 
three  defendants;  Hemdon  v.  Aetna  Fire  Ins.  Co.,  107  N.  C.  193,  10 
L.  B.  A.  54,  12  S.  E.  241,  and  Blackwell  v.  Lynchburg  etc.  R.  R.  Co., 
107  N.  C.  219,  12  S.  E.  133,  holding  removal  not  effected  by  petition 
alleging  mere  residence,  not  citizenship  in  another  State;  Howard  v. 
Southern  Ry.  Co.,  122  N.  C.  952,  29  S.  E.  780,  holding  filing  of  petition 
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does  not  ipso  facto  effect  removal;  dissenting  opinion  in  North  Amer- 
ican etc.  Trust  Co.  v.  Colonial  etc.  Mtg.  Co.,  3  S.  D.  607,  54  N.  W.  666, 
majority  holding  presentation  of  petition  to  clerk  in  vacation  sufficient. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  5  Ann.  Gas.  247. 

Bemoval  petition.  In  case  not  remova'ble,  does  not  work  transfer. 
Approved  in  City  of  Montgomery  v.  Postal  Tel.  Cable  Co.,  218  Fed. 
473,  474,  suit  by  city  to  restrain  telegraph  company  from  doing  business 
therein  was  not  suit  of  a  civil  nature ;  Chesapeake  etc.  Ry.  Co.  v.  Shaw, 
168  Ky.  546,  182  S.  W.  657,  where  petition  was  drawn  under  Federal 
Employers'  Liability  Act,  State  court  could  try  question  of  fraudulent 
allegation  of  jurisdictional  facts;  Chesapeake  etc.  Ry.  Co.  v.  Banks' 
Admr.,  144  Ky.  143,  137  S.  W.  IO7O,  State  court  did  not  err  in  refus- 
ing to  remove  cause  where  petition  showed  cause  could  not  have  been 
brought  in  Federal  court;  Schwyhart  v.  Barrett,  145  Mo.  App.  346, 
130  S.  W.  392,  State  court  was  justified  in  refusing  to  surrender  juris- 
diction; Uoyd  V.  Southern  Ry.  Co.,  166  N.  C.  28,  81  S.  E.  1004,  7 
N.  C.  C.  A.  524,  mere  filing  of  transcript  in  Federal  court  and  docket- 
ing there  did  not  prevent  State  court  from  proceeding  with  cause,  inhere 
removal  was  held  erroneous;  Johnson  v.  Wells,  Fargo  etc.  Co.,  91  Fed. 
3,  Knott  V.  McGilvray,  124  Cal.  131,  56  Pac.  790,  Darton  v.  Sperry,  71 
Conn.  344,  41  Atl.  1053,  and  Lawson  v.  Richmond  etc.  R.  R.  Co.,  112 
N.  C.  398,  17  S.  E.  172,  all  following  rule;  Williams  v.  Massachusetts 
Ben.  Assn.,  47  Fed.  534,  holding  filing  petition  and  bond  in  clerk's  office 
during  vacation  does  not  effect  removal;  Stommel  v.  Timbrel,  84  Iowa,  ' 
340,  51  N.  W.  160,  holding  criminal  proceedings  for  maintaining  liquor 
nuisance  not  removable  on  ground  of  manufacture  in  other  States; 
Chappell  V.  Chappell,  86  Md.  545,  39  Atl.  989,  where  petition  sought 
removal  of  divorce  proceeding;  State  v.  Barnes,  5  N.  D.  357,  65  N.  W. 
691,  holding  filing  petition  does  not  divest  State  court  where  record 
shows  cause  nonremovable ;  dissenting  opinion  in  North  American  Trust 
Co.  V.  Colonial  etc.  Mtg.  Co.,  3  S.  D.  604,  605,  54  N.  W.  665,  majority 
holding  State  court's  proceedings,  after  filing  of  petition,  invalid. 

Removal  petition  must  diow  Tight  to  removal. 
Approved  in  Illinois  etc.  Ry.  Co.  v.  Jones,  118  Ky.  165,  80  S.  W.  485, 
reaffirming  rule ;  Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  152,  154, 
58  L.  Ed.  547,  548,  34  Sup.  Ct.  278,  and  Illinois  Central  R.  R.  Co.  v.  Shee- 
gog,  215  U.  S.  316,  54  L.  Ed.  211,  30  Sup.  Ct.  101,  both  holding  all^a- 
tions  in  removal  petition  of  fraudulent  joinder  for  purpose  of  preventing 
removal^  were  insufficient  where  complaint  stated  cause  of  joint  liability; 
Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  421,  55  L.  Ed.  524,  31  Sup  Ct. 
460,  appellate  Federal  court  must  consider  on  its  own  motion  question 
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of  jurisdiction  of  cause  ^removed  from  State  court;  Chesapeake  etc.  Ry. 
Co.  V.  McCabe,  213  U.  S.  216,  53  L.  Ed.  769,  29  Sup.  Ct.  430,  notwith- 
standing State  court's  power  to  order  removal,  Federal  court  may  itself 
determine  removability  of  cause;  Donovan  v.  Wells,  Fargo  &  Co.,  169  Fed. 
366,  22  L.  R.  A.  (N.  S.)  1250,  94  C.  C.  A.  609,  State  court  must  assume 
facts  stated  in  removal  petition  to  be  true ;  Clark  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  194  Fed.  509,  fraudulent  joinder  made  to  defeat  Federal  juris- 
diction will  not  be  permitted  to  accomplish  its  purpose;  Colorado  Fuel 
&  Iron  Co.  V.  Four  Mile  Ry.  Co.,  29  Colo.  93,  66  Pac.  903,  sustaining  trial 
court's  denial  of  petition  for  removal  of  condemnation  proceedings 
where  defendants  were  a  domestic  and  a  foreign  corporation,  controversy 
being  inseparable;  Green  v.  Heaston,  154  Ind.  128,  56  N.  E.  88,  holding 
insufficient  removal  petition  alleging  diverse  residence  when  complaint 
filed  instead  of  diverse  citizenship  ;when  action  commenced;  Beach  v. 
Southern  Ry.  Co.,  131  N.  C.  399,  42  S.  E.  856,  holding  foreign  corpora- 
tion complying  with  N.  C.  Laws  1899,  c.  62,  not  entitled  to  remove  cause 
for  local  prejudice;  Western  Coal  &  Min.  Co.  v.  Osborne,  30  Okl.  237, 
239,  119  Pac.  974,  975,  petition  for  removal  of  suit  against  foreign  cor- 
poration and  one  of  its  resident  employees,  alleging  joint  negligence, 
should  have  been  granted  by  State  court;  dissenting  opinion  in  Illinois 
Central  R.  R.  Co.  v.  Sheegog,  215  U.  S.  325,  54  L.  Ed.  215,  30  Sup.  Ct. 
101,  majority  holding  allegations  in  removal  petition  of  fraudulent 
joinder  were  insufficient  to  entitle  petitioner  to  remove;  Jackson  v. 
Allen,  132  U.  S.  34,  33  L.  Ed.  249,  10  Sup.  Ct.  9,  Young  v.  Parker,  132 
U.  S.  271,  83  L.  Ed.  353,  10  Sup.  Ct.  77,  Graves-v.  Corbin,  132  U.  S.  590, 
33  L.  Ed.  469,  10  Sup.  Ct.  202,  La  Confiance  Compagnie  Anonyme 
d 'Assurance  v.  Hall,  137  U.  S.  62,  34  L.  Ed.  573,  11  Sup.  Ct.  5,  and 
Anderson  v.  Watt,  138  U.  S.  703,  84  L.  Ed.  1081,  11  Sup.  Ct.  451,  all 
holding  inquiry  as  to  citizenship  determined  by  condition  of  parties  at 
commencement  of  suit ;  Vii^nia  v.  Paul,  148  U.  S.  122,  37  L.  Ed.  392, 
13  Sup.  Ct.  542,  holding  State  jurisdiction  not  divested  under  Rev.  Stats., 
§  643,  until  petition  is  filed  in  Circuit  Court;  La  Montague  v.  Harvey 
Lumber  Co.,  44  Fed.  647,  holding  record  must  show  right  to  remove  from 
commencement  of  action,  irrespective  of  counterclaim;  State  v.  Port 
Royal  etc.  Ry.  Co.,  56  Fed.  338,  and  Tod  v.  Cleveland  etc.  Ry.  Co.,  65 
Fed.  148,  12  C.  C.  A.  521,  holding  all  essential  conditions  for  removal 
must  appear  in  record  as  presented  to  Circuit  Court;  Grand  Trunk  Ry. 
Co.  V.  Twitchell,  59  Fed.  729,  8  C.  C.  A.  237,  holding  Federal  jurisdic- 
tion exists  only  when  record  shows  cause  removable;  Lake  Street  etc. 
R.  R.  Co.  V.  Farmers '  Loan  etc.  Co.,  77  Fed.  773,  23  C.  C.  A.  448,  holding 
Federal  court  must  determine  for  itself  whether  removal  has  been 
effected;  National  Docks  etc.  Ry.  Co.  v.  Pennsylvania  R.  R.  Co.,  52 
N.  J.  Eq.  60|  28  Atl.  72^  holding  State  court  may  pass  upon  sufficiency  of 
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grounds  for  removal;  Dowell  v.  Applegate,  152  U.  S.  336,  38  L.  EcL  467, 
14  Sup.  Ct.  615,  arguendo. 

Distinguished  in  Thompson  y.  Stalmann,  131  Fed.  810,  where  removal 
petition  averred  controversy  was  between  diverse  citizens,  Circuit  Court 
on  removal  could  permit  amendment  of  petition  to  disclose  citizenship 
of  parties;  Dexter  v.  Sayward,  84  Fed.  299,  where  removal  cause  is 
appealed  to  Circuit  Court  of  Appeals  and  decided  on  merits.  Circuit 
Court  cannot  declare  judgment  void  in  collateral  action  because  record 
show6  cause  nonrevocable. 

Bemoval  petition  iliowiiig  no  ilgbt  tbereto,  State  JvriBdlctlon  remalna. 
Approved  in  Parker  v.  Ormsby,  141  U.  S.  85,  35  L.  Ed.  656,  11  Sup. 
Ct.  913,  holding  in  suit  by  assignee  on  note^  record  must  affirmatively 
show  that  payee  could  have  maintained  action  on  same  ground;  Utah- 
Nevada  Co.  v.  De  Lamar,  133  Fed.  122,  66  C.  C.  A,  179,  denying  Federal 
jurisdiction  over  suit  by  assignee  of  oral  contract  to  recover  money  due 
thereon  where  assignor  could  not  sue  in  Federal  court. 

If  improper,  no  amendment  in  Olrcuit  Court  dan  affect  State  Jnrlsdic- 
tlon. 

Approved  in  La  Belle  Box  Co.  v.  Stricklin,  218*Ped.  533, 134  C.  C.  A. 
257,  in  employee's  action  for  injuries,  while  removal  petition  was  defec- 
tive in  failing  to  show  diverse  citizenship  at  time  of  commencement  of 
action,  this  did  not  require  reversal  of  judgment;  Shane  v.  Butte  Eleo. 
*  Ry.  Co.,  150  Fed.  813,  815,  where  removal  petition  and  record  in  State 
court  fail  to  disclose  removal  grounds,  Federal  court  cannot  permit 
amendment  of  petition  to  state  different  grounds  of  removal;  People's 
United  States  Bank  v.  Goodwin,  160  Fed.  733,  refusing  to  retain  ac- 
tion against  revenue  officer  improperly  removed  to  Federal  court,  which 
might  have  been  brought  there  by  certiorari;  Santa  Clara  County 
V.  Goldy  Mach.  Co.,  159  Fed.  750,  omission  to  state  necessary  juris- 
dictional facts  in  petition  to  remove  was  fatal  to  right  to  remove; 
Healy  v.  McCormick,  157  Fed.  319,  granting  motion  to  remand  where 
petition  filed  in  State  court  showed  cause  not  removable;  Fred  Macey 
Co.  V.  Macey,  135  Fed.  729,  68  C.  C.  A.  363,  after  removal  of  action 
by  partnership,  bill  cannot  be  amended  to  show  citizenship  of  mem- 
bers; Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  691,  38  L.  Ed. 
818,  14  Sup.  Ct.  540,  holding  petition  amendable  only  when  orierinally 
showing  grounds  for  removal;  Stevens  v.  Nichols,  157  U.  S.  371,  39 
L.  Ed.  737,  15  Sup.  Ct.  641,  holding  allowance  of  amendment  to  removal 
petition  by  State  court  discretionary;  Camprelle  v.  Balbach,  46  Fed.  82, 
and  Overman  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed.  580,  holding  defects 
of  substance  in  averments  of  jurisdictional  facts  not  amendable  in  Cir- 
cuit Court;  Grand  Trunk  Ry.  Co.  v.  Twitchell,  59  Fed.  730,  8  C.  C.  A. 
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237,  holding  amendment  of  record  to  show  diverse  citizenship,  not  allow- 
able in  Circuit  Court  of  Appeals,  although  bond  shows  same ;  Caples  y. 
Texas  etc.  Ry.  Co.,  67  Fed.  12,  holding,  where  plaintiff's  original  plead- 
ing shows  no  removal  ground,  deficiency  not  curable  by  amended  plead- 
ing, filed  after  removal,  by  defendant ;  Tremper  v.  Schwabacher,  d4  Fed. 
415,  arguendo ;  Ryder  v.  Bateman,  93  Fed.  23,  holding  Federal  court  may 
remand  before  term  when  record  is  returnable,  if,  on  application  for 
interlocutory  relief,  it  finds  cause  not  removable. 

Distinguished  in  Southern  Exp.  Co.  v.  Todd,  56  Fed.  105,  5  C.  C.  A. 
432,  holding  requirement  that  suit  be  brought  only  in  district  of  plaintiff 
or  defendant  waivable. 

Semoval,  if  improper,  amandnKWit  caonot  !>•  made  in  (MicDit  Oonrt  to 
make  it  proper. 

Approved  in  Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.,  118  Fed.  881, 
883,  holding  insufficient  removal  petition  averring  that  defendant  is  citi- 
zen and  resident  of  State  named,  not  stating  incorporation  therein,  and 
Circuit  Court  cannot  amend;  Murphy  v.  Payette  Alluvial  Gold  Co.,  98 
Fed.  322,  holding  docketing  of  cause  in  Circuit  Court  on  petition  defec- 
tive for  failure  to  state  diverse  citizenship  between  defendant  and  plain- 
tiff's assignors  not  divesting  State  court;  Springs  v.  Southern  Ry.  Co., 
130  N.  C.  199,  41  S.  E.  105,  holding  removal  petition  defective  for  al- 
leging corporation  defendant  incorporated  in  another  State  without  deny- 
ing reincorporation  as  domestic  corporation  not  amendable  by  appellate 
court ;  Fitzgerald  v.  Missouri  Pac.  Ry.  Co.,  45  Fed.  814,  holding  amend- 
ments in  Circuit  Court,  presenting  grounds  not  incorporated  in  petition 
to  State  court,  not  allowable. 

Distinguished  in  Kinney  v.  Columbia  Sav.  etc.  Assn.,  191  U.  S.  81,  48 
L.  Ed.  105,  24  Sup.  Ct.  32,  allowing  amendment  of  petition  under 
Rev.  Stats.,  §§  948,  954,  to  show  plaintiff's  citizenship,  where  it  alleged 
diverse  citizenship,  where  deed  which  was  subject  matter  of  controversy 
showed  plaintiff  was  resident  of  State  other  than  that  of  defendant's 
residence;  Miller  v.  Soule,  221  Fed.  497,  refusing  to  remand  where 
State  court  had  surrendered  jurisdiction  and  case  was  removed  with 
filing  of  proper  bond ;  Harding  v.  Standard  Oil  Co.,  170  Fed.  655,  where 
record  showed  parties  to  be  citizens  of  different  States,  but  neither  in- 
habitant of  district  of  suit.  Federal  court  could  permit  petition  to  be 
made  to  show  plaintiff  was  such  resident ;  Hodge  v.  Chicago  etc.  R.  Co., 
121  Fed.  51,  57  C.  C.  A.  388,  allowing  amendment  of  removal  bond,  other- 
wise r^ular,  but  designating  wrong  division  of  district  to  which  removal 
was  sought;  Powers  v.  Chesapeake  etc.  Ry.  Co.,  169  U.  S.  101,  42  L.  Ed. 
676,  18  Sup.  Ct.  267,  holding  record  in  State  court,  showing  removal 
grounds,  amendable  in  Federal  court,  to  state  same  more  distinctly; 
De  Loy  v.  Travelers'  Ins.  Co.,  59  Fed.  320,  and  Johnson  v.  Austin  Mfg. 
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Co.|  76  Fed.  616^  holding  general  averment  of  diverse  citizenship,  author- 
izes amendment  of  subsequent  defective  allegation,  that  plaintiff  is 
''resident"  of  State  named;  Tremper  v.  Schwabacher,  84  Fed.  414, 
allowing  amendment  of  petition,  so  as  to  allege  citizenship  instead  of 
residence,  where  record  showed  former. 

Removal  of  cause  by  nonresident  corporation  joined  with  resident 
employee.    Note,  1  L.  R.  A.  (N.  S.)  375. 

Miscellaneous.  Cited  in  Ashe  v.  Union  Cent.  Life  Ins.  Co.,  115  Fed. 
235,  holding  no  notice  to  plaintiff  necessary  of  application  for  removal 
where  ground  is  diverse  citizenship  alone. 

131  n.  S.  246-257,  33  I..  Ed.  182,  9  Sop.  Ot  726,  MOBOAK  ▼.  STBX7THERS. 

Bank  by-law  reBtrlcting  transf  erabUity  of  member's  stock  la  ▼dd  ze- 
Btraint  of  trade^  In  MlsMurt 

Approved  in  Steele  v.  Farmers'  &  Merch.  Mut.  Telephone  Assn.,  95 
Kan.  583,  148  Pac.  662,  663,  by-law  requiring  stockholder  to  first  offer 
his  stock  to  company  at  par  before  selling  elsewhere  is  void;  Miller  v. 
Farmers*  MilUng  etc.  Co.,  78  Neb.  445, 126  Am.  St.  Rep.  606,  110  N.  W. 
996,  by-law  limiting  shares  stockholders  may  hold,  or  forbidding  trans- 
fer without  consent  of  directors,  is  void;  Harvey  v.  Linville  Improve- 
ment Co.,  118  N.  C.  699,  54  Am.  St.  Rep.  752,  32  L.  R  A.  266,  24  S.  E. 
490,  holding  agreement  between  majority  stockholders,  to  pool  stock,  by 
transferring  it  to  trustees  to  be  voted,  illegal. 

Coiporatloiis  cannot  release  fto<±  sabscriber  from  payment. 

Approved  in  Wills  v.  Nehalem  Coal  Co.,  52  Or.  83,  96  Pac.  533,  stock- 
holders who  paid  for  their  stock  subsequent  to  wrongful  acts  of  pro- 
moters, and  without  knowledge  of  them,  could  contest  such  acts. 

Distinguished  in  Thomas  v.  Wentworth  Hotel  Co.,  16  Cal.  App.  408, 
117  Pac.  1043,  rights  of  creditors  do  not  extend  so  far  as  to  permit  them 
to  interfere  with  or  prevent  stockholder  from  altering  his  relation  to 
corporation. 

131  n.  8.  258-267,  33  I..  Ed.  128,  9  Sup.  Ot.  787,  BAOON  ▼.  NORTHWEST- 
EBN  UFE  INS.  00. 

Mortgage  recorded,  with  power  of  sale,  may  be  foreclosed,  in  Mlcliigaii, 
thaagh  agreement  made  part  of  it  unrecorded. 

Approved  in  Cable  Co.  v.  Stewart,  191  Fed.  703,  112  C.  C.  A.  289, 
reafiBrming  rule. 

Supreme  Oourt  f  oUowa  State  ooastmctloa  of  State  lawi  where  a  rule 
of  property. 

Approved  in  Gay  v.  Hudson  River  Electric  Power  Co.,  178  Fed.  506, 
applying  rule  in  construing  State  statute  as  to  "wages"  where  there 
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was  a  conflict  of  opinion  in  highest  court  of  State;  New  York  Cent. 
&  H.  R.  R.  Co.  V.  Price,  159  Fed.  336, 16  L.  R.  A.  (N.  S.)  IIOS,  86  C.  C.  A. 
502,  applying  rule  where  State  cases  as  *to  railroad  fencing  were  not 
inconsistent  with  the  common  law  or  general  law ;  Haggart  v.  Wilczinski, 
143  Fed.  26,  74  C.  C.  A.  176,  under  Mississippi  law,  fact  that  debt 
secured  was  barred  does  not  preclude  mortgagee  in  possession  under  void 
sale  from  suing  to  compel  mortgagor's  heirs  from  electing  to  affirm,  or 
disaffirm  sale  and  to  foreclose;  Kipp  v.  Burton,  29  Mont.  102,  101  Am. 
St.  Rep.  544,  63  L.  R.  A.  325,  74  Pac.  87,  failure  of  clerk  to  affix  seal  of 
court  to  execution  renders  execution  voidable  only ;  McCardia  v.  Billings, 
10  N.  D.  380,  87  N.  W.  1011,  holding  foreclosure  not  vitiated  by  mistake 
of  date  of  mortgage  in  notice  of  sale  required  in  foreclosure  under  power 
of  sale  in  mortgage ;  Gormley  v.  Clark,  134  U.  S.  348,  33  L.  Ed.  913,  10 
Sup.  Ct.  556,  reaffirming  rule;  Randolph  v.  Quidnick  Co.,  135  U.  S.  463, 
33  L.  Ed.  204,  10  Sup.  Ct.  657,  where  highest  courts  of  two  States  dis- 
agree respecting  validity  of  same  assignment,  Supreme  Court  gives  pref- 
erence to  ruling  in  State  of  debtor's  residence;  Wolf  v.  Cook,  40  Fed. 
437,  holding  writ  amendable  under  State  law,  amendable  in  suit  removed 
from  Federal  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  391,  415. 

Mortgagor  camiot  defeat  roreciOBore   sale   for  ndaBpeUing  of   mort- 
gagee's name  and  oilier  unprejudidal  errors. 

Distinguished  in  Yellowly  v.  Beardsley,  76  Miss.  619,  71  Am.  St.  R^. 
537,  24  South.  974,  holding  notice  of  sale  under  trust  deed,  describing 
property  only  by  reference  to  book  and  page  of  records,  insufficient. 

131  U.  S.  267-280,  33  L.  Ed.  150,  9  Sap.  Ct.  699,  SAVIN,  PETITIONEB. 

Federal  court  may  punish  for  contempt  In  its  presence,  or  so  near  as 
to  olMStruct  Justice,  though  offense  indictable. 

Approved  in  Ex  parte  0  'Neal,  125  Fed.  969,  holding  errors  of  Federal 
District  Court  in  contempt  proceedings  where  court  had  jurisdiction  to 
punish,  not  reviewed  by  Circuit  Court  ou  habeas  corpus;  Ex  parte 
Strieker,  109  Fed.  148,  discharging  on  habeas  corpus  petitioner  impris- 
oned without  hearing  for  contempt  committed  in  court's  absence;  Mcltor 
V.  Commonwealth,  160  Ky.  666,  L.  R.  A.  1915B,  689, 170  S.  W.  47,  physi- 
cian, who  conspired  with  attorney  to  induee  person  to  believe  he  was 
injured,  was  punishable  for  contempt,  though  offense  was  indictable; 
Ex  parte  McCown,  139  N.  C.  118,  2  L.  B.  A.  (N.  S.)  603,  51  S.  E.  966, 
upholding  summary  punishment  for  contempt  where,  pending  adjourn- 
ment, petitioner  went  to  judge '^  dwelling  and  assaulted  him  because  of 
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official  action ;  Fisher  v.  McDaniel,  9  Wyo.  472,  87  Am.  St.  Rep.  975,  64 
Pac.  1058, 1059, 1061,  holding  attempt  to  bribe  witness,  occurring  in  hall- 
way or  on  outside  of  courthouse,  constitutes  contempt  in  court's  pres- 
ence punishable  as  such,  though  punishable  criminally  also;  United 
States  V.  Terry,  14  Sawy.  427,  41  Fed.  773,  resisting  marshal  in  executing 
oral  order  to  remove  .person  from  courtroom;  In  re  Brule,  71  Fed.  947, 
where  defendant  paid  witness  to  remain  away  from  trial;  Hillmon  v. 
Mut.  Life  Ins.  Co.,  79  Fed.  750,  reaflarming  rule. 

Distinguished  in  Ex  parte  McLeod,  120  Fed.  138,  139,  141,  holding 
assault  upon  commissioner  for  discharging  official  duty  contempt  of 
court,  which  will  not  be  punished  where  defendant  has  been  prosecuted 
criminally  therefor  in  State  court. 

Courts,   tribunals   and   persons   authorized   to   punish   contempts. 
Note,  117  Am.  St.  Rep.  953,  959. 

Federal  court  may,  under  Revised  Statutes,  proceed  Bummarily,  tbougl^ 
word  "mimmary"  in  act  of  1831  is  omitted. 

Approved  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  473,  476, 
upholding  summary  process  and  conviction  because  of  publications  in 
newspaper  respecting  pending  cause;  Brown  v.  United  States,  196  Fed. 
354,  116  C.  C.  A.  171,  contempt  for  refusing  to  produce  papers  before 
grand  jury  upon  court's  order  could  be  punished  summarily;  In  re  Per- 
kins, 100  Fed.  953,  holding  United  States  commissioner  has  no  power, 
tinder  Rev.  Stats.,  §  725,  to  punish  deputy  marshal  for  contempt ;  United 
States  V.  Latimer,  44  App.  D.  C.  85,  in  proceeding  against  attorney  for 
contempt,  notice  of  charge  and  opportunity  to  explain  his  conduct  was 
sufficient;  Juvenile  Court  v.  Hughlett,  44  App.  D.  C.  62,  willful  dis- 
obedience by  witness  of  summons  of  court  was  contempt  authorizing 
court  to  proceed  summarily;  Ex  parte  Roper,  61  Tex.  Cr.  86,  134  S.  W. 
343,  one  who  violated  injunction  to  restrain  from  sale  of  liquor  was  not 
entitled  to  trial  by  jury ;  Eilenbecker  v.  Plymouth  County,  134  U.  S.  37, 
33  L.  ISd.  804,  10  Sup.  Ct.  426,  holding  proceedings  for  contempt  not  sub- 
ject to  right  of  jury  trial;  In  re  Neagle,  14  Sawy^  267,  5  L.  R.  A.  91, 
39  Fed.  857,  holding  marshal  has  implied,  although  not  express,  statutory 
I>ower  to  protect  Federal  judge;  dissenting  opinion  in  Re  Gompers,  40 
App.  D.  C.  341,  majority  upholding  contempt  proceedings  prosecuted  by 
committee  of  the  bar  appointed  by  court  for  that  purpose. 

Distinguished  in  Ex  parte  Sullivan,  10  Okl.  Cr.  472,  138  Pac.  818, 
tinder  laws  of  Oklahoma,  attorney  g^uilty  of  criminal  contempt  in  filing 
paper  reflecting  on  integrity  of  judge  was  entitled  to  be  heard. 

Contempt — Procedure  in  Federal  court.    Note,  Ann.  Gas.  1915D, 
1049,  1051,  1052,  1056,  1058. 

Necessity  that  hearing  be  allowed  before  imposition  of  punishment 
for  contempt.    Note,  Ann.  Oas.  1916A,  727. 
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I>et6rrliig  wttaow  In  wltneos-room  from  testifying,  liy  'bri1>e  in  hall- 
way, is  contempt  In  court's  presence. 

Approved  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  484, 
487,  publications  in  newspaper  in  city  where  court  was  sitting  subjected 
editor  to  summary  proceedings  in  contempt;  United  States  v.  Huff,  206 
Fed.  705,  706,  708,  delivery  of  abusive  letters  to  judge  in  his  home,  while 
court  was  recessed,  was  an  act  intended  to  obstruct  justice;  Ex  parte 
Steiner,  202  Fed.  421,  124  C.  C.  A.  89,  conspiracy  to  mislead  court  by 
swearing  to  false  affidavits  was  contempt  in  court's  presence;  In  re 
Steiner,  195  Fed.  303,  preparing,  verifying  and  securing  the  presenta- 
tion of  a  false  affidavit  to  the  court  is  punishable  as  contempt;  McCarthy 
V.  Huga,  82  Conn.  265,  266,  135  Am.  St.  Bep.  270,  17  Ann.  Gas.  219,  73 
Atl.  780,  act  was  committed  in  presence  of  court,  though  judge  was  not 
on  bench,  but  in  retiring  room ;  McCauUy  v.  United  States,  25  App.  D.  C. 
412,  attempt  to  influence  juror  at  his  place  of  business  was  contempt  of 
court;  In  re  McHugh,  152  Mich.  511,  116  N.  W.  461,  in  contempt  pro- 
ceeding against  attorneys  for  failing  to  appear  and  defend  cHent,  where 
respondents  voluntarily  appeared,  they  could  not  object  to  court's  juris- 
diction ;  Ex  parte  Clark,  208  Mo.  145,  106  S.  W.  996,  attorney  who  will- 
fully delayed  proceedings  of  court  was  guilty  of  criminal  contempt; 
Ex  parte  McCown,  139  N.  C.  119, 120, 2  L.  R.  A.  (N.  S.)  60S,  51  S.  E.  966, 
upholding  summary  punishment  for  contempt  where,  pending  adjourn- 
ment, petitioner  went  to  judge's  dwelling  and  assaulted  him  because  of 
official  action. 

Following  principal  cases,  following  have  been  held  contempts:  Cuddy, 
Petitioner,  131  U.  S.  283,  33  L.  Ed.  156,  9  Sup.  Ct.  704,  approaching  juror 
before  trial,  with  intent  to  influence;  In  re  Terry  Contempt,  13  Sawy. 
456,  forcible  resistance  to  marshal  executing  order  to  remove  person  from 
courtroom;  In  re  Brule,  71  Fed.  945,  bribing  material  witness  to  remain 
away  from  trial ;  State  v.  Tugwell,  19  Wash.  252,  43  L.  B.  A.  723,  52  Pac. 
1061,  publication  of  newspaper  article,  pending  trial,  reflecting  on 
judge's  integrity. 

Distinguished  in  Pettibone  v.  United  States,  148  U.  S.  206,  37  L.  Ed. 
424,  13  Sup.  Ct.  546,  holding  indictment  for  obstructing  justice  in  court 
must  show  knowledge  that  justice  was  being  administered;  Hillmon  v. 
Mut.  Life  Ins.  Co.,  79  Fed.  751,  holding  writing  of  letter  by  insurance 
commissioner  to  companies,  respecting  fairness  of  litigation,  not  con- 
tempt in  court's  presence. 

Misconduct  toward  witness  as  contempt.    Note,  L.  B.  A.  1915D,  570, 
671. 

Witliln  Bevlsed  Btatntea^  section  726,  iranishlng  c<mteniirt»  eonrt  In 
session  is  '^present"  In  every  part  of  place  set  apart  for  it. 

Approved  in  Davey  v.  United  States,  208  Fed.  241,  125  C.  C.  A.  437, 
attempt  to  bribe  a  witness  called  before  grand  jury  was  an  offense 
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against  the  United  States;  Kirk  y.  United  States,  192  Fed.  278,  112 
C.  G.  A.  531,  attempt  to  cormpt  men  who  were  expected  to  sit  as  jorois 
in  criminal  ease,  though  act  occurred  in  saloon,  several  hlocks  from 
courthouse,  was  within  court's  jurisdiction;  In  re  Riggshee,  151  Fed.  703, 
discharging  one  not  an  officer  or  suitor  in  case  from  contempt  in  using 
process  of  court  to  ohstruet  justice;  Cuddy,  Petitioner,  131  U.  S.  284, 
33  L.  Ed.  156,  9  Sup.  Ct.  704,  holding,  where  record  is  silent  as  to  where 
act  occurred,  presence  of  court  will  he  presumed;  In  re  Brule,  71  Fed. 
948,  where  witness  was  hrihed  at  his  residence. 

When  contempt  is  committed  in  "presence"  of  court*    Note,  17 
Ann.  Cas.  220. 

m 

Jk&terrogatorieB  are  nnnecewiry,  but  court  may  adopt  mode  of  deter- 
mlnlng  contempt,  deemed  proper. 

Approved  in  In  re  Cole,  163  Fed.  184,  23  L.  R.  A.  (N.  8.)  255,  90 
C.  G.  A.  50,  contempt  proceedings  against  bankrupt  could  be  instituted 
by  petition  notifying  him  of  charge  and  be  established  by  affidavits; 
Garrigan  v.  United  States,  163  Fed.  20,  23  L.  R.  A.  (N.  8.)  1295,  89 
C.  C.  A.  494,  in  proceeding  to  punish  for  violation  of  strike  injunction, 
evidence  consisting  of  ex  parte  affidavits  was  insufficient  to  authorize 
conviction;  Employers*  Teaming  Co.  v.  Teamsters'  Joint  Council,  141 
Fed.  687,  in  proceeding  for  contempt  for  violation  of  injunction,  sworn 
answer  of  respondent  is  traversable;  Re  €k>mpers,  40  App.  D.  C.  321, 
328,  contempt  proceedings  for  violation  of  injunction  issued  by  Supreme 
Court  of  District  of  Columbia,  when  certified  back  to  that  court  by 
Court  of  Appeals  for  dismissal  without  prejudice,  may  be  certified  by 
equity  division  which  issued  injunction  to  other  division,  and  further 
proceedings  may  be  therein  instituted. 

Bight  to  purge  of  contempt  la  not  denied  If  party  la  pna«nt  at  charge^ 
and  haa  full  opportunity  for  defenae. 

Approved  in  United  States  v.  Shipp,  203  U.  S.  575,  8  Ann.  Oaa.  265, 
51  L.  Ed.  324,  27  Sup.  Ct.  165,  where  acts  consisted  in  taking  part  in 
murder  of  prisoner  to  prevent  delay  required  for  appeal,  sworn  denial 
should  not  dispose  of  case;  Oates  v.  United  States,  233  Fed.  207,  de- 
fendants who  merely  put  in  plea  of  not  guilty,  instead  of  sworn  answers, 
did  not  bring  themselves  within  ancient  rule ;  United  States  v.  Huff,  206 
Fed.  703,  and  Kirk  v.  United  States,  192  Fed.  280,  112  C.  C.  A.  531, 
both  holding  filing  a  sworn  answer  denying  contempt  is  not  conclusive 
that  defendant  was  not  guilty;  Lamon  v.  McKee,  7  Mackey  (D.  C), 
467,  there  being  no  appeal  from  order  directing  payment  of  money 
into  court,  party  attached  could  petition  for  discharge  on  habeas  corpus ; 
O'Flynn  v.  State,  89  Miss.  864,  119  Am.  St.  Rep.  727,  11  Ann.  Oas.  5S0, 
9  L.  R.  A.  (N.  8.)  1119,  43  South.  83,  upholding  right  of  court  to  take 
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testimony,  to  prove  charges  alleged  in  petition ;  Coleman  v.  State,  121 
Tenn.  8,  113  S.  W.  1047,  evidence  was  admissible  to  controvert  state- 
ment in  sworn  answer. 

DlHtrlct  Court,  having  JuzlBdlctloii  of  oontempt  proceeding,  irregularities 
are  not  available  on  babeae  corpoB. 

Approved  in  Ex  parte  McCown,  139  N.  C.  99,  2  L.  R.  A.  (N.  S.)  603, 
51  S.  E.  959,  reaffirming  rule;  Hopkins  v.  McClaughry,  209  Fed.  822, 
126  C.  C,  A.  545,  habeas  corpus  to  secure  release  on  ground  indictment 
was  defective  was  a  collateral  attack  on  indictment;  Ex  parte  Silvas, 
16  Ariz.  43,  140  Pac.  988,  writs  of  habeas  corpus  cannot  be  substituted 
for  writs  of  error  and  appeals;  State  v.  Pratt,  20  S.  D.  444,  11  Ann. 
Gas.  1049,  107  N.  W.  540,  denying  habeas  corpus  whej-e  there  was  noth- 
ing that  could  be  properly  reviewed  in  such  proceedings;  Ex  parte  Wel- 
ters, 64  Tex.  Cr.  308,  Ann.  Oaa.  1916B,  1071,  144  S.  W.  567,  discussing 
distinction  between  civil  and  criminal  contempt;  Stevens  v.  Fuller,  136 
U.  S.  478,  34  L.  Ed.  464,  10  Sup.  Ct.  913,  In  re  Wood,  140  U.  S.  287, 
85  L.  Ed.  509,  11  Sup.  Ct.  742,  and  Ex  parte  Lennon,  64  Fed.  321,  12 
C.  C.  A.  134,  holding  habeas  corpus  cannot  perform  functions  of  writ 
of  error;  In  re  Mayfield,  141  U.  S.  116,  35  L.  Ed.  688,  11  Sup.  Ct.  941, 
holding  Supreme  Court,  on  habeas  corpus,  may  go  outside  record  to 
determine  jurisdiction  of  committing  court;  In  re  Lawrence,  80  Fed. 
103,  holding  Federal  courts  will  not  ordinarily  review,  on  habeas  corpus, 
proceedings  in  State  courts;  Eaton  v.  State  of  West  Virginia,  91  Fed. 
766,  34  C.  C.  A.  68,  Federal  court,  hearing  habeas  corpus  proceedings, 
after  conviction  in  State  court,  will  not  review  latter's  determination  of 
legality  of  extradition. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Gas.  1051. 

Power  of  courts  to  strike  out  answers,  sufficient  in  form  and  sub- 
stance to  present  valid  defenses.    Note,  115  Ajo.  St.  Rep.  952. 

Miscellaneous.  Cited  in  Cuyler  v.  Atlantic  etc.  R.  Co.,  131  Fed.  96, 
under  Rev.  Stats.,  §  725,  Federal  court  cannot  punish  newspax)er  pub- 
lisher for  contempt  consisting  in  criticism  of  official  conduct  of  court; 
Emerson  v.  Huss,  127  Wis.  224,  106  N.  W.  521,  distinguishing  between 
civil  and  criminal  contempts. 

131  n.  S.  280-287,  33  L.  Ed.  154,  9  Sup.  Gt.  703,  CUDDY,  PETITIGNEB. 

Attempt  to  tnflnenee  prospective  Juror  is  contempt,  If  in  court's  preoence, 
punisliable  without  indictments 

Approved  in  United  States  v.  Huff,  206  Fed.  706,  delivery  of  abusive 
letters  to  judge  in  room  in  his  home,  relating  to  pending  suit,  was  con- 
tempt of  court;  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  484, 
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publieations  in  newspaper  intended  to  embarrass  court  subjected  editor 
to   contempt  proceedings;  Kirk  v.  United  States,  192  Fed.  278,  112 

C.  C.  A.  631,  attempt  to  corrupt-  jurors  who  it  was  expected  would  sit 
in  trial  of  case  was  contempt  of  court,  though  acts  occurred  in  saloon 
several  blocks  from  courthouse;  McCaully  v.  United  States,  25  App. 

D.  C.  412,  413,  one  who  attempted  to  corrupt  juror  in  his  place  of 
business  was  guilty  of  contempt  in  presence  of  court;  Hurley  v.  Com- 
monwealth, 188  Mass.  447,  74  N.  E.  679,  one  soliciting  attorney  engaged 
in  trial  to  bribe  jurors  is  guilty  of  criminal  contempt;  Ex  parte  Clark, 
208  Mo.  145,  106  S.  W.  997,  and  Ex  parte  Wolters,  64  Tex.  Cr.  308,  Ann. 
Gas.  1916B,  1071,  144  S.  W.  567,  both  discussing  distinction  between 
civil  and  criminal  contempt;  Ex  parte  McCown,  139  N.  C.  118,  119, 
120,  2  L.  B.  A.  (N.  8.)  60S,  51  S.  E.  966,  upholding  summary  punish- 
ment for  contempt  where,  pending  adjournment,  i>etitioner .  went  to 
judge's  dwelling  and  assaulted  him  because  of  official  action;  Ex  parte 
Roper,  61  Tex.  Cr.  86,  134  S.  W.  343,  act  authorizing  injunction  to  re- 
strain sale  of  liquor  was  not  invalid  as  denying  right  to  trial  by  jury; 
Fisher  v.  McDaniel,  9  Wyo.  475,  87  Am.  St  Rep.  978,  64  Pac.  1058, 
holding  attempt  to  bribe  witness  in  hallway  of  courthouse,  though  in- 
dictable offense  by  Rev.  Stats.,  §  5088,  also  punishable  as  contempt  in 
presence  of  court;  Eilenbecker  v.  Plymouth  County,  134  U.  S.  37,  33 
If.  Ed.  804,  10  Sup.  Ct.  426,  holding  contempt  proceedings  not  subject 
to  right  of  jury  trial ;  United  States  v.  Terry,  14  Sawy.  427,  41  Fed.  773, 
resisting  marshal  in  executing  oral  order  to  remove  person  from  court- 
room; In  re  Brule,  71  Fed.  948,>  paying  witness  to  remain  away  from 
trial;  dissenting  opinion  in  Ex  parte  Duncan,  42  Tex.  Cr.  678,  62  S.  W. 
765,  majority  holding  refusal  by  attorney  to  serve  on  examination  board 
stating  he  could  pay  fine  or  go  to  jail  not  contempt. 

When  contempt  is  committed  in  ''presence"  of  court.    Note,  17 
Ann.  Oas.  220. 

Misconduct  toward  jurors  as  contempt.    Note,  46  K  R.  A.  (K.  S.) 
518. 

Blstnct  Court  18  court  of  superior  Jurisdiction;   its  JudgmentB   are 
MsallaUe  coUateraUy  only  if  jurlBdictLoii  wanting. 

Approved  in  Sache  v.  Gillette,  101  Minn.  176,  118  Am.  St.  Rep.  612, 
11  Ann.  Gas.  348,  11  L.  R.  A.  (N.  8.)  903,  112  N.  W.  389,  judgment 
in  action  to  determine  adverse  claims  to  real  property,  which  awarded 
relief  in  excess  of  prayer,  was  void. 

Fedeiral  courts  are  courts  of  limited  juilBdictlon;   tbelr  proceedings 
erroneous  if  no  jurisdiction  shown. 

Approved  in  In  re  Cooper,  143  U.  S.  506,  36  L.  Ed.  243;  12  Sup.  Ct. 
462,  holding  rule  applies  to  decrees  of  admiralty  courts;  In  re  May- 
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field,  141  U.  S.  116,  35  L.  E<L  638,  11  Sup.  Ct.  941,  holding  Supreme 
Court,  on  habeas  corpus,  may  go  outside  record  to  determine  jurisdic- 
tion of  committing  court. 

Bale  tbat  cause  is  prefmnaUy  without  Federal  jurlsdicfelon  is  inappU- 
cahle  on  collateral  attack. 

Approved  in  King  v.  McLean  Asylum  of  Massachusetts  General  Hos- 
pital, 64  Fed.  358,  26  L.  B.  A.  798,  12  C.  C.  A.  145,  arguendo. 

uuieBB  want  of  jurisdiction,  appears,  presomi^oiui  support  Federal 
court  judgmentSi  attached  collaterally. 

Approved  in  Ex  parte  Steiner,  202  Fed.  421,  124  C.  C.  A.  89,  in 
support  of  court's  jurisdiction,  it  was  presumed  that  false  afiBdavits  in 
opposition  to  injunction  were  sworn  to  in  presence  of  court;  Johnson 
V.  Hunter,  127  Fed.  227,  holding,  under  Ark.  Acts  1895,  p.  88,  No.  7, 
authorizing  proceeding  in  Superior  Court  to  foreclose  lien  against  non- 
resident, decree  of  such  court  not  collaterally  attackable;  Ex  parte 
O'Neal,  125  Fed.  968,  969,  holding  errors  of  District  Court  in  contempt 
proceedings,  where  court  had  power  to  punish  assault  upon  trustee, 
not  reviewed  by  Circuit  Court  on  habeas  corpus;  Ritchie  v.  Sayers,  100 
Fed.  533,  holding  decree  of  sale  for  taxes  may  be  collaterally  attacked 
where  no  bond  was  given  as  required  by  Code  W.  Va.  1868,  c.  106; 
In  re  Burkell,  2  Alaska,  110,  denying  habeas  corpus  where  justice  of 
peace  added  "at  hard  labor"  to  sentence  to  county  jail  for  larceny; 
J.  B.  Watkins  Land  Mtg.  Co.  v.  Mulleti,  8  Kan.  App.  710,  54  Pae.  923, 
setting  aside  probate  sale  where  property  was  subject  to  a  law  of 
Congress,  for  want  of  jurisdiction;  Wight,  Petitioner,  134  XJ.  S.  148, 
33  L.  Ed.  870, 10  Sup.  Ct.  491,  Stevens  v.  Fuller,  136  U.  S.  478,  34  Ii.  Ed. 
464,  10  Sup.  Ct.  913,  and  Ex  parte  Lennon,  64  Fed.  321,  12  C.  C.  A.  134 
(affirmed  in  166  U.  S.  552,  41  L.  Ed.  1112,  17  Sup.  Ct.  659),  all  holding 
habeas  corpus  cannot  be  used  as  writ  of  error ;  Ex  parte  Cuddy,  40  Fed. 
63,  holding  decision  in  principal  case  conclusive  of  right  to  reappliea- 
tion ;  dissenting  opinion  in  Miskimins  v.  Shaver,  8  Wyo.  392,  49  L.  R.  A. 
831,  58  Pac.  434,  majority  holding  court,  on  habeas  corpus,  may  examine 
acts  constituting  alleged  contempt. 

'  Contempt    procedure   in   Federal   court.    Note,  Ann.  Oas.  1915D, 
1062,  1058. 

District  Oourfs  judgment  for  contempt,  not  shown  beyond  Its  Ju£isdio> 
tion,  is  presumed  within,  on  habeas  corpus,  but  may  be  proved  to  be  witboutw 

Approved  in  Frank  v.  Mangum,  237  U.  S.  331,  59  L.  Ed.  982,  35  Sup. 
Ct.  582,  there  was  no  denial  of  due  process  of  law  in  denying  habeas 
corpus  where  charges  were  found  to  be  untrue  except  in  a  few  minor 
particulars;  In  re  Delgado,  140  U.  S.  588,  35  L.  Ed.  580,  11  Sup.  Ct. 
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875,  holding  question  is  of  jurisdiction  in  collateral  attack  on  contempt 
proceedings. 

Ayennont  denying  JnzlBdiction  l8  not  Bach  proof. 
Approved  in  Whitten  v.  Tomlinson,  160  U.  S.  242,  40  L.  Ed.  412,  16 
Sup.  Ct.  302,  Kohl  v.  Lehlback,  160  U.  S.  296,  40  L.  Ed.  433,  16  Sup. 
Ct.  305,  and  King  v.  McLean  Asylum  of  Massachusetts  General  H9S- 
pital,  64  Fed.  327,  12  C.  C.  A.  139,  holding  averment  of  restraint  in 
violation  of  Constitution  conclusion  of  law. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  S9  L.  B.  A.  450. 

131  XF.  8.  287-293,  83  L.  Ed.  125,  9  Sop.  Ot  687,  SEOBIBT  ▼.  OBABTBEE. 
Note  l8  not  payment  imleta  so  expressly  agreed;  it  merely  extends 
time  for  payments 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  172  Fed. 
270,  surety  on  bond  of  contractor  was  not  released  from  liability  to 
subcontractor  because  latter  took  note  for  his  claim. 

Where  note  is  payment^  original  debt  1«  extlngnished,  and  remedy  Is  on 
note. 

Distinguished  in  C.  W.  Raymond  Co.  y.  Kahn,  124  Minn.  430,  51 
L.  B.  A.  (N.  S.)  251,  145  N.  W.  166,  return  by  vendor  of  partial  pay- 
ments made  on  note  given  for  unpaid  installments  is  not  condition  pre- 
cedent to  retaking  property. 

Notee^  conditional  payment  for  aale,  are  prima  fade  payment^  and  seller 
eannot  retake  goods  and  hold  notes. 

Distinguished  in  Lippincott  v.  Rich,  22  Utah,  203,  61  Pac.  527,  hold- 
ing conditional  sale  reserving  title  valid  in  Utah  against  third  parties, 
and  non-negotiable  notes  given  by  vendee  need  not  be  returned  before 
replevin  brought ;  Van  Allen  v.  Francis,  123  Cal.  480,  56  Pac  341,  hold- 
ing tender  of  notes  not  essential  to  action  against  vendee's  assignor,  for 
value  of  property;  Maxwell  v.  Tufts,  8  N.  M.  401,  33  L.  B.  A.  856, 
45  Pac.  980,  holding  contention  that  tender  was  necessary  cannot  be  first 
raised  on  appeal. 

Contract  of  conditional  sale  as  affected  by  taking  of  purchase- 
money  note  from  vendee.    Note,  Ann.  Oaa.  1916A,  332,  334. 

Payment  by  commercial  paper.    Note,  35  L.  B.  A.  (N.  S.)  14. 

Title  does  not  pass  if  Iniyer  has  not  performed  condition  precedent  or 
cononrrent^  notwithstanding  deiiyery. 

Approved  in  In  re  Pittsburgh  Industrial  Iron  Works,  179  Fed.  155, 
on  sale  of  goods  f .  o.  b.  cars  Detroit,  there  beiiig  nothing  to  show  pay- 
XIV— 53 
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ment  in  future  was  contemplated,  the  sale  was  for  cash;  Wall  v.  De 
Mitkiewicz,  9  App.  D.  C.  125,  failure  of  lessor  of  chattels  to  return 
notes  given  by  lessee  for  rent  did  not  prevent  him  from  maintaining* 
replevin  upon  default  in  payment  of  rent;  Barber  Asphalt  Pav.  Ck).  v. 
St.  Louis  Cypress  Co.,  121  La.  161,  46  South.  196,  conditional  sale  by 
which  vendor  continues  to  be  owner  of  the  property  until  price  is  paid 
is  invalid;  Central  Trust  Co.  v.  Marietta  etc.  Ry.  Co.,  48  Fed.  873,  1 
C.  C.  A.  140,  reaffirming  rule;  Morgan  v.  East,  126  Ind.  44,  9  L.  R.  A. 
559,  25  N.  E.  868,  holding  purchaser  at  public  sale,  having  tendered 
money  instead  of  required  note,  cannot  maintain  replevin. 

Rights  and  remedies  of  seller  in  conditional  sales  when  buyer  de> 
faults  in  payment  of  purchase  price.  Note,  138  Am.  St.  ReiL 
570. 

Executory  sale  when  title  to  personalty  is  retained  until  payment. 
Note,  5  L.  R.  A.  (N.  S.)  476,  477. 

Validity  and  effect  of  parol  reservation  of  title  at  time  of  condi* 
tional  sale  of  personalty.    Note,  13  Ann.  Gas.  866. 

131  XT.  8.  293-319,  38  L.  Ed.  163,  9  Sop.  Ct.  730,  VEAGH  Y.  SICE. 

Gourts  of  ordinary,  in  Gtoorgia^  are  of  gen«ral  probate  juziadlctioa^ 
not  collaterally  attackable. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  372,  60  L.  Ed. 
336,  36  Sup.  Ct.  121,  where  court  had  jurisdiction,  appointment  of  admin- 
istrator could  not  be  collaterally  attacked  notwithstanding  informality 
of  petition ;  Overby  v.  Gordon,  177  U.  S.  220,  44  L.  Ed.  744,  20  Sup.  Ct. 
606,  holding  adjudication  of  fact  of  domicile  of,  deceased  made  in  grants 
of  administration  made  without  contest  in  proceeding  in  rem  not  bind- 
ing outside  jurisdiction;  Comstock  v.  Herron,  55  Fed.  812,  5  C.  C.  A. 
266,  holding  judgments  of  probate  couris  are  collusive  on  collateral 
attack;  dissenting  opinion  in  Overby  v.  Gordon,  13  App.  D.  C.  427, 
majority  holding  subsequent  proceedings  in  Georgia  granting  letters  of 
administration  could  not  be  introduced  to  divest  jurisdiction  already 
acquired  in  District  of  Columbia. 

Administrator,  after  the  first,  la  de  bonis  non,  thongb  it  la  not  important 
tliat  record  so  show. 

Cited  in  Eoy  v.  Whitaker  (Tex.  Civ.  App.),  50  6.  W.  497,  arguendo. 

Administrator's  discharge  by  Georgia  court  of  ordinary,  is  concloalTe^ 
unless  in  tbat  ooort  or  superior  court. 
Cited  in  Roy  v.  Whitaker  (Tex.  Civ.  App.),  50  S.  W.  494,  arguendo. 

Cross-bill  is  necessary  wbere  one  defendant  seeks  affizmatiTe  reU«f 
against  anotniec. 
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Approved  in  Craig  v,  Dorr,  145  Fed.  310,  76  C.  C.  A.  559,  reafSrmini^ 
rule;  Otero  v.  Otero,  11  Ariz.  267,  90  Pac.  603,  where  proceedings  were 
irregular  but  did  not  defeat  jurisdiction,  orders  of  distribution  and 
sale  of  property  were  admissible  in  suit  to  quiet  title;  Brown  v.  Brown, 
72  W.  Va.  654,  47  L.  R.  A.  (N.  S.)  995,  78  S.  E.  1042,  right  of  action 
as  td  administered  assets  is  in  legatees  or  beneficiarie^s,  and  not  in 
administrator  de  bonis  non. 

Administrator's  bond,  being  taken  In  good  faitli,  nnanttionzed  signing 
for  some  sureties,  does  not  release  others. 

Approved  in  Sullivan  v.  Williams,  43  S.  C.  525,  21  S.  E.  657,  holding 
evidence  of  forgery  of  co-obligor's  names  inadmissible  where  defendant 
obligors  signed  blank  bond. 

Distinguished  in  Smith  v.  Packard,  98  Fed.  799,  39  C.  C.  A.  294, 
holding  not  reversible  error  to  exclude  evidence  of  diminished  value  of 
property  in  action  in  forthcoming  bond  in  attachment  bond,  where 
plaintiffs  not  connected  with  decrease. 

Release  of  surety  by  substitution  of  new  bond.    Note,  19  Ann.  Oas. 

420. 
Assets  passing  to  administrator  de  bonis  non.    Note,  40  L.  R.  A. 
89,  73. 

Miscellaneous.  Cited  in  King  v.  Ross,  21  R.  I.  417,  45  Atl.  147, 
holding  probate  court's  decree  declaring  plaintiffs  were  and  defendant 
was  not  next  of  kin  prevented  subsequent  litigation  of  question  in  suit 
to  quiet  title. 

131  V.  S.  319-336,  33  I..  Sd.  184,  9  Sup.  Ot.  739,  HAWKINS  ▼.  GLENN. 
Unpaid  stock  salwcription  is  trust  fond  for  payment  of.  coxporata  debts. 
Approved  in  In  re  Remington  etc.  Motor  Co.,  139  Fed.  776,  where 
manufacturing  concern  made  contract  with  board  of  trade  to  sell  stock 
at  less  than  par,  and  received  free  factory  site,  purchasers  from  board 
not  liable  to  further  assessments;  Gilbert  v.  Washington  Beneficial  En- 
dowment Assn.,  10  App.  D.  C.  339,  setting  aside  transfer  of  property 
by  one  company  to  another,  on  ground  of  fraud,  where  such  property 
was  all  there  was  to  represent  capital  stock  of  selling  corporation ;  Kelly 
v.  Clark,  21  Mont.  323,  69  Am.  St.  Rep.  678,  42  L.  R.  A.  628,  53  Pac. 
965,  and  Albright  v.  Texas  etc.  R.  R.  Co.,  8  N.  M.  439,  46  Pac.  454,  all 
following  rule ;  Fogg  v.  Blair,  139  U.  S.  125,  35  L.  Ed.  106,  11  Sup.  Ct. 
477,  holding  issuance  of  fully-paid  stock,  without  receiving  quid  pro 
quo,  invalid,  against  creditors ;  Handley  v.  Stutz,  139  U.  S.  427,  35  L.  Ed. 
234,  11  Sup.  Ct.  534  (reversing  41  Fed.  534),  holding  contract  between 
stockholders  and  corporation,  limiting  former's  liability,  void  as  to 
creditors;  Bennett  v.  Glenn,  55  Fed.  957,  5  C.  C.  A.  353,  holding  stock- 
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holder's  liability  not  altered  by  fact  of  compromise  with  other  stock- 
holders; Hambleton  v.  Glenn,  72  Md.  339,  20  Atl.  117,  holding  assignors 
of  unpaid  stock  liable  for  assessments  thereon  after  transfer;  Van 
Cleve  V.  Berkey,  143  Mo.  123,  42  L.  B«  A.  600,  44  S.  W.  746,  holding 
subscribers  liable  to  corporation's  creditors  for  amount  of  unpaid  bal- 
ance of  stock;  Plumb  v.  Bank  of  Enterprise,  48  Kan.  487,  29  Pac.  700, 
holding  mere  assignment  and*  delivery  of  stock  certificates  does  not 
divest  transferrer  of  individual  liability;  dissenting  opinion  in  Hale  v. 
Hardon,  95  Fed.  783,  37  C.  C.  A.  240,  arguendo. 

Limited  in  Louisville  Banking  Co.  v.  Etheridge  Mfg.  Co.,  19  Ky.  Law 
Rep.  908,  43  S.  W.  171,  holding  mere  fact  of  insolvency  does  not  require 
pro  rata  distribution  of  assets  among  creditors,  and  specific  lien  may  be 
acquired  by  attachment ;  Grant  v.  East  &  West  R.  R.  Co.,  54  Fed.  575, 
4  C.  C.  A.  511,  holding  payment  of  subscription  in  property,  other  than 
money,  ends  trust. 

Distinguished  in  Clark  v.  Bever,  139  U.  S.  110,  111,  86  L.  Ed.  94,  96, 
11  Sup.  Ct.  473,  holding  corporation  may  dispose  of  stock  to  creditors  in 
discharge  of  debts;  Handley  v.  Stutz,  139  U.  S.  429,  86  L.  Ed.  285,  11 
Sup.  Ct.  535,  holding  creditor  cannot  proceed  against  individual  stock- 
holder who  received  stock  as  bonus;  Hollins  v.  Brierlield  etc.  Iron  Co., 
150  U.  S.  384,  37  L.  Ed.  1117, 14  Sup.  Ct.  130,  holding  neither  insolvency 
nor  failure  to  collect  subscriptions  give  simple  contract  creditor  lien  on 
corporation's  property;  Weyeth  Hardware  etc.  Co.  v.  James-Spencer- 
Bateman  Co.,  15  Utah,  131,  47  Pac.  611,  holding,  in  Utah,  party  may  deal 
with  corporation  in  respect  to  its  property,  as  with  individual  owner; 
McLaughlin  v.  O'Neill,  7  Wyo.  207,  51  Pac.  249,  holding  creditor's  suit 
will  not  lie  in  another  State  against  stockholder  prior  to  determination 
of  debts  and  assets  of  corporation. 

Preferences  by  insolvent  corporations.    Note,  45  Am.  St.  Bep.  827. 

What  is  a  withdrawing  of  assets  of  corporations.    Note,  57  Am.  St. 
Bep,  66,  77. 

Judgment  against  corporation  Is  impeachable  only  for  fraud. 
Approved  in  Glenn  v.  Marbury,  145  U.  S.  504,  86  L.  Ed.  792.  12  Sup. 
Ct.  917,  arguendo. 

Right  to  plead  fraud  as  defense  in  action  on  foreign  judgment. 
Note,  Ann.  Oas.  1914D,  1003. 

Payment  of  subscriptions  may  be  anf  orced  In  equity  by  creditors  if  cor- 
poration fails  to  do  so. 

Approved  in  Nashua  Sav.  Bank  v.  Anglo-American  Land  Mortgage  etc. 
Co.,  108  Fed.  767,  48  C.  C.  A.  15,  holding  assumpsit  proper  action  in 
United  States  to  enforce  stockholder's  liability  in  corporation  organized 
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under  English  companies  act,  making  such  liability  a  debt;  Carter,  Rice 
&  Co.  V.  Samuel  Hano  Co.,  72  N.  H.  561,  58  Atl.  245,  receiver  may  be 
appointed  to  collect  assessment  where  officers  fail  to  call  meeting  to  pro- 
vide means  for  its  payment;  Smathers  v.  Western  Carolina  Bank,  135 
N.  C.  417,  47  S.  E.  896,  double  statutory  liability  of  bank  stockholders 
may  be  enforced  by  receiver  when  other  assets  insufficient;  Qlenn  v.  Lig- 
gett, 135  U.  S.  547,  84  L.  Bd.  268,  10  Sup.  Ct.  872,  holding  equity  may 
enforce  payment  of  subscriptions  in  favor  of  creditors,  though  company 
has  made  no  call;  Glenn  v.  Marbury,  145  U.  S.  510,  86  L.  Ed.  794,  12 
Sup.  Ct.  918,  holding  court  will  order  assessment  on  director's  failure^ 
to  do  so ;  New  York  Ins.  Co.  v.  Beard,  80  Fed.  67,  holding  proper  proce- 
dure by  bill  to  prevent  multiplicity  of  suits ;  Falk  v.  Whitman  Cigar  Co., 
55  N.  J.  Eq.  397,  36  Atl.  1094,  holding  assessment  calls  miay  properly  be 
made  by  receiver  of  insolvent  corporation,  instead  of  by  court;  dissent- 
ing opinion  in  Hale  v.  Hardon,  95  Fpd.  786,  37  C.  C.  A.  240,  arguendo. 

Distinguished  in  National  Tube  Works  Co.  v.  Ballon,  146U.  S.  524,  86 
L.  Ed.  1072,  13  Sup.  Ct.  166,  holding  bill  against  stockholder  defective 
for  failure  to  allege  judgment  against  corporation ;  Gilmore  v.  Smathers, 
167  N.  C.  446,  63  S.  E.  825,  where  stock  subscribed  for  by  agents  had 
been  paid  for  by  principals,  agents  could  not  be  held  personally  liable 
upon  such  subscriptions  by  creditors. 

Property  reachable  by  creditor's  bill.    Note,  Aim.  Gas.  1914B,  958. 

Judgment  agaliurt  corporation  binds  stockholder,  though  not  a  party. 
Approved  in  Vomer  v.  Simpson,  68  S.  C.  460,  47  S.  E.  730,  reaffirming 
rule ;  Hartford  Life  Ins.  Co.  v.  lbs,  237  U.  S.  672,  L.  R.  A.  1916A,  765, 
69  L.  Ed.  1169,  35  Sup.  Ct.  692,  upholding  decree  in  suit  brought  by  some 
members  as  representative  of  all;  Supreme  Council  v.  Green,  237  U.  S. 
544,  L.  B.  A.  1916A,  771,  59  L.  Ed.  1101,  35  Sup.  Ct.  724,  discussing  the 
full  faith  and  credit  due  from  the  New  York  courts  to  a'  Massachusetts 
judgment;  Hancock  Nat.  Bank  v.  Famum,  176  U.  S.  644,  44  L.  Ed.  621, 
20  Sup.  Ct.  508,  holding  judgment  against  corporation  binding  on  stock- 
holders by  State  law  will  be  enforced  to  same  extent  in  courts  of  an- 
other State ;  Irvine  v.  Elliott,  203  Fed.  102,  appl3ring  rule  in  domiciliary 
suit  to  enforce  statutory  liability  of  stockholders  of  insolvent  Ohio  Rail- 
way Company ;  In  re  Newfoundland  Syndicate,  196  Fed.  447,  in  proceed- 
ing by  trustee  of  bankrupt  corporation  to  have  assessment  ordered  on 
unpaid  stock,  presence  of  stockholders  was  not  necessary;  Strout  v. 
United  Shoe  Mach.  Co.,  195  Fed.  319,  trustee  had  sufficient  title  to  war- 
rant him  in  bringing  suit  in  foreign  jurisdiction;  Spargo  v.  Converse,  191 
Fed.  825,  112  C.  C.  A.  337,  upholding  validity  of  assessment  against 
stockholders  of  insolvent  corporation,  where  one  died  before  assessment 
was  made  and  notice  was  addressed  to  him  and  not  to  his  executor; 
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Baltimore  C.  &  A.  Ry.  Co.  v.  Godeffroy,  182  Fed.  535,  105  C.  C.  A.  63, 
where  suit  was  bronght  by  preferred  stockholders  to  establish  their  right 
to  lien  on  franchises,  the  company  did  not  represent  the  common  stock- 
holders; Harris- Woodbury  Lumber  Co.  v.  Coffin,  179  Fed.  263,  267,  New 
Jersey  corporation,  after  forfeiture  of  charter  for  nonpayment  of  taxes, 
can  sue  or  be  sued  in  corporate  name ;  Hamilton  v.  Simon,  178  Fed.  134, 
under  statute  relating  to  assessment  of  stockholders  in  insolvent  cor- 
poration, service  of  notice  of  hearing  on  defendant  was  not  required; 
Irvine  v.  Putnam,  167  Fed.  182,  in  proceedings  against  corporation 
•»  where  its  property  is  insufficient  to  pay  judgment  against  it,  each  stock- 
holder is  bound  by  decree ;  Goss  v.  Carter,  156  Fed.  752,  84  C.  C.  A.  402, 
applying  rule  to  nonresident  stockholder;  Ball  v.  Warrington,  108  Fed. 
'  473,  47  C.  C.  A.  447,  holding  in  suit  in  Pennsylvania  against  stockholder 
in  Kansas  bank  question  of  fraud  proper  defense,  since  in  Kansas  judg- 
ment against  corporation  binds  a  stockholder  only,  if  not  fraudulent; 
James  v.  Central  Trust  Co.,  98  Fed.  4&3,  39  C.  C.  A.  126,  holding  stock- 
holder represented  by  railroad  in  foreclosure  suit  against  it  in  absence 
of  collusion  and  bound  by  decree  and  sale  of  property  thereunder ;  Smith 
V.  Bulkley,  18  Colo.  App.  233,  70  Pac.  960,  where  corporation  enjoined 
from  suing  to  enjoin  sale  under  trust  deed,  stockholder  cannot  enjoin 
sale  because  mortgage  ultra  vires;  Fish  v.  Smith,  73  Conn.  382,  47  Atl. 
713,  holding  Connecticut  shareholder  party  to  suit  against  Minnesota 
corporation  in  which  receiver  appointed  and  cannot  question  appoint- 
ment when  sued  for  subscription;  Calloway  v.  Glenn,  105  Ky.  653,  49 
S..W.  442,  holding  Virginia  decree  against  insolvent  corporation,  ascer- 
taining debts  and  making  calls  for  subscriptions  binds  stockholders  in 
Kentucky;  Childs  v.  Cleaves,  95  Me.  508,  50  Atl.  717,  holding  Maine 
stockholder  in  Minnesota  bank  bound  by  decree  in  Minnesota  against 
bank  appointing  receiver  and  liable  to  such  receiver  on  double  liability; 
Converse  v.  Ayer,  197  Mass.  456,  84  N.  E.  100,  after  judgment  against 
corporation,  interlocutory  decree  authorizing  receiver  to  proceed  against 
stockholders  was  binding  on  nonresident;  Howarth  v.  Lombard,  175 
Mass.  577,  56  N.  E.  891,  holding,  under  Hill's  Wash.  Code,  §  1511,  mak- 
ing bank  stockholders  liable  to  creditors,  such  liability  is  substantive 
right  enforceable  in  Massachusetts  against  stockholder ;  Collins  v.  Welch, 
141  Mich.  677,  105  N.  W.  32,  order  of  court  levying  assessment  on  mem- 
bers of  mutual  benefit  society  not  attackable  by  stockholder  on  ground 
of  excessiveness  in  action  by  receiver  to  enforce  assessment;  Johnson  v. 
Stebbins  etc.  Realty  Co.,  177  Mo.  601,  602,  76  S.  W.  1026,  1027,  holding 
corporation  president  to  whom  corporation  conveyed  land  cannot  ques- 
tion validity  of  judgment  against  corporation  in  subsequent  suit  to 
vacate  deed;  Guilbert  v.  Kessinger,  173  Mo.  App.  695,  160  S.  W,  23, 
findings  in  receivership  proceedings  were  prima  facie  evidence  against 
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foreign  stockholders  not  parties ;  Commonwealth  etc.  Ins.  Co.  v.  Hayden, 
60  Neb.  638,  640,  83  N.  W.  923,  924,  holding  decree  against  Massachu- 
setts insurance  company  binding  on  shareholder  in  Nebraska;  Bank 
Commrs.  v.  Granite  Provident  Assn.,  70  N.  H.  560,  85  Am.  St  Rep.  650, 
49  Atl.  126,  holding  where  corporation  deposits  fund  in  foreign  State 
for  operation  therein  and  becomes  insolvent,  creditor  therein  receiving 
same  can  participate  later  only  for  unpaid  balance;  Gilson  v.  Appleby, 
79  N.  J.  Eq.  594,  81  Atl.  927,  upholding  decree  against  nonresident  stock- 
holder for  unpaid  subscription  on  notice  mailed  to  him;  Clevenger  v. 
Moore,  71  N.  J.  L.  150,  58  Atl.  89,  in  suit  by  bankruptcy  trustee  in  State 
court  on  assessment  for  unpaid  stock  subscription  pursuant  to  order  of 
District  Court,  validity  of  assessment  not  attackable ;  Hearst  v.  Putnam 
Min.  Co.,  28  Utah,  199,  107  Am.  St.  Rep.  698,  66  L.  B.  A.  784,  77  Pac. 
758,  judgment  in  suit  by  stockholders  suing  in  name  of  corporation  to 
cancel  conveyance  for  fraud  binds  other  stockholders ;  King  v.  Cochran, 
76  Vt.  149,  104  Am.  St.  Rep.  922,  56  Atl.  668,  applying  rule  to  nonresi- 
dent stockholder  where  assessment  ordered ;  Swing  v.  Taylor,  68  W.  Va. 
624,  70  S.  E.  374,  decree  against  corporation  assessing  policy-holders 
was  not  open  to  collateral  attack;  Glenn  v.  Liggett,  135  U.  S.  548,  34 
L.  Ed.  268,  10  Sup.  Ct.  872,  and  McVickar  v.  Jones,  70  Fed.  758,  both 
holding  original  cause  of  action  need  not  be  set  out  in  suit  against  stock- 
holders on  judgment ;  Wilson  v.  Seymour,  76  Fed.  681,  22  C.  C.  A.  477, 
holding  stockholders  estopped  from  alleging  that  decree  establishing 
vendor's  lien  should  not  be  enforced  because  of  vendor's  waiver  to  them; 
Sheafe  v.  Larimer,  79  Fed.  922,  Howarth  v.  Ellwanger,  86  Fed.  55>  Hale 
V.  Hardon,  95  Fed.  756,  37  C.  C.  A.  240  (reversing  89  Fed.  287),  and 
Nickum  v.  Burckhardt,  30  Or.  474,  60  Am.  St.  Rep.  828,  48  Pac.  474,  all 
holding  decree  ordering  assessment  conclusive  on  stockholders  not  made 
parties ;  Central  Trust  Co.  v.  Western  etc.  R.  R.  Co.,  89  Fed.  29,  holding 
judgment  of  foreclosure  conclusive  against  stockholders;  Castleman  v. 
Templeman,  87  Md.  549,  67  Am.  St.  Rep.  865,  41  L.  R.  A.  869,  40  Atl. 
276,  holding  decree  against  corporation  for  debt,  and  appointing  receiver, 
conclusive  as  to  necessity  for,  and  amount  of  assessment  against  stock- 
holders ;  Hanson,  v.  Davison,  73  Minn.  462,  76  N.  W.  256  (see  dissenting 
opinion  in  73  Minn.  464,  76  N.  W.  257),  holding  judgment  determining 
corporation  debts,  after  exhausting  assets,  conclusive  on  each  stock- 
holder ;  Alexander  v.  Donohoe,  143  N.  Y.  211,  38  N.  E.  265,  holding  one 
suing  as  stockholder,  bound  by  foreign  foreclosure  decree  against  corpo- 
ration; Bear  v.  Commissioners  of  Brunswick  County,  122  N.  C.  436,  65 
Am.  St.  JRep.  712,  29  S.  E.  719;  holding  judgment  against  county  bind- 
ing on  every  taxpayer;  Parker  v.  Stoughton  Mill  Co.,  91  Wis.  181,  51 
Am.  St.  Rep.  886,  64  N.  W.  753,  holding  decree  in  another  State,  assess- 
ing premium  notes  of  mutual  insurance  company^  conclusive  in  action 
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to  recover  same;  dissenting  opinion  in  Crumlish  v.  Shenandoah  Valley 
R.  R.  Co.,  40  W.  Va.  654,  22  S.  E.  100,  majority  holding  decree  against 
corporation,  ascertaining  amount  of  liability,  on  basis  of  paid-up  stock 
of  creditor,  estoppel  between  latter  and  its  stockholders;  dissenting  opin- 
ion ill  Converse  v.  Aetna  Nat.  Bank,  79  Conn.  186,  7  Ann.  Gas.  75,  64 
Atl.  349,  majority  holding  order  in  receivership  proceedings  making 
assessment  upon  stockholders  was  not  conclusive  against  a  defendant 
not  served. 

Distinguished  in  Coe  v.  Armour  Fertilizer  Works,  237  U.  S.  423,  59 
L.  Ed.  1031,  35  Sup.  Ct.  625,  declaring  Fla.  Gen.  Stats.  1906,  §  2677,  as 
amended,  unconstitutional,  on  ground  that  stockholder  is  entitled  to  day 
in  court  before  his  property  can  be  taken  to  satisfy  debt  of  corporation ; 
Talbot  J.  Taylor  &  Co.  v.  SoutheVn  Pac.  Co.,  122  Fed.  154,  holding  cor- 
poration does  not  represent  stockholder  in  suit  to  enjoin  voting  of  stock 
owned  by  stockholder  at  director's  election;  Pfaff  v.  Gruen,  92  Mo.  App. 
583,  holding  judgment  against  corporation  to  enforce  assessment  only 
prima  facie  evidence  against  nonresident  stockholders  not  parties;  Vila 
V.  Grand  Island  Electric  light  etc.  Co.,  68  Neb.  231,  110  Am.  St.  Bep. 
409,  94  N.  W.  140,  stockholder  not  concluded  by  order  appointing  re- 
ceiver for  corporation  where  no  grounds  exist ;  Rood  v.  Whorton,  67  Fed. 
438,  holding  stockholder  not  party  to  insolvency  proceedings  against  cor- 
poration not  bound  by  decree,  in  respect  to  question  of  individual  lia- 
bility ;  Wilgns  v.  Germain,  72  Fed.  776, 19  C.  C.  A.  188,  and  Andrews  v. 
National  Foundry  etc.  Works,  76  Fed.  172,  86  L.  B.  A.  151,  22  C.  C.  A. 
110  (reversing  68  Fed.  1007),  holding  shareholder,  not  a  party,  not  bound 
by  judgment  against  corporation  in  noncontractual  action. 

Necessity  of  notice  to  stockholder  to  bind  him  by  order  for  unpaid 
stock  subscription  in  insolvency  proceedings.  Note,  36  L.  B.  A. 
(N.  S.)  180, 181: 

Oorporate  stockliolder  la  deemed  privy  to  proceedlngB  touching  the 
corporation. 

Approved  in  Scott  v.  Abbott,  160  Fed.  581,  87  C.  C.  A.  475,  rights  of 
innocent  general  creditors  are  superior  to  those  of  deceived  stockholders ; 
Hale  V.  Allinson,  106  Fed.  259,  45  C.  C.  A.  270,  holding  equity  has  no 
jurisdiction  of  receiver's  suit  against  numerous  stockholders  on  statu- 
tory liability  on  sole  ground  of  reducing  number  of  actions;  Elson  v. 
Wright,  134  Iowa,  638,  644,  112  N.  W.  107,  109,  under  Code,  §  1882,  in 
order  to  make  assessment  binding  on  stockholder,  he  must  be  brought 
into. the  litigation  before  assessment ;  Abbott  v.  Goodall,  100  Me.  235,  60 
Atl^  1032,  equity  suit  by  creditors  of  insolvent  Colorado  coiporation 
against  Maine  stockholders  alone  to  enforce  Colorado  double  liability 
not  maintainable;  Swing  v.  Karges  Furniture  Co.,  123  Mo.  App.  393, 
100  S.  W.  670,  in  suit  brought  to  administer  assets  of  insolvent  company. 
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member  waa  eoncluded  by  decree  appointing  trustee  to  collect  assess- 
ments; Tompkins  v.  Blakey,  70  N.  H.  587,  49  Atl.  113,  holding  assess- 
ment held  valid  by  Iowa  courts  binds  New  Hampshire  stockholder  when 
sued  by  Iowa  receiver  to  collect  such  assessment;  Holcombe  v.  Trenton 
White  City  Co.,  80  N.  J.  Eq.  130,  82  Atl.  622,  where  assessment  of  stock 
has  been  ordered  by  court,  stockholder  cannot  question  its  propriety  in 
action  to  collect  his  share;  Swing  v.  Rose,  75  Ohio  St.  367,  79  N.  E.  760, 
in  proceeding  to  dissolve  fire  insurance  company,  court  could  decree 
assessment  upon  premium  notes  executed^by  policy-holders;  French  v. 
Harding,  235  Pa.  85,  Ann.  Gas.  1914B,  744,  83  Atl.  589,  while  stockholder 
cannot  question  findings  of  insolvency,  he  can  set  up  defenses  personal 
to  himself  as  holder  of  stock ;  Chicago  etc.  Bridge  Co.  v.  Anglo-American 
Provision  etc.  Co.,  46  Fed.  587,  holding  foreign  judgment  against  corpo- 
ration binds  shareholders :  Furnald  v.  Glenn,  64  Fed.  53,  12  C.  C.  A.  27 
(affirming  56  Fed.  376),  holding,  in  ascertainment  of  indebtedness,  col- 
lection of  assets,  and  application  thereof,  corporation  represents  share- 
holders ;  The  Rosalie,  76  Fed.  31,  holding  libelants  owning  stock  in  com- 
pany controlling  vessel  presumed  to  extend  credit  thereto,  not  to  vessel ; 
Columbia  Nat.  Bank  v.  Mathews,  85  Fed.  943,  29  C.  C.  A.  491,  holding 
stockholder  voting  by  proxy  waives  objection  to  irregularities  not 
objected  to  by  proxy;  Hale  v.  Hardon,  95  Fed.  752,  37  C.  C.  A.  240 
(reversing  89  Fed.  286),  reaffirming  rule;  Mutual  Fire  Ins.  Co.  v.  Phoenix 
Furniture  Co.,  108  Mich.  175,  62  Am.  St.  Rep.  695,  S4  L.  R.  A.  697, 
66  N.  W.  1096  (see  dissenting  opinion  in  108  Mich.  179,  S4  L.  R.  A. 
698,  66  N.  W.  1097),  holding  Illinois  judgment,  decreeing  assessment  con- 
clusive against  members  sued  thereon  in  Michigan ;  Warner  v.  Delbridge 
&  Cameron  Co.,  110  Mich.  593,  64  Am.  St.  Rep.  870,  84  L.  R.  A.  702,  68 
N.  W.  284,  enforcing  liability  on  assessment  for  unearned  premiums 
valid  in  State  where  policy  was  executed  but  not  so  by  Michigan  laws. 

Distinguished  in  Hale  v.  Hardon,  95  Fed.  762,  37  C.  C.  A.  240  (revers- 
ing 89  Fed.  288),  holding  stockholder  not  concluded  by  finding  tipon  ulti- 
mate question  of  individual  liability;  Langworthy  v.  Saxony  Mills,  72 
Mo.  App.  370,  holding,  on  cancellation  of  policy  and  surrender  of  note, 
assured  not  bound  by  decree  making  assessment  for  losses  prior  to  can- 
cellation; Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  Mfg.  Co.,  57 
N.  J.  Eq.  630,  42  Atl.  586,  holding  order  for  assessment  should  not  be 
made  until  stockholders  have  reasonable  opportunity  for  hearing. 

As  respects  creditors,  unpaid  stock  is  like  any  other  corporate  asset. 
Distinguished  in  Kelly  v.  Clark,  21  Mont.  343,  69  Am.  St  Rep.  695, 
42  L.  R.  A.  635,  53  Pac.  972,  holding  action  does  not  lie  against  share- 
holders until  creditor  has  exhausted  company's  assets. 

Roles  H^Ucable  to  a  going  concern  remain  so  where  it  continiMf  witli 
power  to  collect  and  apply  debts. 
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Approved  in  Swing  v.  Bentley  Gerwig  Furniture  Co.,  45  W.  Va.  287,  31 
S.  E.  926,  holding  receiver  of  dissolved  foreign  corporation,  appointed  in 
State  of  domicile,  may  sue  here  for  debts  due  corporation ;  Glenn  v.  Lig- 
gett, 135  U.  S.  542,  34  L.  Ed.  266, 10  Sup.  Ct.  870,  reaffirming  rule;  Glenn 
V.  Marbury,  145  U.  S.  511,  36  L.  Ed,  795, 12  Sup.  Ct  918,  holding  trustee 
may,  and  in  District  of  Columbia  should,  sue  in  name  of  dissolved 
corporation. 

Distinguished  in  Great  Western  Min.  etc.  Co.  v.  Harris,  198  U.  S.  576, 
49  L.  Ed.  1169,  25  Sup.  Ct.  770,  receiver  of  corporation  cannot  sue  in 
another  State  to  realize  on  assets. 

Effect   of  judgment   against   corporation  as   against   stockholder. 
Note,  97  Am.  St.  Bep.  468. 

Decree  requiring  corporatioa  to  levy  asBesBmient  binds  stockliolderB^  ex- 
cept for  ftaud. 

Approved  in  Bernheimer  v.  Converse,  206  U.  S.  532,  51  L.  Ed.  1175, 
27  Sup.  Ct.  755,  no  constitutional  right  of  stockholder  is  violated  by 
Minn.  Gen.  Laws  1899,  c.  292,  enacting  new  means  for  making  his  lia- 
bility more  effectual ;  Brown  v.  AUebach,  156  Fed.  698,  upholding  action 
by  receiver  to  collect  assessment,  by  joining  a  number  of  stockholders  as 
defendants;  In  re  Miller  Electrical  Maintenance  Co.,  Ill  Fed.  516,  hold- 
ing, under  Bankruptcy  Act  1898,  §  2,  court  of  bankruptcy  has  power  to 
order  assessment  on  stockholders  of  insolvent  corporation;  Straw  etc. 
Mfg.  Co.  V.  Kilboume  Boot  &  Shoe  Co.,  80  Minn.  134,  83  N.  W.  38,  hold- 
ing, under  Minn.  Laws  1899,  c.  272,  authorizing  district  to  ascertain 
liabilities  and  assets  of  assigning  corporations,  and  if  necessary  levy 
assessments  such  acts  bind  stockholders;  Swing  v.  Consolidated  Fruit 
Jar  Co.,  74  N.  J.  L.  147,  63  Atl.  900,  policy-holder  was  bound  to  pay 
assessment  made  by  receiver  under  authority  of  court ;  Hawkins  v.  Don- 
nenberg,  40  Or.  104,  66  Pac.  693,  holding  creditors  of  corporation  cannot 
enforce  stockholder's  subscription  liability  after  corporation's  right 
barred ;  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  336,  337,  40  L.  Ed. 
990,  16  Sup.  Ct.  813,  Glenn  v.  Liggett,  47  Fed.  473,  Priest  v.  Glenn,  51 
Fed.  401,  2  C.  C.  A.  305,  Foote  v.  Glenn,  52  Fed.  529,  Fumald  v.  Glenn, 
56  Fed.  373,  McVickar  v.  Jones,  70  Fed.  759,  Dexter  v.  Edmands,  89  Fed. 
471,  Hale  v.  Hardon,  95  Fed.  759,  37  C.  C.  A.  240  (see  dissenting  opinion 
in  95  Fed.  787,  789,  790,  37  C.  C.  A.  240,  reversing  89  Fed.  289),  Lehman 
V.  Glenn,  87  Ala.  627,  Calloway  v.  Glenn,  105  Ky.  648,  49  S.  W.  442,  and 
Hambleton  v.  Glenn,  72  Md.  349,  354,  357,  20  At!.  120, 122, 123,  all  hold- 
ing foreign  decrees  ordering  assessment' binding  in  suit  against  stock- 
holders and  not  attackable  collaterally ;  American  Freehold  etc.  Mtg.  Co. 
V.  Woodworth,  79  Fed.  952,  holding  it  unnecessary  to  plead  original  debt 
in  action  against  stockholder  on  foreign  judgment. 
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Questioned  in  Meley  v.  Whitaker,  61  N.  J.  L.  604,  68  Am.  St.  Rep.  721, 
40  Atl.  594,  argaendo. 

Assessment  on  stockholders  nnder  order  of  court  in  another  State  as 
res  judicata.    Note,  84  L.  B.  A.  695,  698. 

Statute  of  llZDltatioiis  dooB  not  nm  ixntil  refusal  to  pay  stock  subscrip- 
tion, it  being  a  trust  fund. 

Approved  in  McDonald  v.  Thompson,  184  U.  S.  76,  46  L.  Ed.  440,  22 
Sup.  Ct.  299,  holding  objection  that  statute  does  not  bar  creditor's  right 
to  sue  shareholders  cannot  be  raised  in  suit,  under  section  5234,  Rev. 
Stats.,  where  demurrer  to  bill  sustained;  Irvine  v.  Elliott,  203  Fed.  110, 
Ohio  statute  limiting  actions  to  enforce  double  liability  of  stockholders 
could  not  apply  to  suit  pending  when  statute  was  enacted;  Deweese  v. 
Smith,  106  Fed.  441,  66  L.  R.  A.  971,  45  C.  C.  A.  408,  holding  statute  does 
not  commence  to  run  against  bank  stockholder's  liability,  under  Rev. 
Stats.,  §  5151,  until  controller  has  declared  liability  to  be  due ;  Deweese 
V.  Smith,  97  Fed.  318,  holding  statute  does  not  b^n  to  run  against 
stockholder's  individual  liability  until  controller  has  determined  neces- 
sity and  amount  of  assessment;  Damon  v.  Webber,  111  Me.  479,  89  Atl. 
737,  where  one  had  judgment  against  corporation,  his  right  to  sue  sub- 
scriber for  unpaid  stock  accrued  at  date  of  such  judgment ;  McCarter  v. 
Ketcham,  72  N.  J.  L.  254,  62  Atl.  695,  limitations  run  against  unpaid 
stock  subscriptions  after  call  and  ftssessment;  Shipman  v.  Trcadwell, 
208  N.  Y.  411, 102  N.  E.  637,  receiver's  action  to  enforce  double  liability 
against- stockholder  was  barred;  Cooper  v.  Adel  Security  Co.,  127  N.  C. 
222,  37  S.  E.  217,  holding  creditor  exhausting  remedy  at  law  may  pro- 
ceed against  stockholder  to  enforce  individual  liability  without  joining 
other  stockholders  until  statute  run;  Glenn  v.  Liggett,  135  U.  S.  543,  34 
L.  Ed.  267,  10  Sup.  Ct.  870,  Glenn  v.  Marbury,  145  U.  S.  507,  36  L.  Ed. 
793,  12  Sup.  Ct.  917,  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  338, 
40  L.  Ed.  991, 16  Sup.  Ct.  814,  Glenn  v.  McAllister's  Exrs.,  46  Fed.  885, 
Liggett  V.  Glenn,  51  Fed.  391,  392,  2  C.  C.  A.  286  (affirming,  on  this 
point,  47  Fed.  481),  and  Thompson  v.  German  Ins.  Co.,  76  Fed.  894,  all 
holding  statute  runs  from  date  of  call  or  assessment;  Priest  v.  Glenn, 
51  Fed.  403,  2  C.  C.  A.  305  (affirming  48  Fed.  20),  holding  limitation 
runs  in  favor  of  stockholder  who  has  assigned  stock  from  date  of  assess- 
ment, not  of  assignment;  Dorsheimer  v.  Glenn,  51  Fed.  405,  2  C.  C.  A. 
309,  holding  each  call  gives  rise  to  separate  cause  of  action;  Priest  v. 
Glenn,  51  Fed.  406,  2  C.  C.  A.  305,  applying  rule  to  statute  limiting 
period  for  presentation  of  claims  against  estates  of  decedents ;  Dexter  v. 
Edmands,  89  Fed.  473,  holding  time  at  which  defendant's  liability 
accrues  determined  by  statute  establishing  corporation,  not  lex  fori; 
Aldrich  v.  Yates,  95  Fed.  82,  holding  right  of  action  by  receiver  of  insol- 
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vent  national  bank^  against  stockholder  on  assessment,  arises  on  assess- 
ment by  controller;  Semple  v.  Glenn,  91  Ala.  262,  24  Am.  St.  Eep.  901, 
9  South.  267,  holding,  where  subscriptions  are  payable  in  installments, 
statute  runs  only  from  call,  although  company  is  defunct;  Lehman  v. 
-Glenn,  87  Ala.  626,  and  GiUin  v.  Sawyer,  93  Me.  166,  44  Atl.  680,  hold- 
ing assignee's  right  of  action  to  enforce  secondary  liability  of  stock- 
holders accrues  on  insolvency  court's  approval  of  account  showing  ex- 
cess of  liabilities  over  assets ;  Langworthy  v.  Garding,  74  Minn.  332,  77 
N.  W.  209,  holding  statute  runs  in  favor  of  policy-holder  only  from 
making  of  assessment;  Washington  Sav.  Bank  v.  Butchers  and  Drovers' 
Bank,  107  Mo.  142,  28  Am.  St.  Rep.  408, 17  S.  W.  645,  holding  court  may 
make  call  in  interests  of  creditors,  statute  not  running  against  stock- 
holders until  demand;  Meley  v.  Whitaker,  61  N.  J.  L.  605,  68  Am.  St. 
Rep.  722,  40  Atl.  595,  holding  maker  of  premium  note,  payable  "as  direc- 
tors may  require,"  bound  to  pay  assessment  levied  by  receiver;  Crofoot 
v.  Thatcher,  19  Utah,  229,  75  Am.  St.  Rep.  738,  57  Pac.  175,  cause  of 
action  on  demand  note  for  unpaid  portion  of  subscription  to  stock  does 
not  arise  until  insolvency  of  corporation  and  actual  demand;  Glenn  y. 
Marbury,  145  U.  S.  506,  36  L.  Ed.  793,  12  Sup.  Ct.  917,  and  Mutual  Fire 
Ins.  Co.  V.  Phoenix  Furniture  Co.,  108  Mich.  182,  84  L.  R.  A.  699,  66 
N.  W.  1098,  both  arguendo. 

Departed  from  in  Glenn  v.  Abell,  39  Fed.  12,  holding  liability  prov- 
able as  debt,  in  bankruptcy  proceedings,  before  call. 

Statute  of  limitations  in  action  against  officers  and  stockholders  of 
corporation.    Note,  96  Am.  St.  Rep.  984. 

Limitation  of  actions  on  obligations  payable  on  or  after  demand. 
Note,  136  Am.  St.  Rep.  481. 

Whether  demand,  when  necessary  to  start  statute  of  limitations, 
must  be  made  within  statutory  period.    Note,  4  Ann.  Oas.  729. 

Running  of  limitations  against  unpaid  balance  of  stock  subscription. 
Note,  1  L.  R.  A.  (N.  S.)  904. 

statute  of  llmltatLoDfl  cannot  ran  until  after  call  for  unpaid  sabscxlp* 
tlons  is  made. 

Approved  in  Hale  v.  Cushman,  96  Me.  151,  51  Atl.  875,  holding  stock- 
holder's liability  in  Minnesota  corporation  accrues  when  judicially  deter- 
mined after  insolvency  and  statute  runs  from  appointment  of  receiver 
when  latter  sues  in  Maine;  Carey  v.  Mayer,  79  Fed.  928,  25  C.  C.  A.  239, 
holding  discharge  in  bankruptcy  prior  to  call  good  defense. 

Distinguished  in  West  v.  Topeka  Sav.  Bank,  66  Kan.  533,  72  Pac. 
255,  holding  when  private  corporation  becomes  insolvent  and  suspends, 
stockholders'  individual  liability  accrues  and  statute  begins  without 
call ;  Equitable  Mut.  Fire  Ins.  Corp.  v.  Murray,  131  Ky.  748,  115  S.  W, 
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818,  liability  of  subscriber  for  stock  who  executed  note  to  secure  pay- 
ment of  assessments  arose  not  from  call,  but  from  note. 

By  Virginia  code,  one  In  whose  name  stock  stands  Is  owner,  as  reqiects 
concern  and  its  creditors^ 

Approved  in  Rankin  v.  Fidelity  Trust  Co.,  189  U.  S.  246,  47  L.  Ed. 
794,  23  Sup.  Ct.  555,  holding  pledgee  of  bank  stock  held  as  collateral 
not  liable  for  assessments  where  not  estopped  by  conduct  to  deny  man- 
ner of  holding;  Giesen  v.  London  &  Northwest  American  Mtg.  Co.,  102 
Fed.  589,  42  C.  C.  A.  515,  holding  defendant  liable  as  stockholder  where 
name  remained  on  books  of  English  corporation,  though  he  had  as- 
signed shares,  in  violation  of  English  laws ;  Porter  v.  Marine  Sav.  Bank, 
186  Mich.  365,  153  N.  W.  22,  owner  of  bank  stock  who  wished  his  name 
to  appear  on  books  could  compel  a  transfer. 

Distinguished  in  Sigua  Iron  Co.  v.  Greene,  88  Fed.  216,  31  C.  C.  A. 
477,  holding  entry  of  name  in  corporation  books  not  prima  facie  evi- 
dence that  party  is  stockholder. 

Liability  as  stockholder  of  transferrer  of  stock  where  transfer  is 
not  entered  on  books.    Note,  14  Ann.  Gas.  899. 

Effect  of  transfer  of  stock  on  liability  for  unpaid   snbscription. 
Note,  47  L.  B.  A.  256. 

In  Virginia,  interest  is  chargeable  cm  unpaid  sabeczlptlons  from  date 
of  call. 

Approved  in  Liggett  v.  Glenn,  51  Fed.  399,  400,  2  C.  C.  A,  286,  hold- 
ing, in  default  of  production  of  by-laws,  interest  will  be  deemed  charge- 
able from  date  of  call. 

Departed  from  in  Hambleton  v.  Glenn,  72  Md.  350,  20  Atl.  121,  hold- 
ing interest  on  assessment  recoverable  from  time  stockholder  had  notice 
thereof,  not  from  date  of  call. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Bep. 
326,  827. 

Miscellaneous.  Cited  in  Hale  v.  Allinson,  188  U.  S.  69,  47  L.  Ed.  389, 
23  Sup.  Ct.  249,  holding  receiver  appointed  by  court  of  equity  cannot 
maintain  suit  in  equity  in  foreign  jurisdiction  to  enforce  stockholder's 
statutory  liability;  Hale  v.  Coffin,  114  Fed.  570,  holding  receiver  ap- 
pointed after  corporation's  property  administered  in  previous  suit, 
though  without  power  in  Minnesota,  may  sue  stockholders  in  Massa- 
chusetts ;  Hale  v.  Tyler,  104  Fed.  761,  holding  special  receiver  appointed 
by  Minnesota  court  can  maintain  ancillary  suits  in  another  jurisdiction 
to  enforce  statutory  liability  of  Massachusetts  stockholders  in  Minne- 
sota corporation;  Giesen  v.  London  &  Northwest  American  Mtg.  Co., 
102  Fed.  587,  42  C.  C.  A.  515,  holding,  according  to  Engliah  law,  that 
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defendant  whose  name  appears  as  stockholder  on  English  corporation's 
books  liable,  though  having  assigned  shares;  Childs  v.  Cleaves,  95  Me. 
513,  50  Atl.  719,  holding  Minnesota  receiver  may  maintain  suit  in  Maine 
against  stockholder  in  Minnesota  corporation  to  enforce  individual  lia- 
bility; Glenn  v.  Sothoron,  4  App.  D.  C.  127,  generally. 

131  U.  S.  3S6--S62,  33  L.  Sd.  172,  9  Sup.  Ct.  776,  EMBBET  ▼.  JEMI80N. 

Contract  for  purctiaae  of  cotton  futures,  not  contcmplatiiitf  deliveiy,  IB 
void  wager. 

Approved  in  Hurd  v.  Taylor,  181  N.  Y.  233,  73  N.  E.  977,  reaffirming 
rule ;  Murphey  v.  Springs  &  Co.,  200  Fed.  374,  45  L.  B.  A.  (N.  S.)  539, 
118  C.  C.  A.  524,  fact  that  account  had  been  stated  did  not  prevent 
defendant  from  defending  on  ground  that  account  was  based  on  illegal 
contract;  Lawton  v.  Carpenter,  195  Fed.  379,  115  C.  C.  A.  264,  uphold- 
ing rule  in  action  against  surety  on  a  note  given  for  purchase  of  cotton 
for  future  delivery;  Ware  v.  Pearsons,  173  Fed.  879,  98  C.  C.  A.  364, 
applying  rule  in  action  by  brokers  to  recover  commissions  in  grain 
transactions  on  margin;  Haven  v.  James,  172  Fed.  260,  contract  for 
sale  of  cotton  for  future  delivery  made  subject  to  rules  of  New  York 
exchange  Were  valid,  notwithstanding  contract  was  "rung  out"  as  per- 
mitted by  the  exchange;  Williamson  v.  Majors,  169  Fed.  762,  765,  95 
C.  C.  A.  186,  note  and  deed  of  trust  given  to  secure  Ibsses  on  gambling 
transactions  in  cotton  were  void;  Cleage  v.  Laidley,  149  Fed.  351,  79 
C.  C.  A.  284,  upholding  contract  for  future  delivery  of  grain  where  pur- 
chaser did  not  intend  to  deliver  grain  unless  forced  to  do  so  in  order 
to  prevent  contracts  from  being  closed  out  under  rules  of  exchange; 
Metropolitan  Nat.  Bank  v.  Jansen,  108  Fed.  574,  47  C.  C.  A.  497,  holding 
invalid  contract  for  sale  of  grain  in  future  where  findings  showed  no 
grain  was  intended  to  be  or  was  delivered ;  Ponder  v.  Jerome  Hill  Cotton 
Co.,  100  Fed.  376,  40  C.  C.  A.  416,  holding  valid  pontract  for  purchase 
of  cotton  for  future  delivery  where  seller  intended  to  and  did  deliver 
cotton  on  time  named;  Hill  v.  Levy,  98  Fed.  97,  holding  valid  contract 
for  sale  of  goods  with  future  delivery  where  defendant  did  not  sustain 
burden  of  proving  no  intent  to  actually  deliver  goods;  Bii*mingham 
Trust  etc.  Co.  v.  Currey,  175  Ala.  384,  385,  Ann.  Gas.  1914D,  81,  57 
South.  965,  where  agreement  to  purchase  on  mai^n  was  void  as  between 
parties  to  suit,  it  was  immaterial  whether  contracts  made  with  others 
by  plaintiff's  assignors  were  for  the  actual  purchase  of  cotton  or  not; 
Kuhl  V.  M.  Gaily  etc.  Press  Co.,  123  Ala.  457,  458,  26  South.  536,  537, 
holding  void,  under  Ala,  Code,  §  2163,  invalidating  gambling  contracts, 
sale  of  slot  machines,  placing  some  as  inducement  and  rewarding  con- 
viction for  tampering  therewith;  Fiske  v.  Doucette,  206  Mass.  285,  92 
N.  E.  458,  applying  rule  in  suit  to  recover  bonds  deposited  with  stock 
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broker  as  security  for  illegal  transactions;  Bums  v.  Tomlinson,  147 
N.  C.  647,  61  S.  E.  615,  one  who  sold  cotton  futures  for  account  of  an- 
other and  paid  losses  thereof  could  not  recover  such  loss;  Carson  v. 
Milwaukee  Produce  Co.,  133  Wis.  92,  113  N.  W.  395,  evidence  as  to 
whether  sales  made  on  Detroit  board  of  trade  were  intended  to  be  re- 
ceived or  delivered  was  sufficient  to  take  case  to  jury;  Alexander  v. 
State,  86  Ga.  249,  10  L.  B.  A.  860,  12  S.  E.  409,  holding  business  of 
dealing  in  futures  not  protected  by  Interstate  Commerce  Act;  Gist  v. 
Western  Union  Tel.  Co.,  45  S.  C.  368,  55  Am.  St.  Rep.  770,  23  S.  E.  152, 
action  will  not  lie  against  telegraph  company  for  damages  caused 
by  nondelivery  of  message,  relating  to  transaction  in  cotton  futures. 
Following  held  invalid :  Morris  v.  Norton,  75  Fed.  921,  21  C.  C.  A.  553, 
contract  for  sales  on  margins;  Waldron  v.  Johnston,  86  Fed.  758,  con- 
tract for  future  delivery  of  cotton  without  intention  to  actually  deliver ; 
Clews  V.  Jamieson,  96  Fed.  653,  38  C.  C.  A.  473,  contract  for  sale  and 
purchase  of  stocks  for  future  delivery,  exchange  rules  allowing  such 
contracts  to  be  closed  by  payment  of  differences;  Dows  v.  Glaspel,  4 
N.  D.  258,  60  N.  W.  62,  contract  for  dealing  in  wheat  on  margins; 
Lester  v.  Buel,  49  Ohio  St.  250,  S4  Am.  St.  Bep.  558,  30  N.  E.  823,  con- 
tract for  option  to  buy  or  sell  at  future  time,  loser  to  pay  difference 
in  market  price;  Flagg  v.  Gilpin,  17  R.  1.  13,  19  AtL  1085,  agreement 
to  speculate  in  rise  and  fall  of  prices  of  stocks. 

Distinguished  in  Board  of  Trade  v.  Christie  Grain  ^tc.  Co.,  198  U.  S. 
249^  49  L.  Ed.  1038,  25  Sup.  Ct.  637,  enjoining  distribution  of  market 
quotations  collected  by  board  of  trade;  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  548,  46  L.  Ed.  685,  22  Sup.  Ct.  435,  holding  violation  of 
Sherman  Anti-trust  Act  hy  forming  pipe  combination  in  restraint  of 
trade  doos  not  preclude  recovery  of  purchase  price  of  goods. 

Oambllng  Is  none  the  less  such  because  in  guise  of  legitimjate  trade. 
Approved  in  Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co., 
212  U.  S.  263,  53  L.  Ed.  506,  29  Sup.  Ct.  280,  illegal  combination  formed 
to  restrain  trade  could  not  recover  for  goods  sold  and  delivered;  Levy 
V.  Kansas  City,  168  Fed.  525,  22  L.  R.  A.  (N.  S.)  862,  93  C.  C.  A.  523, 
suit  against  city  to  recover  money  paid  for  license  to  carry  on  business 
prohibited  by  penal  statute  could  not  be  maintained ;  Harden  v.  Phillips, 
103  Fed.  196,  holding  bill  of  sale  as  security  for  loan  for  use  in  dealing 
in  differences,  vendee  to  share  profits,  invalid  as  to  vendor's  trustee  in 
bankruptcy;  Wade  v.  United  States,  33  App.  D.  C.  35,  20  L.  R.  A. 
<N.  S.)  847,  keeper  of  place  where  gambling  was  carried  on  was  punish- 
able under  section  865,  D.  C.  Code;  Thompson  v.  Miser,  199  N.  Y.  103, 
92  N.  E.  420,  applying  rule  in  action  against  telegraph  company  for 
jiegligently  transmitting  telegram  directing  sale  of  cotton  where  evidence 
showed  sale  was  illegal;  Morrissey  v.  Broomal,  37  Neb.  785,  56  N.  W. 
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388,  holding  whether  parties  intended  to  deal  in  grain  or  to  gamble 
determinable  from  conduct  and  transactions  under  contract;  Dows  y. 
Glaspel,  4  N.  D.  260,  60  N.  W.  63,  holding  court  must  look  through 
disguise  of  contract,  at  real  iiitentions. 

Whether  contract  a  wagen:  is  detennined  hy  intent,  not  form  of  contracti 
Reaffirmed  in  Dows  v.  Glaspel,  4  N.  D.  259,  60  N.  W.  62,  following 
rule ;  Morris  v.  Western  Union  Tel.  Co.,  94  Me.  428,  47  Atl.  927,  holding 
void  contract  between  stock  broker  and  customer  not  contemplating 
delivery  of  or  payment  for  stock,  hence  nondelivery  of  message  concern- 
ing same  not  basis  of  damages;  Donovan  v.  Daiber,  124  Mich.  54,  82 
N.  W.  849,  upholding,  under  Mich.  Comp.  Laws  1897,  §  11^73,  contract 
for  sale  of  wheat  which  defendant  did  not  have  where  both  intended 
delivery ;  Appleton  v.  Maxwell,  10  N.  M.  759,  65  Pac.  161,  holding  money 
advanced  in  gambling  game  for  use  therein  cannot  be  recovered  by 
lender ;  Waite  v.  Frank,  14  S.  D.  6^2,  86  N.  W.  646,  holding  invalid  note 
and  mortgage  given  to  plaintiff  for  credit  to  be  used  by  defendant  in 
purchasing  commodities  where  plaintiff  knew  defendant  could  not  pay. 

Broker,  privy  to  wagering  contract,  cannot  recover  for  services  therein. 
Approved  in  Farmers'  Oil  etc.  Co.  v.  E.  W.  Rosenthal  &  Co.,  10  Ga. 
App.  416,  73  S.  E.  428,  following  rule ;  Getz  Bros.  &  Co.  v.  Federal  Salt 
Co.,  147  Cal.  118,  109  Am-  St.  Rep.  114,  81  Pac.  417,  holding  contracts 
in  restraint  of  trade  and  checks  constituted  one  transaction  and  no  re- 
covery  could  be  had  on  checks;  Garseed  v.  Stemberger,  135  N.  C.  502, 
47  S.  E.  603,  where  plaintiff  bought  cotton  "futures"  for  defendant  and 
suffered  loss,  he  cannot  sue  for  reimbursement;  Reed  v.  Johnson,  27 
Wash.  54,  67  Pac.  386,  holding  invalid  contract  to  convey  bond  to  de- 
fendant for  latter's  promise  to  secure  erection  of  station  by  railroad 
company  where  offiders  were  to  receive  proi>ortion  of  proceeds;  Nave 
V.  Wilson,  12  Ind.  App.  43,  38  N.  E.  878,  holding  one  i^uthorizing  an- 
other to  bet  for  him  cannot  recover  money  paid  under  bet;  Harvey  v. 
Merrill,  150  Mass.  11,  15  Am.  St.  Bop.  166,  5  K  B.  A.  205,  22  N.  E.  51, 
holding  broker  cannot  recover  advances  to  principal;  Dows  v.  Glaspel, 
4  N.  D.  257,  60  N.  W.  61,  and  Lester  v.  Duel,  49  Ohio  St.  251,  34  Am. 
.St.  Rep.  559,  30  N.  E.  824,  reaffirming  rule;  dissenting  opinion  in  Stew- 
art V.  Wright,  147  Fed.  339,  344,  77  C.  C.  A.  499,  majority  permitting 
recovery  of  money  lost  on  fake  footrace  by  party  given  double  cross. 

'   Broker's  right  to  commissions  or  advances  in  furthering  wagering^ 
contract.    Note,  11  L.  R.  A.  (N.  S.)  575. 

Payee  cannot  sue  on  note  given  in  wagering  contract 
Approved  in  Com  Exch.  Nat.  Bank  v.  Jansen,  70  Neb.  583,  97  N.  W. 
815,  reaffirming  rule;  Continental  Wall  Paper  Go.  v.  Lewis  Yoight  ft 
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Sons  Co.,  148  Fed.  948,  19  K  R.  A.  (N.  S.)  143,  78  C.  C.  A.  567,  where 
plaintiff  formed  monopolistic  combine,  and  under  contract  plaintiff  was 
seller  of  all  goods  made  by  combine,  plaintiff  cannot  sue  for  price  of 
goods  bought  by  one  member  from  other  member  of  combine;  Pfluegor 
V.  Lewis  Foundry  &  Machine  Co.,  134  Fed.  36,  67  C.  C.  A.  102,  where 
bankrupt  gave  checks  in  payment  of  goods  and  no  funds  provided,  for 
payment  as  agreed,  seller  remitted  to  original  rights  under  sale;  Burrus 
V.  Witcover,  158  N.  C.  386,  387,  39  L.  B.  A.  (N.  S.)  1005,  74  S.  E.  12, 
drawee  could  not  maintain  action  against  acceptor  on  draft  where  con- 
sideration for  acceptance  was  illegal;  Kennedy  v.  Lonabaugh,  19  Wyo. 
370,  376,  Ann.  Oas.  1913E,  138,  117  Pao.  1085, 1087,  condemning  division 
of  profits  of  an  illegal  contract  between  partners ;  McMullen  v.  Hoffman, 
174  U.  S.  656,  43  L.  Ed.  1124,  19  Sup.  Ct.  846,  denying  recovery  on 
contract  to  abstain  from  bidding  and  share  profits  of  contract  awarded; 
dissenting  opinion  in  Harcrow  y.  Gardiner,  69  Ark.  19,  64  S.  W.  883, 
majority  holding  enforceable  note  executed  in  payment  of  land  eon- 
veyed  by  payee  in  fraud  of  creditors. 

Distinguished  in  Stewart  v.  Wright,  147  Fed.  336,  77  C.  C.  A.  499, 
permitting  recovery  of  money  lost  on  fake  footrace  by  party  given 
double  cross;  Holzbog  v.  Bakrow,  156  Ky.  166,  50  L.  R.  A.  (N.  8.) 
1023, 160  S.  W.  794,  where  innocent  third  party  was  induced  to  buy  note, 
he  was  not  affected  by  illegality  of  original  transaction;  Citizens'  Nat. 
Bank  v.  Mitchell,  24  Okl.  509,  510,  20  Ann.  Oas.  871,  103  Pac.  729,  730, 
money  advanced  by  bank  under  separate  agreement  to  carry  out  illegal 
contract  could  be  recovered  by  it. 

Ezecatlon  of  note  does  not  prevent  sbowlng  origin  In  Illegal  contract 
Approved  in  McMullen  v.  Hoffman,  174  U.  S.  657,  43  L.'Ed.  1124, 
19  Sup.  Ct.  846,  following  rule;  Carpenter  v.  Beal-McDonnell  &  Co.,  222 
Fed.  456,  illegality  of  consideration  may  be  shown  as  defense;  Mackin 
V.  Shannon,  165  Fed.  100,  101,  mortgage  given  to  secure  note  executed 
in  settlement  of  a  gambling  debt  could  not  be  foreclosed ;  Perry  v.  tjniled 
States  School  Furniture  etc.  Co.,  232  111.  Ill,  83  N.  E.  448,  bonds  issued 
in  renewal  of  bonds  originally  issued  under  unlawful  agreement  are 
tainted  with  fraud;  Larabee  Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co., 
85  Kan.  225,  116  Pac.  905,  applying  rule  in  proceedings  in  mandamus 
to  compel  railway  company  to  furnish  transfer  service,  which  defend- 
ant claimed  was  member  of  organization  to  violate  anti-trust  laws; 
International  Harvester  Co.  v.  Eaton  Circuit  Judge,  163  Mich.  61,  Ann. 
Oas.  1912A,  1022,  80  L.  R.  A.  (N.  8.)  580,  127  N.  W.  698,  suit  by 
foreign  corporation  to  recover  moneys  collected  for  it  could  not  be  de- 
feated by  proof  that  such  corporation  was  a  trust ;  Lanham  v.  Meadows, 
72  W.  Va.  612,  47  K  R.  A.  (N.  8.)  592»  78  S.  K  751,  plaintiff  could 
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not  deny  defendant  right  to  set  up  tier  own  immoral  relationship  witli 
him  as  consideration  for  moneys  advanced. 


Statute  of  Uxnltatioiui  saTing  time  wliU«  def  endaat  oat  of^    State,  doai 
not  apply  If  removal  preceded  contract. 

Approved  in  Walsh  v.  SchilHng,  33  W.  Va.  110,  10  S.  E.  S4,  following 
rule;  Lindauer  Mercantile  Co.  v.  Boyd,  11  N.  M.  476,  480,  TO  Pac.  570, 
572,  to  prevent  running  of  statute  of  limitations,  defend  «m"fc  ™^t  ^ 
resident  of  territory  at  time  of  accrual  of  action  and  depairl;   thereafter. 

Exception  in  statute  of  limitations  as  to  time  defendan.*   is  absent 

from  State  as  applicable  to  nonresidence  at  time  of    »rccrual  of 

action.    Note,  Ann.  Gas.  1912D,  469. 
Applicability  to  nonresidents  of  provision  suspending    jijnitations 

until  "return"  of  absent  defendant.    Note,  25  L.  R.  A^    <^-  ^^ 

27. 

Statate  of  Umitattona  in  Virginia  means  defendant  shall  n^  recken 
time  after  accrual  while  out  of  State. 

Approved  in  Griffin  v.  Woolford,  100  Va.  479,  41  S.  E.  95X,   ^^^^^ 
under  Va.  Code,  §  2933,  right  of  action  on  notes  barred  by  statii*^  ^  tIoK 
defendant  was  nonresident  when  action  accrued  and  remained  so       -  j-^g 
period;  Fisher  v.  Hartley,  48  W.  Va.  341,  342,  37  S.  E.  579,    ^^^^^r 
action  of  debt  barred  by  West  Virginia  statute  of  limitations^    ^^cd; 
Code,  c.  104,  where  defendant  was  nonresident  when  right  »^^    oved 
Walsh  V.  Schilling,  33  W.  Va.  112, 10  S.  E.  55,  where  defendant  r'^'^ 
from  State  before  making  note  sued  on.  ^^^     g.) 

Distinguished  in  Jamieson  v.  Potts,  55  Or.  302,  26  L.  R.  A.  ^  "^^  "  ^aS' 
24,  105  Pac.  96,  and  McNamara  v.  McAllister,  150  Iowa,  247,  Ar^-^^V^^v-og 
1912D,  463,  84  L.  R.  A.  (N.  S.)  436,  130  N.  W.  28,  both  coim^^^^  as 
statutes  as  excluding  from  computation  of  limitations  siich  t^^ 
defendant  was  a  nonresident. 


ISl  U.  S.  362-371,  S8  L.  Ed.  178,  9  Sup.  Ct.  781,  MEUUBK  T. 
IBON  WOBKS. 

Corporate  creditors'  snltv  to  set  aside  corporate  deed,  with  prer 
is  to  remove  a  doud  within  act  of  1875,  permitting  judgment  against^ 
defendant. 

Approved  in  Citizens*  Savings  etc.  Co.  v.  Illinois  Central  R. 
205  U.  S.  54,  51  L.  Ed.  706,  27  Sup.  Ct.  425,  action  to  cancel  de^ 
leases  was  within  the  act  of  1875,  permitting  order  to  bring  in 
defendants;  Kentucky  Coal  Lands  Co.  v.  Mineral  Dev.  Co.,  21^ 
49,  133  C.  C.  A.  151,  jurisdiction  over  local  actions  where  li 
diverse  citizenship  exists  continues  after  1875  as  before;  Ladew 
nessee  Copper  Co.,  179  Fed.  249,  suit  to  abate  a  nuisance  could 
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held  to  be  within  the  provisions  of  section  8  of  Act  of  1875 ;  State  Nat. 
Bank  y.  Syndicate  Co.,  178  Fed.  362,  where  bill  had  other  objects  than 
winding  up  of  affairs  of  corporation,  defendants  could  be  brought  into 
court  by  constructive  service;  Horn  v.  Pere  Marquette  R.  Co.,  151  Fed. 
633,  objection  that  bill  under  which  receiver  was  appointed  was  filed 
by  a  single  unsecured  creditor  was  waived  by  appearance;  Miller  v. 
Ahrens,  150  Fed.  647,  complainant  in  suit  to  enforce  claim  against  land 
and  to  remove  cloud  may  sue  in  district  where  land  situated  and  join 
nonresidents ;  Lancaster  v.  Asheville  etc.  Ry.  Co.,  90  Fed.  132,  following 
rule ;  Greeley  v.  Lowe,  155  U.  S.  73,  39  L.  Ed,  75,  15  Sup.  Ct.  27,  and 
Dick  V.  Foraker,  155  U.  S.  411,  89  L.  Ed.  204,  15  Sup.  Ct.  127,  suits 
in  equity  by  citizens  of  two  different  States  to  remove  cloud  from  title 
to  land  in  third  is  within  jurisdiction  of  Circuit  Court  in  latter;  Amdt 
V.  Griggs,  134  U.  S.  327,  33  L.  Ed.  922,  10  Sup.  Ct.  561,  as  sustaining 
this  provision  of  act  of  1875 ;  Deck  v.  Whitman,  96  Fed.  890,  and  Brooks 
V.  Dun,  51  Fed.  146,  upholding  service  by  publication. 

Distinguished  in  Kentucky  Coal  Lands  Co.  y.  Mineral  Development 
Co.,  191  Fed.  912,  section  8  of  the  Federal  Judiciary  Act  of  1876  has 
nothing  to  do  with  the  right  to  bring  suits  in  a  Circuit  Court.  • 

Corporate  creditor  need  not  get  Judgment  at  law  against  insolveiit  am- 
cem  before  proceeding  In  equity. 

Approved  in  Brown  v.  Lake  Superior  Iron  Co.,  134  U.  S.  534,  33  L.  Ed. 
1024,  10  Sup.  Ct.  605,  corporation  consenting  to  filing  of  creditors'  bills 
is  estopped  to  complain  that  judgments  were  not  first  obtained;  Alder 
Goldman  Commission  Co.  v.  Williams,  211  Fed.  533,  creditors'  bill  to  set 
aside  fraudulent  conveyance  could  be  maintained  though  demand  had 
not  been  reduced  to  judgment  or  execution  returned  unsatisfied;  Gage 
V.  Riverside  Trust  Co.,  156  Fed.  1004,  where  company  was  not  insolvent, 
substituted  service  could  not  be  upheld  on  theory  that  suit  was  one  to 
subject  trust  fund  to  claims  of  stockholders  and  creditors;  Mclver  v. 
Young  Hardware  Co.,  144  N.  C.  487, 119  Am.  St.  Rep.  970,  57  S.  E.  172, 
transfer  by  one  corporation  of  its  assets  to  another  was  void  as  against 
its  unpaid  creditors;  Powell  v.  National  Bank  of  Commerce,  19  Colo. 
App.  68,  74  Pac.  539,  arguendo. 

Distinguished  in  Morrow  Shoe  Mfg.  Co.  v.  New  England  Shoe  Co.,  60 
Fed.  342,  24  L.  R.  A.  425,  8  C.  C.  A.  652,  State  statute  cannot  give  Fed- 
eral equity  court  jurisdiction  to  entertain  creditor's  bill  where  legal 
remedy  has  not  been  exhausted;  Hollins  v.  Brierfield  etc.  Iron  Co.,  150 
U.  S.  380,  37  L.  Ed.  1115,  14  Sup.  Ct.  128,  and  Atlanta  etc.  R.  R.  Co.  v. 
Western  Ry.  Co.,  50  Fed.  794, 1  C.  C.  A.  676,  denying  jurisdiction  of  bill 
to  subject  property  of  insolvent  corporation  to  payment  of  simple  con- 
tract debt,  in  advance  of  recovery  at  law. 


^ 
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Bemoval  of  liens,  adminlffteiliig  insolTieiit  coiporattons  and  troBt  Ponds, 
are  equity  mattexs. 

Approved  in  Merchants'  Nat.  Bank  v.  Chattanooga  Constmction  Co., 
63  Fed.  317,  sustaining  jurisdiction  over  creditor's  bill,  seeking  receiver 
and  injunction,  although  creditors  had  not  secured  judgments;  Chicago 
etc.  Ry.  Co.  v.  Third  Nat.  Bank  of  Chicago,  134  U.  S.  286,  88  L.  Ed.  908» 
10  Sup.  Ot.  552,  arguendo. 

Equity  decree  1b  not  collaterally  aasaUahle  becaoBe  not  of  aaoity 
cognizance,  thougb  erroneous. 

Approved  in  Hatcher  v.  Hendrie  etc.  Supply  Co.,  133  Fed.  273,  68 
C.  C.  A.  19,  reaflarming  rule;  Brown  v.  Allebach,  182  Fed.  267,  in  re- 
ceiver's suit  to  collect  assessment,  denying  petition  to  vacate  judgment 
against  stockholder,  after  decree,  though  erroneous,  had  become  Enal; 
Kretsinger  v.  Brown,  165  Fed.  615,  91  C.  C.  A.  450,  where  court  had 
jurisdiction  to  order  sale  of  real  property  to  pay  debts  of  estate,  its  de- 
cision could  not  be  attacked  because  it  treated  unpaid  taxes  on  realty  as 
debts ;  Clark  v.  Brown,  119  Fed.  132,  57  C.  C.  A.  76,  upholding  order 
appointing  receiver  where  bill  alleged  complainant's  joint  ownership 
of  flax  crop  and  defendant  removing  same  beyond  jurisdiction ;  St.  Law- 
rence Boom  etc.  Co.  v.  Holt,  51  W.  Va.  365,  41  S.  E.  356,  holding  de- 
cree dismissing  injunction  staying  sale  ,on  ground  of  allied  title  in  an- 
other finally  adjudicates  lack  of  title  in  such  other;  Pullman  Palace  Car 
Co.  V.  Washburn,  66  Fed.  797,  judgment  in  removed  suit  not  collater- 
ally attackable  for  defective  allegations  in  removal  petition ;  Compton  v. 
Jesup,  68  Fed.  282, 15  C.  C.  A.  397,  and  Peck  v.  Elliott,  79  Fed.  11,  88 
L.  R.  A.  620,  24  C.  C.  A.  425,  reaffirming  rule;  Temple  v.  Glasgow,  80 
Fed.  444,  25  C.  C.  A.  540,  objection  to  jurisdiction  to  appoint  receivers 
for  property,  not  covered  by  complaining  creditor's  liens,  waived  if  not 
taken  in  limine;  Whitney  v.  Hanover  Nat.  Bank,  71  Miss.  1020,  28 
L.  B.  A.  584, 15  South.  36,  chancery  court's  appointment  of  receiver  for 
abandoned  property  of  bank,  at  creditor's  suit,  not' collaterally  attack- 
able because  creditor  should  first  have  obtained  judgment  at  law;  Lem- 
mon  V.  Herbert,  92  Va.  657,  24  S.  E.  250,  equity  decree  cannot  be 
attacked  collaterally  because  complainant  had  complete  remedy  at  law; 
State  V.  Circuit  Court,  98  Wis.  153,  73  N.  W.  791,  holding  injunction 
erroneously  granted  by  court  of  competent  jurisdiction  not  collaterally 
attackable. 

Distinguished  in  Thomas  v.  American  Freehold  etc.  Mtg.  Co.,  47  Fed. 
558,  Federal  court's  equitable  judgment  in  suit  at  law  may  be  vacated 
at  subsequent  term. 

Sale  of  inaolTent  cozpontlon'a  aaBsts  xnay  be  in  adTance  of  final  d6cr«e» 
if  deemed  deslzableu 
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Approved  in  McOraw  v.  Mott,  179  Fed.  655, 103  C.  C.  A.  204,  uphold- 
ing sale  of  property  of  insolvent  corporation  pending  contested  litiga- 
tion; Bowling  Qreen  Trust  Co.  v.  Virginia  Passenger  etc.  Co.,  164  Fed. 
757,  in  suit  to  foreclose  various  liens  on  real  proi>erty,  the  property 
should  he  sold  in  advance  of  the  settlement  of  the  parties'  rights;  Comp- 
ton  V.  Jesup,  68  Fed.  289,  15  C.  C.  A.  397,  ordering  sale  hefore  deter- 
mining priorities  is  in  trial  court's  discretion;  Trust  Co.  y.  Grant  Loco- 
motive Works,  135  U.  S.  226,  34  L.  Ed.  104,  10  Sup.  Ct.  742,  Circuit 
Court's  refusal  to  allow  amendment  of  petition  is  not  reviewable. 

Purdiasexs  of  property  In  suit  may  be  admitted  as  partlaB  in  court's  dis- 
cretion only* 

Approved  in  Jellenik  v.  Huron  Copper  Mining  Co.,  177  U.  S.  10,  44 
L.  Ed.  650,  20  Sup.  Ct.  562,  holding  copper  mine  stock  personalty  by 
Michigan  law  within  act  of  March  3, 1875,  authorizing  order  to  bring  in 
nonresident  defendants  in  suit  to  remove  lien;  Belmont  Nail  Go.  v. 
Columbia  etc.  Steel  Co.,  46  Fed.  11,  corporation 's  assignment,  after  ser- 
vice in  creditor's  suit  for  appointment  of  receiver,  does  not  deprive 
court  of  jurisdiction  to  appoint. 

Intervention  in  Federal  courts.    Note,  Ann.  Oas.  1918D,  1036. 

Purchasers  pendente  lite  cannot  relitigate  matters  determined  in  suit 
to  'wlilch  vendor  party. 

Approved  in  Lowers  &  Cooke  v.  Atcherly,  222  U.  S.  295,  56  L.  Ed.  205, 
32  Sup.  Ct.  94,  one  who  bought  land  pendente  lite  could  stand  in  no 
better  position  than  his  vendor;  City  of  Laporte  v.  Northern  Trust  Co., 
187  Fed.  29,  30, 109  C.  C.  A.  74,  exception  to  rule  in  favor  of  holder  of 
commercial  paper  does  not  apply  to  holder  of  corporate  mortgage  given 
to  secure  bonds  covering  real  estate  or  chattels  af&xed  to  realty ;  Rickey 
l.and  etc.  Co.  v.  Miller  &  Lux,  152  Fed.  21,  81  C.  C.  A.  207,  corporation 
which  acquired  property  after  suit  to  quiet  title  was  commenced  was 
bound  to  abide  the  judgment  in  such  suit;  Miller  &  Lux  v.  Rickey,  146 
Fed.  585,  corporation  organized  by  defendant  x>ending  suit  and  to  which 
he  has  conveyed  rights  which  are  in  litigation  may  be  enjoined  from 
prosecuting  State  suit  for  same  rights;  Parker-Wasthington  Co.  v.  Clin- 
ton, 155  Mo.  App.  386, 137  S.  W.  29,  in  action  to  enforce  lien  for  street 
paving,  fact  that  defendant  sold  the  property  pendente  lite  did  not  pre- 
clude him  from  contesting  bills;  Lacassagne  v.  Chapuis,  144  U.  S.  125, 
86  L.  Ed.  371,  12  Sup.  Ct.  662,  purchaser  from  defendant  pendente  lite 
is  subject  to  ultimately  issued  writ  of  x)ossession ;  Sheffield  etc.  Ry.  Co. 
y.  Newman,  77  Fed.  794,  23  C.  C.  A.  459,  decree  is  binding  on  purchaser 
pendente  lite;  Powell  v.  National  Bank  of  Cbumierce,  19  Colo.  App.  66, 
74  Pac.  539,  arguendo. 
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Distinguished  in  King  v.  Davis,  137  Fed.  240,  Va.  Code  1887,  §  3566, 
relating  to  binding  effect  of  lis  pendens  on  bona  fide  purchasers,  does  not 
apply  to  Federal  courts. 

Law  of  lis  pendens.    Note,  56  Am.  St.  Rep.  857,  859. 

Miscellaneous.  Cited  in  Dickinson  v.  Saunders,  129  Fed.  20,  63 
C.  C.  A.  666,  as  instance  of  Federal  court  taking  jurisdiction  to  wind  up 
corporation. 

131  IT.  8.  371-390,  33  I..  Ed.  167,  9  Sup.  Ct.  770,  PITTSBUBOH  ETC.  BT. 
CO.  ▼.  KE0KX7K  ETC.  BRIDGE  CO. 

Corporate  directors,  not  dissentliitg  within  reasonable  tiime,  are  preenmed 
to  haye  ratified  president's  unauthorized  contract. 

Approved  in  Fidelity  &  Deposit  Co.  v.  Courtney,  186  U.  S.  366,  46 
L.  Ed.  1197,  22  Sup.  Ct.  837,  holding  erroneous  exclusion  in  action  bank 
president's  bond,  certificate  of  cashier  given  to  surety  company  in  course 
of  business  stating  that  president's  services  were  satisfactory;  New 
York  Trust  Co.  v.  Bermuda  Atlantic  S.  S.  Co.,  211  Fed.  998,  applying 
rule  in  action  to  enforce  lien  for  repairs  and  supplies  ordered  j^ithout 
authority;  Egbert  v.  Sun  Co.,  126  Fed.  571,  holding  binding  on  com- 
pany contract  of  service  made  between  plaintiff  and  president  where 
company  paid  for  services  and  made  no  inquiry  concerning  terms  of  eon- 
tract;  Central  Trust  Co.  v.  Washington  County  R.  Co.,  124  Fed.  816, 
holding  where  no  objection  made  to  bond  issue  for  construction,  none 
could  be  made  in  suit  to  foreclose  mortgage,  that  cost  did  not  equal 
bonds ;  Alaska  &  C.  Commercial  Co.  v.  Solner,  123  Fed.  860,  59  C.  C.  A. 
662,  holding  binding  sale  of  land  made  by  secretary  of  corporation  where 
proceeds  applied  to  corporate  uses  and  no  action  by  directors  to  dis- 
afiirm;  Washington  Times  Co.  v.  Wilder,  12  App.  D.  C.  67,  officers  of 
corporation  who  indorsed  notes  executed  by  unauthorized  person  thereby 
bound  the  corporation  to  pay  them;  Ulman  v.  Supreme  Commandery, 
220  Mass.  428,  107  N.  E.  962,  in  action  on  benefit  certificate  issued  by 
fraternal  organization,  want  of  authority  to  make  contract  with  de- 
ceased would  be  no  defense ;  Alexander  v.  Culbertson  etc.  Power  Co.,  61 
Neb.  335,  85  N.  W.  283,  holding  erroneous  instruction  to  find  for  de- 
fendant in  suit  on  lease  executed  by  president  unless  defendant  held 
latter  out  as  having  authority  to  execute  lease;  Hadden  v.  Natchau^ 
Silk  Co.,  84  Fed.  83,  and  G.  V.  B.  Min.  Co.  v.  National  Bank,  96  Fed.  30, 
35  C.  C.  A.  510,  following  rule;  Campbell  v.  Argenta  Gold  etc.  Co.,  51 
Fed.  4,  holding  mortgage  executed  at  meeting  of  all  stockholders,  infor- 
mally-convened, merely  voidable;  Augusta  etc.  R.  R.  Co.  v.  Kittel,  52 
Fed.  74,  2  C.  C.  A.  615,  holding  president's  mortgage,  ratified  by  corpo- 
ration, despite  long  subsequent  vote  of  disapproval;  Leroy  etc.  Ry.  Co. 


855  PITTSBURGH  CO.  v.  KEOKUK  CO.    131 U.  S.  371-390 

V.  Sidell,  66  Fed.  31,  and  Missonri  Pac.  Ry.  Co.  v.  Sidell,  67  Fed.  469, 
14  C.  C.  A,  477,  both  holding  contract  made  with  railroad  president  in 
charge  of  system  binds  company;  Central  Trust  Co.  v.  Ashville  Land 
Co.,  72  Fed.  363,  holding  managing  agent's  agreement  to  arbitrate  rati- 
fied by  directors'  silence;  i^st  Nat.  Bank  v.  G.  V.  B.  Min.  Co.,  89  Fed. 
444,  where  president  was  controlling  stockholder  and  had  long  and  ex- 
clusively managed  corporation ;  Illinois  Trust  &  Say.  Bank  v.  Pacific  Ry. 
Co.,  117  Cal.  346,  49  Pac.  202,  holding  pledging  of  bonds  by  president 
ratified;  Denison  etc.  Ry.  Co.  v.  Raney- Alton  Mer.  Co.,  3  Ind.  Ter.  154, 
53  S.  W.  513,  holding  railroad  receiving  benefit  from  unauthorized  acts 
of  receiver  estopped  to  deny  his  authority ;  Western  Homestead  etc.  Co. 
V.  First  Nat.  Bank,  9  N.  M.  10,  47  Pac.  724,  holding  corporation  having 
accepted  labor  under  contract  signed  by  manager  alone  estopped  to  deny 
same  because  by-law  required  two  officers'  signatures;  First  Nat.  Bank 
of  Nashville  v.  Shook,  100  Tenn.  443,  45  S.  W.  340,  holding  voidable  re- 
lease of  joint  maker  by  bank  officer,  ratified  by  silent  acquiescence, 
after  notice. 

Distinguished  in  Central  Trust  Co.  v.  Condon,  67  Fed.  102, 14  C.  C.  A. 
314,  holding,  during  existence  of  corporation's  contract  with  one  person, 
president  has  no  authority  to  bind  it  by  contract  with  another. 

Oorporatioii  Ib  prednmed  to  ratify  agent's  contract  by  recelTing  benefit 
without  objection. 

Approved  in  United  States  v.  West  Side  Irr.  Co.,  230  Fed.  288,  where 
st6ckholders  had  notice  of  execution  of  unauthorized  contract,  they 
could  not  raise  defens^  of  ultra  vires;  Coney  Island  Co.  v.  Mclntyre- 
Paxton  Co.,  200  Fed.  905,  119  C.  C.  A.  197,  contract  made  by  corpora- 
tion in  settlement  of  dispute  was  not  ultra  vires,  and  company  could  not 
repudiate  it  after  receiving  benefits;  Hartford  etc.  Transp.  Co.  v.  Ply- 
mer,  120  Fed.  629,  57  C.  C.  A.  288,  holding  corporation  ratifying  sale 
of  boat  by  agent  made  through  subagent  ratifies  employment  of  such 
subagent;  Elk  Valley  Coal  Co.  v.  Thompson,  150  Ky.  625, 150  S.  W.  822, 
in  action  for  commissions  under  unauthorized  contract  with  manager, 
such  contract  was  not  ratified  by  directors'  failure  to  disaffirm  it; 
J.  D.  Pace  &  Co.  v.  Alexandria  Elec.  Rys.  Co.,  138  La.  885,  70  South. 
869,  corporation  by  passing  resolution  to  enter  into  contract  of  sale, 
ratified  act  of  its  manager  in  employing  broker  to  make  sale;  Crusel  v. 
Houssiere-Latreille  Oil  Co.,  122  La.  938,  48  South.  330,  in  suit  to  recover 
for  services  rendered  corporation  under  contract  to  exploit  for  oil,  the 
attempted  repudiation  was  ineffectual;  Michigan  Cent.  R.  R.  Co.  v. 
Chicago  etc.  Ry.  Co.,  132  Mich.  329,  93  N.  W.  884,  corporation  pre- 
sumed to  ratify  president's  contract  by  which  railroad  furnished  it 
with  switch  where  it  enjoyed  benefits ;  Willoughby  v.  Fidelity  &  Deposit 
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Co.,  16  Okl.  557,  85  Pae.  717,  applying  rale  in  action  on  indemnity 
•bond;  Adam  v.  New  England  Inv.  Co.,  33  R.  I.  203,  204,  80  Atl.  430, 
upholding  act  of  corporation  in  purchasing  stock  of  another  company 
and  delivering  its  stock  to  seller  under  agreement  to  repurchase  same 
at  future  date ;  Park  v.  Kelly  Axe  etc.  Co.,  49  Fed.  626, 1  C.  C.  A.  395, 
holding  bringing  suit  on  contract  made  by  agent  of  limited  partner- 
ship ratifies  same;  Campbell  v.  Argenta  Gold  etc.  Min.  Co.,  51  Yed, 
9,  holding  corporation  estopped  to  deny  validity  of  mortgage,  of  which 
it  has  received  benefit;  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.,  51  Fed. 
327,  2  C.  C.  A.  174,  holding  contract  of  executive  committee  bound 
directors ;  Nebraska  etc.  Loan  Co.  v.  Bell,  58  Fed.  328,  7  C.  C.  A.  253, 
holding  directors  may  ratify  secretary's  unauthorized  execution  of 
promissory  paper;  American  Exchange  Nat.  Bank  v.  First  Nat.  Bank, 
82  Fed.  &72,  27  C.  C.  A.  274,  reaffirming  rule;  The  Sappho,  94  Fed.  551, 
36  C.  C.  A.  395^  where  vessel  was  repaired  under  oral  contract  with 
*  unauthorized  agent;  Edelhoff  v.  Homer-Miller  Mfg.  Co.,  86  Md.  610,  39 
Atl.  316,  presuming  ratification  of  chattel  mortgage  where  money  went 
to  pay  corporation  debts ;  Bishop  v.  Kent  &  Stanley  Co.,  20  R.  I.  685,  41 
Atl.  257,  holding  voidable  corporation  mortgage,  given  upon  good  con- 
sideration, valid  as  against  creditors. 

Corporate  agent's  autnoHied  parol  oontracta  wltMn  Ita  pow«n  are  az- 
prosa  promiseB  of  the  corporatioii. 

Approved  in  Columbia  etc.  Nav.  Co.  v.  Vancouver  Trans.  Co.,  32 
Or.  535,  52  Pac.  514,  holding  power  of  president  to  enter  into  charter 
contract  for  corporation's  boat  need  not  be  evidenced  by  resolution  of 
directors. 

Corporate  officers  ezerclBing  powan  presupposing  delegated  aattaorlty, 
such  authority  is  presumed. 

Approved  in  Jacksonville  etc.  Ry.  Co.  v.  Hooper,  160  U.  S.  522,  40 
L.  Ed.  522,  16  Sup.  Ct.  382,  holding  president's  authority  may  be  in- 
ferred from  company's  acts,  irrespective  of  failure  of  minutes  to  dis- 
close authority;  McCartney  v.  Clover  Valley  Land  Co.,  232  Fed.  701,  act 
of  treasurer  who  negotiated  with  broker  for  sale  of  corporate  realty 
without  authority  in  writing  was  valid;  Indiana  Union  Traction  Co.  v. 
Scribner,  47  Ind.  App.  630,  93  N.  E.  1017,  in  action  for  death  of  pas- 
senger on  boat,  officers  of  corporation  are  presumed  to  have  such  knowl- 
edge of  operation  of  boat  as  to  amount  to  ratification  of  acts  of  its 
employees;  Smith  v.  Bank  of  New  England,  72  N.  H.  9,  54  Atl.  387, 
holding  corporation  had  knowledge  of  contract  by  president  pursuant 
to  which  certificates  of  deposits  issued;  Clement  v.  Young-McShea 
Amusement  Co.,  69  N.  J.  Eq.  350,  60  Atl.  420,  upholding  lease  by  cor- 
poration executed  by  managing  ofi&cer;  Qaston  &  Ayres  v.  J.  L  Camp- 
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bell  Co.,  104  Tex.  582,  140  S.  W.  772,  corporation  was  estopped  from 
asserting  vice-president's  want  of  authority  to  execute  note. 

The  reasons  why  corporation  Is  not  UaUe  on  ultra  Tires  contracti^ 


Approved  in  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  550,  41 
L.  Ed.  821,  17  Sup.  Ct.  436,  California  Sav.  Bank  v.  Kennedy,  167  U.  S. 
368,  42  L.  Ed.  200, 17  Sup.  Ct.  834,  both  following  rule ;  First  Nat.  Bank 
V.  American  Nat.  Bank,  173  Mo.  159,  160,  72  S.  W.  1061,  holding,  under 
Rev.  Stats.,  §  5136,  national  bank  has  no  power  to  guarantee  payment 
of  customer's  draft  and  may  plead  ultra  vires ;  Derry  Council  O.  U.  A.  M. 
V.  State.  Council  of  Pennsylvania,  197  Pa.  St.  418,  80  Am.  St.  Rep.  888, 
47  Atl.  209,  upholding  per  capita  tax  levied  outside  State  on  members 
of  order  of  mechanics  incorporated  in  Pennsylvania. 

Ballroad  lesse,  neither  road  being  autborized  to  enter  into  same,  is 
ultra  vires,  and  void. 

Approved  in  In  re  Mutual  etc.  Ins.  Co.,  107  Iowa,  150,  70  Am.  St. 
Rep.  154,  155,  77"  N.  W.  870,  holding  mutual  assurance  company's  issu- 
ance of  policy  to  nonmember  ultra  vires;  Adams  &  Westlake  Co.  v. 
Deyette,  8  S.  D.  128,  59  Am.  St.  Rep.  757,  66  N.  W.  474,  holding  cor- 
poration lacks  power  to  create  debt  by  borrowing  money  wherewith  to 
purchase  its  own  stock. 

Distinguished  in  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  46,  35  L.  Ed.  64.  11  Sup.  Ct.  483,  holding  contract  to  lease 
and  transfer  property  and  abstain  from  business  for  ninety-nine  years 
invalid ;  Bishop  v.  Kent  &  Stanley  Co.,  20  R.  I.  688,  41  Atl.  258,  hold- 
ing violation  of  charter  requirement  for  consent  of  three-fourths  of 
stockholders  to  making  mortgage  makes  mortgage  merely  voidable. 

Right  to  transfer  public  franchises.    Note,  85  Am.  St.  Rep.  895, 
402. 

Whatever  powers  may  f alzly  be  deemed  incidental  to  corporate  pur-i 
poses  are  granted. 

Approved,  in  Cumberland  Tel.  etc.  Co.  v.  Evansville,  127  Fed.  193, 
holding  Ind.  Rev.  Stats.  1901,  §  5517,  authorizing  formation  of  tele- 
phone companies  with  power  to  hold  and  convey  necessary  realty  not 
authorizing  to  dispose  of  whole  property ;  Richmond  Guano  Co.  v.  Farm- 
ers' etc.  Ginnery,  119  Fed.  711,  holding  void  notes  of  corporation  em- 
powered to  build,  and  operate  cottonseed  oil  mill  and  sell  product,  for 
fertilizer  bought  from  other  corporation  to  sell;  Newport  News  etc. 
Dock  Co.  V.  Jones,  105  Va.  512,  54  S.  E.  317,  corporation  authorized 
to  maintain  drydock  and  to  build  and  repair  vessels  may  erect  break- 
water and  fill  in  space  by  dredging  where  necessary  for  corporate 
purposes. 
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If  leglslattv«  intent  to  secure  oontlnnoiiB  line  iB  manif eet^  power  to 
lease  is  inferable. 

Approved  in  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  163  U.  S. 
596,  41  L.  Ed,  276,  16  Sup.  Ct.  1186  (affirming  51  Fed.  323,  2  C.  C.  A. 
174),  upholding  contract  for  joint  use  of  bridges  and  tracks  by  another 
road ;  Pearsall  v.  Great  Northern  Ry.  Co.,  73  Fed.  937,  holding  right  to 
consolidate  includes  right  to  agree  for  interchange  oi  traffic,  joint  use 
of  termini  and  guaranty  of  bonds. 

Kallroad's  contract,  for  use  of  bridge  across  Mississiiipi,  to  ascnre  con- 
tinuous line,  held  not  ultra  vires. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Keokuk  etc.  Bridge  Co.,  155 
TJ.  S.  161,  39  L.  Ed.  108,  15  Sup.  Ct.  44,  construing  same  contract; 
Sault  Ste.  Marie  Bridge  Co.  v.  Powers,  138  Fed.  263,  corporation  organ- 
ized under  statute  for  incorporation  of  railroads,  which  owns  bridge 
used  only  for  railroad  purposes,  is  railroad  within  statute  taxing  rail- 
roads; City  of  Jeffersonville  v.  Louisville  etc.  Bridge  Co.,  169  Ind.  658, 
63  N.  E.  341^  interstate  bridge  corporation  was  subject  to  assessment 
under  statute  providing  for  taxation  of  State  railroads. 

Corporate  ultra  ylres  contract  is  not  Tslidated  by  execution;  disallixni- 
anoe  and  quantmn  meruit  axe  proper  remedies. 

Approved  in  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  • 
U.  S.  59,  85  L.  Ed,  68,  11  Sup.  Ct.  488,  Campbell  v.  Argenta  Gold  etc. 
Min.  Co.,  51  Fed.  8,  Safety  etc.  Cable  Co.  v.  Mayor  etc.  of  Baltimore, 
74  Fed.  366,  20  C.  C.  A.  453,  Brunswick  Gas  Light  Co.  v.  United  Gas 
etc.  Co.,  85  Me.  541,  35  AnL  St.  Rep.  390,  27  Atl.  529,  De  la  Vergne 
Refrigerating  Mach.  Co.  v.  German  Sav.  Inst.,  175  U.  S.  59,  44  L.  Ed.  72, 
20  Sup.  Ct.  25,  and  Miller  v.  American  Mut.  Ace.  Ins.  Co.,  92  Tenn. 
177,  20  L.  R.  A.  770,  21  S.  W.  41,  all  following  rule;  Standard  Sav- 
ings etc.  Assn.  v.  Aldrich,  163  Fed.  220,  20  L.  R.  A.  (N.  S.)  893,  89 
C.  C.  A.  646,  one  who  loaned  insolvent  building  and  loan  association 
money  to  be  used  in  paying  off  withdrawing  shareholders  could  not  re- 
cover it;  In  re  Waterloo  Organ  Co.,  134  Fed.  344,  67  C.  C.  A.  255,  where 
corporation  president  gave  stockholder  note  for  price  of  stock  and 
latter  indorsed  it  to  secretary,  who  gave  him  two  of  corporation's  bonds, 
bonds  void  and  not  allowable  against  corporation's  bankrupt  estate; 
In  re  S.  P.  Smith  Lumber  Co.,  132  Fed.  622,  contract  of  guaranty  by 
building  corporation  is  void,  and  no  basis  for  claim  against  its  bankrupt 
estate;  Simmons  Nat.  Bank  v.  Dilley  Foundry  Co.,  95  Ark.  372,  130 
S.  W.  164,  indorsement  of  company's  name  on  notes  solely  for  accommo- 
dation was  ultra  vires;  Breinig  v.  Sparrow,  39  Ind.  App.  462,  80  N.  E. 
38,  railway  company  liable  to  contractor  for  improvements  under  con- 
tract which  was  merely  ultra  vires  and  not  illegal;  Johnson  v.  Johnson 
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Bros.,  108  Me.  287,  Ann.  Oas.  1913A,  1308,  80  Atl.  747,  bank  which  re- 
ceived notes  knowing  they  were  indorsed  by  corporation  for  accommo- 
dation could  not  recover;  Tennessee  Ice  Co.  v.  Raine,  107  Tenn.  159, 
64  S.  W.  31,  upholding  plaintiff's  right  to  recover  proceeds  of  beer  fur- 
nished ice  company  on  ultra  vires  contract;  California  Sav.  Bank  v. 
Kennedy,  167  U.  S.  367,  42  L.  Ed.  200,  17  Sup.  Ct  833,  holding  national 
bank  may  plead  lack  of  authority  to  purchase  stocks  of  other  corpora- 
tions when  sued  as  shareholder;  Andrews  v.  Youngstown  Coke  Co.,  86 
Fed.  596,  holding  either  party  to  ultra  vires  contract  may  recover  value 
of  property  delivered  thereunder ;  Lincoln  Land  Co.  v.  Village  of  Grant, 
57  Neb.  76,  77  N.  W.  351,  holding  municipal  corporation  liable  for  rea- 
sonable value  of  benefits  received  under  void  contract;  Jemison  v.  Citi- 
zens' Sav.  Bank,  122  N.  Y.  142,  19  Am.  St.  Rep.  486,  9  L.  R.  A.  710,  25 
N.  E.  266,  holding  rule  estopping  corporation  from  pleading  ultra  vires, 
where  contract  has  been  executed,  inapplicable  to  contract  against  pub- 
lic policy;  Livingston  v.  School  District  No.  7,  16  S.  D.  151,  76  N.  W. 
301,  allowing  holder  of  invalid  bond  for  erection  of  school  to  recover 
value  of  building  on  quantum  meruit;  Buckeye  Marble  etc.  Co.  v.  Har- 
vey, 92  Tenn.  121,  86  Am.  St.  Rep.  74,  18  L.  R.  A.  255,  20  S.  W.  429, 
purchase  by  foreign  corporation  of  domestic  corporation's  stock,  for 
purpose  of  controlling  same;  Goshom  v.  County  Court,  42  W.  Va.  744, 
26  S.  E.  455,  holding  County  Court,  having  illegally  contracted  for  hogs, 
liable  for  reasonable  market  value  at  time  of  delivery;  dissenting  opin- 
ion in  Bath  Gas  light  Co.  v.  Claffy,  151  N.  Y.  45,  36  L.  R.  A.  671,  46 
N.  E.  396,  majority  holding  lessor  may  recover  on  ultra  vires  lease  for 
rent  accrued  where  lessee  occupied  property. 

Distinguished  in  Superior  Mfg.  Co.  v.  School  Dist.,  28  Okl.  296,  87 
L.  R.  A.  (N.  S.)  1054,  114  Pac.  329,  municipal  corporation  not  obliged 
to  pay  for  goods  received  and  retained  where  sum  exceeded  limit  of  its 
debt  incurring  power;  City  of  Goodland  v.  Bank  of  Darlington,  74  Mo. 
App.  378,  holding  ultra  vires  cannot  be  pleaded  as  defense  to  liability, 
under  executed  contract,  not  malum  in  se. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  cor- 
porations.   Note,  70.  Ahl  St.  Rep.  158,  171,  172,  175,  176. 

Miscellaneous.  Cited  in  Pittsburgh  etc.  R.  R.  Co.  v.  Bishop,  13  Ohio 
C.  C.  393,  not  in  point. 

131  U.  S.  380-391,  33  L.  Ed.  201,  9  Sup.  Ct  793,  WnJJAMS  ▼.  OONGEB. 

Sebearlng  refused  after  dose  of  tenn,  on  same  reasouB  prevlouBly  urged. 

Approved  in  Brandon  v.  West,  29  Nev.  142,  88  Pac.  141,  dismissing 

motion  to  modify  decision  of  court  where  the  error  claimed  was  not 

advanced  on  original  hearing;  Bushnell  v.  Crooke  Min.  etc.  Co.,  150 
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U.  S.  83,  87  K  Ed.  1007, 14  Sup.  Ct.  22,  application  for  rehearing  cannot 
be  entertained  when  presented  at  term  subsequent  to  trial  term;  Will- 
iams V.  Bennett,  1  Tex.  Civ.  App.  508,  20  S.  W.  859,  arguendo. 

131  IT.  8.  891^92,  88  L.  Ed.  216,  9  809.  Ot  79^  MABSHAIiL  ▼.  UNITED 
STATE& 

Not  cited. 

181  U.  &  392-894,  38  I*.  Ed.  203,  9  BupL  Ct  792;  EADFOBD  ▼.  FOLSOM. 

Practice  and  procedure  governing  transfer  of    causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  849. 

181  U.  8.  894-896,  38  L.  Ed.  204,  9  8lip.  Ot  792,  PAOIFIO  EXPBE8S  00.  ▼. 
MAIilN. 

On  error  by  defendant,  amount  In  conlrovtfrsy  Is  Judgment  below,  not 
plaintiff's  daim. 

Approved  in  Draper  v.  Clark,  59  Ohio  St.  339,  52  N.  E.  833,  amount 
of  judgment,  not  prayer,  determines  appellate  jurisdiction. 

131  U.  8.  896,  88  L.  Ed.  222,  9  Sup.  Ot.  793,  LIST  ▼.  PENNS7LVANIA. 
Death  of  accused,  in  criminal  case,  brought  up  on  error,  abates  the  suit. 
Approved  in  United  States  v.  Dunne,  173  Fed.  257,  258,  19  Ann.  Oas. 
1145,  97  C.  C.  A.  420,  and  State  v.  Furth,  82  Wash.  667,  144  Pac.  908, 
both  reafi&rming  rule. 

181  XT.  8.  896-397,  83  L.  Ed.  21%  9  Sop.  Ot.  794»  OHEOAGO  ETO.  BT.  T. 
GBAY. 

Not  cited. 

131  IT.  8.  397-iOl,  9  8np.  Ot.  791,  DENT  ▼.  FE&aUSOK. 

Motion  granted  to  dispense  with  filing  of  ten  of  the  tW€nty-flTe  copies 
of  record  required  by  rule. 

Cited  in  Ferguson  v.  Dent,  46  Fed.  94,  same  case, 

131  U.  8.  401-103,  9  8up.  Ot.  791,  NI0H0L8  ▼.  ICABSH.* 

Not  cited. 

131  IT.  &  403-405,  83  L.  Ed.  216,  9  Sup.  Ot  793,  HUNT  v.  SLA0KBX7SK. 

Party  who  testified  to  conversatijons  between  hims^  and  his  attorney 
waived  privilege  of  attorney. 

Approved  in  Cemey  v.  Paxton  &  Gallaghw  Co.,  83  Neb.  92, 119  N.  W. 
16,  reaffirming  rule. 
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131  U«  S.  406,  38  li.  Ed.  221,  9  8lip.  Ot  794,  MENKIN  ▼.  ATLANTA. 

I>eath  of  accused  ^vMle  case  is  pendloi^  In  appeUate  court  atetes  cause. 
Approved  in  United  States  v.  Dunne,  173  Fed.  257,  258, 19  Ann.  Oas. 
1146,  97  C.  C.  A.  420,  and  State  v.  Furth,  82  Wash.  667,  144  Pac.  908, 
both  reaffirming  role. 

131  U.  S.  405-425,  83  L.  Ed.  193,  9  Sup.  Ot  794,  FBEEIAND  v.  WILLIAMS. 
JtULgment  In  tort  Is  not  a  contract^  protected  by  obligation  daose. 
Approved  in  Johannessen  v.  United  States,  225  U.  S.  241,  56  L.  Ed. 
1071,  32  Sup.  Ct.  613,  and  United  States  v.  Spohrer,  175  Fed.  446,  both 
upholding  act  of  June  29,  1906,  authorizing  impeachment  for  fraud  of 
certificates  of  naturalization  theretofore  issued;  Wallace  v.  Adams,  204 
U.  S.  422,  51  L.  Ed.  661,  27  Sup.  Ct.  363,  decree  of  Indian  Territory 
court  declaring  person  a  citizen  was  not  beyond  power  of  Congress 
to  disturb ;  Downs  v.  Blount,  170  Fed.  20,  31  L.  R.  A.  (N.  S.)  1076,  95 
C.  C.  A.  289,  upholding  power  of  Texas  legislature  to  pass  curative  law 
which  did  not  affect  vested  right;  Evans-Snider-Buel  Co.  v.  McFadden, 
105  Fed.  301,  68  L.  R.  A.  900,  44  C.  C.  A.  494,  upholding  29  Stat.  510, 
c.  136,  requiring  recording  of  mortgages  of  personalty  of  nonresident  in^ 
Indian  Territory,  where  property  situated  therein ;  De  Ferranti  v.  Lynd- 
mark,  30  App.  D.  C.  426,  construing  act  of  Congress  of  March  3,  1903,. 
amending  act  of  March  3,  1897  (29  Stats,  at  Large,  693,  c.  391),  as  not 
having  a  retrospective  operation;  Ferry  v.  Campbell,  110  Iowa,  300,  81 
N.  W.  608,  holding  judgment  restraining  inheritance  tax  not  contract, 
hence  reversible  on  appeal  where  curative  statute  made  them  taxable; 
Douglass  V.  Loftus,  85  Kan.  724,  Ann.  Gas.  1913A,  378,  L.  B.  A.  1916B, 
797,  119  Pac.  75,  judgment  for  damages  for  trespass  was  not  affected 
by  subsequent  legislation  so  as  to  deprive  judgment  creditor  of  right  to 
maintain  suit  on  it;  Sawyer  v.  El  Paso  etc.  Ry.  Co.,  49  Tex.  Civ.  113, 
108  S.  W.  722,  upholding  constitutionality  of  statute  of  New  Mexico 
(Laws  1903,  p.  51,  c.  33),  in  action  for  personal  damages;  Ettor  v.  City 
of  Tacoma,  57  Wash.  59,  107  Pac.  1063,  upholding  act  repealing  law 
authorizing  recovery  of  damages  resulting  from  grading  of  street,  so 
as  to  take  away  right  of  action  for  damages  pending  when  such  repealing 
law  was  adopted ;  Gaff ney  v.  Jones,  44  Wash.  162,  87  Pac.  115,  act  taking 
away  right  to  revive  a  judgment  was  not  unconstitutional;  Day  v. 
Madden,  9  Colo.  App.  469,  48  Pac.  1055,  repeal  of  provision  for  attach- 
ment, in  actions  on  overdue  notes,  does  not  violate  Constitution;  dissent- 
ing opinion  in  Bettman  v.  Cowley,  19  Wash.  221,  40  L,  R.  A.  821,  53 
Pac.  58,  majority  holding  act  shortening  duration  of  judgment  liens 
invalid  as  to  existing  judgments.v 

Whether  a  judgment  is  a  contract.    Note,  17  L.  R.  A.  618,  614. 
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flliice  Judgment  in  tort  1b  not  a  contract  within  the  obligation  clanee. 
West  Virginia  Constitattan,  prohibiting  levy  on  property,  for  acta  of  war, 
applies  to  Judgments. 

Approved  in  Packer  v.  Whittier,  91  Fed.  513,  33  C.  C.  A.  658,  original 
cause  of  action  not  so  merged  in  judgment  as  to  prevent  its  being  shown. 

No  civil  liability  attaches  to  aoldiers'  acts  in  accordance  with  usages  of 
warfare. 

Approved  in  Stephens  v.  Cherokee  Nation,  174  U.  S.  478,  43  L.  Ed. 
1053,  19  Sup.  Ct.  734,  grant  of  new  remedy  by  way  of  review  is  not 
illegal  legislative  interference  with  judicial  proceedings;  Underbill  v. 
Hernandez,  65  Fed.  582,  38  L.  R.  A.  408,  13  C.C.  A.  51,  military  com- 
mander of  Venezuelan  revolution  is  not  liable  for  assault  on  American 
citizen  during  revolution. 

Responsibility  of  soldiers  and  militiamen.    Note,  L.  R.  A.  1915A« 
1145,  1151,  1153,  1155. 

Bill  in  equity  to  enjoin  judgment  for  tort  is  due  process  of  law. 

Approved  in  Cantini  v.  Tillman,  54  Fed.  975,  upholding  South  Caro- 
lina Tillman  liquor  law. 

Distinguished  in  Smith  v.  Bivens,  56  Fed.  355,  act  practically  requir- 
ing complainant  alone  to  fence  his  whole  tract  is  unconstitutionaL 

What  is  due  process  of  the  law.    Note,  20  Am.  St.  Rep.  559. 

Right  to  mandamus  against  a  public  officer.    Note,  16  £.  R.  G.  786. 

Miscellaneous.  Cited  in  McFadden  y.  Evans-Snider-Buel  Co.,  185 
U.  S.  514,  46  L.  Ed.  1019,  22  Sup.  Ct.  761,  upholding  act  of  February  3, 
1897,  validating  recorded  mortgage  of  personalty  of  nonresidents  of 
Indian  Territory  as  against  judgment  creditor  with  knowledge  of  mort- 
gage; Wallace  v.  Adams,  143  Fed.  726,  74  C.  C.  A.  540,  to  point  that 
Congress  may  authorize  review  of  decisions  final  when  rendered. 

131  IT.  &  430,  S3  L.  Ed.  209,  9  Sup.  Ot  796,  BATTER  v.  TEXAS  9t  PAO^ 
B.  CO. 

When  court  la  equally  divided.  Judgment  will  be  ^^rm^ 
Approved  in  Charlottesville  etc.  Ry.  Co.  v.  Rubin,  107  Va.  752,  60 
S.  E.  102,  reaffirming  rule. 

131  IT.  S.  440,  33  Ii.  Ed.  222,  9  Sup.  Ot.  800,  LOXTISVILLE  ETO.  BT.  00.  T. 
CENTBAL  ETO.  B.  B.  OO. 

Cited  in  Humphreys  V.  Perry,  148  U.  S.  647,  37  L.  Ed.  696,  13  Sup. 
Ct.  719. 

Drummer's  samples  as  baggage.    Note,  6  Ann.  Oas.  828. 
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131  V.  S.  xviii,  APPENDIX. 

Miscellaneous.  Cited  in  Adams  t.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  308, 
60  L.  B.  A.  33,  24  South.  319,  holding  Supreme  Court  filing  summary 
of  reasons  for  reversing  judgment  may  in  opinion  state  additional 
reasons. 

131  V.  8.  IxrU-lxlz,  EX  PABTE  BASMON. 

Not  cited. 

131  V.  8.  Izzl,  16  L.  Ed.  929,  SHANNON  ▼.  OAVAZOS. 

Practice  and  procedure  governing  transfer  of    causes  to  Federal 
Supreme  Court  for  review.    Note,  66  Ii.  R.  A.  865. 

131  U.  8.  IzzU-lzzUl,  16  L.  Ed.  796,  DAVIDSON  ▼.  LANIES. 

Not  cited. 

131  V.  8.  tszUl-lzzlT,  17  !•.  Ed.  603,  MIBAM0NTE8  ▼.  UNITED  STATES. 

Not  cited. 

131  U.  8.  Izzv-lzzz,  18  L.  Ed.  62,  SMITH  T.  OBTON. 

Vendee,  to  he  protected  as  hona  fide  purchaser,  must  diow  deed,  ven- 
dor's seizin,  payment  hef  ore  notice. 

Approved  in  Johnson  v.  Georgia  Loan  etc.  Co.,  141  Fed.  598,  72 
C.  C.  A.  639,  reaffirming  rule;  Wright-Blodgett  Co.  v.  United  States, 
236  U.  S.  404,  59  L.  Ed.  640,  35  Sup.  Ct.  339,  in  order  to  defeat  govern- 
ment's right  to  cancel  patent  to  land,  grantee  must  show  he  was  bona 
fide  purchaser  for  value;  Stonebraker-Zea  Cattle  Co.  v.  United  States, 
220  Fed.  101,  135  C.  C.  A.  96,  and  United  States  v.  Hill,  217  Fed.  843, 
both  holding,  in  suit  for  cancellation  of  patent,  burden  of  proving  lack 
of  notice  of  defects  is  on  defendant  claiming  to  be  bona  fide  purchaser; 
Johnson  v.  Hayward,  74  Neb.  166,  12  Ann.  Caa.  800,  5  L.  R.  A.  (N.  S.) 
112,  103  N.  W.  1061,  applying  the  maxim,  "prior  in  time,  prior  in  right'' 
to  rival  claimants  under  equitable  titles;  dissenting  opinion  in  Hop- 
kins V.  Hebard,  194  Fed.  320,  114  C.  C.  A.  261,  majority  holding  biU 
of  review  will  not  affect  title  of  bona  fide  purchaser  from  successful 
party  after  decree  and  without  a  notice  that  bill  of  review  is  to  be  filed. 

131  U.  8.  Izzx,  18  L.  Ed.  169,  WASHINGTON  OO.  ▼.  DUBANT. 

Appeal  allowed,  or  writ  of  ecror  aerrod,  U  essential;  agrMment  oC 
partlea  is  Iniwifflciwit 
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Approved  in  Headrick  v.  Larson,  152  Fed.  96,  81  C.  C.  A.  317,  parties 
could  not  by  stipulation  inject  into  appeal  matters  not  determined  in 
cause  below. 

131  U.  a  Izzz-lzxzl,  18  L.  Sd.  169,  DAYTON  ▼.  UNITED  STATBa 

Admiralty  appeal  diamlased  becauBO  decree  condemning  only  TeaseL 
wbere  cargo,  alBo  libeled,  not  flnaL 

Approved  in  Houston  v.  Brown,  5  Ind.  Ter.  376,  82  S.  W.  780,  order 
sustaining  demurrer  as  to  one  defendant  is  not  a  final  order  where  no 
disposition  was  made  of  case  as  to  other  defendant. 

» 

181  U.  &  Izxzi-lzzzii,  18  Ii.  Ed.  262,  MCLWAUSEE  ETC.  &  &  00.  T. 
HOWABD. 

Not  cited. 

131  U.  8.  IxzzU-lzxziii,  18  1m.  Ed.  247,  UNITED  STATES  ▼.  ABMEJO. 

Apkieanuiice  camuyt  be  (dumged  by  clerk  after  tenn,  from  general  to 
special,  witbout  leare  of  court. 

Approved  in  Lehigh  V.alley  Coal  Co.  v.  Yensavage,  218  Fed.  551,  134 
C.  C.  A.  275,  in  action  for  damages,  objection  to  jurisdiction  could  not 
be  raised  so  long  as  general  appearance  stands;  dissenting  opinion  in 
Lehigh  Valley  Coal  Co.  v.  Yenfeavage,  218  Fed.  557,  134  C.  C.  A.  275, 
majority  holding  that  general  appearance  waived  objection  that  wrong 
forum  had  been  selected. 

Practice  and  procedure  governing  transfer  of    causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  853. 

131  U.  a  IzacdT,  18  If.  Ed.  878,  WATEBS  v.  BARTlETJi, 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  845,  846,  853. 

131  U.  a  Izzxv,  19  It.  Ed.  201,  LE  MOBE  ▼.  UNITED  STATBa 

Not  cited. 

131  U.  8.  Izxzvlii-lxxxiz,  18  L.  Ed.  884,  (PATTEB80N  ▼.  HOA'S  EZEOa- 
TOBS. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  859. 

131  U.^  a  tcadz-xc,  19  L.  Ed.  168,  MABSHAUi  ▼.  IiADD. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg^ 
ments  of  State  courts.    Note,  63  L.  B.  A.  575. 
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ISl  U.  &  xel.XcU»  19  L.  Ed.  303,  MOBBIS  ▼.  BSBINESL 

Not  eited. 

131 17.  &  xcU-xdll,  19  lb  Ed.  378,  AMBBICAK  ETO.  PAPEB  CO.  ▼.  HE7T. 

Order  IflBoad  to  allow  cauM  wby  appeal  shoold  not  be  dismissed,  because 
flctltioiis. 

Approved  in  In  re  Burdick,  162  III.  53,  44  N.  £.  414  (see  dissenting 
opinion  in  162  III.  77,  44  N.  E.  422),  holding  stranger  cannot  maintain 
petition  to  strike  out  judgment  on  ground  that  suit  was  collusive. 

131  U.  8.  xdli-xciT,  19  L.  Ed.  287,  OHEOAGO  T.  BIGELOW. 

Appeal  not  dismissable  wbere  derk  failed  to  enter  it,  thongb  allowed; 
it  may  be  dooe  nunc  pro  tunc 

Approved  in  Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed. 
245,  9  C.  C.  A.  468,  holding  clerk's  certificate  showing  omission  from 
record  of  parts  of  transcript  bars  motion  to  dismiss. 

131  U.  8.  xor-zcvl,  19  L.  Ed.  682,  633,  TEZAB  r.  WHITE. 

Not  cited. 

131  U.  8.  xcvll,  19  L.  Ed.  462,  XATHAM  ▼.  T7NITED  STATES. 

Order  allowing  appeal  relates  back  to  date  of  prayer  for  allowance. 
Approved  in  J.  D.  Randall  Co.  v.  Foglesong  Mach.  Co.,  200  Fed. 
742,  119  C.  C.  A.  185,  where  judge  declined  to  act  on  appeal  papers 
duly  presented,  defendant  was  not  thereby  deprived  of  his  right  to 
appeal. 

131  V.  8.  xcvlli,  19  L.  Ed.  757,  DOWHIKa  ▼.  MoCABTNEY. 

Appeal  by  one  defendant,  wlttiont  notice  to  others,  or  their  refusal, 
dismissed. 

Approved  in  Hardee  v.  Wilson,  146  U.  S.  182,  36  L.  Ed.  934,  13  Sup. 
Ct.  40,  holding  decree  from  which  all  defendants  must  appeal  joint 
decree ;  Humes  v.  Third  Nat.  Bank,  54  Fed.  920,  4  C.  C.  A.  668,  holding 
sureties  cannot  have  judgment  reviewed  on  error  without  joining  prin- 
cipal ;  Loveless  v.  Ransom,  107  Fed.  627,  46  C.  C.  A.  516,  dismissing  wnt 
of  error  from  judgment  in  action  of  debt  on  lease  bond  where  one 
surety  only  brought  error. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal' 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  855. 

131  U.  8.  xcvlli-xcix,  19  L.  Ed.  831,  WOOD  ▼.  BIOHABDa 

'  Not  cited. 
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131  U.  a  xdz-c,  19  L.  Ed.,  462,  BAU^IMOBE  ETO.  B.  S.  CO.  ▼.  MAR- 
SHALL CO.  ^ 

Certificate  of  division  on  anestioii  of  Ctrcnit  Court's  Jmisdiction  Is  re- 
viewable by  Bapreme  Court. 

Cited  in  Maynard  v.  Hecht,  151  U.  S.  327,  88  L.  Ed.  180,  14  Sup.  Ct. 
354,  where  appeal  is  on  question  of  jurisdiction  alone,  certificate  of 
question  is  essential. 

131  U.  8.  c,  19  L.  Ed.  500,  COX  ▼.  UNITED  STATES  ex  reL  McOASEAHASw 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  838,  845,  850,  853. 

131  U.  S.  d-cil,  20  L.  Ed.  679,  PETTON  v.  HEINEEIK. 

Contract  by  New  York  consignee  to  make  advance  on  goods  draws  tn^ 
terest  by  New  York  rate,  though  consignee  of  another  State. 

Approved  in  Falls  v.  United  States  Sav.  etc.  Bldg.  Co.,  97  Ala.  434,  24 
L.  B.  A.  182,  13  South.  32,  holding  lex  loci  contractus  governs  as  to  in- 
terest, irrespective  of  lex  loci,  as  to  usury. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  Ii.  B.  A.  52. 

131  U.  S.  cili-dv,  21  L.  Ed.  141,  GABDNEB  T.  OOODYEAB  DENTAI» 
VULCANITE  CO. 

Appeal  dismissed  as  coUuslTe  where  one  party  paid  counsel  on  both 
sides  in  both  courts. 

Approved  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed. 
986,  rule  is  not  applicable  in  suit  brought  under  Rev.  Stats.,  §  4915,  to 
obtain  a  patent;  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178 
Fed.  975,  in  suit  to  obtain  issuance  of  patent,  the  uniting  of  adverse 
interests,  when  fully  disclosed  to  court,  is  not  collusive;  Carlson  v.  City 
of  Helena,  38  Mont.  584,  585,  101  Pac.  164,  refusing  to  dismiss  action 
to  enjoin  city  from  issuing  bonds,  as  collusive,  though  plaintiff's  counsel 
was  assisted  by  defendant  to  counsel  in  preparing  complaint. 

131  U.  8.  cvl-dx,  21  L.  Ed.  519,  BAIBD  T.  UNITED  STATES. 

One  has  no  right  to  conduct  his  bustnees  so  as  to  swell  dalm  for  dam- 
ages on  contract. 

Approved  in  Western  Union  Tel.  Co.  v.  Ivy,  177  Fed.  67,  100  C.  C.  A. 
481,  applying  rule  in  action  for  damages  against  telegraph  company 
where  plaintiff's  right  to  recover  depended  on  finding  one  contingency 
after  another  in  his  favor. 

131  U.  S.  ex,  20  L.  Ed.  636,  MONOEE  T.  SHIBLET. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  843. 
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131  U.  8.  czi-czlY,  21  L.  Ed.  112,  WILLIAMS  T.  BfiYKOLDfi. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Cm.  1916A,  306. 

131  U.  8.  cxiT-cxv,  21  L.  Ed.  127,  MATS  T.  FBITTOK. 

State  decision  advarse  to  claim  under  Bankruptcy  Act  is  reviewable  by 
Supreme  Gourtw 

,     Approved  in  Zavela  v.  Reeves,  227  U.  S.  628,  Ann.  Oas.  1914D,  664, 
57  L.  Ed.  677,  33  Sup.  Ct.  365,  where  defendant  pleaded  discharge  in- 
bankruptcy  to  defeat  action  on  debt  which  plaintiff  claimed  had  been 
revived  by  new  promise,  a  right  was  claimed  under  Federal  Bankruptcy 
Act. 

131  U.  &  czv-czvlil,  21  L.  Ed.  966,  GAKRATT  ▼.  SEIBEBT. 

Requisites  of  specification  for  patent  describing  entire  combination 
of  several  machines  or  processes.    Note,  20  E.  R.  C.  307. 

131  V.  8.  cziz,  21  L.  Ed.  962,  UNBEBWOOD  T.  McYEIQH. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  E.  A.  838. 

131  U.  S.  ezzv-conn,  22  L.  Ed.  148,  B01»B  COUMTT  0OMMI8SI0NEB8 
▼.  C30BMAN. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  867. 

131  U.  a  cxxvl-czzzl,  23  L.  Ed.  82,  DAME  ▼.  OHLOAQO  MFO^  00. 

Combination,    productive    of   new   and   useful   result,   ia   patentable 
though  all  parts  known. 

Approved  in  Greenwald  v.  Weiss,  180  Fed.  475,  applying  rule  to  patent 
for  cheese-stirring  apparatus,  which  was  a  new  combination  of  old 
elements. 

131  V.  S.  czzil-czzzlT,  22  L.  Ed.  449,  MOKQEB  T.  8HIBLET. 

Ndt  cited. 

131  U.  8.  czzzT-^aoccvl,  23  L.  Ed.  461,  FLOBIDA  ▼.  ANBEBSOK. 

Not  cited. 


131  U.  S.  czzxvii-czxZvUl,  23  L.  Ed.  871,  OSBOBN  T.  UNITED  STATES. 

If  Soprema  Oourt  Judgment  sQent  as  to  costs,  each  must  pay  his  own. 

Approved  in  United  States  v.  Miller,  223  Fed.  185,  defendant  in 

criminal  case  not  taxable  with  attorney's  docket  fees  in  Supreme  Court 

and  Circuit  Court  of  Appeals. 
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Clerk  may  wltbhold  mandftte  until  fees  paid,  if  he  Iim  no  Becnil^ 
ftoni  party. 

Approved  in  Naretti  v.  Scully,  133  Fed.  829,  where  after  libel  in 
admiralty  filed  respondent  defaulted  and  settled  case  out  of  court,  he 
was  not  entitled  to  have  release  executed  on  settlement  filed  in  satisfac- 
tion of  judgment  except  on  paying  costs. 

ISl  U.  8.  cxzzix-czUl,  21  L.  Ed.  585,  PHIFP8  ▼.  SEDaWIOK. 

Not  cited. 

131  XT.  a  czlii,  23  L.  Ed.  1008,  MEV8  T.  OONOVEBw 

Owner  is  entitled  to  recover  amount  of  gains  Infringer  made  lyy  use 
Of  inventtoik 

Approved  in  Brown  Bag  Filling  Mach.  Co.  v.  Drohen,  171  Fed.  439, 
upholding  standard  of  comparison  adopted  by  court  to  establish  gains 
and  profits. 

131  U.  8.  cxlll-cdlil,  23  Zi.  Ed.  1010,  FOBEE  ▼.  McVEKm. 
Not  cited. 

131  U.  a  cxUU-czliv,  23  L.  Ed.  1008,  BUCKMAN  ▼.  BEBOHOLZ. 
Not  cited. 

131  V.  8.  cxllT,  23  la.  Ed.  961,  GEBMANIOA  NAT.  BANK  T.  OA8E. 

8toGkliolders  of  Insolvent  national  bank  are  liable  to  make  contributloii. 
Approved  in  Deweese  v.  Smith,  106  Fed.  446,  66  L.  R.  A.  971,  45 
C.  C.  A.  408,  upholding  controller's  power  to  make  successive  assessments 
on  stockholders  when  necessary  to  pay  debts  of  bank;  Studebaker  v. 
Perry,  102  Fed.  949,  43  C.  C.  A.  69,  holding,  under  Rev.  Stats.,  §  5151, 
controller  has  power  to  order  successive  assessments  upon  national  bank 
stockholders,  aggregating  stockholder's  full  liability. 

Successive  assessments  on  stockholders  for  debts.    Note,  66  Ii.  R.  A. 
972. 

That  is  ''in  dijq;nite^  wbidi  would  be  settled  by  decree  if  not  appealed! 
from. 

Approved  in  Studebaker  v.  Rerry,  184  U.  S.  265,  45  L.  Ed.  532,  22 
Sup.  Ct.  466,  holding  controller  authorized  by  Rev.  Stats.,  §  5234,  to  levy 
second  assessment  on  stockholders  where  both  do  not  exceed  par  value 
of  stock. 

131  XT.   8.   cxlv,  24  L.  Ed.   247,  VAN  NOEDEK  T.   BENNEB. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  536. 
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131  V.  a  czlTl-czlTili,  24  L.  Ed.  511,  THATOHEB  T.  KAUOHEB. 

Right  of  one  leaving  chattels  in  another's  possession  as  against  lat- 
ter's  vendees  or  creditors.    Note,  26  L.  R.  A.  (N.  8.)  764. 

131  U.  8.  czlYlil-Hd,  24  L.  Ed.  1069,  EUZABETH  ▼.  AMERICAN  NICHOL- 
SON PAV.  CO. 

Supreme  Court  may  amend  decree  erroneously  entered,  at  any  time. 
Approved  in  State  v.  F.  B.  Williams  Cyress  Co.,  132  La.  962,  Ann. 
Cas.  1914D,  1290,  61  South.  993,  upholding    jurisdiction  of    Supreme 
Court  to  amend  its  judgment  at  term  subsequent  to  that  at  which  judg- 
ment was  rendered. 

Joint  decree  below,  incorrect  only  ae  to  some  parties,  may  be  reversed 
entirely,  or  in  part. 

Approved  in  Alfred  Richards  Brick  Co.  v.  Rothwell,  19  App.  D.  C. 
179,  reafiirming  rule. 

131  U.  S.  cl--cli,  24  L.  Ed.  926,  JONES  ▼.  GBOVEB  ft  BAEEB  SEWINQ 
MACH.  CO. 

'  Bill  of  exceptions,  signed  after  term,  without  order  of  ooort^  is  not  part 
of  record. 

Approved  in  Kelly  v.  Moore,  22  App.  D.  C.  8,  reaffirming  rule;  United 
States  V.  Jones,  149  U.  S.  263,  37  L.  Ed.  726,  13  Sup.  Ct.  840,  holding 
bill  of  exceptions,  signed  after  term,  without  order  extending  time, 
improvidently  allowed;  Morse  v.  Anderson,  150  U.  S.  158,  37  Ii.  Ed. 
1037,  14  Sup.  Ct.  44,  reaffirming  rule;  Robertson  v.  Cockrell,  209  Fed. 
843,  126  C.  C.  A.  567,  affirming  judgment  for  want  of  bill  of  exceptions 
seasonably  allowed;  Wyss-Thalman  v,  Maryland  Casualty  Co.,  193  Fed. 
54,  113  C.  C,  A.  383,  where  bill  of  exceptions  was  never  submitted  to 
opposing  counsel,  it  could  not  be  allowed  after  expiration  of  term ;  Pitts- 
burgh Gas  etc.  Co.  v.  Goff-Kirby  Coal  Co.,  151  Fed.  468,  81  C.  C.  A. 
76,  fact  that  exhibits  were  mislaid  and  not  found  until  after  expiration 
of  term  was  sufficient  to  excuse  failure  to  sign  bill  of  exceptions  within 
term ;  Merchants'  Ins.  Co.  v.  Buckner,  98  Fed.  224,  39  C.  C.  A.  19,  hold- 
ing bill  of  exceptions  may  be  settled  at  succeeding  term  where  motion 
for  new  trial  filed  in  current  term  and  court  orders  stay  of  execution; 
Johnson  v.  Gebhauer,  159  Ind.  276,  64  N,  E.  857,  holding  unconstitutional 
Ind.  Acts  1901,  p.  511,  allowing  court  in  certain  cases  to  extend  time 
for  filing  bill  of  exceptions;  Crowe  v.  Corporation  of  Charles  Town,  62 
W.  Va.  98,  13  AnxL.  Caa.  1110,  57  S.  £.  332,  bills  of  exception  not  signed 
and  certified  within  thirty  days  after  adjournment  ooold  not  be  treated 
as  part  of  record. 
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131  U.  8.  ell-dill,  24  L.  Ed.  706,  8AWYEB  ▼.  WEAVES. 

Parol  evidence  to  vary,  etc.,  written  contract.    Note,  17  L.  R.  A. 
271. 

131  U.  8.  cUJl-clT,  24  Ii.  Ed.  706^  OONKBOTIOUT  GEN.  LIFE  IMS.  00.  T. 
BUBNSTOIE. 

Not  cited. 

131  U.  a  (dTi-dvU,  24  L.  Ed.  808,  BI8HEB  ▼.  SMITH. 

Parol  evidence  that  instnunent  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.    Note,  L.  R.  A.  1016B,  78. 

131  U.  8.  dvlll,  24  If.  Ed.  368,  NONCONNAH  TURNPIKE  CO.  ▼.  TEN- 
NESSEE ex  rel.  TALLET. 
Qaestion  of  Stote  law  alone  does  not  give  Federal  ooo^t  JulBdictlon 

over  State  Judgment, 
Approved  in  Rose  v.  State  of  Kansas,  203  U.  8.  580,  61  L.  Ed.  826, 

27  Sup.  Ct.  779,  following  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  541. 

131  U.  8.  cUz,  24  L.  Ed.  686,  UNITED  STATES  T.  BBISOOIJi. 

Not  cited. 

131  U.  S.  clz,  26  L.  Ed.  620,  DUMONT  ▼.  DES  M0INE3  ETC.  R.  R.  CO. 

Fetltlon  for  bUl  of  review  on  ground  of  newly  discovered  evidence 
will  not  be  granted  if  diowlng  evident  lachee. 

Approved  in  Smith  v.  Rucker,  95  Ark.  521,  30  L.  R.  A.  (N.  S.)  1030, 
129  S.  W.  1080,  reaffirming  rule;  Kelley  Bros.  &  Spielman  v.  Diamond 
Drill  etc.  Co.,  142  Fed.  871,  question  of  diligence  on  bill  of  review  for 
newly  discovered  evidence  not  considered  on  final  bearing;  Jorgensen 
V.  Young,  136  Fed.  381,  69  C.  C.  A.  222,  bill  of  review  not  filed  till  more 
than  two  years  after  judgment  entered  and  long  after  time  for  appeal 
is  too  late;  In  re  Allen  v.  Wrisley  Co.,  133  Fed.  389,  66  C.  C.  A.  450, 
leave  to  file  petition  to  set  aside  confirmation  of  composition  in  bank- 
ruptcy refused  only  where  petition  shows  petitioner  not  entitled  to  re- 
lief; Reynolds  v.  Florida  etc.  Ry.  Co.,  42  Fla.  457,  28  South.  869,  holding 
insufficient  bill  of  review  for  newly  discovered  evidence  which  showed 
no  inquiry  into  facts  constituting  such  evidence;  Howton  v.  Roberts,  20 
Ky.  Law  Rep.  1331,  49  S.  W.  342,  holding  want  of  recollection  of  re- 
corded deed  no  ground  for  new  trial. 

Bill  of  review  for  newly  discovered 'evidence.    Note,  SO  L.  S.  A. 
(N.  S.)  1042. 
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131  U.  a  dz-clxi,  25  L.  Ed.  157,  OASSON  T.  OBEB. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  541. 

131  U.  S.  elzi-clxil,  25  I^  Ed.  406,  FLOXTENOT  r.  IiASTSAFEa 

.  General  verdict  "for  tlie  def  endaat"  is  same  as  special  verdict  on  eadi 
issne^  and  autjiorlxes  same  Judgment. 

Approved  in  Topliff  v.  Topliff,  8  Ohio  C.  C.  65,  following  rule. 

131  U.  S.  clTll,  24  If.  Ed.  1011,  METBOFOUTAN  BANK  ▼.  OONNEOTICOT 
HUTUAI.  LIFE  INS.  tO. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  415. 

131  U.  8.  dxiv-clzv,  26  L.  Ed.  519,  UNITED  STATES  ▼.  MOBGAN. 

Not  cited. 

131  U.  8.  clzv-dzvi,  24  lb  Ed.  1100,  EDONT  V.  HUNT. 
Marriage  contract  is  not  within  the  obligation  clause. 
Approved  in  State  v.  Tutty,  41  Fed.  759,  7  L.  B.  A.  53,  upholding  pro- 
hibition of  marriages  between  blacks  and  whites;  Cunningham  v.  Cun- 
ningham, 206  N.  Y.  348,  43  L.  R.  A.  (N.  S.)  355,  99  N.  E.  848,  illegal 
marriage  in  New  Jersey  was  subject  to  annulment  in  New  York,  being 
repugnant  to  public  policy  and  legislation;  dissenting  opinion  in  Liv- 
ingston V.  Livingston,  173  N.  Y.  389,  93  Am.  St.  Bep.  606,  66  N.  E.  127, 
majority  holding  unconstitutional  N.  Y.  Laws  1900,  c.  742,  permitting 
court  to  modify  direction  of  judgment  requiring  defendant  to  support 
plaintiff  and  children. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  537. 

131  U.  S.  dzvl,  25  L.  Ed.  191,  KNOZ  0OT7NT7  ▼.  tlNXTED  STATEa 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  859. 

131  U.  S.  dzviil,  25  L.  Ed.  782,  CBANE  ▼.  KANSAS  PAC.  BT.  CO. 

Bight  of  next  of  kin  to  maintain  action  in  interest  of  estate. 
Note,  22  L.  B.  A.  (N.  S.)  454. 

131  U.  S.  cUx-clzzli,  25  L.  Ed.  733,  X7NITED  STATES   r.  OAINBB. 

Costs  cannot  be  awazded  in  criminal  case  unless  aathorised  by  some 
statute. 
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Approved  in  Eisen  v.  Multnomah  County,  31  Or.  135,  49  Pac.  731, 
holding  provision  that  State  shall  receive  and  be  liable  for  costs,  inap- 
plicable to  criminal  proceedings. 

J.31  U.  8.  clxzii-cbalY,  26  lb  Ed.  6M,  KNIOKEBBOOKEB  UFE  DIB.  CO. 
T.  8CHNEIDEB. 

Pleading  on  inaoranoe  policy  averzjsg  proof  of  death  need  not  be 
prorved  where  answer,  after  general  denial,  rellea  wholly  on  qpecial  def enaa 

Approved  in  Hennessy  v.  Metropolitan  Ldfe  Ins.  Co.,  74  Conn.  703, 
52  Atl.  491,  holding  erroneous,  under  rules  of  court,  section  162,  ex- 
cluding specific  denial  in  action  on  insurance  policy  where  general  denial 
denied  all  complaint  but  insurance  and  death;  Aetna  Life  Ins.  Co.  v. 
Bethel,  140  Ky.  618,  131  S.  W.  527,  failure  to  raise  issue  in  answer 
that  notice  or  proofs  of  loss  were  not  furnished  conclnded  company 
from  questioning  these  matters. 

Distinguished  in  Whalen  v.  Western  Assur.  Co.,  185  Fed.  492,  107 
C.  C.  A.  590,  discussing  clause  in  policy  providing  for  prompt  notice 
of  disaster  to  assurers. 

131  U.  8.  dzzlY-clxiT,  26  L.  Ed,  572,  McDimE  ▼.  GIBLIN. 

Compensation  for  anffexing  may  be  awarded  by  Jury  in  action  for 

negligent  wounding.  ^ 

Approved  in  Kennon  v.  Gilmer,  131  U.  S.  27,  33  L.  Ed.  113,  9  Snp. 
Ct.  698,  reaffirming  rule;  Southern  Exp.  Co.  v.  Platten,  93  Fed.  940, 
36  C.  C.  A.  46,  holding  recovery  allowable  for  mental  suffering  resulting 
from  proved  physical  injury;  United  States  Smelting  Co.  v.  Parry,  166 
Fed.  415,  416,  92  C.  C.  A.  159,  upholding  instruction  naming  ''mental 
suffering  due  to  injury''  as  one  of  the  elements  to  be  considered. 

131  V.  B.  dxxY-dzxvli,  25  Ii.  Ed.  976,  BIOS  ▼.  EDWABDCk 

Not  cited. 

131  V.  S.  dzxvU-dZJOE,  26  L.  Ed«  1009,  O'BEIUiY  ▼.  EDEXNGTON. 

Not  cited. 

181  U.  8.  dzzx-dxzzl,  26  It,  Ed.  561,  CONVECTiOUT  MtJT.  UFE  INS. 
CO.,  PETITIONEE. 

MandamoB  wlU  not  lie  If  there  Is  remedy  by  appeal  if  case  la  put  in  eoai- 
dltlon  for  it. 

Approved  in  Moore  v.  United  States,  33  App.  D.  C.  604,  reafiBbrming 
rule;  State  v.  Second  Judicial  District  Court,  17  N.  M.  285,  127  Pac. 
24,  dismissing  petition  for  peremptory  writ  of  mandate  to  compel  court 
to  reinstate  case  and  proceed  to  try  it;  State  v.  Thompson,  118  Tenn. 
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579,  20  L.  R.  A.  (N.  S.)  1,  102  S.  W.  351,  mandamus  not  proper  remedy 
to  review  the  setting  aside  of  defanlt  judgment. 

131  U.  8.  ebODdr-clzzzli,  26  L.  Sd.  301,  HAND  r.  HAGOOD. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  518. 

131  TT,  a  dzzzlU-clzzzvl,  26  Z..  Ed.  90,  Ain>BEW8  ▼.  OONOAB.. 

Not  cited. 

131  U..8.  dzzxvlHdzzxTU*  26  L.  Ed.  177,  OIBBS  T.  BIESMA. 

Not  cited. 

131  U.  8.  cmxvU-<±cixlx,  26  L.  Ed.  176^  XAI8EB  T.  SnOENEY. 

Husband's  note  may  be  secured  by  Joint  trust  deed  of  wlfe^s  property 
in  District  of  Oolombia. 

Approved  in  Zeust  v.  Staffan,  14  App.  D.  C.  213,  wife  had  no  power 
to  dispose  by  will  of  property  acquired  by  her  by  gift  from  her  hus- 
band ;  Davis  v.  Coblens,  12  App.  D.  C.  59,  where  title  of  married  woman 
vested  prior  to  statute  defining  separate  property  rights,  husband's  rights 
by  curtesy  and  her  own  disabilities  in  respect  to  conveyance  were  not 
removed;  Rathbone  v.  Hamilton,  4  App.  D.  C.  485,  and  Cammack  v. 
Carpenter,  3  App.  D.  C.  227,  both  holding  where  wife  acquired  property 
from  husband  through  third  person,  she  held  it  subject  to  her  conmion- 
law  disabilities. 

Effect  of  conveyance  by  husband  to  wife.    Note,  69  L.  R.  A.  866. 

131  TT.  8.  dSEZlX-czcl,  26  L.  Ed.  212»  BELFE  T.  WILSON. 

Power  of    court  to  amend  verdict    by  adding  interest.    Note,  25 
L.  R.  A.  (N.  S.)  311»  312. 

131  V.  8.  czci,  26  L.  Ed.  125,  HAUEN8TEIN  r.  LTNHAM. 

Liability  of  public  officer  for  costs.    Note,  Ann.  Gas.  1915D,  566. 

131  U.  8.  czcU-cxcvll,  26  Ik  Ed.  243,  X7NION  PAG.  S.  S.  GO.  ▼.  OLOPPER. 

Conclusiveness  of  expert's  testimony.    Note,  42  L.  R.  A.  757. 

131  U.  a  cc-cd,  26  lb  Ed.  310,  HHJ.  v.  HARDINO. 

Not  cited. 

131  U.  8.  cd,  26  I>.  Ed.  427,  FABLOW  T.  SELLET. 

Allowance  by  Glrcoit  Gonrt  of  receiyer's  appeal  Is  eovtfiliBl  to  le«ri 
to  appeaU 
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Distingnisbed  in  Bosworth  v.  Terminal  Ry.  Assn.,  80  Fed.  972,  26 
0.  C.  A.  279,  holding  allowance  of  appeal  by  receiver  does  not  authorize 
appeal  which  he  had  no  right  to  take. 

Right  of  receiver  to  appeal  from  judgment  respecting  receivership. 
Note,  Ann.  Cas.  1916D,  803. 

Receiver's  right  to  appeal.    Note,  L.  B.  A.  1916D,  811. 

131  U.  8.  colli,  26  If.  Ed.  1110,  KATIONAI.  LIFE  IKS.  CO.  T.  80HEFFEB. 

There  Is  no  final  judgmemt  snac^rtlhle  of  writ  of  error  where  new 
trial  denied  hut  no  Judgment  entered. 

Approved  in  Axtell  v.  Wehber,  203  U.  S.  578,  51  L.  Ed.  325,  27  Sup. 
Ct.  778,  and  Muskogee  Land  Co.  v.  Blackburn,  20  Okl.  807,  95  Pac.  263, 
both  reaffirming  rule. 

Entry  or  record  necessary  to  complete  judgment  or  order.  Note, 
28  I..  R.  A.  632. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  516. 

131  U.  8.  cdT,  26  L.  Ed.  741,  SOBUOOB  v.  MEMPHIS  ETC.  BT.  CX>. 

Appeal  bonds,  for  costs  only,  need  not  be  signed  hy  all  appellants;  being 
approved  it  secures  ^M^ellees. 

Approved  in  Taylor  v.  Leesnitzer,  31  App.  D.  C.  97,^  White  v.  Con- 
necticut General  Life  Ins.  Co.,  34  App.  D.  C.  469,  and  White  v.  Con- 
necticut General  Life  Ins.  Co.,  34  App.  D.  C.  463,  all  reaffirming  rule. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  846,  859. 

131  U.  S.  ccv,  MABSHAU.  ic.  KNOTT. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  471. 

131  U.  8.  ccvl,  UKITED  STATES  ▼•  SMOOT. 

Not  cited. 

131  XT.  S.  ccviU-edz,  BEBONEB  ▼.  PAIfTHOBP. 

Time  and  manner  of  raising  and  deciding  questions  in  State  eonrt 
to  ohtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
39. 

131  V.  S.  cdz,  23  L.  Ed.  961,  MEYEB  T.  PBITOHABD. 

Boxrendeir  of  letters  Patent  erttngntshes  them,  and  reiflsae  does  noH 

affect  antecedent  suits. 
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Approved  in  Coffield  v.  Fletcher  Mfg.  Co.,  167  Fed.  324,  93  C.  C.  A. 
25,  no  damage  can  be  recovered  for  acts  of  infringement  committed 
prior  to  reissue. 

Appeal  must  be  dismissed  If  patent  surrendered  whUe  pending. 
Approved  in  Lewis  Pnb.  Co.  v.  Wyman,  168  Fed.  758,  McCarty  v. 
Kepreta,  24  N.  D.  435,  Ann.  Cas.  1916A,  834,  48  L.  R.  A.  (N.  8.)  65, 
139  N.  W.  1010,  and  Hamer  v.  Commonwealth,  107  Va.  637,  59  S.  E. 
400,  all  holding  courts  will  not  proceed  to  adjudicate  when  there  is  no 
subject  matter  on  which  judgment  can  operate;  Lattig  v.  Dean,  25 
App.  D.  C^  597,  all  suits  pending  on  original  patent  must  fall  when  new 
patent  is  issued  in  place  thereof. 

131  U.  &  OCX,  24  Ik  Ed.  270,  WILSON  ▼.  HOSa 

•  » 

BeheailngiB  are  not  granted  for  eirrors  In  admisBlon  or  exclusion  of 
evidence  unless  sabstaattal  Justice  requires  it. 

Approved  in  Pigeon  v.  Employers'  Liability  Assur.  Corp.,  216  Mass. 
55,  Ann.  Gas.  1916A,  737,  102  N.  E.  934,  4  N.  G.  G.  A.  520,  reaffirming 
rule. 

131  TI.  S.  cczi-ccxil,  24  Ii.  Ed.  616,  8TATEK  ISLAND  BT.  00.  ▼.  LAM- 
BERT. 

Writ  of  error  dismissed,  no  Federal  question  appearing  to  have  been  in- 
volved or  decided. 

Approved  in  Hamburg-American  S.  S.  Co.  v.  Lennan,  194  U.  S.  628, 
48  Ii.  Ed.  1157,  24  Sup.  Ct.  857,  reaffirming  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  638. 

131  U.  8.  ccxlU-ccxiT,  26  Ii.  Ed.  90,  SCAB8H  v.  OITESEinr  INS.  00. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  638,  Q41. 

131  V.  B.  ocxiv-ccxT,  25  lb  Ed.  928,  DE  UANO  V.  GAINEa 
Not  citedr 

131  V,  &  ocxv,  26  L.  Ed.  606,  WEATHBBBT  y.  BOWIE. 

Wliere  on^  Federal  anestlon  was  treated  by  State  court  as  abaadooad* 
ezror  does  not  lis. 

Approved  in  Hamburg-American  S.  S.  Co.  v.  Lennan,  194  U.  S.  628, 
48  L.  Ed.  1157,  24  Sup.  Ct.  857,  reaffirming  rule. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.*  52. 
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Record  for  showing  Federal  Supreme  Court's  jurisdiotion  to  review 
State  court's  decision.    Note^  63  L.  K  A.  881. 

131  U.  8.  cczvi-ccxvii,  26  !■.  Ed.  439,  BAOON  r.  INTBBNATIONAL  BAKS. 

Not  cited. 


131  V.  a  eer^m,  26  lb  Ed.  801,  ZJBABT  ▼.  LOITO. 

Not  cited. 

131  U.  &  ccHz,  26  L.  Ed.  703,  IiANE  ▼.  WAUiAOE. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  618. 

131  U.  B.  oezxviU,  24  L.  Ed.  368,  000DEK0T70H  HOBSB-SEK)B  MFG.  GO. 
▼.  BHODE  ISIAND  HOBSE-^HOE  GO. 

Cited  in  Pennsylvania  Co.  v.  Bender,  148  U.  S.  261,  87  L.  Ed.  443, 
13  Sup.  Ct.  594. 
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UNITED  STATES  REPORTS. 


132  UNITED  STATES. 


132  U.  8. 1-13,  83  L.  Ed.  231,  10  Sup.  Ot.  19,  METBOPOUTAIT  S.  B.  00.  ▼. 
DISTBIOT  OF  OOLXJMBIA. 

District  of  OolmnblA  may,  In  a  sense,  be  called  a  State. 

Approved  in  Geofroy  v.  Riggs,  133  U.  S.  269,  33  L.  Ed.  646,  10  Sup. 
Ct.  297,  and  Talbott  v.  Silver  Bow  County  Comnurs.,  139  U.  S.  444,  35 
L.  Ed.  212,  11  Sup.  Ct.  596,  State,  in  broader  sense,  includes  territories 
and  District  of  Columbia;  United  States  v.  Whelpley^  125  Fed.  619, 
holding  act  March  2,  1895,  prohibiting  carriage  of  lottery  tickets  from 
one^tate  to  another,  inapplicable  to  carriage  into  District  of  Columbia; 
United  States  v.  Cella,  37  App.  D.  C;  435,  and  United  States  v.  Cella,  37 
App.  D.  C.  426,  both  holding  crime  of  conducting  bucket-shop  in  Dis- 
trict must  be  prosecuted  in  name  of  United  States;  Baltimore  etc.  R.  R. 
Co.  V.  District  of  Columbia,  10  App.  D.  C.  125,  holding  District  might 
regulate  speed  of  street-cars;  United  States  v.  Ross,  5  App.  D.  C.  253, 
holding  District  cannot  compel  plumbers  to  pass  examination  in  hygiene. 

Distinguished  in  United  States  v.  MacFarland,  28  App.  D.  C.  558, 
holding  District  of  Columbia  has  no  legislative  powers. 

District  of  Columbia  Is  numidpal  corporatioii,  haying  zlght  to  sue 
and  be  sued. 

Approved  in  Kawananakoa  v.  Polyblank,  205  U.  S.  353,  51  L.  Ed.  836, 
27  Sup.  Ct.  526,  holding  conveyance  of  part  of  mortgaged  property  to 
District  of  Columbia  will  not  defeat  foreclosure;  District  of  Columbia 
V.  Camden  Iron  Works,  181  U.  S.  458,  45  L.  Ed.  962,  21  Sup.  Ct.  682, 
holding  binding  on  District  of  Columbia  as  specialty  contract  executed 
by  commissioners  for  corporation  under  own  signatures  and  seals ;  Demp- 
sey  V.  District  of  Columbia,  1  App.  D.  C.  68,  holding  District  might 
prosecute  unlawful  sale  of  liquor;  Higgins  y.  Brown,  20  OkL  399,  1 

(877) 
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Okl.  Cr.  76,  94  Pac.  720,  holding  District  Court  of  State  of  Oklahoma 
has  jnrisdiction  over  crimes  committed  in  Indian  Territory  before 
admission  of  State;  District  of  Columbia  v.  Woodbury,  136  U.  S.  456, 
34  L.  Ed.  474,  10  Sup.  Ct.  992,  following  rule;  District  of  Columbia  v. 
Bailey,  171  U.  S.  175,  43  L.  Ed.  125,  18  Sup.  Ct.  874,  commissioners 
cannot  agree  to  common-law  submission  of  claim  against  District ;  Work- 
man V.  New  York,  63  Fed.  303,  city  is  liable  for  tort  of  its  fire  depart- 
ment; Washington  etc.  R.  R.  Co.  v.  District  of  Columbia,  136  U.  S. 
653,  34  L.  Ed.  549,  10  Sup.  Ct.  1075,  reafBrming  rule;  Lincoln  County 
V.  Luning,  133  U.  S.  530,  33  L.  Ed.  767, 10  Sup.  Ct.  363,  county  is  part 
of  State  only  as  municipal  corporation  is  such ;  In  re  School  Committee, 
26  R.  I.  166,  58  Atl.  629,  arguendo. 

District  of  OoliimlHa  is  subject  to  statute  of  Umltatioiis. 
Approved  in  Little  v.  Kohn,  185  Fed.  301,  holding  action  to  recover 
on  stockholder's  liability  lapses  after  six  years;  Board  of  Levee  In- 
spectors V.  Southwestern  Land  &  T.  Co.,  112  Ark.  476,  166  S.  W.  592, 
holding  levee  district  subject  to  statute  of  limitations ;  Postal  Telegraph 
Cable  Co.  v.  City  of  Newport,  160  Ky.  251,  169  S.  W.  703,  holding 
municipality  cannot  sue  telegraph  company  for  license  fees  accruing 
more  than  six  years  past ;  Asbury  Park  etc.  Ry.  Co.  v.  Township  Com- 
,  mittee,  73  N.  J.  Eq.  334,  67  Atl.  795,  holding  municipality  cannot  sue 
railroad  in  assumpsit  after  lapse  of  six  years ;  dissenting  opinion  in  Dis- 
trict of  Columbia  v.  Metropolitan  R.  R.  Co.,  8  App.  D.  C.  369,  majority 
allowing  recovery  by  District;  District  of  Columbia  v.  Woodbury,  136 
U.  S.  457,  84  L.  Ed.  475, 10  Sup.  Ct.  993,  District  is  liable  for  negligence 
of  its  officers;  County  of  Boone  v.  Burlington  etc.  R.  R.  Co.,  139  U.  S. 
693,  35  L.  Ed.  323,  11  Sup.  Ct.  690,  laches  may  be  imputed  to  «  county ; 
District  of  Columbia  v.  Bailey,  171  U.  S.  175,  43  L.  Ed.  125,  18  Sup. 
Ct.  874,  arguendo. 

Right  to  plead  statute  of  limitations  against  municipal  corporation. 
Note,  8  Ann.  Obs.  101. 

Action  arising  out  of  breach  of  statutory  duty  is  in  assiunpsit,  and  not 
one  founded  upon  statute. 

Approved  in  Nome  v.  Lang,  1  Alaska,  595,  where  abutting  owners 
petitioned  council  to  improve  street,  specifying  kind  and  character  of 
improvement,  and  saw  work  done  and  materials  furnished,  town  could 
recover  value  of  work  in  assumpsit;  dissenting  opinion  in  McClaine  v. 
Rankin,  197  U.  S.  168,  49  L.  Ed.  708,  709,  25  Sup.  €t.  410,  majority 
holding  personal  liability  of  national  bank  stockholders  under  Rev. 
Stats.,  §  5151,  is  not  contract  liability  under  Washington  limitation 
statute. 

Distinguished  in  McClaine  v.  Rankin,  197  U.  S.  162,  49  L.  Ed.  706, 
25  Sup.  Ct.  410,  personal  liability  of  national  bank  stockholders  under 
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Bev.  Stats.,  §  5151,  is  not  eontraot  liability  under  Washington  limitation 
statute.  , 

^Action  for  br6a<4i  of  statutory  duty  is  witlijin  statute  of  limitations^ 
applicable  to  assampsit. 

Approved  in  Aldiich  v.  McClaine,  106  Fed.  792,  45  C.  C.  A.  631,  hold- 
ing Washington  national  bank  stockholder's  individual  liability  under 
Rev.  Stats.,  §  5151,  is  eontractual,  and  governed  by  three-year  statute 
(Bal.  Codes,  §4800). 

Miscellaneous.  Cited  in  United  States  v.  Trimble,  14  App.  D.  C.  422, 
holding  act  of  1898  did  not  require  stamp  on  tax  certificate ;  In  re  Dana, 
68  Fed.  900,  cijimes  against  local  law  of  District  are  crimes  against 
United  States,  but  not  within  Judiciary  Act. 

132  U.  S.  14-17»  83  L.  Ed.  249,  10  Sup.  Ot  8,  KNOX  COUNTT  T.  HABSH- 

Appeal  from  decree  granting  injunction  does  not  disturb  Its  operative 
effect. 

Approved  in  New  River  Mineral  Co.  v.  Seeley,  117  Fed.  982,  holding 
injunction  continued  in  force  during  appeal  where  order  granted  appeal 
from  order  dissolving  injunction  reciting,  plaintiffs  filing  supersedeas 
bond;  Cardoza  v.  Baird,  30  App.  D.  C.  90,  holding  where  court  refuses 
to  enjoin  board  from  hearing  charges  agunst  teacher,  appeal  will  not 
act  as  stay;  State  v.  Superior  Court,  39  Wash.  118,  109  Am.  St.  Bep. 
862,  1  L.  R.  A.  (N.  8.)  554,  80  Pac.  1109,  applying  rule  to  injunction 
restraining  operation  of  shooting-gallery;  Ex  parte  Whitmore,  9  Utah, 
447,  35  Pac.  526,  court  retains  jurisdiction  to  punish  contempt;  State  v. 
Harness,  42  W.  Va.  415,  26  S.  E.  270,  court  granting  injunction  punishes 
contempt. 

Effect  of  appeal  and  supersedeas  bond  on  injunction.    Note,  4 
Ann.  Gas.  232. 

Injunction  cannot  be  revlTed  after  dissolution,  except  by  new  ezerdse 
of  Judicial  power. 

Approved  in  Elliott  v.  Kuzek,  2  Alaska,  591,  reaffirming  rule;  Hitz 
v.  Jenks,  16  App.  D.  C.  550,  holding  where  order  granting  injimction  is 
reversed  by  appellate  court,  appeal  to  Supreme  Court  will  not  revive 
injunction;  Staffords  v.  King,  90  Fed.  140,  141,  32  C.  C.  A,  536,  court 
allowing  appeal  may  reinstate  injunction. 

Appeal  cannot  operate  as  Injunctioii  where  none  has  been  granted. 
Approved  in  Dennis  v.  Fidelity  Mut.  Life  Ins.  Co.,  159  Mich.  609, 
124  N.   W.   575,   holding  statutory   bond   on   appeal  cannot   act   as 
injunction*    . 
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Distin^ished  in  Merrimack  River  Savings  Bank  v.  City  of  Clay 
Center,  219  U.  S.  534,  Ann.  Gas.  1912A,  513,  55  L.  Ed^  325,  31  Snp.  Ct. 
295,  holding  destruction  of  wires  and  poles  of  phone  company  pending 
appeal  from  order  refusing  injunction  is  contempt  of  Supreme  Court. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  867,  869. 

Miscellaneous.  Cited  in  Schrot  v.  Schoenfeld,  23  App.  D.  C.  425, 
holding  where  no  undertaking  on  appeal  has  been  filed,  api>eal  should 
be  dismissed. 

132  IT.  8.  17-27,  88  L.  Bd.  236,  10  Sup.  Ot  5,  B0BEBT80K  T.  FBAKK 
BBOS.  CO. 

Payment  under  Tlrtual  or  moral  dnress  is  not  volnntaiy. 

Approved  in  Cambria  Steel  Co.  v.  McCoach,  225  Fed.  281,  holding 
payment  of  tax  to  avoid  distraint  was  not  voluntary ;  Standard  Box  Go. 
V.  Mutual  Biscuit  Co.,  10  Cal.  App.  761, 103  Pac.  944,  koMtng  pmrehaser 
might  recover  excessive  charges  paid  for  boxes ;  I^awis  v.  San  Francisco, 
2  Cal.  App.  116,  82  Pac.  1107,  exaction  by  county  clerk,  against  protest, 
of  illegal  fees  as  condition  of  filing  document  renders  payment  compul- 
sory; Chicago  etc.  Ry.  Co.  v.  Bowman  County,  31  N.  D.  158,  153  N.  W. 
988,  holding  taxpayer  need  not  wait  untdl  seizure  is  about  to  be  made 
in  order  to  make  payment  involuntary;  Virginia-Carolina  Peanut  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  166  N.  C.  74,  82  S.  E.  5,  holding  where 
shipper  paid  excessive  charges  to  get  possession  of  goods,  he  could  re- 
cover excess;  Atlas  Powder  Co.  v.  Gk>odloe,  131  Tenn.  501,  175  S.  W. 
550,  where  corporation  paid  tax  to  avoid  closing  of  factory. 

Distinguished  in  Burke  v.  Gould,  105  Cal.  281,  38  Pac.  734,  where 
act  of  defendant  is  lawful  exercise  of  a  right,  payment  is  voluntary. 

Payment  to  official  to  avoid  imposition  of  Ulegal  penalty  is  Yvdimtary; 
e.  g.,  customs  dntiML 

Approved  in  Murray  v.  Chicago  etc.  Ry.  Co.,  62  Fed.  45,  quaere,  as 
to  statute  of  limitations,  where  common  carrier  conceals  rates;  New- 
bnryport  Water  Co.  v.  Newburyport,  85  Fed.  727,  water  company  com- 
pelled to  convey  its  property  to  a  city  is  a  taking  without  compensation 
or  due  process. 

Distinguished  in  Gaar,  Scott  &  Co.  v.  Shannon,  223  U.  S.  471,  56 
lb  Bd.  512,  32  Sup.  Ct.  236,  holding  payment  of  tax  by  corporation  to 
avoid  forfeiture  is  not  voluntary;  Newburjrport  Water  Co.  v.  City  of 
Newburyport,  103  Fed.  596,  holding  Stats.  Mass.  1894,  c.  474,  obliging 
city  to  purchase  private  waterworks  if  owners  desired  to  sell,  or  oper- 
ate city  waterworks,  did  not  constitute  duress  on  plaintiff;  Manning  v. 
Poling,  114  Iowa,  24,  83  N.  W.  896,  holding  purchaser  at  foreclosure 
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sale  cannot  recover  money  paid  clerk  as  redemption  money  where  land 
was  sold  to  juc^ment  lienor  and  money  voluntarily  paid;  Tripler  v.  New 
York,  125  N.  Y.  630,  26  N.  E.  724,  where  pajrment  was  made  to  enable 
payor  to  complete  his  contract;  Salionstall  v.  Bnssell,  152  U.  S.  633, 
38  L.  Ed.  578, 14  Sup.  Ct.  735,  and  Burke  v.  Gould,  105  Cal.  281,  38  Pac. 
734,  arguendo. 

Recovery  of  voluntary  payments.    Note,  94  Am.  St.  Bep.  412. 

Payment  made  under  duress  of  personalty  as  compulsory  payment. 
Note,  Ann.  Gas.  1913A,  1355. 

Payment  of  tax  to  avoid  imposition  of  penalty  (including  forfeiture 
of  right  to  do  business)  as  involuntary  payment.  Note,  Ann. 
Gas.  1913G,  1053. 

Appraisement  is  conclnsiYe,  unless  iNMed  on  wrong  principle. 

Approved  in  N.  Erlanger,  Blumgart  &  Co.  v.  United  States,  152  Fed. 
578,  83  C.  G.  A.  463,  holding  commission  to  be  realized  on  sale  of  goods 
should  be  calculated  in  fixing  custom;  United  States  v.  Beer,  150  Fed. 
568,  80  C.  C.  A.  368,  where  local  appraiser  advanced  value  of  merchan- 
dise not  examined  by  him,  importer  may  file  protest  and  appeal  to  gen- 
eral appraisers;  United  States  v.  Beebe,  117  Fed.  679,  holding  review- 
able, under  Customs  Administrative  Act  of  1890,  secretary  of  treasury's 
order  for  reliquidation  of  entry  on  basis  of  exchange  value  of  foreign 
coin ;  United  States  v.  Passavant,  169  U.  S.  21,  42  L.  Ed.  646,  18  Sup. 
Ct.  221,  under  act  of  1890,  valuation  by  collector  may  be  attacked  by 
protest;  Magone  v.  Origet,  70  Fed.  780,  17  C.  C.  A.  363,  appraisement 
may  be  inquired  into  in  respect  to  illegality  in  action  of  appraisers. 

Distinguished  in  Schoenfeld  v.  Hendricks,  152  U,  S.  694,  S8  L.  Ed. 
603,  14  Sup.  Ct.  756,  suit  against  collector  is  not  authorized  by  common 
law  nor  by  statute  since  act  of  1890. 

Ooet  of  transportation,  f oimd  lyy  appraijMr,  and  required  to  be  added, 
is  open  to  examination. 

Approved  in  Vantine  v.  United  States,  91  Fed.  519,  collector  cannot 
reduce  transportation  charges  when  they  are  a  part  of  the  entered  value. 

182  n.  S.  27-84,  83  Ii.  Ed.  249,  10  Sap.  Ot.  9,  JAOKSON  T.  ALLEXf. 

Bemoved  cause  will  be  remanded  whece  oitlzensliip  at  time  of  suit 
and  petition  is  not  shown. 

Approved  in  Illinois  etc.  Ry.  Co.  v.  Jones,  118  Ky.  165,  80  S.  W.  485, 

and  Shane  v.  Butte  Elec.  R.  Co.,  160  Fed.  813,  both  reaffirming  rule; 

Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  U.  S.  216,  53  L.  Ed.  769,  29 

Sup.  Ct.  430,  holding  judgment  of  Circuit  Court  dismissing  suit  after 

XIV— 56 
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refusal  to  remand  is  binding  on  State  courts;  Kinney  v.  Columbia  Sav- 
ing etc.  Assn.,  191  U.  S.  81,  48  L.  Ed.  106,  24  Sup.  Ct.  32,  allowing 
amendment  under  Rev.  Stats.,  §§  948,  954,  of  petition  after  filing,  to 
allow  statement  of  plaintiff's  citizenship,  diverse  citizenship  being 
alleged  and  defendant's  shown;  La  Belle  Box  Co.  v.  Stricklin,  218  Fed. 
533,  134  C.  C.  A.  257,  holding  petition  alleging  plaintiff  ''is"  a  citizen 
of  another  State  is  defective;  McEldowney  v.  Card,  193  Fed.  483,  hold- 
ing fact  that  plaintiff  is  trustee  in  bankruptcy  will  not  give  jurisdiction 
to  Circuit  Court ;  Fred  Macey  Co.  v.  Macey,  135  Fed.  729,  68  C.  C.  A. 
363,  where  neither  petition  for  removal  nor  record  show  removable 
cause,  Circuit  Court  cannot  permit  amendment  of  bill  to  show  citizen- 
ship of  members  of  plaintiff  partnership;  Hodge  v.  Chicago  etc.  R.  Co., 
121  Fed.  51,  57  C.  C.  A.  388,  holding  incorrect  designation  of  division 
of  district,  to  which  removal  prayed,  immaterial  and  amendable  on  leave 
of  court;  Dalton  v.  Germania  Ins.  Co.,  118  Fed.  937,  holding  averment 
that  defendant  is  corporation  organized  under  New  York  laws  refers 
only  to  time  of  petition,  not  to  time  suit  brought,  hence  insufficient; 
Dalton  V.  Milwaukee  Mechanics'  Ins.  Co.,  118  Fed.  883,  884,  holding 
insufficient  averment  in  petition  that  defendant  is  corporation  and  "citi- 
zen and  resident"  of  designated  State,  not  sufficiently  setting  forth 
incorporation  therein ;  Murphy  v.  Payette  Alluvial  Gold  Co.,  98  Fed.  32^ 
holding  petition  to  remoVe  by  assignee  of  claims  aggregating  more  than 
two  thousand  dollars  must  show  diverse  citizenship  between  defendant 
and  plaintiff's  assignors;  Green  v.  Heaston,  154  Ind.  128,  130,  56  N.  E. 
88,  holding  insufficient  petition  alleging  diverse  residence  at  time  com- 
plaint filed  instead  of  diverse  citizenship  when  action  commenced  and 
petition  brought;  Illinois  Cent.  R.  Co.  v.  Sheegog's  Admr.,  126  Ky.  267, 
103  S.  W.  326,  holding  Federal  court  should  hear  proof  on  jurisdictional 
fact ;  Springs  v.  Southern  Ry.  Co.,  130  N.  C.  199,  41  S.  E.  105,  holding 
insufficient  petitioner's  statement  of  citizenship  in  another  State,  alle- 
viation of  incorporation  there  and  noneitizenship  in  local  State  neces- 
sary; Graves  v.  Corbin,  132  U.  S.  591,  83  L.  Ed.  469,  10  Sup.  Ct.  202, 
La  Confiance  Compagnie  etc.  d 'Assurance  v.  Hall,  137  U.  S.  62,  34 
L.  Ed.  573,  11  Sup.  Ct.  5,  Anderson  v.  Watt,  138  U.  S.  703,  34  L.  Ed. 
1081,  11  Sup.  Ct.  451,  Kellam  v.  Keith,' 144  U.  S.  570,  36  L.  Ed,  545, 
12  Sup.  Ct.  922,  Mattingly  v.  Northwestern  Virginia  R.  R.  Co.,  158 
U.  S.  56,  39  L.  Ed.  895,  15  Sup.  Ct.  726,  Craswell  v.  Belanger,  56  Fed. 
530,  6  C.  C.  A.  1,  De  Loy  v.  Travelers '  Ins.  Co.,  59  Fed.  320,  Herndon 
V.  Lancashire  Ins.  Co.,  107  N.  C.  193,  10  L.  R.  A.  54,  12  S.  E.  241,  and 
Blackwell  v.  Lynchburg  etc.  R.  R.  Co.,  107  N.  C,  219,  12  S.  E.  133,  all 
following  rule ;  La  Montague  v.  Harvey  Lumber  Co.,  44  Fed.  647,  matter 
in  dispute  at  commencement  of  action  must  exceed  two  thousand  dol- 
lars; Fitzgerald  v.  Missouri  Pac.  Ry.  Co.,  45  Fed.  814,  and  Camprelle 
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V.  Balbachy  46  Fed.  82,  amendment  cannot  present  grounds  not  pre- 
sented to  State  court ;  Grand  Trunk  Ry.  Co.  v.  Twitchell,  69  Fed.  730, 
B  C.  C.  A.  237,  bond  and  bill  of  exceptions  cannot  be  looke4  to;  Caplea 
T.  Texas  &  Pac.  By.  Co.,  67  Fed.  12,  jurisdiction  on  ground  of  Federal 
question  must  appear  in  complaint;  Powers  v.  Chesapeake  etc.  By.  Co., 
169  U.  S.  101,  42  L.  Ed.  676,  18  Sup.  Ct.  267,  if  sufacient  grounds  for 
removal  apx>ear  on  petition  and  record.  Circuit  Court  may  allow  amend- 
ment ;  Stephens  v.  St.  Louis  etc.  B.  B.  Co.,  47  Fed.  632, 14  L.  B.  A.  187, 
testimony  is  admissible  to  prove  clerical  error  in  making  up  record; 
Powers  V.  Chesapeake  etc.  By.  Co.,  66  Fed.  132,  petition  correctly  stat- 
ing jurisdictional  facts  may  be  amended;  Johnson  v.  Austin  Mfg.  Co., 
76  Fed.  616,  and  Trempor  v.  Schwabacher,  84  Fed.  414,  amendment  is 
allowed  where  averments  show  sufBicient  grounds,  but  are  imperfectly 
stated ;  Martin  v.  Baltimore  etc.  B.  B.  Co.,  161  U.  S.  691,  38  L.  |Sd.  318, 
14  Sup.  Ct.  640,  arguendo,  amendment  is  allowed  only  when  petition 
on  its  face  shows  ground  for  removal ;  Dexter  &  Co.  v.  Sayward,  84  Fed. 
299,  final  judgment  cannot  be  collaterally  attacked,  though  case  was 
wrongfully  removed;  Thompson  v.  Stalmann,  131  Fed.  810,  arguendo. 

Miscellaneous.  Cited  in  Crowley  v.  Southern  B.  Co.,  139  Fed.  864, 
objection  to  jurisdiction  of  removed  cause  made  at  first  opportunity  is 
not  waived. 

1S2  XT.  8.  84-88,  83  L.  Ed.  240,  10  Sup.  Ct.  9,  CAMPBELL  T.  WADE. 

Withdrawal  of  landa  previously  opened  to  sale,  ends  proceedings  for 

their  acquisition. 

•  

Approved  in  Ayers  v.  Kingsbury,  26  Cal.  App.  189, 143  Pac.  88,  hold- 
ing withdrawal  of  lands  pending  approval  of  application  defeats  right 
of  purchaser ;  Whitaker  v.  Clausen,  67  Wash.  271, 106  Pac.  746,  holding 
death  of  Indian  war  veteran  defeats  his  right  to  pension. 

Occupation  and  improvement  gives  no  vested  ligSit  whibh  wiU  prevent 
withdrawal 

.  Approved  in  United  States  v.  Hanson,  167  Fed.  886,  889,  93  C.  C.  A. 
371,  holding  settler  on  unsurveyed  public  lands  cannot  defeat  acquisi- 
tion of  same  for  irrigation  purposes;  Wallace  v.  Adams,  143  Fed.  724, 
74  C.  C.  A.  640,  claimants  of  citizenship  who  secured  judgments  which 
were  final  under  29  Stat.  339,  340,  and  30  Stat.  691,  and  took  posses- 
sion of  and  demanded  allotments,  acquired  no  vested  rights  therein 
prior  to  allotment ;  King  v.  McAndrews,  111  Fed.  872,  60  C.  C.  A.  29, 
holding  act  of  Dakota  legislature  including  reservation  lands  in  city  of 
Chamberlain  does  not  withdraw  from  settlement,  not  being  part  of  pub- 
lic lands;  United  States  v.  Holmes,  106  Fed.  44,  holding  provision  of 
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-President's  proclamation  creating  forest  reservation,  excepting  there- 
from lands  upon  which  valid  settlement  made,  not  including  lands  with- 
drawn from. settlement;  Wagstaff  v.  Collins,  97  Fed.  9,  38  C.  C.  A.  19, 
holding  complainant's  ancestor,  homestead  settler,  withdrawing  before 
final  proof  precluded  claim  against  bona  fide  purchasers  from  railroad 
whose  grant  covered  same;  Town  of  Red  Bluff  v.  Walbridge,  15  CaL 
App.  779,  116  Pac.  80,  holding  issue  of  patent  to  individual  was  inci- 
dental to  public's  right  to  highway;  Graham  v.  Great  Palls  Water  Power 
etc.  Co.,  30  Mont.  402,  76  Pac.  811,  preferential  nght  given  successful 
contestant  by  21  Stat.  140  is  not  vested  right;  State  v.  Ross,  39  Wash. 
409,  81  Pac.  867,  mere  rejected  applicant  for  lease  of  State  lands  can- 
not institute  mandamus  to  compel  land  commissioner  to  advertise  lease ; 
Wells  V.  Pennington  County,  2  S.  D.  12,  89  Am.  St,  Rep.  766,  48  N.  W. 
308,  following  rule;  Norton  v.  Evans,  82  Fed.  807,  27  C.  C.  A.  168, 
attempted  entry  after  rejected  application  confers  no  rights;  Allen  v. 
Forrest,  8  Wash.  708,  84  L.  R.  A.  610,  36  Pac.  973,  preference  right  to 
purchase  tide-lands,  if  not  exercised,  may  be  withdrawn. 

Settler  acqulreB  no  title  aaginst  gOTunment  until  all  pr^imlnary  steps 
comiaied  wltlL 

Approved  in  Wells  v.  Pennington  County,  2  S.  D.  12,  39  Am.  St.  Rep. 
766,  48  N.  W.  308,  following  rule ;  Russian- American  Packing  Co.  v. 
United  States,  199  U.  S.  678,  60  L.  Ed.  316,  26  Sup.  Ct.  157,  rights  pre- 
viously acquired  under  act  of  1891,  by  settlement  on  and  survey  of 
public  lands  in  Alaska,  terminated  by  President's  reservation  for  fish 
culture  station ;  United  States  v.  Fickett,  205  Fed.  138, 123  C.  C.  A.  366, 
holding  unpatented  mining  claim,  though  held  by  mining  company,  was 
still  public  land  of  United  States;  Graham  v.  Great  Falls  Water  Power 
etc.  Co.,  30  Mont.  401,  76  Pac.  811,  preferential  right  given  successful 
contestant  by  21  Stat.  140,  is  not  vested  right. 

>  Distinguished  in  State  v.  Bridges,  22  Wash.  66,  67,  79  Am.  St  Rep. 
915,  60  Pac.  61,  holding  tide-land  purchaser  paying  one-tenth  of  pur- 
chase price  and  performing  preliminaries  under  Wash.  Laws  1896,  has 
•vested  right  not  repealable  by  subsequent  law. 

State's  witbdrawal  of  laode  operated  ae  against  settler,  wlio  had  not 
taken   all  preUmlnaxy  steps. 

Approved  in  Oregon  etc.  R.  R.  Co.  v.  Quigley,  10  Idaho,  781,  80  Pac. 
403,  reaflSrming  rule ;  Banning  Go.  v.  People  of  State  of  California,  240 
U.  S.  151, 152,  60  L.  Ed.  574,  36  Sup.  Ct.  340,  holding  adverse  legislation 
before  installment  is  paid  on  purchase  of  tide-lands  will  not  impair  obli- 
gation of  contract ;  Telf ener  v.  Russ,  162  U.  S.  174,  40  L.  Ed.  932,  16 
Sup.  Ct.  697,  no  title  to  Texas  lands  is  acquired  by  mere  application  for 
survey;  Bergstrom  v.  Alaska  Cent.  Ry.  Co.,  3  Alaska,  437,  holding  home- 
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etead  adjacent  to  ndlroad  right  of  way  was  subjeet  to  latter 's  right  to 
remove  timber. 

132  TT.  a  ae-50,  SS  L.  Ed«  251,  10  Sop.  Ot  1,  BBU8H  T.  CONDIT. 

That  mecbaiiJam  is  concealed  in  machine  does  not  pcoYent  its  aatibcipat- 
tng  sabsecLnent  inventiim. 

•    Approved  in  Warren  Bros.  Co.  v.  City  of  Montgomery,  172  Fed.  421, 
upholding  Warren  patent  No.  727,505  for  street  paving. 

Brush's  ImproYMnent  in  electric  lamiw  was  anticipated  by  Hayes*  in- 
▼entiion. 

Approved  in  Benthall  Mach.  Co.  v.  National  Mach.  Corp.,  222  Fed. 
931,  refusing  to  uphold  Jones  patent  No.  908,271  for  peanut-picking 
machine;  Wayman  v.  Louis  Lipp  Co.,  222  Fed.  684,  refusing  to  uphol<} 
Arrott  patent  No.  633,941,  for  dredger  for  pulverulent  material;  Grape 
Drier  ft  Boiler  Co.  v.  Geiger  etc.,  215  Fed.  114,  131  C.  C;  A.  418,  re- 
-fusing to  uphold  Chamberlain  patent  "No.  822,185,  for  drying  spent 
grains  in  breweries;  De  Laski  &  Thropp  Circular  Woven  Tire  Co.  v. 
Fisk  Rubber  Co.,  203  Fed.  992,  122  C.  C.  A.  286,  refusing  to  uphold 
Thropp  patent  No.  822,561,  for  making  of  auto  tires;  Imperial  Brass 
Mfg.  Co.  V.  Nelson,  203  Fed.  490,  121  C.  C.  A.  606,  and  Imperial  Brass 
Mfg.  Co.  V.  Nelson,  194  Fed.  167,  both  refusing  to  uphold  Burgess  pat- 
ent No.  906,099,  for  pipe  coupling;  Young  v.  Burley,  200  Fed.  261,  118 
C.  C.  A.  368,  refusing  to  uphold  Young  patent  No,  838,155,  for  deco- 
rating pottery;  Emerson  ft  Norris  Co.  v.  Simpson  Bros.  Corp.,  188  Fed. 
811,  refusing  to  uphold  Stevens  patent  No.  624,563,  for  making  of  artifi- 
cial stone;  Hentschel  v.  Carthage  Sulphite  Pulp  Co.,  169  Fed.  124,  131, 
holding  Hentschel  patent  No.  719,216,  for  digester  lining,  is  void  for 
anticipation;  Universal  Adding  Mach.  Co.  v.  Comptograph  Co.,  161  Fed. 
367,  holding  claims  55,  56  and  57  of  Hiett  reissue  patent,  for  computing 
machine,  were  void  account  of  prior  invention ;  United  Shoe  Machinery 
Co.  V.  Greenman,  153  Fed.  288,  82  C.  C.  A.  581,  holding  Davey  and  Ladd 
patent  No.  672,056  was  anticipated  by  Stiles-Thomson  machine;  United 
Shoe  Jliach.  Co.  v.  Greenman,  145  Fed.  541,  Davey  &  Ladd  patent  No. 
672,056,  for  improvement  in  clutches,  is  void ;  Letson  v.  Alaska  Packers ' 
Assn.,  130  Fed.  143,  64  C.  C.  A.  463,  Jensen  patent  No.  376,804,  for 
can-capping  machine,  infringed;  American  Can  Co.  v.  Morris,  142  Fed. 
168,  73  C.  C.  A.  384,  Norton  patent  No.  539,366,  and  McDonald  patent 
No.  543,347,  for  lock-seam  can,  void  for  prior  use;  Bradley  v.  Ecdes, 
138  Fed,  915,  Hannan  reissue  No.  11,260,  for  improvements  in  thill- 
cotiplings,  is  void  for  prior  public  use;  United  States  Mineral  Wool  Co. 
V.  Manville  Covering  Co.,  125  Fed.  772,  60  C.  C.  A.  288,  holding  Rock- 
well patent  No.  447,360,  for  manufacturing  mineral  wool,  void  for 
a^iticipation.by  open  use  of  process  by  others;  Edison  etc.  Light  Co.  v. 
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Beacon  etc.  Electrical  Co.^  54  Fed.  693,  presxuaption  of  novelty  of  pat- 
ent is  to  be  overcome  only  by  clear  proof. 

132  n.  a  50-68,  33  L.  Ed.  242,  10  Sup.  Ot  13,  DENT  ▼.  FEBOI7S0M'. 

Doctrine  of  fiduciary  relation  merely  Impoaea  on  agent  burden  of  prov- 
ing fairness. 

Approved  in  Will  v.  TornabeHs,  217  U.  S.  65,  54  L.  Ed.  667,  30  Sup. 
Ct.  424,  holding  when  evidence  shows  that  conveyance  was  not  made 
to  hinder  creditors,  idea  of  fraud  is  repudiated. 

Equity  wlU  not^  after  ttoTen  yeaia^  aid  debtor  to  zeeoTer  property 
fraudulently  conveyed. 

Approved  in  Mackin  v.  Shannon,  165  Fed.  100,  101,  holding  note 
^ven  in  settlement  of  gambling  partnership  was  void;  Pullman  Palace 
Car  Co.  V.  Central  Transp.  Co.,  65  Fed.  162,  equity  will  compel  restitu- 
tion by  one  receiving  property  under  unlawful  contract,  unless  it  involve 
moral  turpitude. 

Equity  wUl  not  reUeve  party  from  con^gquencea  of  fraudulent  transac- 
tion, made  to  injure  anotlier. 

Approved  in  Ackerman  v.  Peters,  113  La.  160,  36  South.  924,  reaflBrm- 
ing  rule;  Wilson  v.  Jackson,  204 Mass.  447,  90  N.  E.  872,  holding  where 
insolvent  concealed  certain  assets  from  creditors,  he  could  not  ask 
for  surplus  of  sum  given  in  payment  of  composition;  Edwards  v.  Boyle, 
37  Okl.  644,  133  Pac.  235,  holding  equity  will  not  relieve  from  quitclaim 
deed  given  to  prevent-  prosecution  for  violation  of  law;  Schemerhorn 
v.  De  Chambrun,  64  Fed.  206,  12  C.  C.  A.  81,  following  rule ;  Brown  v. 
Nealley,  161  Mass.  3,  36  N.  E.  465,  one  acting  under  stress  of  circum- 
stances is  not  in  pari  delicto;  Scudder  v.  Atwood,  55  Mo.  App.  522, 
equity  will  not  compel  a  reconveyance,  in  case  of  fraudulent  transfer; 
dissenting  opinion  in  Monahan  v.  Monahan,  77  Vt.  155,  59  Atl.  175, 
majority  holding  complainant  seeking  to  impress  securities  with  trust 
on  issues  as  to  title  without  reference  to  fraudulent  conveyance,  not 
denied  relief  because  securities  placed  in  defendant's  name  to  avoid 
taxation. 

Distinguished  in  Sturm  v.  Boker,  150  U.  S.  334,  37  L.  Ed.  1101,  14 
Sup.  Ct.  106,  under  facts. 

Accounting  between  members  of  illegal  or  void  partnership  or  one 
engaged  in  illegal  business.    Note,  23  L.  R.  A.  (N.  S.)  484. 

Oontract  on  independent  consideration,  althongb  relating  to  property 
fraudulently  conveyed,  will  be  construed  alone. 

Approved  in  In  re  T.  H.  Bunch  Co.,  180  Fed.  524,  holding  although 
carrier  delivered  goods  without  bill  of  lading,  it  could  recover  on  assign- 
ments made  to  cover  shipment;  Washington  Irr.  Co.  v.  Krutz,  119  Fed. 
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288,  56  C.  C.  A.  1,  holding  enforceable  contract  for  water  rights  for 
three  hundred  and  twenty  acres,  consideration  being  half -section  of  land 
including  one  hundred  and  sixty  acres  given  plaintiff  for  nominal  ser- 
vices rendered. 

Distinguished  in  Goodrich  v.  Tenney,  144  111.  432,  86  Am.  St.  Rep 
464,  19  L..R.  A.  376,  33  N.  E.  47,  care  should  be  taken  in  distinguishing 
new  contract  from  original;  McDonald  v.  Lund,  13  Wash.  420,  422,  43 
Pac.  350,  351,  action  lies  to  recover  winnings  which  had  been  agreed 
plaintiff  was  entitled  to. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Brown  v.  Newell,  64 
S.  C.  81,  41  S.  E.  854,  majority  upholding  mortgage  assigned  by  mort- 
gagee before  execution,  purporting  to  be  executed  on  same  day  as  prior 
mortgage  in  satisfaction  thereof,  though  executed  year  later;  Ferguson 
v.  Dent,  46  Fed.  88,  incidentally. 

132  U.  a  68-75,  33  L.  Ed.  256,  10  Sap.  Ot.  29,  THOMPSON  Y.  WHITE 
WATER  ETC.  B,  B.  GO. 

Mortgage  of  property  in  being,  and  to  bo  aogulied,  attaches  to  road 
and  appurtenances,  as  built. 

Approved  in  Tippett  v.  Barham,  180  Fed.  80,  87  L.  R.  A.  (N.  S.)  119, 
103  C.  C.  A.  430,  holding  mortgage  of  water  company  covered  stand- 
pipe  erected  by  company;  Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed. 
139,  52  L.  R.  A.  481,  44  C.  C.  A.  389,  holding  money  advanced  to  pay 
interest  on  prior  mortgage  and  for  construction  of  addition  to  electric 
plant  furnishes  no  preferred  claim ;  Pere  Marquette  R.  R.  Co.  v.  Graham, 
136  Mich.  449,  99  N.  W.  410,  construing  railroad  mortgage  as  covering 
after-acquired  city  lot;  Haynes  v.  Kenosha  St.  Ry.  Co.,  139  Wis.  239, 
119  N.  W.  571,  holding  newly  constructed  roadbed  passed  under  mort- 
gage; Central  Trust  Co.  v.  Kneeland,  138  U.  S.  419,  34  L.  Ed.  1016, 
11  Sup.  Ct.  358,  mortgage  attaches  to  everything  coming  within  its 
description;  New  York  etc.  Trust  Co.  v.  Capital  Ry.  Co.,  77  Fed.  531, 
chattels  becoming  part  of  realty,  are  subject  to  mortgage  of  same; 
Phoenix  Iron  etc.  Co.  v.  New  York  etc.  Trust  Co.,  83  Fed.  759,  28 
C.  C.  A.  76,  machinery  for  power-house  becomes  part  of  street  road, 
though  sold  conditionally;  Harris  v.  Youngstown  Bridge  Co.,  90  Fed. 
328,  33  C.  C.  A.  69,  applying  rule  to  bridge;  International  Trust  Co.  v. 
Townsend  Brick  etc.  Co.,  95  Fed.  863,  37  C.  C.  A.  396,  bridge  becomes 
part  of  road;  New  Mexico  v.  United  States  Trust  Co.,  172  U.  S.  185, 
43  L.  Ed.  413,  19  Sup.  Ct.  133,  exemption  of  right  of  way  carries  all 
structures  erected  thereon;  dissenting  opinion  in  Elilpatrick  v.  Kansas 
City  etc.  R.  R.  Co.,  38  Neb.  645,  41  Am.  St.  Rep,  759,  57  N.  W.  673, 
majority  holding  lien  of  builder  subject  to  that  for  labor  and  materials. 
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Distinguished  in  In  re  Sunflower  State  Refining  Co.,  195  Fed.  185, 
115  C.  C.  A.  132,  holding  machinery  sold  to  bankrupt,  by  which  seller 
reserved  title  in  himself,  did  not  come  under  after-acquired  property 
clause  in  mortgage;  General  Electric  Co.  v.  Transit  Equipment  Co.,  57 
N.  J.  Eq.  474,  477,  42  Atl.  106,  107,  mortgage  does  not  cover  chattels 
delivered  under  conditional  sale. 

Railroad  as  realty  or  personalty.    Note,  66  L.  R.  A.  44* 

Ballroad  mortgagee's  priority  orer  contractor's  lien  is  unaffected  by 
fact  that  latter  ftimlshed  money  to  build. 

Approved  in  Chicago  etc.  R.  Co.  v.  United  States  &  Mexican  Trust 
Co.,  225  Fed.  945,  947,  holding  claim  of  connecting  railroad  for  freight 
charges  has  no  priority  over  bondholders;  Title  Ins.  etc.  Co.  y.  Home 
Telephone  Co.,  200  Fed.  267,  holding  claim  of  presidoat  to  salary  is  not 
entitled  to  preference  over  bondholders;  Allis-Chalmers  Co.  v.  Central 
Trust  Co.,  190  Fed.  705,  39  L.  R.  A.  (N.  8.)  84.  Ill  C.  C.  A.  428,  holding 
fact  that  bondholders  knfew  that  bonds  were  issued  for  improvements 
does  not  estop  them  from  claimii^  priority  Qver  contractor;  Atlantic 
Trust  Co.  V.  Dana,  128  Fed.  229,  62  C.  C.  A.  657,  holding  claims  against 
receiver  for  permanent  improvements  ordered  by  court,  engines  and 
wells  not  preferred  to  mortgage  lien  on  income;  Illinois  Trust  etc.  Bank 
v.  Doud,  105  Fed.  149,  52  L.  R.  A.  481,  44  C.  C.  A.  389,  holding  claim 
for  money  advanced  to  pay  interest  on  prior  mortgage,  and  for  con- 
struction of  addition  to  electric  plant,  not  preferred  to  mortgage;  Fogg 
v.  Blair,  133  U.  S.  539,  33  L.  Ed.  724,  10  Sup.  Ct.  340,  liquidated  cUim, 
assumed  by  purchasing  road,  does  not  have  priority  over  mortgage; 
Toledo  etc.  R.  R.  Co.  v.  Hamilton,  134  U.  S.  300,  33  L.  Ed.  907,  10  Sup. 
Ct.  548,  arguendo;  Lackawanna  etc.  Coal  Co.  v.  Farmers'  Loan  etc.  Co., 
79  Fed.  210,  24  C.  C.  A.  487,  priority  cannot  extend  to  purchase  of 
20,000  tons  steel  rails  to  replace  old ;  Atlantic  •  Trust  Co.  v.  Wood- 
bridge  Canal  etc.  Co.,  79  Fed.  507,  508,  labor  scrip  cannot  take  priority 
over  mortgage  of  water  company;  Atlantic  Trust  Co.  v.  Woodbridge 
Canal  etc.  Co.,  86  Fed.  979,  981,  applying  rule  to  irrigation  district; 
Terre  Haute  etc.  R.  R.  Co.  v.  Harrison,  88  Fed.  922,  32  C.  C.  A.  130, 
expenses  for  betterments  cannot  take  priority  over  mortgage;  Inter- 
national Trust  Co.  V.  Townsend  Brick  etc.  Co.,  95  Fed.  863,  37  C.  C.  A. 
396,  and  dissenting  opinion  in  Eilpatrick  v.  Kansas  City  etc.  R.  R.  Co., 
38  Neb.  645,  57  N.  W.  673,  both  arguendo. 

Claims  which  take  precedence  over  mortgages  of  railway  and  lik^ 
property.    Note,  54  Am.  St.  Bep.  416. 

Doctrine  of  yendor's  U«n  will  give  pexwms  ftxni^blng  mooay  to  i^nild 
no  rigbt  over  mortgagee. 
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Distingaished  in  Central  Trust  Co.  y.  Arotie  Ice  etc.  Mfg.  Co.,  77 
Md.  234,  26  Atl.  498,  where  bondholders  themselves  create  second  lien, 
it  becomes  prior  to  theirs. 

Only  rigbt  of  lienor  of  earnings  is  to  redeem  imdar  f  oredLosiire  of  pzlor 
mortgage. 

Approved  in  Harris  v.  Yonngstown  Bridge  Co.,  90  Fed.  332,  33  C.  C.  A. 
6P,  applying  rule  to  bridge. 

192  n.  S.  75-84,  33  L.  Ed.  267,  10  Bap.  Ct.  34,  PENNSYLVANIA  B.  B.  00. 
▼.  MTTiTiKK 

State  may  provide  tbat  erlstlng  covporation  shall  compenaate  for  prop- 
erty thereafter  damaged. 

Approved  in  Hot  Springs  R.  R.  Co,  v.  Williamson,  136  U.  S.  130,  84 
L.  Ed.  360,  10  Sup.  Ct.  968,  following  rule ;  Elizabethtown  etc.  R.  R.  Co. 
V.  Catlettsbnrg  Water  Co.,  110  Ky.  187,  61  S.  W.  48,  sustaining  admis- 
sion of  evidence,  in  suit  for  condemnation  of  land,  showing  injury  to 
remainder  of  property  from  construction  of  road;  Alabama  etc.  R.  Co. 
V.  King,  93  Miss.  399,  22  L.  B.  A.  (N.  S.)  603,  47  South.  858,  holding 
fact  that  railroad  was  authorized  to  construct  road  did  not  exempt  it 
from  liability  for  damages  to  property  along  right  of  way. 

Distinguished  in  Marchant  v.  Pennsylvania  R.  R.  Co.,  153  U.  S.  388, 
389,  88  L.  Ed.  756,  14  Sup.  Ct.  897,  railroad  on  private  property  is  not 
liable  for  consequential  damages  to  property  on  opposite  side  of  street ; 
Tecumsch  Mills  v.  Louisville  etc.  R.  R.  Co.,  108  Ky.  577,  57  S.  W.  10, 
upholding,  under  Ky.  Const.,  §  196,  contract  whereby  Kentucky  carrier 
exempted  itself  from  liability  for  loss  by  fire  to  goods  shipped  from 
Tennessee  to  Massachusetts. 

OorporatiLon  takes  charter  snbjeet  to  laws  of  State  and  future  changes 
In  that  law  and  Oonatltatlon. 

Approved  in  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  183  U.  S.  517, 
46  L.  Ed.  806,  22  Sup.  Ct.  101,  upholding  Ky.  Const.,  §  218,  and  Gen. 
Stats.  1894,  §  820,  prohibiting  higher  rates  for  shorter  than  for  lonprer 
haul,  except  by  x>ermission  of  commission  after  investigation;  Houston 
etc.  R.  Co.  V.  Storey,  149  Fed.  505,  Texas  act  of  1853,  empowering  legis- 
lature to  regulate  railroad  rates,  but  prohibiting  reduction  when  road 
has  aot  netted  twelve  per  cent  per  annum  for  ten  years,  does  not  create 
contract  with  subsequently  chartered  roads;  Town  of  Southington  v. 
Southington  Water  Co.,  80  Conn.  651,  13  Ann.  OaA.  411,  69  Atl.  1026, 
upholding  right  of  town  to  purchase  properties  of  water  company; 
Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  179,  97  S.  W. 
789,  holding  railroad  could  be  compelled  to  switch  cars  of  connecting 
carrier;  In  re  Dulnth  Terminal  Ry.  Co.,  113  Minn.  469,  130  N  W.  21, 
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holding  corporation  eonld  not  condemn  land  for  right  of  way  until 
franchise  had  been  obtained;  State  v.  Creamery  Pkg.  Mfg.  Co.,  110 
Minn.  432,  136  Am.  St  Bep.  514,  126  N.  W.  128,  holding  State  might 
forfeit  charter  of  corporation  carrying  on  unlawful  combination;  Roch- 
ester V.  Rochester  Ry.  Co.,  182  N.  Y.  117,  70  L.  R.  A.  778,  74  N.  E.  958, 
lessee  of  street  railroad  immune  from  expense  of  repavement  of  streets, 
not  inmiune  where  exemption  repealed  at  later  date;  Chicago  etc.  Ry. 
Co.  V.  Minnesota,  134  U.  S.  455,  38  L.  Ed.  979,  10  Sup.  Ct.  466,  follow- 
ing rule;  Attorney  General  v.  Old  Colony  R.  R.  Co.,  160  Mass.  87, 
22  L.  E.  A.'  119,  35  N.  E.  256,  general  power  to  establish  rates  does 
not  forbid  legislature  from  establishing  reasonable  rates;  Hale  y. 
Cheshire  R.  R.  Co.,  161  Mass.  445,  37  N.  E.  307,  stockholder  cannot 
maintain  claim  for  better  terms  than  are  given  by  act  consolidating 
two  roads;  Griffin  v.  Goldsboro  Water  Co.,  122  N.  C.  210,  41  L.  E.  A. 
242,  30  S.  E.  320,  water  rates  are  subject  to  regulation  by  courts;  Vir- 
ginia Development  Co.  v.  Crozier  Iron  Co.,  90  Va.  132,  44  Am.  St.  Rep. 
898,  17  S.  E.  808,  statute  giving  prior  liens  for  supplies,  is  valid ;  Well- 
man  V.  Chicago  etc.  Ry.  Co.,  83  Mich.  615,  47  N.  W.  496,  arguendo, 
act  fixing  rates  is  constitutional. 

Distinguished  in  Bacon  v.  Boston  etc.  R.  R.  Co.,  83  Vt.  451,  76  AtL 
141,  holding  commission  ordering  construction  of  subway  could  not 
also  order  abolition  of  tracks  in  vicinity;  State  v.  Railroad  Conmiissiou, 
140  Wis.  165,  121  N.  W.  926,  holding  Railroad  Commission  has  no 
authority  to  apportion  expense  of  railroad  crossing;  Western  Paving 
etc.  Co.  V.  Citizens'  Street  R.  R.  Co.,  128  Ind.  535,  25  Am.  St.  Rep.  470, 
10  L.  R.  A.  776,  26  N.  E.  191,  where  company's  liability  for  repairing 
street  is  limited,  it  is  exempt  from  assessments. 

Right  of  corporation  to  attack  validity  of  statute  in  force  at  time 
of  its  incorporatioife    Note,  12  Ann.  Caa.  559. 

Exemption  of  corporation  from  future  legislation  must  be  expressly 
given,  or  necessarily  implied. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  76,  59 
L.  Ed.  1210,  35  Sup.  Ct.  678,  holding  railroad  might  be  compelled  to 
construct  transverse  openings  to  allow  passage  of  water;  Chicago  etc. 
Ry.  Co.  V.  Minnesota,  134  U.  S.  455,  88  L.  Ed.  979,  10  Sup.  Ct.  466, 
following  rule;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  664,  40 
L.  Ed.  844,  16  Sup.  Ct.  709,  exclusive  right  to  enjoy  a  franchise  is  never 
presumed;  Wellman  v.  Chicago  etc.  Ry.  Co.,  83  Mich.  615,  47 'N.  W. 
496,  arguendo. 

132  IT.  a  84-90,  83    K  Ed.  272,  10  Sup.  Ot  24,  ABON  ▼.  MANHATTAN 
BY.  OO. 

Bosenfi^UL  patent  for  improvement  in  car  gates  in  Yoidt  for  want  of 
novelty. 
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Approved  in  Apple  v.  American  Shoe  Machinery  etc.  Co.,  232  Fed. 
605,  holding  Medalie  patent  for  leather  skiving  machine  void  for  lack 
of  patentable  invention;  Model  Bpttling  Mach.  Co.  v.  Anheuser-Busch 
Brewing  Assn.,  190  Fed.  575,  111  C.  C.  A.  389,  refusing  to  uphold 
Wagner  patent  for  pasteurizing  beer;  New  York  Belting  etc.  Co.  v. 
Sierer,  158  Fed.  822,  86  C.  C.  A.  79,  refusing  to  pphold  Fnrmos  patent 
No.  527,961,  for  tile  floor;  Howe  Mach.  Co.  v.  National  Needle  Co.,  134 
U.  S.  397,  83  L.  Ed,  968,  10  Sup.  Ct.  573,  lathes ;  Fond  du  Lac  County 
V.  May,  137  U.  S.  407,  84  L.  Ed.  718,  11  Sup.  Ct.  102,  prison  door  held 
to  be  mere  aggr^ation;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  637,  37 
L.  Ed.  812, 13  Sup.  Ct.  477,  mode  of  tempering  springs;  Ejiapp  v.  Morss, 
150  U.  S.  228,  37  L.  Ed.  1062,  M  Sup.  Ct.  84,  dress  forms;  Potts  v. 
Creager,  44  Fed.  683,  clay  separator;  American  Road  Mach.  Co.  v.  Pen- 
nock  &  Co.,  45  Fed.  255,  road-making  machine;  Campbell  v.  Bailey,  45 
Fed.  565,  catch-basin  cover;  Foos  Mfg.  Co.  v.  Springfield  Engine  etc. 
Co.,  49  Fed.  643,  1  C.  C.  A.  410,  crushing  and  grinding  mill;  Bromley 
Bros.  etc.  Co.  v.  Stewart,  51  Fed.  914,  looms;  Briggs  v.  Central  Ice  Co., 
60  Fed.  90,  8  C.  C.  A.  480,  ice  planer ;  Bowman  v.  De  Orauw,  60  Fed. 
912,  fastening  stars  to  flags;  Browning  v.  Colorado  Telephone  Co.,  61 
Fed.  847,  10  C.  C.  A.  112,  terra  cotta  wire  conduit  pipes;  Andrews  v. 
Thum,  67  Fed.  913,  15  C.  C.  A.  67,  fly-paper;  Fuller  etc.  Mfg.  Co.  v. 
Bender,  69  Fed.  1001,  transplanting  machine;  Rogers  v.  Fitch,  81  Fed. 
962,  27  C.  C.  A.  23,  bed  mattresses;  Stearns  ft  Co.  v.  Russell,  85  Fed. 
230,  29  C.  C.  A.  121,  pill-dipping  device;  Briggs  v.  Duell,  87  Fed.  481, 
ice-planing  apparatus ;  Lettelier  v.  Mann,  91  Fed.  912,  914,  machine  for 
making  box  bindings  strips. 

Mechaaiimns  for  openiiig  and  dosliig  apertures  dlstiiit  ftom  operator 
ax»  old. 

Approved  in  Fond  du  Lac  County  v.  May,  137  U.  S.  406,  84  L.  Ed. 
718,  11  Sup.  Ct.  102,  prison  door;  Wollensak  v.  Sargent,  151  U.  S.  226, 
S8  L.  Ed.  140,  14  Sup.  Ct.  293,  transom  lifter. 

Distinguished  in  National  Cash  Reg.  Co.  v.  Boston  Cash  Indicator  Co., 
156  U.  S.  515,  39  L.  Ed.  516,  15  Sup.  Ct.  439,  cash  register  patent  held 
valid. 

Patentee's  light  zests  upon  noTeltj  not  ntlUty. 

Approved  in  Andrews  v.  Thum,  67  Fed.  913,  15  C.  C.  A.  67,  following 
rule;  Thomson-Houston  Elec.  Co.  v.  Garrett  Coal  Co.,  144  Fed.  436, 
construing  Knight  reissue  No.  11,918,  for  electric  motor  regulator; 
Thomson-Houston  Electric  Co.  v.  Lorain  Steel  Co.,  107  Fed.  716,  46 
C.  C.  A.  593,  holding  void  for  anticipation  Knight  patent  428,169,  for 
electro  motor  regulator,  consisting  of  interlocking  mechanism  connect- 
ing the  two  levers  in  separate  lever  motors;  Plumb  v.  New  York  etc. 


■ 

J 


132  U.  S.  84-90  NOTES  ON  U.  S.  REPORTS.  892 

R.  R.  Co.,  97  Fed.  647,  holding  void  for  lack  of  novelty  McKenna  patent 
348,289,  for  air-brake  attachment,  consisting  of  short,  flexible  tube, 
with  coupling  on  one  end  and  stop-cock  on  other. 

Ohanging  old  devlcea  \>y  exerdM  of  ordinary  mecgianlcal  skill  ia  not 
invention. 

Approved  in  Prepayment  Car  Sales  Co.  v.  Orange  County  Traction 
Co.,  221  Fed.  941,  137  C.  C.  A.  509,  holding  Ross  &  McDonald  patent 
for  passenger  cars  showed  no  new  invention;  Aeolian  Co.  v.  Wanamaker, 
221  Fed.  669,  refusing  to  uphold  Votey  patent  for  player  attachment 
for  piano;  Prepayment  Car  Sales  Ca.  v.  Orange  County  Traction  Co., 
214  Fed.  578, 131  C.  C.  A.  156,  holding  Rowntree  patent  No.  936,925,  for 
"pay-as-you-enter"  passenger-car  not  infringed,  and  void  in  view  of 
prior  art ;  Weir  Frog  Co.  v.  Porter,  206  Fed.  674,  675,  676,  124  C.  C.  A. 
470,  refusing  to  uphold  Porter  patent  for  derailing  switch;  Hillard  v. 
Remington  Typewriter  Co.,  186  Fed.  338,  108  C.  C.  A.  534,  holding  Hil- 
lard patent  for  typewriters  was  but  improvement  on  old  art;  Holt  Mfg. 
Co.  V.  Best  Mfg.  Co.,  172  Fed.  411,  97  C.  C.  A.  107,  holding  Best  patent 
No.  410,306,  for  steam  harvester ^and  thrasher,  was  but  combination  of 
old  methods;  Gunn  v.  Bridgeport  Brass  Co.,  152  Fed.  436,  81  C.  C.  A. 
576,  refusing  to  uphold  Gunn  patent  for  system  of  card  records; 
O^Rourke  Eng.  etc.  Co.  v.  McMullen,  150  Fed.  351,  353,  holding  void 
Moran  patent  No.  500,149,  claim  3,  for  air-lock  for  caissons;  Baker  y. 
Buncombe  Mfg.  Co.,  146  Fed.  748,  77  C.  C.  A.  234,  holding  void  Baker 
patents  Nos.  726,812  and  736,346,  for  process  of  treating  coffee ;  Lincoln 
Iron  Wks.  v.  McWhirter  Co.,  142  Fed.  970,  74  C.  C.  A.  229,  Gilmour 
patent  No.  575,154,  for  stone-planing  machine,  is  void;  Doig  v.  Morgan 
Mach.  Co.,  122  Fed.  463,  59  C.  C.  A.  616,  holding  void  for  lack  of  novelty 
Smith  and  Doig  patent  342,268,  for  box-nailing  machine;  Johnson  Co. 
V.  Toledo  Traction  Co.,  119  Fed.  893,  56  C.  C.  A.  415,  holding  void,  as 
mere  adaptation,  Moxham  patent  540,796,  for  improvement  of  switch 
structure,  using  molten  zinc  to  keep  plate  in  pocket;  Johnson  v.  Chis- 
holm,  115  Fed.  632,  53  C.  C.  A.  123,  holding  void  for  lack  of  patentable 
novelty  Scott  and  Chisholm  patent  No.  500,299,  for  pea-hulling  machine: 
In  re  Briggs,  9  App.  D.  C.  481,  refusing  patent  for  ice-planing  machine ; 
dissenting  opinion  in  Justi  v.  Clark,  108  Fed.  669,  47  C.  C.  A.  565, 
majority  holding  patentable  Hurlbut  reissue  No.  11,696,  for  improved 
dental  spittoon,  consisting  of  outer  and  inner  bowl,  inner  forming  sheet 
of  water  from  jet ;  Consolidated  etc.  Mill  Co.  v.  Walker,  138  U.  S.  132, 
34  L.  Ed.  923,  11  Sup.  Ct.  295,  (affirming  43  Fed.  579),  applying  rule 
to  roller-mills;  Potts  v.  Creager,  44  Fed.  683,  and  Haughey  v.  Lee,  48 
Fed.  384,  interfering  device;  Stauffer  v.  Spangler,  50  Fed.  86,  apparatus 
for  treating  unbaked  pretzels;  Johnson  Co.  v.  Tidewater  etc.  Works,  50 
Fed.  94,  method  of  rolling  rails  limited  to  process  specified;  Briggs  v. 
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Central  Ice  Co.,  60  Fed.  90,  8  C.  C.  A.  480,  ice-planer;  Newark  etc.  Co. 
V.  Wilmot  Mfg.  Co.,  60  Fed.  617,  watch  protector;  Electric  Ry.  Co.  v. 
Jamaica  etc.  R.  R.  Co.,  61  Fed.  673,  electric  railway;  Murphy  Mfg.  Co. 
V.  Excelsior^ Car  Roof  Co.,  70  Fed.  496,  car  roofs;  Eastman  Co.  v.  Getz, 
77  Fed.  419,  coating  photographic  paper;  Green  v.  American  Soda  Foun- 
tain Co.,  78  Fed.  123,  24  C.  C.  A.  41,  soda-water  fountain;  Dunbar  v. 
Eastern  Elevating  Co.,  81  Fed.  205,  26  C.  C.  A.  330,  grain  elevators; 
I^ttelier  v.  Mann,  91  Fed.  912,  914,  and  Christy  v.  Hygeia  etc.  Saddle 
Co.,  93  Fed.  970,  36  C.  C.  A.  31,  bicycle  saddle ;  National  Cash  Reg.  Co. 
v.  Boston  Cash  Indicator  Co.,  156  U.  S.  517,  89  L.  Ed.  617,  15  Sup.  Ct. 
440,  arguendo. 

132  IT.  8.  91-98,  33  L.  Ed.  275,  10  Sap.  Ct  32,  KEYSTONE  ETO.  IBON 
GO.  Y.  MABTIN. 

Decree  enjoining  remoYal  of  minesrsJia,  and  ordertng  accountiiig  before 
master.  Is  not  final. 

Approved  in  Siegel  v.  Swarts,  187  U.  S.  638,  47  L.  Ed.  344,  23  Sup. 
Ct.  846,  reafiBrming  rule;  Deslious  t.  La  Compagnie  Generale  Trans- 
atlantique,  210  U.  S.  112,  62  L.  Ed.  982,  28  Sup.  Ct.  664,  holding  decree 
in  admiralty  allowing  limitation  of  liability  is  not  final ;  Clark  v.  Roller, 
199  U.  S.  546,  60  L.  Ed.  808.  26  Sup.  Ct.  141,  decree  confirming  report 
of  partition  commissioners  not  final  and  appealable  where  plan  adopted 
depended  on  sale  which  had  not  been  had;  Odell  v.  H.  Batterman  Co., 
223  Fed.  295,  138  C.  C.  A.  534,  refusing  permission  to  sue  receiver  in 
ejectment  is  final  appealable  order;  Marian  Coal  Co.  v.  Peale,  204  Fed. 
163,  122  C.  C.  A.  397,  holding  referring  case  to  master  to  determine 
amount  of  damages  did  not  disturb  finality  of  decree;  Odbert  v.  Mar- 
quet,  175  Fed.  50,  99  C.  C.  A.  60,  holding  decree  ordering  complainant 
to  pay  cross-complainant  certain  notes  is  final;  Maas  v.  Lonstorf,  166 
Fed.  44,  91  C.  C.  A.  627,  holding  decree  in  partition  ordering  account- 
ing was  not  final ;  Hills  &  Co.  y.  Hoover,  142  Fed.  906,  decree  awarding 
injunction  and  accounting  by  defendant  in  copyright  infringement,  and 
referring  cause  to  master,  is  not  res  adjudicata  of  issues;  Mak-Saw-Ba 
Club  v.  Coffin,  169  Ind.  212,  82  N".  E.  463,  holding  order  granting  costs 
is  not  final;  Parmele  v.  Schroeder,  61  Neb.  560,  85  N.  W.  564,  holding 
foreclosure  decree  not  final  where  it  adjudged  that,  if  insufficient,  defi- 
ciency judgment  should  be  entered;  Sacramento  Valley  Irr.  Co.  v.  Lee, 
15  N".  M.  572,  573, 113  Pac.  835,  836,  holding  decree  granting  injunction 
and  appointing  receiver  was  final  one;  SlinglufE  v.  Gainer,  49  W.  Va. 
11,  37  S.  E.  773,  holding  insufficient,  after  final  decree,  petition  alleging 
service  on  wrong  person,  not  affecting  pleadings  in  cause;  Winters  v. 
Ethell,  132  U.  S.  210,  33  L.  Ed.  340.  10  Sup.  Ct.  56,  and  California  Nat. 
Bank  v.  Stateler,  171  U.  S.  449,  43  L.  Ed.  234,  19  Sup.  Ct.  7,  both  fol- 
lowing rule;  Lodge  v.  Twell,  135  U.  S.  235,  34  L.  Ed.  166,  10  Sup.  Ct. 
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747,  decree  setting  aside  sale,  appointing  receiver  and  ordering  account- 
ing, is  not  final;  Meagher  v.  Minnesota  etc.  Mfg.  Co.,  145  U.  S.  611,  36 
L.  Ed.  835,  12  Sup.  Ct.  877,  judgment  overruling  demurrer  and  remand- 
ing is  not  final;  McQourkey  v.  Toledo,  etc.  Ry.  Co.,  146  U.*  S.  549,  86 
.L.  Ed.  1084,  13  Sup.  Ct.  174,  decree  referring  to  master  for  judicial 
purposes  is  not  final ;  Luxton  v.  North  River  Bridge  Co.,  147  U.  S.  341, 
37  L.  Ed.  196,  13  Sup.  Ct.  358,  and  Southern  Ry.  v.  Postal  Tel.  Cable 
Co.,  93  Fed.  396,  35  C.  C.  A.  366,  order  appointing  commissioner  to 
assess  damages  is  not  final;  American  Const.  Co.  v.  Jacksonville  etc. 
Ry.  Co.,  148  U.  S.  379,  37  L.  Ed.  489,  13  Sup.  Ct.  761,  mandamus  will 
not  lie  to  Circuit  Court  of  Appeals,  to  review,  or  to  Circuit  Court  to 
disregard  decree  of  former  court,  on  appeal  from  interlocutory  order; 
Latta  V.  Kilbourn,  150  U.  S.  539,  37  L.  Ed.  1175,  14  Sup.  Ct.  207,  decree 
ordering  a  partner  to  account  to  master  is  not  final ;  Kirwan  y.  Murphy, 
170  U.  S.  209,  42  L.  Ed.  1010,  18  Sup.  Ct.  593^  decree  of  Circuit  Court 
of  Appeals  for  temporary  injunction  is  not  final ;  Chicago  etc.  R.  R.  Co. 
V.  McCammon,  61  Fed.  776,  10  C.  C.  A.  50,  to  authorize  appeal,  decree 
must  be  final  in  all  matters  within  pleadings;  Moran  y.  Hagerman,  64 
Fed.  503,  12  C.  C.  A.  239,  decree  referring  judicial  matters  to  master 
is  not  final;  Lockwood  v.  Wickes,  75  Fed.  119,  21  C.  C.  A.  267,  decree 
awarding  injunction  and  damages  in  patent  suit  is  not  final  and  appeal- 
able; Blythe  v.  Hinckley,  84  Fed.  238,  decree  referring  to  master  to 
account  for  rents  is  not  final;  Smith  v.  Vulcan  Iron  Works,  165  U.  S. 
624,  41  L.  Ed.  812,  17  Sup.  Ct.  410,  under  act  of  1891,  appeal  lies  to 
Circuit  Court  of  Appeals  from  interlocutory  order ;  Dudley  E.  Jones  Co. 
V.  Munger  etc.  Mfg.  Co.,  50  Fed.  785,  1  C.  C.  A.  668,  and  Richmond 
V.  Atwood,  52  Fed.  21,  17  L.  R.  A.  618,  2  C.  C.  A.  596,  decree  granting 
injunction  and  accounting,  in  patent  case,  is  not  final,  and  appeal  lies 
to  Circuit  Court  of  Appeals;  Columbus  Watch  Co.  y.  Robbins,  52  Fed. 
339,  3  C.  C.  A.  103,  in  patent  suit,  decree  is  not  final  nor  appealable  in 
entirety  court  is  limited  to  matter  of  injunction,  (disapproving  Jones  y. 
Munger,  50  Fed.  785,  1  C.  C.  A.  668) ;  Bissell  Carpet-Sweeper  Co.  ▼. 
Goshen  Sweeper  Co.,  72  Fed.  551,  19  C.  C.  A.  25,  decree  modifying  per- 
petual injunction  in  patent  suit  is  appealable  under  acts  of  1891  and 
1895 ;  Raymond  v.  Royal  Baking  Powder  Co.,  76  Fed.  466,  22  C.  C.  A, 
276,  decree  awarding  injunction  in  trademark  case,  and  referring,  is  not 
appealable,  final  decree^  but  is  interlocutory,  from  which  appeal  lies  in 
thirty  days  under  act  of  1891;  American  Const.  Co.  v.  Jacksonville  etc. 
Ry.  Co.,  148  U.  S.  384,  37  L.  Ed.  491,  13  Sup.  Ct.  763,  Supreme  Court 
will  not  issue  certiorari  to  review  decree  of  Circuit  Court  of  Appeals  on 
appeal  from  interlocutory  order;  dissenting  opinion  in  Standard  Elevator 
Co.  v.  Crane  Elevator  Co.,  76  Fed.  793,  22  C.  C.  A.  549,  majority 
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•holding  decree  awarding  injunction  in  patent  suit,  and  referring,  is  final 
and  appealable. 

'  Distinguished  in  Halfpenny  v.  Miller,  232  Fed.  114,  holding  decree  in 
accounting  ordinary  property  to  be  sold  by  receiver  was  not  final ;  Bank 
of  Lewisburg  v.  Sheffey,  140  U.  S.  452,  35  L.  Ed.  496,  11  Sup.  Ct.  758, 
decree  is  final,  though  court  retains  fund  for  distribution  j  Grant  v.  East 
&  West  R.  R.  Co.,  50  Ted.  797,  1  C.  C.  A.  681,  decree  dismissing  auxili- 
ary bill,  but  referring  case  under  original  bill  to  master,  is  final  as  to 
former  bill. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement  of 
accounts  for  report  of  master.    Note,  5  Ann.  Gas.  177. 

132  U.  8.  08-103,  83  Ii.  Ed.  266,  10  Sop.  Ct.  11,  DAT  Y.  FAIB  HAVEN  BT. 
00. 

Combination  of  old  deuces,  porodnclng  new  but  analogous  result,  Is  not 
tnyetntloxL 

Approved  in  Brush  Electric  Co.  v.  Julien  Electric  Co.,  41  Fed.  693, 
American  Road  Mach.  Co.  v.  Pennock  &  Co.,  45  Fed.  265,  Haughey  v. 
Lee,  48  Fed.  384,  and  Foos  Mfg.  Co.  v.  Springfield  Engine  etc.  Co.,  49 
Fed.  643,  1  C.  C.  A.  410,  all  following  rule;  HiU  v.  Wooster,  132  U.  S. 
701,  33  L.  Ed.  606,  10  Sup.  Ct.  231,  and  Johnson  Co.  v.  Pacific  Rolling 
Mills  Co.,  47  Fed.  590,  it  is  not  enough  that  device  was  unknown,  and 
is  useful. 

Claim  ihoold  not  be  enlarged  beyond  fair  interpretation  of  words. 
Approved  in  Cutler-Hammer  Mfg.  Co.  v.  Union  Elec.  Mfg.  Co.,  147 
•Fed.  276,  Baker  patent  No.  368,804,  for  electric  resistance  coil,  is  void ; 
American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed.  997,  holding 
'void  Berliner  patent  463,569,  for  combined  telegraph  and  telephone, 
■whose  claims  include  transmitters  previously  patented  by  Bell;  Wollen- 
sak  V.  Saigent,  161  U.  S.  226,  38  L.  Ed«  140, 14  Sup.  Ct.  293 ;  Wollensak 
v.  Sargent,  41  Fed.  56,  Johns  Mfg.  Co.  v.  Robertson,  60  Fed.  903,  and 
Standard  Elevator  Co.  v.  Crane  Elevator  Co.,  76  Fed.  796,  22  C.  C.  A. 
549,  all  following  rule;  Bumham  etc.  Ry.  Appliance  Co.  v.  Naumkeag 
St.  Ry.  Co.,  67  Fed.  651,  and  Reece  Button-Hole  Mach.  Co.  v.  Globe 
Button-Hole  Mach.  Co.,  61  Fed.  971,  10  C.  C.  A.  194,  specifications  may 
supply  what  was  assumed;  McKay  etc.  Mfg.  Co.  v.  Claflin,  ^8  Fed.  364, 
"substantially  as  described '^  refers  only  to  elements  mentioned  in  the 
claim. 

182  U.  a'l03-106,  33  Ii.  Ed.  277,  10  Snp.  Ot  12,  BOEMEE  v.  BEBNHEIlff. 
Qrantlnir  reliearlnir  in  equity  Is  discretionary. 
Approved  in  Bondholders'  etc.  Iron  R.  R.  Co.  v.  Toledo  etc.  R.  R. 
Co.,  62  Fed.  169. 10  C.  C.  A.  319.  and  National  etc.  Paper  Co,  v.  Stechler 
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lithographing  Co.,  81  Fed.  399,  26  C.  C.  A.  448,  all  following  rule; 
Willis  V.  Davis,  184  Fed.  890,  107  C.  C.  A.  211,  holding  appeal  does  not 
lie  from  order  denying  motion  to  set  a^ide  prior  order  of  dismissal; 
Sample  v.  American  Soda  Fountain  Co.,  134  Fed.  403,  where,  pending 
appeal  in  infringement  suit,  patentee  files  disclaimer,  Circuit  Court  may 
grant  rehearing;  Smith  ▼.  Simpson,  140  Fed.  713,  72  C.  C.  A.  92, 
aiguendo. 

Boemer's  patent  for  improTement  in  satchti  locks  Is  void  for  want  of 
noveltar. 

Approved  in  American  Road  Mach.  Co.  t.  Pennock  ft  Co.,  45  Fed. 

255,  road  machine;  Haughey  v.  Lee,  48  Fed.  384,  interfering  device. 

Miscellaneous.    Cited  in  Foos  Mfg.  Co.  y.  Springfield  Engine  etc.  Co., 
44  Fed.  597. 

132  U.  8.  107-117,  33  L.  Ed:  261,  10  Sap.  Ot.  26,  SOOTLAND  00X7NT7  ▼. 
HTTiTi. 

MlsBouri  constitatloiial  limltatioa  on  numlcipal  aid  operated  only  proft- 

pectively. 

Approved  in  Scotland  County  v.  United  States^  140  U.  S.  44,  85  L.  £d. 
353,  11  Sup.  Ct.  698,  following  rule. 

Judgment,  right  or  wrong,  Mnds  parties  imtil  reversed. 
Approved  in  Cline  v.  Southern  Ry.  Co.,  231  Fed.  241,  holding  judg^ 
ment  barring  action  in  State  court  is  binding  on  Federal  court;  Platte 
Valley  Cattle  Co.  v.  Bosserman-Gates  live  Stock  &  Loan  Co.,  202  Fed. 
694,  45  L.  R.  A.  (N.  S.)  1137,  121  C.  C.  A.  102,  holding  refusal  of  offer 
of  certain  evidence  may  be  reviewed  on  appeal ;  Slack  v.  Perrine,  9  App. 
D.  C.  155,  holding  decree  in  habeas  corpus  proceeding  awarding  custody 
of  children  cannot  be  collaterally  attacked;  Barbee  v.  Shannon,  1  Ind. 
Ter.  207,  40  S.  W.  586,  holding  judgment  of  court  of  Creek  Nation  dis- 
missing suit  is  conclusive  on  parties. 

Whenever  paper  has  passed  free  ftom  infirmities,  holder  may  transfer 
it  with  like  immunity. 

Approved  in  Lytle  v.  Lansing,  147  U.  S.  63,  87  L.  Ed.  81,  13  Sup.  Ct. 

256,  Swan  v.  Arkansas  City,  61  Fed.  479,  Hardy  v.  First  Nat.  Bank,  56 
Kan.  497,  43  Pac.  1127,  and  Herman  v.  Gunter,  83  Tex.  69,  29  Am.  St. 
Rep.  635,  18  S.  W.  430,  all  following  rule ;  Gamble  v.  Rural  Ind.  School 
Dist.,  146  Fed.  117,  76  C.  C.  A.  539,  where  at  time  of  issuance  of  nego- 
tiable school  bond,  fraudulently  issued,  bona  fide  holder  was  protected 
by  recitals  and  was  entitled  to  recover  full  value,  later  amendment  per- 
mitting holder  to  recover  only  amount  paid  is  void  as  against  subse- 
qnent  transferee  with  notice  of  fraud. 
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'  Limited  in  Gamble  y.  Rural  Ind.  School  Dist.,  132  Fed.  523,  under 
Iowa  Code  1897,  §  3070,  holder  of  school  warrant  fraudulently  issued 
purchasing  same  after  statute  passed  with  knowledge  of  fraud  can  re- 
coyer  only  amount  paid. 

Bight  of  purchaser  from  bona  fide  holder  of  note.    Note,  60  L.  B.  A. 
(N.  S.)  75,  76. 

Indorsee  of  bona  flde  holder  takes  wltb  all  bitter's  rights,  xegazdleBS 
of  maturity  or  notloe. 

Approved  in  Rondot  v.  Rogers  Tp.,  99  Fed.  213,  39  C.  C.  A.  462,  hold- 
ing assignee  of  bona  fide  purchaser  of  negotiable  bonds  before  maturity 
takes  assignor's  rights. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  Am* 
St.  Rep.  824. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  976,  978. 

Interest  on  negotiable  paper  Is  determinable  by  law  of  place  of  per- 
formance, tn  absence  of  stipulatlim. 

Approved  in  Bedford  v.  Eastern  Bldg.  &  Loan  Assn.  of  Syracuse,  181 
U.  S.  243,  45  L.  Ed.  845,  21  Sup.  Ct.  602,  holding  contract  of  foreign 
loan  association^  not  usurious  in  home  State  where  payable,  valid  in 
State  where  mortgaged  land  lies ;  United  States  Sav.  etc.  Soc.  v.  Harris, 
113  Fed.  31,  holding  Minnesota  laws  govern  loan  of  Minnesota  loan 
association  to  Kentucky  citizen,  secured  by  mortgage  on  Kentucky 
realty,  by-laws  so  providing;  McIUwaine  v.  Ellington,  111  Fed.  584,  55 
L.  B.  A.  933,  49  C.  C.  A.  446,  holding  bond  of  borrowing  stockholder 
in  loan  association,  dated  and  made  payable  at  home  office,  salable  there, 
though  security  situated  elsewhere;  Board  of  Commrs.  of  Ouray  County 
V.  Geer,  108  Fed.  482,  47  C.  C.  A.  460,  holding  Mills'  Ann.  Stats.  Colo., 
§  2252,  giving  creditors  interest  on  bonds,  bills,  notes  and  written  instru- 
ments, applies  to  interest  coupons  from  municipal  bonds;  Hughes 
County  V.  livingston,  104  Fed.  322,  43  C.  C.  A.  541,  sustaining  allow- 
ance of  interest  on  bond  coupons  from  maturity  until  entry  of  judgment 
at  New  York  rate,  bonds  being  pietyable  there;  Mutual  Life  Ins.  Co.  v. 
Richardson,  77  Fed.  397,  following  rule;  Coghlan  v.  South  Carolina 
B.  R.  Co.,  142  U.  S.  Ill,  35  L.  Ed.  955,  12  Sup.  Ct.  153,  principal  bears 
interest  after  maturity  at  same  rate  as  before. 

Implied  liability  of  county  for  interest  on  its  obligation.    Note, 
17  L.  B.  A,  (N.  S.)  556. 

Interest  on  judgment  Is  determined  by  law  of  i^ace  where  recovered. 
Approved  in  Eastfield  S.  S.  Co.  v.  McKeon,  208  Fed.  581,  holding  rate 
of  interest  of  foreign  country  must  be  proven  like  any  other  fact;  Sloss* 
XrV— 57 
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Sheffield  Steel  etc.  Co.  v.  Tacony  Iron  Co.,  183  Fed.  646,  holding  inter- 
est on  breach  of  contract  is  determined  by  law  of  place  of  performance. 

Conflict  of  laws  as  to  measure  of  damages.    Notes,  91  Am,  St.  Bep. 
738,  740;  56  L.  R.  A.  30S»  310. 

Miscellaneous.  Cited  in  United  States  v.  United  States  Fidelity  etc. 
Co.,  236  U.  S.  530,  69  L.  Ed.  704,  85  Sup.  Ct.  298,  holding  surety  on 
bond  of  public  contractor  is  liable  for  all  resulting  damages ;  Scotland 
County  V.  United  States,  140  U.  S.  43,  36  L.  Ed.  862,  11  Sup.  Ct.  697, 
incidentally;  Hinkley  v.  Arkansas  City,  69  Fed.  771,  16  C.  C.  A.  395, 
in  quoting  from  citing  case. 

192  U.  a  118-124,  33  Ii.  Ed.  284,  10  Sap.  Ct.  42,  HILL  y.  8T7MNEB. 

Term  "dispose  or*  is  not  neosssarily  ssmonymous  wltb  wozd  ^'seU." 
Approved  in  dissenting  opinion  in  Herald  v.  Board  of  Education,  65 
W.  Va.  775,  31  L.  R.  A.  (N.  S.)  588,  65  S.  E.  107,  majority  holding  tax- 
payers may  enjoin  use  of  school  lot  for  boring  for  oil. 

132  U.  8.'  125-131,  S3  L.  Ed.  279,  10  Sap.  Ct.  39,  SMITH  Y.  BOLLB& 

Damages  for  misrepresentation  of  stock  yalue  are  determined  by  plain- 
taps  loss,  not  what  he  might  have  gained. 

Approved  in  Hindman  v.' First  Nat.  Bank,  112  Fed.  936,  937,  57 
L.  B.  A.  108,  50  C.  C.  A.  623,  holding  damages  in  deceit  for  inducing 
purchase  of  corporation  stock  difference  between  price  paid  and  intrin- 
sic value  of  stock;  First  Nat.  Bank  v.  Williams,  62  Kan.  434,  63  Pac. 
745,  holding  bank  may  recover  counsel  fees  and  expenses  incurred  in 
good  faith  in  defending  against  draft  obtained  from  it  by  fraud;  Shaw 
v.  Gilbert,  111  Wis.  191,  86  N.  W.  196,  holding  damages  recoverable  for 
deceit  for  inducing  sale  of  goods  to  insolvent  corporation  consists  in 
amount  lost  when  should  have  been  collected,  not  at  time  of  assignment ; 
Rockefeller  v.  Merritt,  76  Fed.  914,  22  C.  C.  A.  608,  reaffirming  rule; 
Glaspell  V.  Northern  Pac.  Ry.  Co.,  43  Fed.  904,  905,  907,  applying  rule 
to  sale  of  land. 

Measure  of  damages  for  misrepresenting  value  of  stock  sold.    Note^ 
43  L.  R.  A.  (N.  S.)  373. 

Damages  for  fraudulent  representation  of  price  of  stock  are  deter- 
mined by  pLalntifTs  loss,  not  what  lie  miSht  have  gained. 

Approved  in  Stratton*s  Independence  v.  Dines,  135  Fed.  459,  68 
C.  C.  A.  161,  reaffirming  rule ;  King  v.  Lamborn,  186  Fed.  28, 108  C.  C.  A. 
123,  holding  purchaser  of  property  may  rescind  where  there  has  been 
misrepresentation  of  material  facts;  Tooker  v.  Alston,  159  Fed.  603,  16 
L.  Bu  A.  (N.  S.)  818,  86  C.  C.  A.  425,  holding  for  fraud  in  sale  of  prop- 
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erty  damages  are  difference  in  price  paid  and  actual  value ;  Kell  v.  Tren'- 
chard,  142  Fed.  20,  73  C.  C.  A.  202,  determining  damages  recoverable 
for  fraud  on  sale  of  land  with  standing  timber;  Pittsburg  Life  etc.  Co. 
V.  Northern  etc.  Ins,  Co.,  140  Fed.  896,  applying  rule  to  sale  of  life 
insurance  business;  Forrest  v.  Wardman,  40  App.  D.  C.  532,  holding 
in  computing  damages  for  deceit  in  exchange  of  land,  actual  value  and 
not  agreed  value  is  considered;  Stoke  v.  Converse,  153  Iowa,  278,  Ann. 
Cas.  191SE,  270,  88  L.  R,  A.  (N.  S.)  465,  133  N.  W.  711,  holding  where 
value  of  merchandise  exchanged  for  land  is  misrepresented,  damage 
was  difference  in  value;  Beare  v.  Wright,  14  N.  D.  34,  35,  8  Ann.  Cas. 
1057,  69  L.  R.  A.  409,  103  N.  W.  636,  holding  where  stock  exchanged 
for  land  was  misrepresented,  damages  were  difference  in  value  given 
and  value  received ;  Sykes  v.  Life  Ins.  Co.,  148  N.  C.  18,  61  S.  E.  612, 
holding  in  action  for  fraud  in  obtaining  insurance  policy,  premiums 
paid  were  recoverable  with  interest;  Coyle  v.  Baum,  3  Okl.  717,  41  Pac. 
397,  determining  damages  for  breach  of  warranty  of  oats  which  killed 
and  injured  horses;  Zobbist  v.  Estes,  65  Or.  578,  133  Pac.  645,  holding 
damages  for  fraudulent  purchase  of  stock  were  value  of  money  put  in 
stock,  less  value  of  stock  in  hand;  Sigafus  v.  Porter,  84  Fed.  439,  28 
C.  C.  A.  443,  question  certified  to  Supreme  Court;  dissenting  opinion  in 
W.  P.  Walker  &  Co.  v.  Walbridge,  136  Fed.  26,  68  C.  C.  A.  569,  major- 
ity holding  declaration  for  deceit  alleging  purchase  of  ranch  on  repre- 
sentation that  it  included  thirteen  sections  of  leased  State  land,  whereas 
there  was  no  lease  of  eleven  sections,  is  sufficient  for  recovery  of  value 
of  leasehold  in  eleven  sections ;  dissenting  opinion  in  Welborn  v.  Dixon, 
70  S.  C.  120,  49  S.  E.  236,  majority  holding  punitive  damages  not  re- 
coverable where  land  conveyed  as  security  for  debt  and  grantee  sold 
land. 

Distinguished  in  W.  P.  Walker  &  Co.  v.  Walbridge,  136  Fed.  24,  25, 
68  C.  C.  A.  569,  declaration  for  deceit  alleging  purchase  of  ranch  on 
representation  that  it  contained  forty-three  sections,  including  thirteen 
sections  of  leased  State  land,  whereas  there  was  no  lease  of  eleven  sec- 
tions, is  sufficient  for  recovery  of  value  of  leasehold  in  eleven  sections; 
McHose  V.  Eamshaw,  55  Fed.  587,  588,  5  C.  C.  A.  210,  where  purchase 
was  accepted  after  discovering  the  fraud. 

Disapproved  in  Gustafson  v.  Rustemeyer,  70  Conn.  135,  136,  137,  138, 
66  Am.  St.  R^.  95,  96,  97,  39  L.  R.  A.  647,  39  Atl.  107,  holding  contra. 

iNonageB  for  deceit  do  not  embrace  expected  fmlts  of  unrealized 
speculation. 

Approved  in  Sigafus  v.  Porter,  179  U.  S.  122, 125,  45  L.  Ed.  116,  118, 
21  Sup.  Ct.  35,  36,  37,  holding  damages  in  deceit  for  sale  of  gold  mine 
difference  between  value  of  mine  at  sale  and  price  paid  with  interest 
and  necessary  outlays  from  defendant's  acts;  B.  F.  Sturtevant  Co.  v. 
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Champion  Fibre  Co.,  232  Fed.  6,  holding  damages  for  breach  of  warranty 
are  difference  in  actual  valae  and  valne  had  article  been  as  war- 
ranted ;  Southern  Ice  Co.  v.  Morris,  219  Fed.  552, 135  C.  C.  A.  319,  hold- 
ing where  purchase  price  of  land  was  made  partly  in  stock,  worthless- 
ness  of  stock  is  subject  of  damages ;  Clark  v.  Morgan  County  Nat.  Bank, 
196  Fed.  713,  holding  fact  that  defrauded  buyer  resold  bonds  is  no  de- 
fense to  action  for  damages;  Chesbrough  v.  Woodworth,  195  Fed.  885, 
886,  116  C.  C.  A.  465,  holding  where  directors  misrepresented  assets  of 
bank  to  purchaser  of  stock,  damages  are  difference  in  value  had  repre- 
sentations been  true;  Davis  v.  Mobile  &  O.  R.  Co.,  194  Fed.  376,  114 
C.  C.  A.  8,  holding  shipper  suing  for  excess  charges  must  allege  that 
he  actually  paid  same ;  Chandler  v.  Andrews^  192  Fed.  545, 113  C.  C.  A. 
15,  holding  damages  for  fraud  in  sale  of  stock  are  difference  between 
contract  price  and  actual  value;  Nashua  Sav.  Bank  v.  Burlington  Elec- 
tric Lighting  Co.,  100  Fed.  674,  holding  damages  in  tort  for  false  repre- 
sentations in  sale  of  land  and  boilers  thereon  measured  by  difference 
between  purchase  price  and  necessary  expenses  and  fair  value;  New 
Dunderberg  Min.  Co.  v.  Old,  97  Fed.  154,  38  C.  C.  A.  89,  holding,  under 
Colorado  statutes,  interest  recoverable  as  damages  in  action  for  con- 
version of  ore;  Neher  v.  Hansen,  12  Cal.  App.  373,  107  Pac.  566,  and 
Gunderson  v.  Havana-Clyde  Min.  Co.,  22  N.  D.  334,  133  N.  W.  556, 
both  holding  damages  are  calculated  according  to  value  of  article  at 
time  of  sale;  Hartford  Life  Ins.  Co.  v.  Hope,  40  Ind.  App.  365,  81  N.  E. 
599,  holding  in  action  for  fraud  in  procuring  note  for  insurance  policy, 
primitive  damages  should  not  be  allowed;  Boulden  v.  Stilwell,  100  Md. 
557,  60  Atl.  612,  applying  rule  to  action  for  fraudulent  representations 
whereby  plaintiff  induced  to  sell  stock  to  plaintiff;  Findlater  v.  Dor- 
land,  152  Mich.  308,  116  N.  W.  413,  holding  damages  for  selling  private 
stock  instead  of  treasury  stock  are  speculative  and  not  recoverable; 
George  v.  Hesse,  100  Tex.  46,  47,  123  Am.  St.  Bep.  772,  16  Ann.  Gas. 
456,  8  L.  R.  A.  (N.  S.)  804,  93  S.  W.  107,  108,  holding  where  weU  is 
fraudulently  asserted  to  be  on  land,  damage  to  purchaser  is  difference 
in  amount  given  and  value  of  land ;  Williams  v.  Detroit  Oil  etc.  Co.,  52 
Tex.  Civ.  248,  114  S.  W.  169,  holding  where  employer  fraudulently  de- 
ducted from  wages  to  pay  accident  insurance,  employee  could  only  re- 
cover amount  deducted;  Rockefeller  v.  Merritt,  76  Fed.  914,  35  L.  R.  A. 
638,  22  C.  C.  A.  608,  following  rule ;  Glaspell  v.  Northern  Pac.  Ry.  Co., 
43  Fed.  904 ;  Cunningham  v.  Sugar,  9  N.  M.  109, 110,  49  Pac.  911,  apply- 
ing rule  to  wrongful  attachment. 

Distinguished  in  Simon  v.  Goodyear  Metallic  Rubber  Shoe  Co.,  105 
Fed.  579,  52  L.  R.  A.  745,  44  C.  C.  A.  612,  holding  no  recovery  for  false 
representations  in  procuring  contract  for  rubber  waste  where  plaintiff, 
after  learning  of  fraud,  waived  same  by  continuing  performance;  Ken- 
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drick  V.  Ryus,  225  Mo.  158,  160,  162,  164,  135  Am.  St.  Rep.  585,  123 
S.  W.  939,  940,  941,  holding  damages  for  deceit  in  purchase  of  mining 
lease  might  be  based  on  amount  of  ore  reputed  to  be  in  mine. 

Disapproved  in  Gustafson  v.  Rustemeyer,  70  Conn.  135,  66  Am.  St. 
.Bep.  95,  39  L.  R.  A.  647,  39  Atl.  107. 

Lost  profits  from  tort  as  damages.    Note,  52  L.  R.  A.  59. 

What  plaintiff  paid  for  stock,  deceitfnUy  sold,  is  proper  eyldence  of 
damages. 

Approved  in  Rockefeller  v.  Merritt,  76  Fed.  914,  35  L.  R.  A.  638, 
22  C.  C.  A.  608,  Atwater  v.  Whiteman,  41  Fed.  428,  429,  and  Glaspell  v. 
Northern  Pac.  Ry.  Co.,  43  Fed.  904,  rule  applied  to  sale  of  land ;  Wilson 
V.  New  U.  S.  Cattle  Ranch  Co.,  73  Fed.  997,  20  C.  C.  A.  241,  damages 
are  difference  between  what  vendee  had  before  and  after  purchase; 
Reynolds  v.  Franklin,  44  Minn.  31,  20  Am.  St.  Rep.  541,  46  N.  W.  139, 
on  failure  of  title  to  land,  damages  are  value  parted  with;  Wallace  v. 
Hallowell,  56  Minn.  507,  509,  58  N.  W.  293,  294,  on  exchange  of  notes, 
difference  between  their  values  is  the  damage ;  Sigaf us  v.  Porter,  84  Fed. 
439,  28  C.  C.  A.  443,  arguendo. 

Distinguished  in  McHose  v.  Eamshaw,  55  Fed.  587,  5  C.  C.  A.  210, 
and  Fargo  Gas  &  Coke  Co.  v.  Fargo  Gas  &  Elec.  Co.,  4  N.  D.  227,  37 
L.  R.  A.  616,  59  N.  W.  1069,  damage  is  difference  between  represented 
and  actual  values ;  Roberts  v.  HoUiday,  10  S.  D.  578,  74  N.  W.  1035,  on 
disaffirmance  of  contract  for  sal^  of  land,  measure  is  actual  loss  sus- 
tained. 

Damages  recoverable  for  misrepresentation  of  value  are  natural  and 
proximate  consequences  thereof. 

Approved  in  The  Normannia,  62  Fed.  481,  Smith  v.  Duffy,  57  N.  J.  L. 
690,  32  Atl.  372,  and  Coyle  v.  Baum,  3  Okl.  717,  41  Pac.  397,  both  fol- 
lowing rule;  The  City  of  Alexandria,  40  Fed.  700,  profits  on  personal 
charter  are  not  allowable  in  total  loss  of  vessel,  which  might  be  replaced ; 
Central  etc.  Ry.  Co.  v.  Price,  106  Ga.  179,  71  Am.  St.  Rep.  248,  43 
L.  R.  A.  403,  32  S.  E.  78,  negligence  in  carrying  passenger  beyond  station 
not  proximate  cause  of  his  injury  at  hotel. 

Measure  of  damages  in  actions  for  fraudulent  representations  in- 
ducing a  contract  for  the  sale  or  exchange  of  real  estate.  Note, 
123  Am.  St.  Rep.  778,  780,  786. 

Damages  for  fraudulent  representations  in  sale  of  realty.  Note, 
8  L.  R.  A.  (N.  S.)  812. 

Miscellaneous.  Cited  in  District  of  Columbia  v.  Holton,  15  App.  D.  C. 
390,  holding  damages  for  fall  subsequent  to  original  cause  of  action 
could  not  be  added  by  jury. 


A 


132  U.  S.  131-140        NOTES  ON  U.  S.  REPORTS.  902 

132  U.  8.  131-140,  33  la.  Bd.  287,  10  Sup.  Ot.  47,  CROSS  T.  KOBTH  GASO- 
UNA. 

National  bank  ofllcen,  forging  and  entering  note,  are  pnni^bable  in 
State  court  for  forgery. 

Approved  in  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  290,  28, 
Am.  St.  Rep.  678,  14  S.  E.  83,  State  may  impose  penalty  for  failure  to 
ship  freight  out  of  State  within  five  days. 

Section  6418,  Sevlsed  Statutes,  does  not  contemplate  forgery  or  promis- 
sory note,  payable  to  national  bank. 

Distinguished  in  Curley  v.  United  States,  130  Fed.  12,  64  C.  C.  A. 
369,  agreement  between  one  wishing  appointment  as  letter-carrier  and 
another,  whereby  latter  was  to  impersonate  former  at  examination,  is 
conspiracy  to  defraud  government  under  Rev.  Stats.,  §  5440 ;  In  re  Eno, 
54  Fed.  670,  making  false  entries  in  books  of  national  bank  is  crime 
exclusively  cognizable  in  Federal  courts. 

Same  act  may  constitate  offense  against  United  States  and  States 
pnnisbable  by  both. 

Approved  in  Southern  Ry.  Co.  v.  Railroad  Commission,  236  U.  S.  446, 
59*  L.  Ed.  665,  3S>  Sup.  Ct.  304,  holding  Congress  in  Safety  Appliance 
Abt  has  provided  for  grab-irons  on  all  trains ;  Easton  v.  Iowa,  188  U.  S. 
238,  47  L.  Ed.  460,  23  Sup.  Ct.  293,  holding  invalid  Iowa  Code,  §§  1884, 
1885,  so  far  as  prohibiting,  on  penalty,  national  banks  from  receiving 
deposits  when  insolvent;  Morris  v.  United  States,  229  Fed.  520,  holding 
State  or  United  States  may  punish  breaking  into  freight-cars ;  McKinney 
V.  Landon,  209  Fed.  308,  126  C.  C.  A.  226,  holding-  State  court  might 
appoint  receiver  of  foreign  corporation;  Homstein  v.  United  States, 
155  Fed.  49,  83  C.  C.  A.  644,  holding  District  Court  of  Alaska  may 
prosecute  offense  of  gambling;  Jn  re  Stubbs,  183  Fed.  1014,  acquittal 
of  murder  by  civil  authorities  is  no  bar  to  prosecution  of  soldier  before 
court-martial  for  conduct  prejudicial  to  military  discipline;  United 
States  V.  Morris,  125  Fed.  324,  holding  conspiracy  to  prevent  negpro 
citizens  from  leasing  and  cultivating  land  punishable  under  Rev.  Stats., 
§  5508 ;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  32,  35,  42, 
100  N.  E.  340,  341,  343,  holding  State  might  require  railroad  Ko  provide 
grab-irons  on  engines;  Detroit  etc.  Ry.  Co.  v.  State,  82  Ohio  St.  70, 
137  Am.  St.  Rep.  758,  91  N.  E.  871,  holding  State  may  punish  railroad 
for  failure  to  provide  automatic  couplers;  Ex  parte  Simmons,  4  Okl. 
Cr.  676,  112  Pac.  957,  holding  municipality  might  prosecute  violation 
of  ordinance  prohibiting  sale  of  liquor  despite  State  statute  on  same 
subject ;  Ex  parte  Young,  36  Or.  250,  78  Am.  St.  Rep.  774,  59  Pac.  708, 
upholding  Hill's  Ann.  Laws  Or.,  §  1952,  forbidding  persons  from  indu- 
cing seamen  to  desert  vessels  within  State  jurisdiction ;  State  v.  Sanders, 
68  S.  C.  195,  47  S.  E.  56,  one  may  be  tried  for  breach  of  city  ordinance 
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against  disorderly  houses  and  under  State  law  for  same  offense;  Green- 
ville V.  Kemmis,  58  S.  C.  434,  36  S.  E.  729,  upholding  Greenville  ordi- 
nance, imposing  fine  for  permitting  house  to  be  used  for  gaming  with 
cards,  where  S.  C.  Grim.  Stats.,  §  391,  made  same  penal  offense ;  Cross- 
ley  V.  California,  168  U.  S.  641,  42  L.  Ed.  610,  18  Sup.  Ct.  242,  derail- 
ment  of  train  carrying  mails  is  crime  against  United  States  and  State 
where  engineer  is  killed;  State  v.  Fourcade,  45  La.  Ann.  726,  40  Am. 
St.  R^.  256,  13  South.  190,  Florence  v.  Brown,  49  S.  C.  339,  26  S.  E. 
883,  and  Mclnerney  v.  Denver,  17  Colo.  308,  29  Pac.  518,  same  act  may 
be  offense  against  a  State  and  a  city;  In  re  Chapman,  166  U.  S.  672, 
41  L.  Ed.  1160,  17  Sup.  Ct.  682,  while  Congress  may  punish  for  con- 
tempt, it  may  also  make  it  a  misdemeanor;  United  States  v.  Patterson, 
55  Fed.  638,  conflict  of  jurisdictions  can  only  arise  on  development 
of  facts  at  trial  of  each  case. 

Distinguished  in  Thomas  v.  Loney,  134  U.  S.  375,  S3  L.  Ed.  951,  10 
Sup.  Ct.  585,  punishment  for  perjury  belongs  to  government  in  whose 
tribunal  it  occurred ;  Pettibone  v.  United  States,  148  U.  S.  209,  87  L.  Ed. 
425,  13  Sup.  Ct.  547,  where  offenses  are  distinct,  intent  to  commit  each 
must  be  charged;  Commonwealth  v.  Kitchen,  141  Ky.  657,  133  S.  W. 
587,  holding  perjury  before  United  States  commissioner  is  not  punish- 
able in  State  court. 

Identity  of  offenses  in  a  plea  of  former  jeopardy.    Note,  92  Am. 
St.  R^.  96. 

Conviction  of  crime  against  one  government  as  bar  to  prosecution 
by  another  government  for  same  act.    Note,  21  Ann.  Oas.  64. 

Right  to  convict  for  several  offenses  growing  out  of  same  facts. 
Note,  31  L.  R.  A.  (N.  S.)  695,  697. 

Correction  of  verdict  in  criminal  cases.    Note,  23  L.  R.  A.  732. 

Duty  and  liability  under  Federal  and  State  Railway  Safety  Appli- 
ance Acts.    Note,  41  L.  R.  A.  (N.  S.)  53. 

Miscellaneous.  Cited  in  Ex  parte  Wolters,  64  Tex.  Cr.  329,  144  S.  W. 
578,  holding  courts  cannot  interfere  with  legislature  in  gathering  in- 
formation regarding  certain  enactments;  United  States  v.  Potter,  56 
Fed.  101,  as  to  sufficiency  of  indictment. 

132  U.  8.  141-146,  33  la.  Ed.  282,  10  Sup.  Ot.  37,  FIRST  NAT.  BANK  OF 
CHARLOTTE  Y.  MOBOABT. 

Soit  against  national  bank  to  recover  doa1)le  interest  illegally  takeof 
18  suit  for  penalty. 

Approved  in  Anderson  v.  Morton,  21  App.  D.  C.  449,  holding  erroneous 
decision  of  justice  on  question  of  jurisdiction  may  be  corrected  on 
appeal;  McCormick  v.  Smith,  23  Idaho,  493,  130  Pao.  1001,  holding 
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national  bank  might  sue  in  State  court  for  assessment  on  stock;  Ingra- 
ham  V.  Merchants'  Nat.  Bank,  153  Iowa,  410,  132  N.  W.  870,  holding 
State  court  may  punish  usury  in  national  bank;  Levitan  ▼.  Houghton 
Nat.  Bank,  174  Mich,  573,  140  N.  W.  1022,  holding  suit  in  chanceTy 
against  national  bank  might  be  brought  in  county  where  complainant 
resides;  Farmers'  Nat.  Bank  v.  McCoy,  42  Okl.  424,  AniL  Gas.  1916D» 
1243,  141  Pac.  793,  holding  national  bank  may  charge  same  rate  of  in- 
terest as  State  banks;  McCreary  v.  First  National  Bank,  109  Tenn.  135, 
70  S.  W.  823,  holding  State  court  has  jurisdiction,  under  Rev.  Stats., 
§§5197,  5198,  of  suit  against  national  bank  for  penalty  for  charging 
usurious  interest;  Endres  v.  First  Nat.  Bank,  66  Minn.  258,  68  N.  W. 
1092,  State  courts  have  jurisdiction  to  recover  the  penalty;  Huggins  v. 
Citizens'  Nat.  Bank,  6  Tex.  Civ.  App.  34,  24  S.  W.  927,  usurious  interest 
cannot"  be  pleaded  as  setoff  on  principal. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
66  L.  R.  A.  691,  693. 

National  bank's  exemption  ftom  suit  In  other  tban  county  where  locate^ 
Is  waived  by  appearance. 

Approved  in  Shanberg  v.  Fidelity  &  Casualty  Co.,  158  Fed,  3, 19  lu  R. 
A.  (N.  S.)  1206.  85  C.  C.  A.  343,  and  Matter  of  Moore,  209  U.  S.  502,  503, 
14  Ann.  Gm.  1164,  52  L.  Ed.  910,  28  Sup.  Ct.  585,  706,  both  holding  where 
plaintiff  consents  to  continuances  in  Federal  court,  he  will  be  deemed  to 
have  waived  objections  to  removal;  United  States  Expansion  Bolt  Co. 
V.  H.  G.  Kroncke  Hardware  Co.,  216  Fed.  189,  holding  complainant 
suing  for  infringement  in  residence  of  defendant,  subjects  himself  to 
counterclaim  of  defendant ;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Gilliland,  193 
Fed.  611,  113  C.  C.  A.  476,  holding  where  defendant  participated  in 
trial  on  merits,  his  objection  to  jurisdiction  will  be  deemed  to  have  been 
waived;  McPhee  &  McGinnity  Co.  v.  Union  Pac.  R.  Co.,  158  Fed.  8, 
87  C.  C.  A.  619,  upholding  right  of  party  to  waive  jurisdiction  of  Federal 
court;  Lewis  v.  American  Naval  Stores  Co.,  119  Fed.  396,  holding  Fed- 
eral court  may  appoint  receiver  for  corporation  of  another  State  where 
privilege  waived  by  appearance,  and  stockholder  intervening  cannot 
complain ;  White  v.,  Rio  Grande  etc.  Ry.  Co.,  25  Utah,  359,  71  Pac.  597, 
holding  Const.  Utah,  art.  VIII,  §  5,  for  trial  of  actions  in  county,  con- 
ferred personal  privilege  waived  by  defendant  not  objecting  to  damage 
suit  in  other  county;  St.  Louis  etc.  Ry.  Co.  v.  McBride,  141  U.  S.  132, 
35  L.  Ed.  661.  11  Sup.  Ct.  984,  Texas  &  Pac.  Ry.  Co.  v.  Cox,  145  U.  S. 
603,  36  L.  Ed.  833,  12  Sup.  Ct.  908,  Central  Trust  Co.  v.  McGeorge,  151 
U.  S.  133,  38  L.  Ed.  100,  14  Sup.  Ct.  287,  Southern  Express  Co.  v.  Todd, 
56  Fed.  108,  5  C.  C.  A.  432,  and  Callahan  v.  Hicks,  90  Fed.  542,  all  hold- 
ing defendant,  by  pleading,  waives  objection  that  suit  was  brought 
in  wrong  district;  Noonan  v.  Delaware  etc.  R.  R.  Co.,  68  Fed.  2,  objec- 
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tion  to  jurisdiction  is  waived  by  general  appearance;  The  Willamette, 
70  Ped.  878,  81  L.  R.  A.  719,  18  C.  C.  A.  366,  objection  is  waived  by 
giving  bond  for  release;  Rodgers  v.  Pitt,  96  Fed.  677,  defendant,  sub- 
mitting to  Federal  court,  may  be  restrained  from  proceeding  in  Federal 
court. 

Jurisdiction  of  action  against  national  bank  to  recover  penalty  for 
taking  usurious  interest.    Note,  Ann.  Qas.  1916D,  1246,  1247. 

Proviso  of  section  4,  Act  of  July  12,  1982,  refers  only  to  suits  against 
national  banks  after  its  passage. 

Approved  in  Fourth  Nat.  Bank  v.  American  Mills  Co.,  137  U.  S.  236, 
34  L.  £d.  668,  11  Sup.  Ct.  62,  following  rule;  Schuyler  Nat.  Bank  v. 
BoUong,  160  U.  S.  88,  37  L.  Ed.  1009,  14  Sup.  Ct.  26,  arguendo. 

Sufficiency  of  petition  or  complaint  in  action  against  national  bank 
to  recover  penalty  for  taking  usurious  interest.  Note,  Ann.  Oas. 
19120,  689. 

Administration  of  Federal  laws  in  State  courts.  Note,  48  L.  R.  A. 
36. 

132  n.  S.  146-152^  38  L.  Ed.  290, 10  Bop.  Ct  50,  BOYIiAN  ▼.  HOT  8PBIKOS 
R.R.  CO. 

Passenger  assenting  to  contract  on  ticket  by  signing  it  is  bound  al- 
tliough  he  did  not  read  it. 

Approved  in  Harmon  v.  Jensen,  176  Fed.  523,  20  Ann.  Oas.  1224,  100 
C.  C.  A.  115,  holding  passenger  riding  on  free  ticket  issued  to  railroad 
employees  could  not  recover  from  company  for  injury;  Bachman  v.  Clyde 
S.  S.  Co.,  152  Fed.  404,  81  C.  C.  A.  629,  holding  conversation  between 
passenger  and  ticket  agent  is  inadmissible  to  vary  printed  contract  on 
ticket ;  Kirk  v.  J.  8.  Kimball  Co.,  162  Cal.  186,  92  Pac.  86,  holding  parol 
testimony  cannot  vary  contract  between  connecting  carriers;  Tyler  v. 
Pennsylvania  R.  R.  Co.,  18  App.  D.  C.  40,  42,  holding  newspaper  clip- 
pings and  reports  of  directors  cannot  be  basis  of  proof  of  liability  of 
railroad;  Baltimore  etc.  R.  Co.  v.  Evans,  169  Ind.  421,  14  L.  R.  A. 
(N.  S.)  368,  82  N.  E.  777,  holding  where  person  transferred  pass  to  per- 
sons unauthorized  to  use  same,  he  was  not  entitled  to  use  unexpired 
portions  thereof;  Boling  v.  St.  Louis  etc.  R.  R.  Co.,  189  Mo.  234,  237, 
88  S.  W.  38,  40,  applying  rule  to  time  limit  return  ticket;  Meade  v. 
Missouri  etc.  Ry.  Co.,  183  Mo.  App.  360,  166  S.  W.  1117,  holding  pas- 
senger bound  by  limitation  of  liability  contained  in  ticket;  Leyser  v. 
Chicago  etc.  R.  Co.,  138  Mo.  App.  42,  119  S.  W.  1071,  holding  where 
passenger  availed  himself  of  stopover  privilege,  he  was  not  required 
to  finish  trip  in  time  specified  in  ticket;  Sanden  v.  Northern  Pac.  Ry. 
Co.,  43  Mont.  218,  34  L.  R.  A.  (K.  8.)  711,  116  Pac.  410,  holding  where 
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ticket  does  not  allow  stopover,  passenger  may  be  ejected  after  availing 
himself  of  same;  Daniels  v.  Florida  Central  R.  R.  Co.,  62  S.  C.  13,  39 
S.  E.  766,  holding  erroneous  instruction  calculated  to  lead  jury  to 
believe  that  contract  on  ticket  would  not  bind  if  passenger  had  not 
read  same;  New  York  etc.  Ry.  Co.  v.  Bennett,  50  Fed.  501,  1  C.  C.  A. 
544,  following  rule;  Callaway  v.  Mellett,  15  Ind.  App.  369,  67  Am.  St. 
Rep.  240,  44  N.  E.  199,  face  of  ticket  is  conclusive  evidence  of  pas- 
senger's right  to  ride;  dissenting  opinion  in  Evansville  etc.  R.  R.  Co.  v. 
Cates,  14  Ind.  App.  188,  41  N.  E.  717,  majority  holding  compainy  liable 
for  ejecting  passenger  where  agent  gave  him  wrong  ticket;  Louisville 
etc.  R.  Co.  V.  Bitterman,  144  Fed.  42,  75  C.  C.  A.  192,  arguendo. 

Distinguished  in  Krueger  v.  Chicago  etc.  Ry.  Co.,  68  Minn.  449,  64 
Am.  St.  Rep.  489,  71  N.  W.  684,  passenger  is  not  bound  by  mileage  ticket 
wrongly  made  to  expire  on  date  of  issue. 

Carrier's  agent  or  employee  caxmot  waive  requirement  for  stunping  re- 
turn ticket  at  end  of  route. 

Approved  in  Bitterman  v.  Louisville  etc.  R.  R.  Co.,  207  U.  S.  221,  12 
AniL  Ga£.  693»  52  L.  Ed.  181,  28  Sup.  Ct.  91,  holding  brokers  selling 
excursion  tickets  may  be  enjoined;  Illinois  Cent.  R.  Co.  v.  Caffrey,  128 
Fed.  772,  holding  equity  has  jurisdiction  of  suit  to  restrain  sale  of 
return  portion  of  round-trip  tickets  lawfully  sold  by  railroad;  Louis- 
ville etc.  R.  Co.  V.  Bitterman,  128  Fed.  178,  holding  railroad  company 
entitled  to  injunction  restraining  ticket  brokers  from  buying  and  selling 
nontransferable  tickets;  Pittsburgh  etc.  Ry.  Co.  v.  Coll,  37  Ind.  App. 
236,  76  N.  E.  818,  upholding  provision  providing  for  validating  of  ticket 
for  return  passage;  Illinois  Cent.  R.  Co.  v.  Williams,  147  Ky.  54,  57, 
143  S.  W.  761,  762,  holding  carrier  liable  for  error  of  agent  in  vali- 
dating ticket;  Watson  v.  Louisville  etc.  R.  JR.  Co.,  104  Tenn.  201,  56 
S.  W.  1026,  holding  reasonable  condition  of  sale  of  reduced  rate  ticket 
that  agent  at  terminal  must  stamp  same;  Holden  v.  Rutland  R.  R.  Co., 
73  Vt.  320,  50  Atl.  1097,  holding  entry  by  buyer  of  another's  name  in 
railway  mileage-book  good  only  where  names  entered  by  agent,  material 
alteration  vitiating  same;  New  York  etc.  Ry.  Co.  v.  Bennett,  50  Fed. 
501, 1  C.  C.  A.  544,  statements  of  agent  confer  no  right  to  first-class  ride 
on  second-class  ticket;  Morse  v.  Southern  Ry.  Co.,  102  Ga.  309,  29  S.  E. 
867,  whether  plaintiff  complied  with  his  contract  is  for  jury;  Louisville 
etc.  Ry.  Co.  v.  Wright,  18  Ind.  App.  131,  47  N.  E.  492,  that  defendant's 
office  was  not  open  when  plaintiff  applied  is  no  excuse ;  Edwards  v.  Lake 
Shore  etc.  Ry.  Co.,  81  Mich.  371,  21  Am.  St.  Rep.  532,  45  N.  W.  829, 
conductor  need  not  investigate  as  to  identity  of  passenger. 

Distinguished  in  Cincinnati  etc.  Ry.  Co.  v.  Harris,  115  Tenn.  609,  6 
L.  R.  A.  (N.  S.)  779,  91  S.  W.  213,  where  passenger  received  order  on 
connecting  carrier  for  ticket,  but  was  unable  to  procure  ticket  because 
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of  negligence  of  latter's  agent,  connecting  carrier  liable  for  indignities  > 
by  conductor. 

Holdeir  of  inyaU^  ticket  ejected  after  refusing  to  pay  fare  has  no 
contract  basis  for  suit. 

Approved  in  Shortsleeves  v.  Capital  Traction  Co.,  28  App.  D.  C.  374, 
8  L.  B.  A.  (N.  S.)  287,  holding  passenger  boarding  car  at  wrong  trans- 
fer point  cannot  recover  from  railroad  for  ejectment;  Dangerfield  v. 
Atchison  etc.  Ry.  Co.,  62  Kan.  88,  61  Pac.  406,  holding  purchaser  of 
return  portion  of  ticket,  sold  on  condition  of  nontransferability  and 
identification  at  terminal,  not  entitled  to  ride  on  same;  United  Ry.  Co. 
V.  Hardesty,  94  Md.  668,  51  Atl.  409,  holding  plaintiff  cannot  recover 
for  expulsion  from  car  for  failure  to  present  coupon-book,  where  cou- 
pons to  be  valid  only  if  detached  by  conductor;  Mason  v.  Seaboard  Air 
Line  Ry.,  159  N.  C.  187,  Ann.  Oa«.  1914B,  911,  75  S.  E.  26,  holding  one 
holding  mileage  book  must  show  same  when  presenting  ticket;  Clark  v. 
Great  Northern  Ry.  Co.,  31  Wash.  663,  72  Pac.  479,  holding  2  Bal.  Codes, 
§  4942,  for  uniting  actions,  does  not  warrant  joinder  of  actions  for 
breach  of  ticket  contract  and  for  force  in  expelling  plaintiff;  Rose  v. 
Wilmington  etc.  R.  R.  Co.,  106  N.  C.  169,  11  S.  E.  527,  company  held 
not  liable  for  manner  of  expulsion. 

Distinguished  in  Poulin  v.  Canadian  Pac.  Ry.  Co.,  47  Fed.  862,  and 
Callaway  v.  Mellett,  15  Ind.  App.  370,  57  Am.  St.  Rep.  241,  44  N.  E.  199, 
liability  is  in  tort  where  agent  gives  wrong  ticket;  Cowen  v.  Winters, 
96  Fed.  932,  37  C  C.  A.  628,  or  where  another  company's  mileage  is 
wrongfully  rejected. 

Right  of  passenger  to  bring  action  ex  contractu  against  carrier  for 
personal  injuries  or  ejection  from  train.    Note,  10  Ann.  Gas.  463. 

Miscellaneous.  Cited  in  Kirby  v.  Union  Pac.  Ry.  Co.,  51  Colo.  515, 
Ann.  Gas.  1913B,  461,  119  Pac.  1045,  allowing  injunction  against  scalp- 
ers of  railroad  tickets. 

132  U.  8.  152-157,  33  L.  Ed.  301,  10  Snp.  Ot.  41,  GLENN  Y.  SUMNEE. 

Circuit  Courts  are  goyemed  by  State  practice  as  to  pleadings  and  form 
and  effect  of  verdict. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  503,  60 
L.  Ed.  1133,  36  Sup.  Ct.  683,  holding  motorman  of  interstate  interurban 
railroad  must  recover  for' injury  under  Federal  Liability  Act;  Knight 
V.  Illinois  Cent.  R.  Co.,  180  Fed.  372,  103  C.  C.  A.  514,  holding  Circuit 
Court  of  Appeals  might  review  assignments  of  error  regarding  jurisdic- 
tion of  Circuit  Court;  Bryson  v.  Gallo,  180  Fed.  74,  103  C.  C.  A.  424, 
holding  Federal  courts  may  look  to  construction  of  State  statutes  re- 
garding pleadings ;  Ohman  v.  City  of  New  York,  168  Fed.  961,  holding 
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action  for  wrongful  publication  of  map  designed  by  plaintiff  did  not 
show  controversy  within  Federal  jurisdiction;  Central  Transf.  Co.  v. 
*  Pullman's  Palace  Car  Co.,  139  U.  S.  40,  35  L.  Ed.  61,  11  Sup.  Ct.  481, 
Circuit  Court  may  grant  nonsuit;  Roberts  ▼.  Lewis,  144  U.  S.  657,  36 
L.  Ed.  582,  12  Sup.  Ct.  782,  what  such  pleadings  put  in  issue  must  be 
proved;  O'Connell  v.  Reed,  56  Fed.  534,  636,  5  C.  C.  A.  686,  Federal 
courts  may  reject  features  of  State  practice;  Jones  v.  Rowley,  73  Fed. 
288,  defendant  should  object  to  jurisdiction  before  pleading  to  merits 
in  spite  of  State  practice;  dissenting  opinion  in  Slocum  v.  New  York 
Life  Ins.  Co.,  228  U.  S.  421,  Aim.  Oas.  1914D,  1029,  57  L.  Ed.  903,  33 
Sup.  Ct.  523,  majority  holding  Circuit  Court  of  Appeals  upon  reversing 
judgment,  cannot  direct  judgment  but  must  award  new  trial. 

Distinguished  in  McElwee  v.  Metropolitan  Lumber  Co.,  69  Fed.  319, 
16  C.  C.  A.  232,  Circuit  Court  is  not  required  to  submit  special  ques- 
tions to  jury;  inconsistent  findings  are  determined  at  common  law. 

Defendant  may  use  each  jH^  allowed^  and  necessary  admission  in  one 
does  not  affect  others. 

Approved  in  Hickson  v.  Early,  62  S.  C.  61,  39  S.  E.  786,  holding  where 
one  defense  erroneously  stricken  out  on  demurrer,  verdict  for  plaintiff 
on  remaining  defense  must  be  reversed. 

Distinguished  in  Lee  Line  Steamers  v.  Robinson,  218  Fed.  662,  L.  B.  A. 
19160,  358,  134  C.  C.  A.  287,  holding  where  two  pleas  are  consistent, 
admissions  in  one  may  be  used  against  other;  Smith  v.  Gale,  144  U.  S. 
624,  36  L.  Ed.  527,  12  Sup.  Ct.  678,  where  general  denial  is  qualified  by 
admissions,  they  are  binding;  Howard  v.  Glenn,  85  Ga.  264,  21  Am.  St. 
Rep.  163,  11  S.  E.  613,  admission  bearing  on  main  issue  may  be  used 
as  evidence;  McLaughlin  v.  Alexander,  2  S.  D.  236,  237,  49  N.  W.  102, 
clear  admissions  not  unavoidably  made  are  available  to  plaintiff. 

Right  to  plead  inconsistent  defenses.    Note,  48  L.  B.  A.  207,  210. 

Finding  deCendaat  not  owner  of  stock  detemdnas  ■anetwmont  tfidtr 
and  renders  otber  mllngB  liannlen. 

Approved  in  Rosoff  v.  Gilbert  Transp.  Co.,  221  Fed.  979,  holding 
stockholder  may  interpose  any  defense  in  action  for  assessment  on  stock. 

Miscellaneous.  Cited  in  Morgan  v.  Adams,  29  App.  D.  G.  208,  dis- 
cussing right  of  writ  of  error  on  appeal  from  probate  of  will;  Davis  v. 
Coblens,  12  App.  D.  C.  64,  holding  if  one  of  two  plaintiffs  in  joint  action 
of  ejectment  cannot  recover,  other  is  also  barred. 

182  U.  &  158-160,  S3  Ii.  Ed.  298,  10  8np.  Ct  44,  BOBEBTSON  ▼.  OISN- 
DENNINO. 

Specific  designation  of  artftele  determlneB  dnty,  not  gemenl  tenna  appli- 
cable to  it  in  same  act. 
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• 

Approved  in  Carter  Webster  &  Co.  v.  United  States,  137  Fed.  980, 
embroidered  hose  are  subject  to  embroidery  rate  under  Tariff  Act  1897, 
sched.  J,  par.  339,  when  that  rate  exceeds  rate  of  sched.  I,  par.  318; 
Seeberger  v.  Cahn,  137  U.  S.  98,  34  L.  Ed.  600,  11  Sup.  Ct.  29,  manufac- 
tures of  worsted  are  not  dutiable  as  manufactures  of  wool;  United 
States  V.  Perry,  146  U.  S.  76,  36  L.  Ed.  893,  13  Sup.  Ct.  28,  stained  glass 
windows  not  dutiable  as  religious  paintings;  In  re  Blumenthal,  49  Fed. 
228,  pencils  of  wood  filled  with  lead,  etc.,  not  dutiable  as  crayons ; 
Matheson  &  Co.  v.  United  States,  71  Fed.  395, 18  C.  C.  A.  143,  acids  not 
dutiable  as  preparations  of  coal  tar;  United  States  v.  Gunther,  71  Fed. 
500,  18  C.  C.  A.  219,  painting  produced  before  1700  not  exempt  as  an 
antiquity;  In  re  Wise,  93  Fed.  447,  Chinese  shoes  are  dutiable  as  boots 
and  shoes  made  of  leather. 

Embroidered  llnaa  bandkerchleft  are  dntUble  aoder  that  deii1gnation» 
not  under  '^embroldeirles.*' 

Approved  in  United  States  v.  Davies,  Turner  &  Co.,  177  Fed.  372, 101 
C.  C.  A.  425,  holding  handmade  printing  paper  is  dutiable  as  '/hand- 
made"; United  States  v.  Quong  Lee  &  Co.,  173  Fed.  822,  holding  em- 
broidered fans  are  not  dutiable  under  embroidered  wearing  apparel; 
In  re  Popper,  50  Fed.  67,  ground  glass  considered  as  cut  glass. 

132  V.  8.  161-167,  33  L.  Ed.  295,  10  Sup.  Ot.  46,  WATSOK  ▼.  OINOINNATI 
ETC.  BT.  CO. 

Watson  grain-car  door,  conirtitttng  of  mere  aggregation  of  old  parts, 
does  not  inyolve  inventioa. 

Approved  in  Positive  Lock  Washer  Co.  ▼.  Reliance  Mfg.  Co.,  214 
Fed.  136,  holding  Bamett  patent  No.  529,847,  for  a  die  for  making  lock- 
washers,  showed  no  patentable  invention ;  Hickory  Wheel  Co.  v.  Frazicr, 
100  Fed.  102,  40  C.  C.  A.  296,  holding  void,  for  lack  of  invention,  Elliott 
patent  No.  494^13,  for  sulky,  substituting  bicycle  wheels  for  those  form- 
erly used;  Howe  Mach.  Co.  v.  National  Needle  Co.,  134  U.  S.  397,  33 
L.  Ed.  968,  10  Sup.  Ct.  573,  applying  rule  to  lathes;  Fond  du  Lac 
County  V.  May,  137  U.  S.  406,  34  L.  Ed,  718,  11  Sup.  Ct.  102,  to  prison 
doors;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  637,  37  L.  Ed.  312,  13  Sup. 
Ct.  477,  to  method  of  tempering  springs;  Newark  Watch  etc.  Co.  v.  Wil- 
mot  Mfg.  Co.,  60  Fed.  618,  to  watch  protector. 

Watson  grain-car  door  involTes  mere  mechanical  skiU  and  is  not  patent- 
able. 

Approved  in  Yale  &  Towne  Mfg.  Co.  v.  Sargent  &  Co.,  97  Fed.  107, 
holding  void,  for  lack  of  patentable  inventioni  Taylor  patent  No.  373,107, 
for  improvement  in  mortise  door  locks ;  Hill  v.  Wooster,  132  U.  S.  701, 
88  L.  Ed.  506,  10  Sup.  Ct.  231,  to  milk-coolers;  Butler  ▼.  Steckel,  137 


132  U.  S.  167-173        NOTES  ON  U.  S.  REPORTS.  910 

U.  S.  29,  34  L.  Ed.  585,  11  Sup.  Ct.  28,  to  pretzel-cutter;  Brush  Electric 
Co.  V.  Julien  Electric  Co.,  41  Fed.  693,  to  secondary  batteries ;  American 
Road  Mach.  Co.  v.  Pennock  &  Co.,  45  Fed.  255,  to  road  machine;  Camp- 
bell V.  Bailey,  45  Fed.  565,  to  catch-basin  covers ;  Johnson  Co.  v.  Pacific 
Rolling  Mills  Co.,  47  Fed.  590,. to  street  railroad  rails;  Haughey  v.  Lee, 
48  Fed.  384,  to  interfering  device. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  R.  0.  157. 

Miscellaneous.  Cited  in  Ball  &  Socket  Fastener  Co.  v.  Ball  Glove 
Fastening  Co.,.  58  Fed.  824,  7  C.  C.  A.  498,  amendment  of  rejected  broad 
claim  by  insertion  of  specific  details  restricts  claims;  Reese  Button-Hole 
Mach.  Co.  V.  Globe  Button-Hole  Mach.  Co.,  61  Fed.  969, 10  C.  C.  A.  194, 
rejection  of  claim,  where  no  issue  of  novelty,  does  not  exclude  liberal 
interpretation  where  invention  is  broad. 

132  U.  8.  167-171,  S3  L.  Ed.  299,  10  Ehip.  Ot  52,  MEBBITT  ▼.  TIFFAinr. 

Fr^f  esslonBl  prodactions  of  sculptor  embrace  Ills  own  creatioDB  or  copies 
made  under  his  directloii. 

Approved  in  United  States  v.  Morris  European  &  American  Exp.  Co., 
101  Fed.  112,  41  C.  C.  A.  240,  holding  carved  figures  in  wood,  made 
from  designs  by  another,  are  statuary  entitled  to  free  entry  under  para- 
graph 575,  Tariff  Act  of  1894;  Tiffany  v.  United  States,  66  Fed.  738, 
bronze  statues  held  dutiable  as  manufactures  of  metal,  not  as  statuary, 
not  being  wrought  by  hand;  Morris  etc.  Express  Co.  v.  United  States, 
94  Fed.  644,  carved  statues  admitted  free,  although  designed  by  Amer- 
ican artist. 

132  IT.  S.  172-173,  33  L.  Ed.  301,  10  Sap.  Ct.  53,  ANTHONY  ▼.  LOUISVILIiB 
ETC.  S.  S.  GO. 

Cbarge  substantially  aa  requested  cannot  be  objected  to. 
Approved  in  Tucker  v.  United  States,  151  U.  S.  170,  38  L.  Ed.  115, 
14  Sup.  Ct.  301,  Mountain  Copper  Co.  v.  Van  Buren,  133  Fed.  7,  66 
C.  C.  A.  151,  and  Kansas  City  Southern  R.  Co.  v.  Prunty,  133  Fed.  21, 
66  C.  C.  A.  163,  all  reaffirming  rule;  Pennsylvania  Co.  v.  Whitney,  169 
Fed.  577,  95  C.  C.  A.  70,  applying  principle  in  action  for  injury  to  en- 
gineer; De  Forest  v.  United  States,  11  App.  D.  C.  464,  upholding  instruc- 
tion that  everyone  is  presumed  to  know  what  goes  on  in  his  own  home; 
Thomas  v.  Presbrey,  5  App.  D.  C.  220,  upholding  action  of  lower  court 
in  refusing  to  instruct  jury  as  to  right  of  partner  to  indorse  check; 
dissenting  opinion  in  Western  Union  Tel.  Co..  v.  Morris,  105  Fed.  56, 
44  C.  C.  A.  350,  majority  holding  no  error  in  refusing  to  give  instruc- 
tion in  language  of  counsel  where  substance  embodied  in  general  charge. 
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General  exception  to  charge  will  not  ayail  if  any  part  thereof  is  correct. 
Approved  in  Kansas  City  Southern  R.  Co.  v.  Prunty,  133  Fed.  22,  66 
C.  C.  A.  163,  and  Masonic  Ben.  Assn.  v.  Lyman,  60  Fed.  500,  9  C.  C.  A. 
104,  both  following  rule;  Allis  v.  United  States,  155  U.  S.  123,  39  L.  Ed. 
94,  15  Sup.  Ct.  38,  rulings  must  be  specifically  excepted  to  below  to  be 
reviewable;  Hudson  v.  Charleston  etc.  R.  R.  Co.,  55  Fed.  259,  where 
court's  attention  is  not  called  to  special  charge,  it  is  no  error  to  omit 
it  though  it  should  be  given ;  Thorn  v.-  Pittard,  62  Fed.  236,  10  C.  C.  A. 
352,  general  exception  to  a  charge  cannot  be  considered;  dissenting 
opinion  in  Bram  v.  United  States,  168  U.  S.  571,  42  L.  Ed.  583,  18  Sup. 
Ct.  198,  majority  holding  exceptions  during  examination  need  not  be 
renewed  at  end  of  it;  Cincinnati  Traction  Co.  v.  Leach,  169  Fed.  550, 
95  C.  C.  A.  47,  holding  objection  that  instruction  was  not  full  enough 
is  of  no  avail  unless  further  instruction  was  requested;  Tracy  v.  Eggle- 
ston,  108  Fed.  330,  47  C.  C.  A.  357,  holding  insuflacient,  exceptions  to 
charge  which  do  not  direct  trial  court's  attention  to  portion  objected 
to;  Baggs  v.  Martin,  108  Fed.  34,  47  C.  C.  A.  175,  holding  insufficient, 
general  exception  to  instructions  and  to  each  and  every  p'art  thereof. 

132  U.  8.  174-189,  S3  L.  Ed.  302,  10  Sop.  Ct.  68,  TAZOO  ETC.  B.  R.  GO. 
▼.  THOMAa 

Supreme  Court  may  review  State  court's  decision  against  (dalm  of  ex- 
emption from  taxation. 

Approved  in  Mobile  etc.  R.  R.  Co.  v.  Tennessee,  153  U.  S.  495,  38 
li.  Ed.  797,  14  Sup.  Ct.  971,  where  State  court  sustains  law  impugned  as 
impairing  a  contract,  Supreme  Court  will  construe  such  contract;  Mc- 
Cullough  V.  Virginia,  172  U.  S.  120,  43  L.  Ed.  388, 19  Sup.  Ct.  140,  though 
State  court  decide  original  act  void,  Supreme  Court  has  jurisdiction,  if 
subsequent  act  is  sustained  impairing  obligations  of  first. 

Distinguished  in  Mobile  etc.  R.  R.  Co.  v.  Tennessee,  153  U.  S.  492, 
38  L.  Ed.  796,  14  Sup.  Ct.  970,  Supreme  Court  determines  for  itself 
whether  contract  exists  and  whether  it  is  impaired. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
47. 

Exemption  ftom  taxation  is  never  presumed. 

Approved  in  Board  of  Trustees  of  Whitman  v.  Berryman,  156  Fed. 

117,  holding  it  is  not  necessary  that  property  of  educational  institution 

be  used  for  purposes  of  education  to  be  exempt  from  taxation;  Jones 

Bros.  V.  City  of  Louisville,  142  Ky.  762,  135  S.  W.  303,  refusing  to  de- 
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eree  corporation  exempt  from  taxation ;  Winona  etc.  Land  Co.  v.  Minne- 
sota, 169  U.  S.  530,  40  L.  Ed.  249,  16  Sup.  Ct.  84,  Ford  v.  Delta  etc. 
Land  Co.,  164  U.  S.  666,  41  L.  Ed.  592, 17  Sup.  Ct.  232,  Adams  v.  Yazoa 
etc.  R.  R.  Co.,  75  Miss.  282,  22  South.  825,  Adams  v.  Yazoo  etc.  R.  R.^ 
77  Miss.  194,  60  L.  R.  A.  S3,  24  South.  211,  317,  28  South.  956,  Wilming- 
ton etc.  R.  R.  Co.  V.  Alsbrook,  110  N.  C.  149,  14  S.  E.  654,  Knoxville 
etc.  R.  R.  Co.  V.  Harris,  99  Tenn.  695,  43  S.  W.  117,  Western  Union 
Tel.  Co.  V.  Harris  (Tenn.),  52  S  W.  753,  and  State  v.  Harshaw,  76  Wis. 
240,  45  N.  W.  312,  all  following  rule;  Brown  University  v.  Granger,  19 
R.  I.  709,  36  L.  B.  A.  849,  36  Atl.  722,  where  statute  is  positive  courts 
will  enforce  exemption;  dissenting  opinion  in  PuUen  v.  Corporation 
Commission,  152  N.  C.  575,  68  S.  E.  168,  majority  holding  stock  of  bank 
invested  in  nontaxable  bonds  should  be  deducted  for  purposes  of  tax- 
ation. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Bep..  293. 

Exemption  of  road  ftom  taxation  for  twenty  yoan  after  completion  doe» 
not  exempt  it  before  completion. 

Approved  in  Shreveport  Creosoting  Co.  v.  City  of  Shreveport,  119 
La.  643,  44  South.  327^  holding  conditions  existing  one  year  will  not 
justify  exemption  from  taxation  next  year;  Yazoo  etc.  R.  R.  Co.  v. 
Board  of  Levee  Commrs.,  132  U.  S.  190,  33  L.  Ed.  308,  10  Sup.  Ct.  74, 
following  rule;  Yazoo  etc.  R.  R.  Co.  v.  Adams,  76  Miss.  551,  25  South. 
367,  such  exemption  cannot  be  claimed  by  consolidating  with  another 
company  having  road  completed  to  such  point. 

Distinguished  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  47, 
45  L.  Ed.  418,  21  Sup.  Ct.  258,  holding  certificate  of  chief  justice  of 
State  court  that  constitutionality  of  State  law  was  questioned  on  argu- 
ment insufficient  to  confer  Federal  jurisdiction;  New  Mexico  v.  United 
States  Trust  Co.,  172  U.  S.  186,  43  L.  Ed,  412,  19  Sup.  Ct.  133,  exemp- 
tion of  right  of  way  exempts  land  and  all  structures  thereon. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  34,  89. 

Preamble  is  not  part  of  Btatate. 
Approved  in  Cornell  v.  Coyne,  192  U.  S.  430,  48  L.  Ed.  509,  24  Sup. 
Ct.  386,  holding  filled  cheese,  for  export,  not  exempted  from  manufac- 
turer's tax  by  provision  of  act  of  June  6,  1896,  that  such  tax  should  be 
represented  by  coupon  stamps;  Patterson  v.  Bark  Eudora,  190  U.  S. 
173,  47  L.  Ed.  1005,  23  Sup.  Ct.  822,  holding  seamen  shipping  on  foreign 
vessel  within  protection  of  act  of  December  21,  1898,  entitled  "Act  to 
amend  laws  relating  to  American  seamen";  United  States  v.  McCrory^ 
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119  Fed.  864,  56  C.  C.  A.  373,  holding,  under  act  of  June  27,  1898, 
amending  act  of  March  3,  1887,  taking  away  jurisdiction  of  letter- 
carriers'  suits  for  extra  pay — excepting  pending  suits — ^plaintiff 's  case 
properly  restored;  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  535, 
65  N.  E.  466,  holding  railway  leasing  lines  in  Chicago,  whose  charter 
enabkd  city  to  regulate  rates,  bound  by  city  ordinance  fixing  rates; 
City  of  Middlesboro  v.  New  South  Brewing  etc.  Ice  Co.,  108  Ky.  355, 
56  S.  W.  428,  holding  Ky.  Stats.,  §  3490,  empowering  fourth  class  cities, 
by  ordinance,  to  exempt  manufacturing  establishments  from  taxation, 
inapplicable  to  existing  establishments ;  Louisiana  etc.  R.  B.  Co.  v.  State 
Board  of  Appraisers,  108  La.  19,  32  South.  186,  holding  words  **  sub- 
stantially complete,"  in  La.  Const.,  art.  230,  applies  to  road  whose  road- 
bed eighty  per  cent  completed  to  prevent  tax  exemption;  Lorain  Steel 
Co.  V.  Norfolk  etc.  St.  Ry.,  187  Mass.  505,  73  N.  E.  648,  construing 
Stats.  1894,  p.  355,  relating  to  recordation  of  conditional  sales  of  street 
railway  rolling  stock;  Territory  V.  Co-operative  Bldg.  etc.  Assn.,  10 
N.  M.  343,  62  Pac.  1100,  holding  shares  of  stock  and  mortgages  to  secure 
corporate  loans  taxable  in  New  Mexico  under  Comp.  Laws  1897,  §§  4018, 
4019;  Hockett  v.  State  Liquor  Licensing  Board,  91  Ohio  St.  192,  110 
N.  E.  489,  upholding  local  option  law  of  (State  of  Ohio;  Lackland  v. 
Walker,  151  Mo.  265,  52  S.  W.  430,  following  rule;  United  States  v. 
Oregon  etc.  R.  R.  Co.,  164  U.  S.  541,  41  L.  Ed.  645,  17  Sup.  Ct.  170, 
rule  applied  to  title;  State  v.  Ohio  Oil  Co.,  150  Ind.  33,  49  N.  E.  813, 
wider  intention  than  expressed  in  preamble  may  be  given  to  the  act; 
State  V.  Holcomb,  46  Neb.  625,  65  N.  W.  877,  in  cases  of  doubt  or  am- 
biguity preamble  may  be  consulted,  and  has  greater  weight  than  title; 
dissenting  opinion  in  Citizens'  Bank  ▼.  Parker,  192  U.  S.  87,  48  L.  Ed. 
356,  24  Sup.  Ct.  186,  majority  holding  Louisiana  act  of  January  30, 
1836,  exempting  bank's  capital  from  taxation,  prevents  imposition  of 
license  tax  for  carrying  on  business. 

1S2  V.  8.  190-191,  S3  K  Ed.  908,  10  Sup.  Ot  74,  TAZOO  ETO.  S.  B.  00.  ▼. 
BOABD  OF  LEVEE  COICMISSIONEBS. 

Adjudged  in  confonnity  with  Tasoo  etc.  S.  S.  Oo.  ▼.  Thomas,  132  XT.  8. 
174,  33  L.  Ed.  302,  10  Sup.  Ct  68. 

Approved  in  Territory  v.  Co-operative  Bldg.  etc.  Assn.,  10  N".  M.  343, 
62  Pac.  1100,  holding  shares  of  stock  and  mortgages  to  secure  corporate 
loans  taxable  in  New  Mexico  under  Comp.  Laws  1897,  §§  4018,  4019. 

.  Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  IL  A.  34. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  627. 
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Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
47. 

132  U.  8.  191-192,  33  K  Ed.  309,  10  Sop.  Ct.  66,  MISSOURI  PAO.  BT.  GO. 
▼.  OHrOAOO  ETO.  B.  B.  CO. 

Granting  new  trial  is  dlscreaonaiy. 
Approved  in  Bishop  Co.  v.  Shelhorse,  141  Fed.  648,  72  C.  C.  A.  337, 
Northern  Pac.  Ry.  Co.  v.  Charless,  61  Fed.  679,  2  C.  C.  A.  380,  and 
Alexander  v.  United  States,  67  Fed.  830,  6  C.  C.  A.  602,  all  following 
rule ;  United  States  v.  Mayer,  236  U.  S.  70,  59  L.  Ed.  186,  35  Sup.  Ct. 
16,  holding  Federal  court  cannot  vacate  judgment  after  term ;  McBride 
V.  Neal,  214  Fed.  968,  131  C.  C.  A.  262,  holding  no  error  is  assignable 
for  refusal  of  new  trial;  Knight ^v.  Illinois  Cent.  R.  Co.,  180  Fed.  372, 
103  C.  C.  A.  614,  holding  error  in  refusing  to  allow  plaintiff  to  dismiss 
without  prejudice  does  not  require  new  trial  but  simply  allowance  of 
motion ;  Duke  v.  St.  Louis  &  S.  F.  R.  Co.,  172  Fed.  686,  holding  Federal 
court  cannot  arbitrarily  order  remittitur  from  excessive  verdict  but 
must  leave  plaintiff  to  his  option;  Murhard  Estate  Co.  v.  Portland  etc. 
Ry.  Co.,  163  Fed.  197,  90  C.  C.  A.  64,  refusing  to  review  action  of  court 
refusing  new  trial. 

Federal  courts  are  independent  of  State  practice  regarding  new  ttlale 
and  bills  of  exceptions. 

Approved  in  Collin  County  Nat.  Bank  v.  Hughes,  155  Fed.  394,  83 
C.  C.  A.  661,  holding  State  statute  cannot  destroy  right  of  Federal  court 
to  revive  judgment;  City  of  Manning  v.  German  Ins.  Co.,  107  Fed.  57, 
46  C.  C.  A.  144,  holding  Rev.  Stats.,  §  914,  did  not  conform  Federal 
court  to  State  court  practice  as  to  new  trials,  and  reversing  order  for 
new  trial  where  plaintiff  unduly  delayed;  Louisville  etc.  R.  R.  Co.  v. 
White,  100  Fed.  243,  40  C.  C.  A.  352,  holding  rule  of  Federal  court 
that  ruling  on  motion  for  new  trial  not  reviewable  on  error  unaffected 
by  contrary  State  statute  (Ala.  Code  1896,  §  434) ;  Fishbum.  v.  Chicago 
etc.  Ry.  Co.,  137  U.  S.  61,  84  L.  Ed.  585, 11  Sup.  Ct.  8,  Prichard  v.  Budd, 
76  Fed.  717,  22  C.  C.  A.  504,  Hughey  v.  Sullivan,  80  Fed.  74,  all  following 
rule ;  Henning  v.  Western  Union  Tel.  Co.,  41  Fed.  866,  court  may  extend 
time  for  making  motion  where  counsel  erroneously  suppose  State  prac- 
tice prevails. 

132  n.  8. 192-195,  S3  L.  Ed.  309, 10  Snp.  Ot.  57,  BAIMONB  ▼.  TEBBESONNE 
PABISH. 

Statement  of  facts  by  parties  or  finding  by  eoort  most  proBeot  only 
questions  of  law. 
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Approved  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  734, 
68  C.  C.  A.  89,  reaffirming  rule;  Wilson  v.  Merchants'  Loan  &  T.  Co., 
183  U.  S.  128,  46  L.  Ed.  116,  22  Sup.  Ct.  58,  holding  agreed  statement 
of  facts  not  equivalent  to  special  finding  within  Rev.  Stats.,  §§  649,  700, 
allowing  exception  to  bring  up  question  for  review ;  Columbus  Compress 
Co.  V.  United  States  Fidelity  etc.  Co.,  186  Fed.  488,  489,  108  C.  C.  A. 
465,  holding  statement  of  judge  that  "foregoing  contains  agreed  record'' 
does  not  constitute  statement  of  facts;  Fellman  v  Royal  Ins.  Co.,  185 
Fed.  690,  107  C.  C.  A.  637,  holding  statement  of  tender  under  insurance 
policy  and  refusal  thereof  show  ultimate  facts;  W.  L.  Perkins  &  Co.  v. 
Von  Baumbach,  185  Fed.  267,  107  C.  C.  A.  371,  holding  setting  out  testi- 
mony of  witness  with  statement  that  court  believes  same  to  be  true  does 
not  constitute  statement  of  facts;  Powers  v.  United  States,  119  Fed. 
566,  56  C.  C.  A.  128,  reversing  judgment  where  special  findings  of  court, 
jury  being  waived,  contained  only  probative  facts,  leaving  ultimate  facts 
to  inference;  Corliss  v.  Pulaski  County,  116  Fed.  291,  53  C.  C.  A.  567, 
holding  special  finding  should  declare  all  ultimate  facts  determining 
the  issues  and  essential  to  support  judgment;  Olcott  v.  Ennis-Calvert 
Compress  Co.,  114  Fed.  910,  52  C.  C.  A.  527,  holding  Circuit  Court  will 
not  review  decision  for  plaintiff  by  court  without  jury  where  finding 
of  fact  referred  to  another  case  with  no  specific  finding ;  Olenn  v.  Fant, 
134  U.  S.  400,  33  L.  Ed.  970,  10  Sup.  Ct.  584,  Davenport  v.  Paris,  136 
U.  S.  581,  84  L.  Ed.  648,  10  Sup.  Ct.  1064,  Lackett  v.  Rumbaugh,  46 
Fed.  24,  Kentucky  etc.  Life  Ins.  Co.  v.  Hamilton,  63  Fed.  98,  11  C.  C.  A. 
-42,  Mutual  Reserve  Fund  Life  Assn.  v.  Du  Bois,  85  Fed.  589,  29  C.  C.  A. 
354,  State  Nat.  Bank  v.  Smith,  94  Fed.  609,  36  C.  C.  A.  412,  all  follow- 
ing rule ;  British  Queen  Min.  Co.  v.  Baker  Silver  Min.  Co.,  139  U.  S.  223, 
35  L.  Ed.  147,  11  Sup.  Ct.  523,  where  no  exceptions  were  taken  during 
trial  and  findings  are  general,  no  question  is  raised;  Saltonstall  v.  Birt- 
well,  150  U.  S.  420,  87  L.  Ed.  1129,  14  Sup.  Ct.  170,  where  findings  do 
not  support  judgment  and  record  does  not  show  under  what  law  parties 
claim,  court  will  not  direct  judgment  for  either;  Moller  v.  United  States, 
57  Fed.  495,  6  C.  C.  A.  459,  bill  purporting  to  be  findings,  which  is  but 
recapitulation  of  evidence,  is  insufficient;  Lang  v.  Baxter,  69  Fed.  907, 
where  court  finds  ultimate  facts  it  need  not  make  additional  findings. 

Distinguished  in  dissenting  opinion  in  Fellman  v.  Royal  Ins.  Co.,  184 
Fed.  582,  106  C.  C.  A.  557,  majority  holding  where  error  was  question 
of  law,  appellate  court  might  render  final  judgment. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  408. 
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1S2  V.  8.  195-200,  33  K  Ed.  332,  10  Sop.  Ct.  66,  BCABOHAMD  ▼.  EMKEN. 

Marchand  patent  for  imikroyenient  In  numnf actore  of  hydrogon  peroxide 
l8  void  for  want  of  novelty. 

Approved  in  Lovell-McConnell  Mfg.  Co.  v.  Automobile  Supply  Co., 
212  Fed.  204,  holding  Hutchinson  patent  for  auto  horns  showed  patent- 
able invention;  Lovell-McConnell  Mfg.  Co.  v.  Automobile  Supply  Mfg. 
Co.,  193  Fed.  662,  refusing  to  decree  infringement  of  Hutchinson  patents 
for  auto  horns;  In  re  Wright,  34  App.  D.  C.  203,  refusing  to  allow 
patent  for  machine  for  hardening  metals;  Hill  v.  Wooster,  132  U.  S. 
701,  88  L.  Ed.  506,  10  Sup.  Ct.  231,  milk-setting  apparatus;  Lovell  Mfg. 
Co.  V.  Cary,  147  U.  S.  637,  87  L.  Ed.  312,  13  Sup.  Ct.  477,  method  of 
tempering  springs;  Brush  Electric  Co.  v.  Julien  Electric  Co.,  41  Fed. 
694,  secondary  batteries;  Johnson  Co.  v.  Pacific  etc.  Mills  Co.,  47  Fed. 
590,  street  railroad  rails;  American  Patents  Co.  v.  De  Beer,  57  Fed. 
625,  ball  machines;  Obnsted  v.  Andrews  &  Co.,  77  Fed.  840,  23  C.  C.  A. 
488,  map  cases; 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  269. 

132  U.  8.  201-206^  33  K  Ed.  322,  10  8up.  Ct.  68,  BOTEB  ▼.  BOTH. 

Boyer  patent  for  marhlne  for  treating  bides  is  void  for  want  of  novelty. 

Approved  in  Gas  Machinery  Co.  v.  United  Gas  Improvement  Co.,  228 
Fed.  690,  upholding  Hoxie  patent  No.  879,965,  for  staple-forming 
machine ;  National  Regulator  Co.  v.  Powers  Regulator  Co.,  160  Fed.  463, 
87  C.  C.  A.  444,  refusing  to  uphold  Powers'  patent  for  heating  and 
ventilating  system;  Campbell  Printing-Press  &  Mfg.  Co.  v.  Duplex 
Printing-Press  Co.,  101  Fed.  294,  41  C.  C.  A.  351,  holding  Stonemetz 
patent  No.  376,053,  for  Web-printing  machine,  not  infringed  by  Cox 
patent  No.  478,503 ;  Hill  v.  Wooster,  132  U.  S.  701,  33  L.  Ed.  506, 10  Sup. 
Ct.  231,  milk-setting  apparatus ;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  637, 
37  L.  Ed.  312, 13  Sup.  Ct.  477,  mode  of  tempering  springs ;  Brush  Electric 
Co.  V.  Julien  Electric  Co.,  41  Fed.  694,  secondary  batteries ;  Foss  Mfg.  Co. 
V.  Springfield  Engine  etc.  Co.,  44  Fed.  598,  grinding-mill ;  Johnson  Co. 
V.  Pacific  Rolling  Mills  Co.,  47  Fed.  590,  street  railroad  rails ;  Foos  Mfg. 
Co.  V.  Springfield  Engine  etc.  Co.,  49  Fed.  642,  1  C.  C.  A.  410,  grinding- 
mill;  Mott  Iron  Works  v.  Standard  Mfg.  Co.,  51  Fed.  85  (affirmed  in 
53  Fed.  823,  4  C.  C.  A.  28),  bath  overflows;  McKay  etc.  Mach.  Co.  v. 
Clafiin,  58  Fed.  359,  lasting  machine. 

Distinguished  in  American  Well  Works  v.  F.  C.  Austin  Mfg.  Co.,  98 
Fed.  993,  holding  patentable  .and  infringed.  Chapman  patent  No.  382,689, 
for  apparatus  for  sinking  wells,  consisting  of  pipe  held  by  rolling 
clamp  with  sharp  edges ;  Bowers  v.  Von  Schmidt,  63  Fed.  582  (affirmed 
in  80  Fed.  150,  25  C.  G.  A.  323),  dredging-machine  held  to  be  patent- 
able combination* 
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132  V.  8.  207-210,  S3  L.  Ed.  830,  10  Sup.  Ot.  66^  WINTERS  ▼.  ETHEIJi. 

Fact  thaX  decree  granting  injunction  and  ordering  accounting  diwinlBiMw 
croBa-complaint  doee  not  render  it  appealaUe. 

Approved  in  Emery  v.  Central  Trust  etc.  Co.,  204  Fed.  968,*  123 
C.  C.  A.  287,  refusing  to  allow  appeal  from  decree  dismissing  cross- 
hill. 

132  V.  &  210-214,  33  L.  Bd.  345,  10  Sop.  Ct  67,  OHANUTE  CTTT  ▼. 


Motion  to  dismlaB  may  nnite  motion  to  aiBrm  where  appeal  taken  for 
delay. 

Approved  in  Rand-McNally  &  Co.  ▼.  Commonwealth  of  Kentucky,  215 
U.  S.  583,  64  L.  Ed.  338,  30  Sup.  Ct.  402,  following  rule;  Deming  v. 
Carlisle  Packing  Co.,  226  U.  S.  107,  108,  57  L.  Ed.  143,  144,  33  Sup.  Ct. 
80,  holding  damages  may  be  awarded  for  frivolous  appeal  where  writ 
of  error  is  dismissed;  Richardson  v.  Louisville  etc.  R.  R.  Co.,  169  U.  S. 
132,  42  L.  Ed.  688,  18  Sup.  Ct.  269,  court  will  affirm  where  ruling  of 
State  court  was  obviously  correct. 

Motion  to  afftrm  will  not  be  entertained  nnloBB  color  for  motion  to 
dismiss  shown. 

Approved  in  Equitable  Life  Assur.  Society  v.  Brown,  187  U.  S.  311, 
314,  47  L.  Ed.  192,  193,  23  Sup.  Ct.  124,  dismissing  motion  on  writ 
of  error  to  Supreme  Court  of  Hawaii,  where  no  inherently  Federal  ques- 
tion involved;  Blythe  ▼.  Hinckley,  180  U.  S.  338,  45  L.  Ed.  561,  21  Sup. 
Ct.  392,  holding  judgment  affirmed  on  writ  of  error  to  Supreme  Court 
where  assignments  are  frivolous  and  only  to  secure  delay. 

Mandamus  to  compel  tax  leiTy  is  in  nature  of  execution  on  Judgment  fix- 
ing lightB  of  parties. 

Approved  in  Rose  v.  McKie,  145  Fed.  589,  76  C.  C.  A.  274,  it  is  no 
defense  to  mandamus  to  compel  town  officers  to  perform  statutory  duties 
toward  providing  for  payment  of  judgment  that  such  duties  do  not  in- 
clude all  acts  requisite  to  full  satisfaction  of  judgment ;  E^inney  v.  East- 
em  Trust  etc.  Banking  Co.,  123  Fed.  300,  59  C.  C.  A.  586,  holding  bond- 
holders obtaining  judgment  against  city  on  municipal  bonds  entitled 
to  mandamus  to  collect  same,  and  taxpayer  cannot  relitigate  validity  of 
bonds;  Thompson  v.  Perris  Irr.  Dist.,  116  Fed.  770,  holding  mandamus 
proper  remedy  in  Circuit  Court  to  collect  judgment  obtained  therein 
against  California  irrigation  district;  Mayor  etc.  of  Helena  v.  United 
States,  104  Fed.  117,  43  C.  C.  A.  429,  holding  city  which  has  levied 
taxes  to  pay  judgment  may  be  compelled  by  mandamus  to  apply  funds 
thereon;  City  of  Austin  v.  Cahill,  99  Tex.  186,  88  S.  W.  546,  holding 
in  mandamus  to  compel  levy  of  tax  to  pay  interest  on  bonds,  holders 
of  refunding  bonds  were  not  necessary  parties;  First  Nat.  Bank  v. 
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Society  for  Savings,  80  Fed.  682,  26  C.  C.  A.  466,  and  Fleming  v.  Trowa- 
dale,  86  Fed.  190,  29  C.  C.  A.  106,  all  following  rule ;  Stewart  v.  St.  Qair 
County  Court,  47  Fed.  483,  mandamus  will  not  lie  where  laws  do  not 
authorize  execution. 

132  V.  S.  216-216,  33  K  Ed.  344,  10  Sop.  Ot.  54,  OBEOON  IMPBOVEMENT 
CO.  ▼.  EXOELSIOB  COAX.  CO. 

Original  is  releyant  in  salt  for  infringement  of  relMoe  where  Identity 
of  inventicm  is  denied. 

Approved  in  United  Blue  Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed. 
169,  66  C-  C.  A.  663,  holding  Blackford  reissue  patent  No.  11,692,  for 
vapor  burner,  confined  to  structure  claimed  and  not  infringed. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  IL  0.  794. 

132  U.  S.  216-219,  33  L.  Ed.  340,  10  Sop.  Ot.  64,  BBOWN  ▼.  BANK. 

Not  cited. 

132  U.  S.  220-239,  88  L.  Ed.  310,  10  Sup.  Ot.  60,  VANE  ▼.  NEWOOMBE. 

Oontractor  erecting  telegraph  line  is  not  employee,  within  Indiana  stat- 
ute as  to  priorities. 

Approved  in  In  re  Crawford  Wollen  Co.,  218  Fed.  964,  holding  selling 
agents  of  bankrupt  manufacturing  company  were  not  laborers;  Tucker 
V.  Bryan,  217  Fed.  677,  133  C.  C.  A.  428,  holding  persons  contracting  to 
log  and  cut  timber  are  not  laborers;  Gay  v.  Hudson  River  Electric 
Power  Co.,  178  Fed.  504,  holding  attorney  at  law  not  employee  entitled 
to  preference  on  claim;  First  Nat.  Bank  v.  Bamum,  160  Fed.  248, 
holding  music  teacher  giving  lessons  at  so  much  per  hour  is  not  wage- 
earner  within  Bankruptcy  Act;  Latta  v.  Lonsdale,  107  Fed.  686,  52 
L.  B.  A.  479,  47  C.  C.  A.  1,  holding  attorney  for  railroad,  paid  yearly 
salary,  not  entitled  to  preference  within  exception  of  Sand.  &  H.  Dig. 
Ark.,  §  1425,  favoring  employees  of  insolvent  corporations ;  Kansas  City 
V.  McDonald,  80  Mo.  App.  448,  holding  subcontractor,  building  sewer, 
not  within  provisions  of  Kansas  City  charter,  nor  contractor's  guar- 
antee for  payment  for  all  labor;  Hand  v.  Cook,  29  Nev.  644,  92  Pac. 
10,  holding  government  mineral  surveyor  not  public  officer  and  entitled 
to  settle  on  public  lands;  Phoenix  Iron  Co.  v.  Roanoke  Bridge  Co.,  169 
N.  C.  616,  86  S.  E.  186,  holding  persons  hauling  material  for  bridge 
company  were  not  laborers;  Knoxville  Table  etc.  Co.  v.  Kerr  Bros.,  130 
Tenn.  161,  169  S.  W.  623,  holding  persons  hauling  lumber  at  so  much 
per  hundred  feet  are  not  employers;  Farmer  v.  St.  Croix  Power  Co., 
117  Wis.  88,  93  N.  W.  834,  holding  one  contracting  with  subcontractor 
to  haul  cement  for  structure,  being  subcontractor  of  subcontractor,  not 
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entitled  to  lien  of  Rev.  Stats.  Wis.  1898,  §  2863 ;  Louisville  etc.  R.  R. 
Co.  V.  Wilson,  138  U.  S.  506,  84  L.  Ed.  1025,  11  Sup.  Ct.  407,  and 
Finance  Co.  of  Pennsylvania  v.  Charleston  etc.  R.  R.  Co.,  46  Fed.  428, 
counsel  fees  not  entitled  to  preference  as  "wages  of  employees";  Tod 
V.  Kentucky  etc.  Ry.  Co.,  52  Fed.  247,  18  L.  R.  A.  312,  3  C.  C.  A.  60, 
rule  applied  to  Kentucky  act;  Malcomson  v.  Wappoo  Mills,  85  Fed.  911, 
to  South  Carolina  statute;  Frick  Co.  v.  Norfolk  etc.  R.  R.  Co.,  86  Fed. 
738,  32  C.  C.  A.  31,  to  Virginia  statute;  Rogers  v.  Dexter  etc.  R.  R.  Co., 
85  Me.  374,  21  L.  B.  A.  529,  27  Atl.  257,  subcontractor  is  not  entitled 
to  lien  as  a  laborer;  Lewis  v.  Fisher,  80  Md.  144,  45  Am.  St.  Bep.  331, 
26  L.  B.  A.  281,  30  Atl.  610,  attorney  not  entitled  to  preference  as 
employee  of  one  making  assignment;  Clark  v.  Renninger,  89  Md.  71, 
44  L.  B.  A.  414,  42  Atl.  928,  contractor  not  an  employee  under  statute 
requiring  receiver  where  employees  are  not  paid. 

Who  are  "laborers"  and  "employees."    Note,  60  Am.  St.  Bep.  722. 

Who  are  laborers.    Note,  58  Am.  St.  Bep.  308. 

Who  are  entitled  to  preferences  as  laborers,  employees,  or  servants. 
Note,  18  L.  B.  A.  307. 

Whether  contractors  or  subcontractors  are  within  protection  of 
statutes  giving  liens  to  ''laborers,"  "mechanics,"  ** workmen," 
etc.    Note,  SO  L.  B.  A.  (N.  S.)  85,  88. 

Under  TniHana  statute  relating  to  priority  of  employees,  one  must  be 
servant. 

Approved  in  Tod  v.  Kentucky  etc.  Ry.  Co.,  52  Fed.  247,  18  L..B.  A. 
812,  3  C.  C.  A.  60,  following  rule. 

Indiana  statate  gives  lien  to  employees  only  for  work  dene,  not  materials 
Inmlslied. 

Approved  in  Indianapolis  etc.  Traction  Co.  y.  Brennan,  174  Ind.  19,  87 
N.  E.  221,  holding  statute  giving  lien  to  laborers  did  not  include  con- 
tractors. 

Distinguished  in  Moore-Mansfield  Const.  Co.  v.  Indianapolis  etc.  Ry. 
Co.,  179  Ind.  377,  380,  Ann.  Oas.  1915D,  917,  44  L.  B.  A.  (N.  S.)  816, 
101  N.  E.  304,  305,  upholding  act  providing  lien  for  contractors,  although 
they  did  not  personally  perform  labor. 

Btatates  in  pari  materia  may  show  legislatlYe  intent. 
Approved  in  In  re  Moore,  66  Fed.  950,  following  rule;  Rockefeller 
V.  O'Brien,  224  Fed.^546,  holding  taxation  statute  must  be  strictly  con- 
strued; Ex  parte  Flake,  67  Tex.  Cr.  227,  149  S.  W.  152,  upholding  act 
requiring  license  to  keep  liquors  in  cold  storage;  Chesapeake  etc.  Ry. 
Co.  V.  Deepwater  Ry.  Co.,  57  W.  Va.  674,  50  S.  E.  904,  construing  resolu- 
tion of  corporate  directors;  Daniel  v.  Sirams,  49  W.  Va.  567,  39  S.  E. 
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695,  holding  ballot  nnder  W.  Va.  Code,  cl  3,  §  34,  consists  of  one  column 
of  ballot  sheet,  including  names  for  which  voter  wishes  to  vote. 

By  perfecting  lien  under  State  statute,  contractor  waived  common-law 
lien. 

Approved  in  State  Trust  Co.  v.  Kansas  City  etc.  R.  Co.,  129  Fed.  461, 
creditor  of  railroad  who,  after  appointment  of  receiver  in  foreclosure, 
asserted  mechanic's  lien,  waived  right  to  assert  equitable  preference 
in  foreclosure  suit ;  Ferro  v.  Bargo  Min»  etc.  Co.,  37  Nev.  144,  140  Pac. 
529,  holding  where  contract  is  joint,  one  may  file  lien  for  half  the 
amount;  Postal  Telegraph-Cable  Co.  v.  Vane,  80  Fed.  968,  26  C.  C.  A. 
.  342,  arguendo. 

Contractor  waived  common-law  lien  by  sozreadeiring  poaaeflSioiL 

Approved  in  Postal  Telegrliph  Cable  Co.  v.  Vane,  80  Fed.  968,  26 
C.  C.  A.  342,  following  rule. 

Poles  and  wires  of  telegraph,  telephone  or  electric  companies  gen- 
erally, as  personalty  or  realty.    Note,  9  Ann.  Oas.  1193. 

Priority  of  claims  against  property  in  receiver's  hands  over  recorded 
liens.    Note,  2  L.  B.  A.  (N.  8.)  1042. 

Miscellaneous.  Cited  in  Browning  v.  Board  of  Chosen  Freeholders, 
78  N.  J.  L.  292,  73  Atl.  92,  upholding  right  of  board  of  supervisors  to 
provide  for  construction  of  bridge  over  river;  Liberty  etc.  Loan  Co.  v. 
Furbush  etc.  Mach.  Co.,  80  Fed.  637,  26  C.  C.  A.  38,  time  for  filing  claim 
of  lien  must  be  strictly  complied  with;  Postal  Tel.  Cable  Co.  v.  Vane, 
80  Fed.  966,  26  C.  C.  A.  342,  incidentally. 

132  V.  8.  239-252,  S3  L.  Ed.  327,  10  Sap.  Ot  83,  BEDFIEU)  ▼.  PABKa 

United  States  cannot  be  barred  by  delay  or  laches. 

Approved  in  In  re  Stoever,  127  Fed.  397,  holding  Bankruptcy  Act  of 
1898,  c.  541,  §  57,  providing  that  claims  against  bankrupt's  estates  not 
provable  after  one  year,  not  binding  on  United  States;  Sutter  v.  Heck- 
man,  1  Alaska,  90,  title  by  prescription  to  tide-lands  in  Alaska  not 
recognized;  Hays  v.  United  States,  175  U.  S.  260,  44  L.  Ed.  155,  20  Sup. 
Ct.  84,  following  rule;  Hagan  v.  Ellis,  39  Fla.  470,  68  Am.  St.  Rep. 
169,  22  South.  729,  arguendo. 

Adverse  possession  of  public  property.    Note,  76  Am.  St.  Rep.  480, 
481. 

Ejectment  must  be  baaed  on  legal  title. 
Approved  in  McManus  v.  Chollar,  128  Fed.  903,  63  C.  C.  A.  454,  hold- 
ing equitable  defense  not  maintainable  in  Federal  court  in  Texas,  in 
action  of  trespass  to  try  title  to  land;  Kircher  v.  Murray,  60  Fed.  52, 
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8  C.  C.  A.  448,  following  rule;  Kircher  v.  Murray,  54  Fed.  626,  rule 
applied  to  action  of  trespass  to  try  title. 

Statute  of  limitatloiis  against  ^ectooent  baaed  on  patent  rmui  ftom 
date  of  patent. 

Approved  in  Slaught  v.  Northern  Pac.  Ry,  Co.,  39  Wash.  583,  81  Pac. 
1064,  reaffirming  rule;  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S. 
133,  51  L.  Ed.  742,  27  Sup.  Ct.  442,  applying  principle  in  ejectment  by 
railroad;  Tyee  Consol.  Min.  Co.  v.  Langstedt,  136  Fed.  126,  127,  69 
C.  C.  A.  548,  prior  to  issuance  of  patent  there  can  be  no  disseizin  suffi- 
cient to  start  limitations  against  locator  of  mining  claim;  Pioneer  Min- 
ing Co.  V.  Pacific  Coal  Co.,  4  Alaska,  476,  holding  adverse  possession  to 
mining  claim  cannot  be  obtained  before  issuance  of  patent;  Riggio  v. 
McNeely,  135  La.  396,  65  South.  554,  approving  principle;  Haggerty  v. 
Annison,  133  La.  343,  62  South.  948,  upholding  right  of  patentee  as 
against  one  holding  legal  title;  Joplin  v.  Chachere,  107  La.  528,  32 
South.  245,  holding  tax  sale  of  lands  confirmed  by  commissioners  and 
by  act  of  Congress  starts  prescription,  though  defective;  Hagan  v.  Ellis, 
39  Fla.  470,  63  Am.  St.  Rep.  169,  22  South.  729,  South  End  Min.  Co.  v. 
Tinney,  22  Nev.  228,  38  Pac.  402,  and  Steele  v.  Boley,  7  Utah,  66,  67, 
24  Pac.  755,  all  following  rule;  dissenting  opinion  in  South  End  Min. 
Co.  V.  Tinney,  22  Nev.  66,  35  Pac.  106,  majority  holding  statute  of  limi- 
tation on  mining  claims  applicable  to  patented  mine. 

Distinguished  in  Tyee  Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  443, 
463,  ten  year  statute  of  limitations  runs  in  favor  of  adverse  possessor 
of  mining  claim  from  time  of  location;  Horst  v.  Shea,  23  Mont.  397,  59 
Pac.  366,  holding  Mont.  Code  Civ.  Proc.  1895,  §  494,  limiting  actions  for 
recovering  mining  claims,  lode  claims  excepted,  to  one  year,  inappli- 
cable to  realty  patented  as  placer  ground. 

Tax  deed  is  void  where  land  sold  before  time  preecxlbed. 

Approved  in  Silver  Qiieen  Min.  Co.  v.  Crocker,  8  Ariz.  401,  76  Pac. 
480,  holding  proper  notice  had  been  given  by  clerk  of  board  of  super- 
visors; Hirst  V.  Xeter  Realty,  138  La.  406,  70  South.  342,  holding  suit 
to  annul  tax  deed  is  barred  after  three  years;  Fitschen  v.  Olson,  155 
Mich.  324,  119  N.  W.  5,  holding  lapse  of  time  will  not  validate  void 
tax  deed;  Nind  v.  Myers,  15  N.  D.  424,  8  L.  B.  A.  (N.  S.)  157,  109 
K.  W.  345,  holding  deed  was  not  void  on  account  of  failure  to  erase 
unimportant  parts;  Keller  v.  Hawk,  19  Okl.  412,  91  Pac.  780,  holding 
where  there  is  variance  between  tax  certificate  and  tax  deed,  recitations 
in  deed  will  prevail ;  Batelle  v.  Knight,  23  S.  D.  164,  20  Ann.  Oas.  456, 
120  N.  W.  1103,  holding  where  tax  deed  does  not  show  that  land  was 
advertised  for  sale,  same  is  void;  Bowe  v.  City  of  Richmond,  109  Va. 
260^  64  S.  E.  54,  holding  tax  deed  which  fails  to  show  proper  notice 
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given  is  void  and  may  be  collaterally  attacked;  Mathews  v.  Blake,  16 
Wyo.  125,  27  L.  B.  A.  (N.  8.)  SS9,  92  Pac.  244,  holding  tax  deed  acknowl- 
edged before  notary  was  void  when  same  was  required  to  be  acknowl- 
edged before  county  treasurer;  Coulter  v.  Stafford,  56  Fed.  569,  6 
C.  C.  A.  18,  deed  must  show  that  notice  was  published. 

Distinguished  in  Elder  v.  Wood,  208  U.  S.  233,  52  L.  Ed.  466,  28  Sup. 
Ot.  263,  holding  right  of  possession  of  mining  claim  might  be  taxed 
without  taxing  land;  O'Keefe  v.  Dillenbeck,  15  Okl.  455,  83  Pac.  545, 
upholding  tax  deed  reciting  purchase  of  lots  by  county  for  lump  sum 
in  cash  where  recitals  show  there  were  no  other  bidders. 

Void  tax  deed  does  not  giye  color  of  title  to  start  statute  of  Umltatlons 
against  ejectment. 

Approved  in  Daniels  v.  Case,  45  Fed.  846,  Coulter  v.  Stafford,  56 
Fed.  569,  6  C.  C.  A.  18,  and  Salmer  v.  Lathrop,  10  S.  D.  227,  72  N.  W. 
574,  following  rule ;  Alexander  v.  Gordon,  101  Fed.  97,  41  C.  C.  A.  228, 
holding  Sand.  &  H.  Dig.  Ark.  1894,  §  4819,  limiting  actions  to  recover 
lands  sold  for  taxes  to  two  years,  inapplicable  where  proceedings  on 
sale  void  on  face;  Dussart  v.  Abdo  Mercantile  Co.,  57  Colo.  428,  140 
Pac.  808,  holding  where  description  in  deed  is  erroneous,  it  can  give 
no  color  of  title;  Gibson  v.  Kueffer,  69  Kan.  538,  77  Pac.  283,  tax  deed 
averring  several  disconnected  tracts  and  failing  to  state  amount  for 
which  each  separate  tract  is  conveyed  is  invalid  on  face;  Carey  v. 
Cagney,  109  La.  81,  83,  33  South.  90,  91,  holding  void,  title  on  tax  sale 
on  bid  less  than  amount  for  which  land  adjudicated  to  State,  plus  twenty 
per  cent  and  costs  of  sale;  O'Keefe  v.  Dillenbeck,  15  Okl.  456,  83  Pac. 
546,  arguendo. 

Distinguished  in  Chambers  v.  Bessent,  17  N.  M.  500,  134  Pac.  241, 
holding  certificate  of  sale  gave  color  of  title;  Greenleaf  v.  Bartlett, 
146  N.  C.  501,  14  L.  R.  A.  (N.  S.)  660,  60  S.  E.  422,  holding  invalid 
tax  deed  did  give  color  of  title;  Dibble  v.  Bellingham  etc.  Land  Co., 
163  U.  S.  72,  41  L.  Ed.  75,  16  Sup.  Ct.  942,  and  Lantry  v.  Parker,  37 
Neb.  356,  55  N.  W.  963,  rule  applies  only  to  short  statute  under  tax 
sales ;  Bartlett  v.  Ambrose,  78  Fed.  843,  24  C.  C.  A.  397,  deed  not  show- 
ing invalidity  on  face  is  sufficient  color. 

What  constitutes  color  of  title  within  the  meaning  of  the  law  of 
adverse  possession.    Note,  88  Am.  St.  Rep.  727,  728. 

Effect  of  statute  of  limitations  to  protect  purchaser  at  void  judicial 
sale.    Note,  9  Ann.  Oas.  874. 

Effect  upon  special  statute  of  limitations,  running  from  time  of 
actual  possession  under  tax  deed,  of  invalidity  or  irr^^arity  of 
such  deed.    Note,  23  L.  R.  A.  (N.  S.)  1104. 
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Whether  void  tax  deed  sets  in  motion  special  statutes  of  limitations 
governing  actions  to  recover  lands  sold  for  taxes.  Note,  27 
L.  B.  A.  (N.  8.)  843,  348,  354. 

Miscellaneous.  Miscited  in  Rathbone  v.  Board  of  Commrs.,  83  Fed. 
132,  27  C.  C.  A.  477. 

132  U.  8.  252-269,  33  L.  Ed.  853,  10  Sup.  Ot.  80,  PIOKHASDT  Y.  MEBBTTT. 

Commercial  terms  are  to  be  construed  according  to  commercial  under- 
standing. 

Approved  in  United  States  v.  Schering  etc.,  163  Fed.  248,  90  C.  C.  A. 
192,  holding  synthetic  camphor  should  be  classed  as  "camphor,  crude"; 
George  Lueders  &  Co.  v.  United  States,  140  Fed.  971,  term  "acetic  acid" 
in  Tariff  Act  1897,  sched.  A,  par.  1,  includes  acetic  acid  anhydrid;  In 
re  Herrman,  56  Fed.  481,  5  C.  C.  A.  582  (affirming  52  Fed.  945),  "astra- 
chans"  are  dutiable  as  manufactures  of  goat  hair  and  not  as  "pile 
fabrics." 

Goods  manufactured  after  date  of  Customs  Act  are  subject  thereto  If 
clearly  classlflable. 

Approved  in  Sehlbach  v.  United  States,  84  Fed.  157,  and  Matheson  & 
Co.  V.  United  States,  90  Fed.  277,  both  following  rule. 

Dyes,  unknown  when  act  of  1874  passed,  are  dutiable  as  anaUne  dyes 
If  similar. 

Approved  in  Farbenfabrikeh  of  Elberfeld  Co.  v.  United  States,  99 
Fed.  554,  holding  "artificial  alizarin"  limited  to  dyestuffs  derived  from 
anthracin,  and  alizarin  blacks  and  browns  not  so  derived  dutiable  as 
coal-tar  dyes,  not  provided  for;  United  States  v.  Dana,  99  Fed.  434,  39 
C.  C.  A.  590,  holding  ferrochrome,  a  product  of  chromic  ore,  dutiable 
under  paragraph  110,  Tariff  Act  of  1894,  being  similar  to  ferroman- 
ganese  covered  thereby;  Matheson  &  Co.  v.  United  States,  90  Fed.  279, 
rule  applied  to  "alizarine  black";  United  States  v.  Sehlbach.  90  Fed. 
800,  33  C.  C.  A.  277  (modifying  84  Fed.  157),  rule  applied  to  ''alizarine 
blue." 

132  n.  8.  260-263,  S3  L.  Ed.  324,  10  Sup.  Ot.  74,  DAHL  Y.  BAUNHEHC. 
Placer  patent  conyeys  all  lodes  unknown  at  time  of  application. 
Approved  in  Donnelly  v.  United  States,  228  U.  S.  266,  Ann.  Gas. 
1913E,  710,  57  L.  Ed.  830,  33  Sup.  Ct.  449,  holding  title  to  bed  of 
Klamath  River  was  in  United  States;  Producers  Oil  Co.  v.  Hanszen, 
132  La.  704,  61  South.  759,  holding  locator  of  placer  claim  has  sufficient 
title  to  protect  interests  in  court;  Dahl  v.  Montana  Copper  Co.,  132 
U.  S.  265,  33  L.  Ed.  326, 10  Sup.  Ct.  97,  following  rule;  Gillis  v.  Downey, 
85  Fed.  488,  29  C.  C.  A.  286,  one  allowing  his  application  to  lie  dormant 
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is  subject  to  adverse  claims  afterward  arising;  Bntte  etc.  Min.  Co.  ▼. 
Sloan,  16  Mont.  103,  40  Pac.  219,  patent  conclusively  establishes  that 
ground  was  placer. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  8t  B^.  173. 

Lodes  or  veins  within  placer  claims.    Note,  50  L.  B.  A.  289,  294. 

One  entitled  to  patent  mi^  demand  determination  of  adverse  claims. 
Approved  in  El  Paso  Brick  Co.  v.  McKnight,  233  U.  S.  257,  L.  R.  A. 
1915A,  1113,  58  L.  Ed.  948,  34  Sup.  Ct.  498,  holding  Land  Department 
canceling  patent  on  account  of  mistake  of  law  did  not  defeat  conclusive- 
ness of  facts  stated  therein;  United  States  v.  Kostelak,  207  Fed.  452, 
refusing  to  cancel  patent  to  land  on  account  of  same  being  coal  lands; 
Gillis  V.  Downey,  85  Fed.  488,  29  C.  C.  A.  286,  one  allowing  his  claim 
to  lie  dormant  is  subject  to  adverse  claims  afterward  arising;  Mt.  Rosa 
Min.  etc.  Co.  v.  Palmer,  26  Colo.  62,  77  Am.  St.  R^.  245,  50  L.  R.  A. 
289,  56  Pac.  178,  locator  of  lode  claim  may  bring  action  to  quiet  title; 
Iba  V.  Central  Assn.  of  Wyoming^  5  Wyo.  366,  40  Pac.  631,  on  question 
of  pleadings. 

Existence  of  lode  Just  outside  placer  daim  raises  no  preeonq^on  of  one 
within. 

Approved  in  Cascaden  v.  Bortolis,  3  Alaska,  211,  213,  upholding  court 
in  its  refusal  to  admit  evidence  of  existence  of  gold  on  adjoining  claims ; 
Washoe  Copper  Co.  v.  Junila,  43  Mont.  167,  115  Pac.  920,  holding  issue 
of  patent  is  conclusive,  and  thereafter  evidence  that  no  placer  mining 
was  ever  carried  on  in  that  location  is  inadmissible;  dissenting  opinion 
in  Iron  Silver  Co.  v.  Mike  &  Starr  etc.  Mm.  Co.,  143  U.  S.  426,  36 
L.  Ed.  212,  12  Sup.  Ct.  554,  majority  holding  admission  of  evidence 
immaterial. 

That  land  is  placer  is  oonduslTe  against  defendant  not  asserting  dalm 
on  such  ground. 

Approved  in  Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  79  Fed. 
874,  failure  to  make  adverse  claim  concludes  a  party  as  to  boundaries, 
except  relief  equity  may  afford. 

132  U.  8.  264-267,  83  L.  Ed.  325,  10  Sup.  Ot.  97,  DAHL  ▼.  MONTAKA 
COPPER  GO. 

Incompetency  of  foreign  corporation  to  do  business  cannot  be  raised 
ilrst  on  appeal. 

Approved  in  Jones  v.  United  States,  179  Fed.  592,  103  C.  C.  A.  142, 
holding  objection  that  plea  in  abatement  was  submitted  to  jury  cannot 
be  presented  for  first  time  on  appeal;  City  of  Pittsburgh  v.  Jonathan 
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Clark  &  Sons  Co.,  154  Fed.  467,  83  C.  C.  A.  262,  refusing:  to  consider 
question  not  presented  in  trial  court;  Valley  Lumber  &  Mfg.  Co.  y. 
Driessel,  13  Idaho,  672,  674,  770,  13  Ann.  Gas.  63,  15  L.  B.  A.  (N.  B.) 
299,  93  Pac.  768,  holding  in  suit  by  foreign  corporation,  defendant  must 
reach  its  failure  to  comply  with  statute,  by  demurrer  or  answer. 

Lodes  or  veins  within  placer  claims.    Note,  50  L.  B.  A.  294. 

132  U.  8.  267-271,  33  L.  Ed.  352,  10  Sap.  Ot.  75,  YOTTNa  ▼.  PABEEB'S 
ADMS. 

Under  section  639,  Bevised  Statutes^  diyerse  citizensbip  must  exist  when 
suit  commenced  and  petition  filed. 

Approved  in  Sweeney  v.  Carter  Oil  Co.,  199  U.  S.  259,  50  L.  Ed.  181, 
26  Sup.  Ct.  55,  two  citizens  of  different  States  may  sue  citizens  of  third 
State  in  Federal  court  for  district  of  latter's  residence;  La  Belle  Box 
Co.  V.  Stricklin,  218  Fed.  533,  134  C.  C.  A.  257,  holding  petition  for 
removal  alleging  that  defendant  ''is"  citizen  of  another  State,  is  d^ 
f active;  Hanrick  v.  Hanrick,  153  U.  S.  196,  38  L.  Ed.  687,  14  Sup.  Ct. 
836,  Adelbert  College  v.  Toledo  etc.  Ry.  Co.,  47  Fed.  845,  and  First  Nat. 
Bank  v.  Prager,  91  Fed.  692,  34  C.  C.  A.  51,  all  following  rule;  Graves 
V.  Corbin,  132  U.  S.  589,  33  L.  Ed.  468,  10  Sup.  Ct.  202,  diversity  of 
citizenship  must  exist  at  commencement  of  suit  and  filing  of  petition; 
Rosenthal  v.  Coates,  148  U.  S.  147,  37  L.  Ed.  400,  13  Sup.  Ct.  577, 
separate  defenses  to  claim  of  assignee  does  not  create  separable  contro- 
versy; La  Montague  v.  Harvey  Lumber  Co.,  44  Fed.  647,  jurisdictional 
amount  must  exist  at  comn^encement  of  suit;  Wilder  v.  Virginia  etc. 
Iron  Co.,  46  Fed.  683,  Gann  v.  Northeastern  R.  R.  Co.,  57  Fed.  421, 
422,  and  Lawson  v.  Richmond  etc.  R.  R.  Co.,  112  N.  C.  397,  398/  17 
S.  E.  172,  under  act  of  1887,  plaintiffs  must  all  be  citizens  of  same 
State ;  Bonner  v.  Meikle,  77  Fed.  489,  and  Hall  v.  Chattanooga  Agricul- 
tural Works,  48  Fed.  604,  "under  act  of  1887,  not  all  def endaiits  need 
be  citizens  of  another  State;  Marsh  v.  Atlanta  etc.  R.  R.  Co.,  53  Fed. 
168,  where  petitioner  failed  to  show  separable  controversy ;  Grand  Trunk 
Ry.  Co.  V.  Twitchell,  59  Fed.  729,  8  C.  C.  A.  237,  rule  does  not  apply 
where  one  of  parties  is  alien;  In  re  The  Jarnecke  Ditch,  69  Fed.  169, 
cause  is  not  made  separable  by  separate  defenses;  Baird  v.  Richmond 
etc.  R.  R.  Co.,  113  N.  C.  608,  18  S.  E.  699,  Circuit  Court  may  order 
removal. 

Where  petition  fails  to  diow  neoesBary  diverse  citizensUp,  State  court 
retains  Jurisdiction. 

Approved  in  Weldon  v.  Fritzlen,  128  Fed.  614,  holding  action  by 
mortgagee  against  mortgagor  and  creditor  indivisible,  and  nonresident 
creditor  cannot  remove  same  for  local  prejudice;  Gann  v.  Northeastern 
R.  R.  Co.,  57  Fed.  421,  and  Lawson  v.  Richmond  etc.  R.  R.  Co.,  112 
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N.  C.  398,  17  S.  E.  172,  both  following  rule;  Grand  Trunk  Ry.  Co.  v. 
Twitchell,  59  Fed.  730,  8  C.  C.  A.  237,  diversity  cannot  be  shown  from 
bond  and  bill  of  exceptions. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice 
or  local  influence  as  dependent  upon  citizenship  of  parties.  Note, 
4  Ann.  Gas.  456. 

Removal  of  cause  because  of  separable  controversy.  Note,  *5 
L.  R.  A.  (N.  S.)  89. 

Miscellaneous.  Cited  in  Parker  v.  Clarkson,  39  W.  Va.  187,  19  S.  E. 
432,  after  remand. 

132  U.  S.  271-282,  33  L.  Ed.  346,  10  8np.  Ot  77,  UNITED  STATES  Y. 
BABLOW. 

Extra  allowance,  made  upon  fraudulent  representations,  may  be  re- 
covered, although  subordinate  ofilcers  participated. 

Approved  in  Hume  v.  United  States,  132  U.  S.  414,  33  L.  Ed.  897, 

10  Sup.  Ct.  137,  public  officers  are  bound  to  fairness  and  good  faith. 
Distinguished  in  United  States  v.  Voorhees,  135  U.  S.  552,  34  L.  Ed. 

269,  10  Sup.  Ct.  842,  allowance  is  not  invalidated  by  fact  that  contractor 
had  been  voluntarily  giving  expedited  service;  National  Contracting  Co. 
V.  Sewerage  etc.  Board,  141  Fed.  331,  72  C.  C.  A.  473,  where  city  con- 
tract provided  for  certain  kind  of  cement  and  contract  was  for  com- 
pleted work,  city  cannot,  after  payment,  recover  difference  in  value 
between  cement  called  for  and  that  substituted. 

Extra  allowance,  made  on  mistake  of  f act^  may.  be  recovered. 
Approved  in  United  States  v.  Chidester,  140  U.  S.  49,  35  L.  Ed.  339, 

11  Sup.  Ct.  650,  where  evidence  tends  to  establish  claim  of  govern- 
ment, it  is  error  to  take  case  from  jury;  Kahn  v.  Herold,  147  Fed.  585, 
where  inheritance  tax  paid  on  supposed  value  of  life  estate,  as  deter- 
mined by  life  tables,  at  time  life  tenant  was  dead,  but  such  death  not 
known,  excess  was  recoverable;  Alexander  v.  Southern  Home  Bldg.  etc. 
Assn.,  120  Fed.  966,  holding  statement  of  loan  association  to  stock- 
holder that  latter's  loan  was  fully  made,  not  binding  when  recalled 
immediately. 

Distinguished  in  United  States  ▼.  Voorhees,  135  U.  S.  552,  84  L.  Ed. 
259,  10  Sup.  Ct.  842,  on  facts. 

Fostoffice  Department's  determination  as  to  extra  allowances  cannot 
defeat  statutory  provisions. 

Approved  in  United  States  v.  Dumas,  149  U.  S.  286,  37  L.  Ed.  737, 
13  Sup.  Ct.  874,  determination  of  postmaster  ^s  commissions,  on  account 
of  fraudulent  returns,  is  prima  facie  only. 
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Payment  made  on  mistake  estimate  cannot  be  recoyered  wbere  yaloe 
is  speculatlye. 

Approved  in  Cleveland  Cliffs  Iron  Co.  v.  East  Itasca  Min.  Co.,  146 
Fed.  238,  76  C.  C.  A.  598,  denying  recovery  of  part  of  consideration  for 
assignment  of  lease  of  mineral  land  based  on  erroneous  assumption  that 
hole  would  disclose  conditions  within  one  hundred  foot  radius. 

(Pasrment  on  mistaken  sapposltlQn  tkat  specific  fact  is  tine  may  be 
recoyered. 

Approved  in  Sloss  Iron  etc.  Co.  v.  South  Carolina  &  G.  E.  Co.,  162 
Fed.  546,  holding  vendor  of  coal  nii(;ht  recover  difference  between  con- 
tract T)rice  and  iparket  price ;  Blackburn  v.  Texarkana  Gas  etc.  Co.,  102 
Ark.  160,  143  S.  W.  592,  holding  owner  contracting  for  well  could  re- 
cover amount  paid  where  same  did  not  conform  to  specifications ;  Walker 
v.  Walker,  3  Tenn.  Civ.  685,  686,  allowing  recovery  of  money-paid  under 
mistake  of  fact ;  State  v.  Howard,  83  Vt.  15,  17,  18,  74  Atl.  395,  396, 
397,  holding  where  railroad  commissioner  padded  expense  account,  ex- 
cess may  be  recovered ;  United  States  v.  Carr,  132  U.  S.  651,  33  L.  Ed. 
486,  10  Sup.  Ct.  184,  government  may  apply  overpayment  to  balance 
due  contractor;  Brown  v.  Tillinghast,  84  Fed.  73,  payment  for  stock 
under  belief  that  subscriptions  had  become  binding  is  recoverable ;  Town 
of  Bristol  V.  Town  of  New  Britain,  71  Conn.  206,  41  Atl.  550,  a  town 
may  recover  from  another  for  care  of  paupers;  Pingree  v.  Mutual  Gas 
Co.,  107  Mich.  160,  65  N.  W.  8,  payment  of  excessive  gas  rates  may  be 
recovered;. Ashley  v.  Jennings,  48  Mo.  App.  147,  mistake  must  destroy 
consideration ;  Tacoma  v.  Tacoma  Light  etc.  Co.,  17  Wash.  466,  50  Pac. 
58,  as  to  footing  on  which  municipal  contracts  are  considered. 

Ignorance  of  one's  rights  as  a  ground  of  relief.    Note,  55  Am.  St. 
Rep.  517. 

Miscellaneous.  Cited  in  National  Bank  of  Commerce  ▼.  American 
Exch.  Bank,  151  Mo.  333,  74  Am.  St.  Rep.  535,  52  S.  W.  269,  bank  is 
not  excused  in  accepting  check  for  payment  of  draft  because  of  mis- 
take as  to  solvency  of  drawer. 

132  U.  8.  282-295,  33  L.  Ed.  317,  10  Sap.  Ot.  93,  FBITTS  ▼.  PALMER. 

State  may  prescribe  conditions  upon  wlilch  foreign  corporation  mair 
do  business. 

Approved  in  Meader  Furniture  Co.  v.  Commercial  Nat.  Safe  Deposit 
Co.,  192  Fed.  623,  holding  failure  of  foreign  corporation  to  file  articles 
does  not  render  its  contracts  void;  Blodgett  v.  Lanyon  Zinc  Co.,  120 
Fed.  896,  900,  58  C.  C.  A.  79,  holding,  in  absence  of  statutory  prohibi- 
tion, New  Jersey  corporation  may  acquire  realty  in  Kansas;  Greek- 
American  Sponge  Co.  v.  Richardson  Drug  Co.,  124  Wis.  476, 102  N.  W. 
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891,  safe  in  original  package  to  domestic  corporation,  by  foreign  cor- 
poration, through  local  agent,  is  enforceable  by  latter,  though  it  has 
not  complied  with  statutes  regulating  foreign  corporations;  Chatta- 
nooga etc.  R.  R.  Co.  V.  Evans,  66  Fed.  814,  14  C.  C.  A.  116,  and  Stan- 
hilber  v.  Mutual  Mill  Ins.  Co.,  76  Wis.  291,  45  N.  W.  223,  both  follow- 
ing rule ;  Larson  v.  Aultman  &  -Taylor  Co.,  86  Wis.  284,  89  Am.  St  Rep. 
894,  56  N.  W.  916,  foreign  corporation  is  a  person  out  of  the  State 
within  statute  of  limitations;  dissenting  opinion  in  Blake  v.  McClung, 
172  U.  S.  266,  43  L.  Ed.  442,  19  Sup.  Ct.  176,  majority  holding  equality 
of  right  was  denied  by  a  State  to  foreign  citizens. 

Distin^ished  in  Chattanooga  Building  etc.  Assn.  v.  Denson,  189  U.  S. 
415,  416,  47  L.  Ed.  874,  23  Sup.  Ct.  633,  holding  Ala.  Code  1896,  §§  1316, 
1318,  requiring  foreign  corporations  to  appoint  agent  and  establish 
office,  applies  to  loan  by  Tennessee  association  to  Alabama  citizen. 

Deed  to  foreign  corporation,  wldch  bas  not  complied  with  State  law, 
l8  not  yold. 

Approved  in  Black  v.  Vermont  Marble  Co.,  1  Cal.  App.  721,  82  Pae. 
1062,  under  act  of  1872,  as  amended  in  1899,  failure  of  foreign  corpo- 
ration to  file  designated  process  agent  bars  defense  of  limitations  in 
action  against  it;  State  v.  American  Book  Co.,  69  Kan.  10,  1  L.  B.  A. 
(N.  S.)  1041,  76.Pac.,414,  contracts  made  with  foreign  corporation 
before  it  has  obtained  permission  to  do  business  in  State  are  not  void; 
Louisville  Property  Co.  v.  Nashville,  114  Tenn.  219,  84  S.  W.  812,  fail- 
ure of  foreign  corporation  to  comply  with  statute  before  purchasing 
land  does  not  bar  suit  for  damages  from  change  of  street  grade;  Chat- 
tanooga etc.  R.  R.  Co.  V.  Evans,  66  Fed.  815, 14  C.  C.  A.  116,  and  Jarvis 
etc.  Trust  Co.  v.  W^lhoit,  84  Fed.  517,  both  following  rule;  McBroom 
V.  Scottish  Investment  Co.,  153  U.  S.  326,  38  L.  Ed.  733,  14  Sup.  Ct.  855, 
contract  of  loan  is  void  only  as  to  usurious  interest;  Caesar  v.  Cappell, 
83  Fed.  425,  mortgage  to  corporation  for  loan  is  not  dping  business; 
Williams  v.  Bank  of  Commerce,  71  Miss.  867,  42  Am.  St.  Bep.  507,  16 
South.  240,  though  loan  to  corporation  be  void,  it  cannot  be  repudiated 
without  restoring  the  statu  quo;  American  Building  etc.  Assn.  v.  Rain- 
bolt,  48  Neb.  452,  67  N.  W.  499,  primary  object  is  to  bring  corporation 
within  jurisdiction  of  court. 

Right  of  foreign  corporations  to  own  real  estate.    Note,  24  L.  B.  A. 
329. 

Only  penalty  for  noncompUance  with  Oolorado  laws  by  foreign  cor- 
poration Is  penonal  liability. 

Approved  in  Mahar  v.  Harrington  Park  Villa  Sites,  204  N.  Y.  235, 
38  L.  R.  A.  (N.  S.)  210,  97  N.  E.  588,  Dunlop  v.  Mercer,  156  Fed.  555, 
556,  86  C.  C.  A.  435,  Groton  Bridge  &  Mfg.  Co.  v.  American  Bridge  Co., 
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151  Fed.  876,  877,  and  David  Lupton's  Sons  Co.  ▼.  Antomobile  Club, 
225  U.  S.  498,  499,  Ann.  Gas.  1914A,  699,  56  L.  Ed.  1181,  32  Sap.  Ct. 
711,  all  holding  failure  of  corporation  to  comply  with  statutoiy  require- 
ments does  not  make  contract  void  but  only  unenforceable  in  State 
courts;  Boatmen's  Bank  v.  Fritzlen,  221  Fed.  160,  137  C.  C.  A.  45, 
holding  failure  of  loan  association  to  comply  with  statute  will  not  ren- 
der mortgage  void;  In  re  T.  H.  Bunch  Co.,  180  Fed.  527,  holding 
although  carrier  violates  law  in  delivering  goods  without  bill  of  lading, 
it  may  still  recover  shipment  price;  Cyclone  Mining  Co.  v.  Baker  Light 
etc.  Co.,  165  Fed.  1001,  holding  corporation  failing  to  comply  with  statu- 
tory requirements  cannot  maintain  action  in  State  or  Federal  courts; 
Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  9,  19,  84 
C.  C.  A.  167,  holding  New  Jersey  corporation  selling  goods  to  Colorado 
corporation  does  not  come  within  laws  of  latter  State;  Iowa  etc.  Min« 
Co.  V.  United  States  Fidelity  etc.  Co.,  146  Fed.  439,  where  foreign  cor- 
poration was  acting  as  corporation  in  Iowa  at  time  it  made  contract, 
it  is  no  defense  to  its  action  thereon  that  it  had  not  complied  with  stat- 
ute relating  to  foreign  corporations;  Equitable  Life  Assur.  Soo.  v.  Bab- 
bitt, 11  Ariz.  125,  13  L.  R.  A.  (N.  S.)  1046,  89  Pac.  534,  holding  State 
may  provide  form  of  policy  for  insurance  company;  Western  Electrical 
Co.  V.  Pickett,  51  Colo.  419,  Ann.  Gas.  1913A,  1322,  38  L.  R.  A.  (N.  S.) 
702,  118  Pac.  990,  holding  statute  must  be  complied  with  before  suit 
commenced;  Bismark  Mountain  Gold  Mining  Co.  v.  North  Sunbeam 
Gold  Co.,  14  Idaho,  533,  95  Pao.  20,  holding  denial  of  compliance  with 
statute  on  information  and  belief  does  not  raise  an  issue;  Valley  Lum- 
ber &  Mfg.  Co.  V.  Driessel,  13  Idaho,  674,  13  Ann;  Gas.  63,  15  L.  R.  A. 
(N.  S.)  299,  93  Pac.  769,  holding  complaint  of  foreign  corporation  fail- 
ing to  allege  compliance  with  statute  is  open  to  demurrer;  Valley  Lum- 
ber &  Mfg.  Co.  V.  Driessel,  13  Idaho,  672,  93  Pac.  769,  holding  plaintiff 
corporation  must  allege  its  compliance  with  statutory  provisions;  Katz 
V.  Herrick,  12  Idaho,  29,  86  Pac.  880,  refusing  to  allow  foreign  corpora- 
tion to  sue  for  breach  of  contract;  State  v.  Western  Union  Tel.  Co., 
75  Kan.  638,  90  Pac.  310,  compelling  telegraph  company  to  comply  with 
statutory  requirements;  Thomas  Cusack  Co.  v.  Ford,  138  La.  1099,  71 
South.  137,  holding  failure  of  corporation  to  comply  with  statute  did 
not  render  contracts  void;  Kendrick  &  Roberts  v.  Warren  Bros.  Co.,  110 
Md.  71,  72  Atl.  463,  holding  law  requiring  foreign  corporation  to  file 
articles  will  not  defeat  action  of  corporation  then  pending,  but  same 
will  lapse;  Tolerton  &  Stetson  Co.  v.  Barck,  84  Minn.  500,  88  N.  W.  20, 
holding  Minn.  Laws  1895,  c.  332,  requiring  foreign  corporations  to 
appoint  agent  for  service,  not  condition  precedent  but  provision  for 
jurisdiction;  Chicago  Mill  etc.  Co.  v.  Sims,  101  Mo.  App.  579,  74  S.  W. 
131,  holding  Mo.  Rev.  Stats.  1899,  §  1024,  requiring  resident  agent  of 
XIV— 59 
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foreign  corporation  for  service  therein,  penalizing  violation,  not  viti- 
ating contracts* of  noncomplying  corporation;  Blackwell's  Durham 
Tobacco  Co.  v.  American  Tobacco  Co.,  146  N.  C.  380,  59  S.  E.  128,  hold- 
ing domestic  corporation  seekij^g  to  enjoin  foreign  corporation  from 
using  same -name  must  show  that  it  was  prior  user;  Sioux  Remedy  Co. 
V.  Cope,  28  S.  D.  415,  133  N.  W.  690,  holding  statutory  requirements  re- 
garding foreign  corporations  do  not  affect  interstate  commerce;  Amer- 
ican Coping  Co.  V.  Eureka  Bazaar,  20  S.  D.  542,  9  L.  B.  A.  (N.  S.)  1176, 
108  N.  W.  21,  holding  statute  must  be  complied  with  before  contract  is 
entered  into;  A.  Booth  &  Co.  v.  Weigand,  30  Utah,  144,  10  L.  B.  iL 
(N.  S.)  693,  63  Pac.  737,  holding  corporation  failing  to  comply  with 
statutory  requirements  was  not  precluded  from  bringing  suit;  dissent- 
ing opinion  in  Booth  v.  Weigand,  28  Utah,  394,  79  Pac.  575,  majority 
holding  contracts  of  foreign  corporation  made  while  doing  business  in 
State  without  complying  with  laws  are  void ;  McBroom  v.  Scottish  Mt;g. 
etc.  Investment  Co.,  153  U.  S.  326,  38  L.  Ed.  733,  14  Sup.  Ct.  855,  and 
Chattanooga  etc.  R.  R.  Co.  v.  Evans,  66  Fed.  814, 14  C.  C.  A.  116,  apply- 
ing rule  to  Tennessee  statute ;  Rockf ord  Ins.  Co.  v.  Rogers,  9  Colo.  App. 
125,  47  Pac.  849,  contracts  made  without  compliance  are  valid ;  Garratt 
Ford  Co.  V.  Vermont  Mfg.  Co.,  20  R.  I.  188,  38  L.  B.  A.  646,  37  Atl.  948, 
corporation  not  complying  may  sue;  Allen  v.  Alleghany  Co.,  196  U.  S. 
465,  49  L.  Ed.  556,  25  Sup.  Ct.  311,  arguendo. 

Distinguifihed  in  Bruner  v.  Kansas  Moline  Plow  Co.,  168  Fed.  220,  93 
C.  C.  A.  504,  holding  sale  of  goods  by  solicitor  does  not  constitute  doing 
business;  Craig  v.  A.  Leschen  &  Sons  Rope  Co.,  38  Colo.  118,  87  Pac. 
1144,  holding  foreign  corporation  might  sue  to  protect  its  property 
before  fees  are  paid;  Model  Heating  Co.  v.  Magarity,  2  Boyce  (Del.), 
474,  L.  B.  A.  1915B,  666,  81  Atl.  400,  holding  foreign  corporation  may 
enforce  contract  against  resident  person  receiving  benefits  of  same; 
Model  Heating  Co.  v.  Magarity,  1  Boyce  (Del.),  242,  75  Atl.  615,  holding 
failure  of  foreign  corporation  to  comply  with  statutoiy  requirements 
renders  its  contracts  void;  War  Eagle  Consol.  Min.  Co.  v.  Dickie,  14 
Idaho,  544,  94  Pac.  1036,  holding  noncompliance  with  statute  is  no  de- 
fense in  action  in  regard  to  realty. 

Effect  upon  contracts  of  foreign  corporation  of  its  noncompliance 
with  domestic  statutes.    Note,  2  Ann.  Gas.  64. 

Validity  of  contracts  by  foreign  corporations  not  complying  with 
statutory  requirements.    Note,  24  L.  B.  A.  319. 

Validity  of  contract  by  foreign  corporation  without  complying  vdth 
conditions,  for  which  penalty  is  imposed.  Note,  4  L.  B.  A« 
(N.  8.)  688. 

Where  corporation  cannot  take  realty,  deed  to  It  Is  yoldable  only  at 
sovereign's  option. 
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Approved  in  Kerfoot  v.  Farmers  &  Merchants'  Bank,  218  U.  S.  286, 
54  L.  Ed.  1043,  31  Sup.  Ct.  14,  holding  United  States  alone  can  object 
to  authority  of  national' bank  to  take  trust  deed;  Blair  v.  Chicago,  201 
U.  S.  450,  50  L.  Ed.  822,  26  Sup.  Ct.  427,  lack  of  power  in  street  rail- 
road to  make  lease  cannot  be  raised  by  city  in  suit  between  private 
parties ;  Scott  v.  Deweese,  181  U.  S.  211,  45  L.  Ed.  827,  21  Sup.  Ct.  588, 
holding  person  holding  national  bank  stock  certificates  cannot  escape 
liability  on  ground  that  increased  stock  was  illegally  issued  before 
amount  paid  in;  Loomis  v.  People's  Const.  Co.,  211  Fed.  457,  128 
C.  C.  A.  125,  holding  pipe  company  of  West  Virginia  contracting  for 
work  in  Wisconsin  was  not  engaged  in  interstate  commerce;  Barron  v. 
McKannon,  196  Fed.  939, 116  C.  C.  A.  483,  holding  purchase  of  property 
by  national  bank  for  other  purposes  than  those  provided  by  statute 
renders  same  voidable^  not  void;  Iowa  etc.  Min.  Co.  v.  United  States 
Fidelity  etc.  Co.,  146  Fed.  440,  defendant  sued  by  foreign  corporation 
cannot  question  right  of  corporation  to  make  contract  sued  on ;  Sanders 
v.  Thornton,  97  Fed.  864,  38  C.  C.  A.  508,  holding  one  holding  lands  in 
trust  for  Indian  citizen  of  United  States  cannot  recover  such  lands, 
government  alone  being' able  to  question  cestui 's  right;  Sagal  v.  Fylar, 
89  Conn.  296,  297,  L.  R.  A.  1915E,  747,  93  Atl.  1028,  holding  person 
doing  business  under  assumed  name  may  enforce  legal  contract;  Gol- 
conda  Northern  Ry.  Co.  v.  Gulf  .Lines  Connecting  R.  Co.,  265  111.  205, 
106  N.  £.  822,  holding  railroad  cannot  complain  of  ultra  vires  convey- 
ance of  rival  road;  De  Witt  County  Nat.  Bank  v.  Mickelbeny,  244  111. 
82,  1S5  Am.  St.  Rep.  304,  91  N.  E.  87,  holding  defendant  in  foreclosure 
suit  cannot  complain  that  national  bank  is  unauthorized  to  receive  deed 
to  property;  Plummer  v.  Chesapeake  etc.  Ry.  Co.,  143  Ky.  112,  114,  33 
L.  R.  A.  (N.  S.)  362,  136  S.  W.  167,  168,  holding  no  person  except  State 
can  contest  right  of  corporation  to  hold  property;  Louisville  School 
Board  v.  King,  127  Ky.  839, 15  L.  R.  A.  (N.  S.)  379, 107  S.  W.  252,  hold- 
ing corporation  holding  property  not .  necessary  to  its  business  for 
greater  period^  than  five  years  is  liable  to  forfeiture  of  same  to  State ; 
Southern  Lumber  Co.  v.  Holt,  129  La.  277,  55  South.  988,  holding  ultra 
vires  acts  can  only  be  complained  of  by  State  or  member  of  corpora- 
tion; Hagerstown  Mfg.  Co.  v.  Keedy,  91  Md.  439,  46  Atl.  967,  holding 
trustee  in  trust  deed  of  benefit  association  for  its  x>olicy-holders  cannot 
question  purchase  of  town  lots  by  such  association;  Hubbard  v.  Wor^ 
cester  Art  Museum,  194  Mass.  286, 10  Ann.  Gas.  1025,  9  L.  R.  A.  (N.  S.) 
689,  80  N.  £.  492,  holding  State  alone  can  attack  devise  to  charitable 
institution;  Hinds  County  v.  Natchez  etc.  R.  R.  Co.,  85  Miss.  629,  107 
Am.  St.  Rep.  310,  38  South.  191,  stockholders  of  corporation  selling  its 
franchise  cannot  plead  want  of  authority  of  purchasing  corporation  to 
buy  same;  Northeastern  Tel.  &  Tel.  Co.  ▼.  Hepburn,  73  N.  J.  Eq.  665, 
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69  Atl.  252,  and  Northeastern  Tel.  &  Tel.  Co.  v.  Hepburn,  72  N.  J.  Eq. 
9,  65  Atl.  748,  both  holding  grantor  cannot  contest  right  of  corporation 
to  take  real  estate;  Nebraska  Power  Co.  v.  Koenig,  93  Neb.  80,  139 
N.  W.  843,  holding  director  acquiring  water  rights  for  corporation  is 
estopped  to  deny  that  it  had  power  to  do  so;  Louisville  Property  Co.  v. 
Nashville,  114  Tenn.  222,  84  S.  W.  812,  permitting  recovery  of  dam- 
ages from  change  of  grade;  Scott  v.  Farmers'  etc.  Nat.  Bank,  97  Tex. 
57,  75  S.  W.  15,  judgment  creditor  of  president  of  corporation  by  pur- 
chase at  execution  sale  of  property  held  in  trust  for  corporation  can^ 
not  show  want  of  corporate  power  to  acquire  property;  Seymour  v. 
Slide  etc.  Gold  Min.  Co.,  153  U.  S.  525,  38  L.  Ed.  808,  14  Sup.  Ct.  847, 
Jarvis  etc.  Trust  Co.  v.  Willhoit,  84  Fed.  517,  South  &  N.  A.  R.  R.  Co. 
V.  Highland  Ave.  etc.  R.  R.  Co.,  119  Ala.  117,  24  South.  118,  and  Fay- 
ette Land  Co.  v.  Louisville  etc.  R.  R.  Co.,  93  Va.  288,  24  S.  E.  1019,  all 
following  rule;  Wood  v.  Corry  Water  Co.,  44  Fed.  151,  12  L.  B.  A.  171, 
State  alone  can  complain  of  want  of  power  to  make  loan;  Gorrell  v. 
Home  Life  Ins.  Co.,  63  Fed.  376,  11  C.  C.  A.  240,  plea  that  taking  of 
note  was  ultra  vires  is  not  good;  Citizens'  State  Bank  v.  Hawkins,  71 
Fed.  371,  18  C.  C.  A.  78,  where  purchase  of  sfock  is  in  excess  of  con- 
ferred power,  ultra  vires  is  not  available ;  Sioux  City  etc.  R.  &  W.  Co.  v. 
Trust  Co.  of  North  America,  82  Fed.  134,  27  C.  C.  A.  73,  where  loan  is 
in  excess  of  powers  conferred,  State  .alone  can  complain ;  Vanderveer 
V.  Asbury  Park  etc.  Ry.  Co.,  82  Fed.  359,  plea  of  ultra  vires  is  not  good 
against  one  who  cannot  be  restored  to  statu  quo;  Central  Trust  Co.  v. 
Columbus  etc.  Ry.  Co.,  87  Fed.  828,  subsequent  mortgagee  cannot  chal- 
lenge a  prior  mortgage  as  ultra  vires;  Rogers  v.  Nashville  etc.  Ry.  Co., 
91  Fed.  317,  33  C.  C.  A.  517,  State  only  can  question  right  of  one  rail- 
road to  purchase  another;  Kindel  v.  Beck  &  Pauli  Lithographing  Co., 
19  Colo.  314,  24  L.  R.  A.  315,  35  Pac.  539,  failure  to  file  certificate  does 
not  affect  right  of  action ;  Beach  v.  Wakefield,  107  Iowa,  586,  76  N.  W. 
694,  corporation  is  estopped  frpm  setting  up  that  it  exceeded  its  power 
in  making  loan;  Hanson  v.  Little  Sisters  of  the  Poor,  79  Md.  441,  32 
L.  R.  A.  298.  32  Atl.  3054,  and  Farrington  v.  Putnam,  90  Me.  429,  38 
L.  R.  A.  349.  37  Atl.  661,  State  only  can  question  bequest  to  corpora- 
tion in  excess  of  its  power  to  hold;  Benton  v.  City  of  Elizabeth,  61 
N.  J.  L.  4l3,  39  Atl.  683,  private  individual  cannot  question  validity  of 
grant  of  one  corporation  to  another;  Washburn  Mill  Co.  v.  Bartlett,  3 
N.  D.  147,  54  N.  W.  547,  parties  contracting  with  foreign  corporation 
ciBtnnot  raise  noncompliance  with  State  statute;  Union  Trust  Co.  v. 
Atchison  etc.  R.  R.  Co.,  8  N.  M.  339,  43  Pac.  705,  noncompliance  with 
statute  cannot  be  raised  collaterally  by  intervention;  John  V.  Farwell 
Co.  V.  Wolf,  96  Wis.  14,  65  Am.  St.  Rep.  23,  37  L.  B.  A,  140,  70  N.  W. 
290,  corporation  may  be  assignee  of  cause  of  action;  Union  Trust  Co. 
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T.  Mercantile  etc.  Hall  Co.,  189  Pa.  St.  268,  42  Atl.  131,  corporation 
cannot  question  validity  of  its*  own  mortgage ;  Central  Ohio  etc.  Gas  Co. 
V.  Capital  City  Dairy  Co.,  60  Ohio  St.  107,  53  N.  E.  713,  corporation 
may  huy  a  claim  for  damages;  Dahl  v.  Montana  Copper  Co.  132  U.  S. 
267,  33  L.  Ed.  326,  10  Sup.  Ct.  98,  objection  to  capacity  to  sue  cannot 
be  first  urged  in  Supreme  Court. 

Distinguished  in  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  552,  41 
L.  Ed.  822,  17  Sup.  Ct.  438,  where  national  bank  attempted  to  exercise 
powers  prohibited ;  Weaver  v.  Spurr,  56  W.  Va.  107,  48  S.  E.  857,  hold- 
ing trust  created  by  deed  void  for  uncertainty. 

Effect  of  ultra  vires  purchase  of  land  by  corporation.    Note,  17 
Ann.  Gas.  529,  530,  531. 

Right  of  private  persons  to  contest  corporation's  power  to  take  or 
hold  property.    Note,  32  L.  R.  A.  294. 

Who  may  take  advantage  of  statute  rendering  foreign  corporation 
incapable  of  taking  title.    Note,  33  L.  B.  A.  (N.  S.)  357,  369. 

Miscellaneous.  Cited  in  In  re  Johnson,  224  Fed.  186,  upholding  law 
of  Washington  requiring  license  for  sale  of  liquor;  Miller  v.  Williams, 
27  Colo.  38,  42,  59  Pac.  741,  743,  holding  corporation  holding  under 
trust  deed  executed  before  but  delivered  after  corporation  became 
domestic  acquires  better  right  than  assignee  of  equity  of  redemption; 
Miller  v.  Hall,  14  Colo.  App.  371,  60  Pac.  195,  holding  pendency  of 
action  to  quiet  title  by  grantee  of  equity  of  redemption  cannot  be 
pleaded  in  abatement  since  grantee  could  not  maintain  suit;  Heaton  v. 
Grant  Lodge,  55  Ind.  App.  Ill,  103  N.  E.  492,  holding  grantee  of  mort- 
gagor could  not,  by  purchasing  at  foreclosure,  obtain  greater  rights; 
Black  V.  Caldwell,  83  Fed.  884,  papers  need  be  filed,  only  at  principal 
place  of  business;  dissenting  opinion  in  Lingle  v.  Snyder,  160  Fed.  631, 
87  C.  C.  A.  529,  majority  construing  contract  indorsing  part  of  govern- 
ment lands. 

1S2  U.  8.  296-804,  S3  L.  Ed.  334,  10  Snp.  Ot.  90,  CLEVELAND  Y.  KDXQ. 

Municipality  is  liable  for  breacli  of  statutory  duty  to  keep  streeta  in 
repair. 

Approved  in  Carson  v.  Genesee,  9  Idaho,  256,  108  Am.  St  'Bap.  127, 
74  Pac.  865,  reaffirming  rule ;  Allen  v.  Town  of  Minden,  127  La.  406,  53 
South.  667,  holding  city  liable  for  failure  to  light  excavation;  Snook  v. 
City  of  Anaconda,  26  Mont.  137,  66  Pac.  758,  holding  city  organized 
under  Mont.  Comp.  Stats.  1887,  chained  with  control  of  streets,  re- 
sponsible for  injury  from  unsafe  street  where  bridge  washed  away; 
Webster  v.  Beaver  Dam,  84  Fed.  282,  city  must  keep  sidewalks  in  repair; 
Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  364,  35  S.  W.  356,  city  is 
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liable  in  case  of  fire,  for  defective  waterworks;  dissenting  opinion  in 
Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  583,  45  L.  Ed.  329,  21 
Snp.  Ct.  224,  holding  city  liable  by  maritime'  law  for  negligence  of  ser- 
vants in  charge  of  fireboat  on  way  to  fire,  causing  collision. 

Distinguished  in  Faust  v.  City  of  Cleveland,  121  Fed.  814,  58  C.  C.  A. 
194,  holding  Rev.  Stats.  Ohio  1892,  §  2640,  conferring  upon  city  councils 
control  of  streets,  inapplicable  to  bind  city  for  injury  ib  vessel  in  navi- 
gable stream. 

Liability  of  cities  for  the  negligence  and  other  misconduct  of  their 

officers  and  agents.    Note,  SO  Am.  St.  Bep.  385. 
Liability  of  municipal  corporations  to  persons  injured  by  defects  in 
or  want  of  repair  of  public  streets.    Note,  103  Am.  St^  Bep.  262. 

What  municipal  corporations  are  answerable  for  injuries  due  to 
defects  in  streets  and  other  public  places.  Note,  108  Am.  St. 
Bep.  159. 

Liability  of  municipality  for  i>ermitting  obstruction  in  street. 
Note,  19  L.  B.  A.  (N.  S.)  512. 

Liability  of  municipality  for  defects  or  obstructions  in  streets. 
Note,  20  L.  B.  A.  (N.  S.)  522,  610. 

Municipality  cannot  relieve  itself  by  requiring  party  oceupying  streofc 
to  properly  light  obstruction.  ^ 

Approved  in  Great  Lakes  Towing  Co.  v.  Kelley  Island  Lime  &  Transp. 
Co.,  176  Fed.  497,  100  C.  C.  A.  108,  holding  city  was  bound  to  properly 
light  bridge  during  reconstruction;  Qity  of  Rome  v.  Davis,  9  Ga.  App. 
66,  70  S.  E.  596,  holding  it  is  not  necessary  that  knowledge  of  excavated 
street  be  brought  -home  to  city ;  Wheeler  v.  City  of  Ft.  Dodge,  131  Iowa, 
575,  9  L.  B.  A.  (N.  S.)  146,  108  N.  W.  1060,  holding  /city  allowing  wire 
to  be  stretched  across  street  for  acrobatic  performance  was  liable  for 
injuries  resulting  therefrom;  Columbus  v.  Penrod,  73  Ohio  St.  217,  76 
N".  E.  828,  city  giving  property  owner  permit  to  put  building  material 
on  street  is  not  liable  for  failure  to  guard  materials  unless  it  had  notice 
of  omission;  Marine  Ins.,Co.  v.  St.  Louis  etc.  Ry.  Co.,  41  Fed.  649,  lease 
of  street  for  private  use  renders  city  liable  for  nuisance  committed; 
City  Council  of  Augusta  v.  Cone,  91  Ga.  716, 17  S.  E.  1006,  city  is  liable 
for  negligence  of  one  permitted  to  lay  water  pipes ;  Casement  v.  Brown, 
148  U.  S.  623,  37  L.  Ed.  585,  13  Sup.  Ct.  675,  independent  contractor 
is  liable  for  his  own  negligence. 

Distinguished  in  District  of  Columbia  v.  Blackman,  32  App.  D.  C.  38, 
40,  holding  city  not  liable  where  laborer  having  completed  ditch  re- 
mained near  it. 

Miscellaneous.  Cited  in  In  re  School  Committee,  26  R.  I.  166^  58 
Atl.  629. 


935    CONTINENTAL  L.  I.  CO.  v.  CHAMBERLAIN.    132  U.  S.  304-312 

132  U.  8.  SOi-812,  33  I>.  Ed.  341,  10  Sap.  Ot.  87,  COMTINENTAI*  UFBI 
IKS.  00.  Y.  OHAMBEBLAIN. 

Inraraiice  solicitor,  acc^irtlng  application,  does  so  as  insnxeifs  agent 
only. 

Approved  in  McMaster  v.  New  York  Life  Ins.  Co.,  183  U.  S.  38,  46 
L.  Ed.  72,  22  Sup.  Ct.  15,  holding  insured  may  recover  on  policy  where 
agent,  after  assuring  plaintiff  that  policy  embodied  agreement,  inserted 
provision  contrary  thereto;  Carrolton  Furniture  Mfg.  Co.  v.  American 
Credit  Indem.  Co.,  115  Fed.  80,  81,  52  C.  C.  A.  671,  holding  incorrect 
answer  to  question  of  insured's  earnings,  given  in  application,  no  cause 
of  forfeiture  where  answer,  as  given,  induced  by  agent's  representation ; 
Merchants'  Mut.  Fire  Ins.  Co.  v.  Harris,  51  Colo.  106,  109,  110, 116  Pac. 
147,  148,  holding  company  bound  by  knowledge  of  agent  as  to  interest 
of  insured  in  policy;  Pacific  Mut.  Life  Ins.  Co.  v.  Van  Fleet,  47  Colo. 
409,  411,  107  Pac.  1091,  holding  company  bound  by  answer  of  agent 
that  insured  had  received  no  sick  benefits;  Modem  Woodmen  v.  Inter- 
national Trust  Co.,  25  Colo.  App.  47,  136  Pac.  813,  holding  knowled^^e 
of  agent  that  representations  were  untrue  will  not  bind  company;  Bier- 
mann  v.  Guaranty  etc.  Life  Ins.  Co.,  142  Iowa,  346,  120  N.  W.  965, 
holding  company  chargeable  with  notice  of  agent  as  to  intemperate 
habits  of  insured;  Roe  v.  National  Life  Ins.  Assn.,  137  Iowa,  701,  17 
L.  R.  A.  (N.  S.)  1134,  115  N.  W.  502,  holding  company  bound  by  favor- 
able report  of  medical  examiner;  Peterson  v.  Manhattan  Life  Ins.  Co., 
244  111.  339,  18  Ann.  Cas.  96,  91  N.  E.  470,  holding  "Modem  Woodmen 
ol  America'-  is  not  insurance  company;  'Wisenstine  v.  Interstate  etc. 
Assn.,  98  Neb.  368,  152  N.  W.  743,  holding  company  bound  by  knowl- 
edge of  agent  as  to  age  of  insured;  Qrabbs  v.  Farmers*  etc.  Ins.  Co., 
125  N.  C,  397,  34  S.  E.  505,  holding  fire  policy  conditioned  on  projHJr 
statement  of  insured's  interest  not  forfeited  by  noncompliance  there- 
with where  insurer's  agent  knew  facts  before  issuing  policy ;  Smith  .v. 
Mutual  etc.  Fire  Ins.  Co.,  21  S.  D.  439,  113  N.  W.  96,  holding  presump- 
tion is  that  one  holding  himself  out  as  agent  is  authorized  to  act; 
Mutual  Life  Ins.  Co.  v.  Summers,  19  Wyo.  454,  120  Pac.  189,  holding 
insured  may  recover  premiums  where  policy  does  not  conform  to  oral 
agreements;  Mutual  etc.  Ins.  Co.  v.  Robison,  54  Fed.  596,  597,  and  New 
York  Life  Ins.  Co.  v.  Russell,  77  Fed.  101,  103,  105,  23  C.  C.  A.  43,  both 
following  rule ;  Standard  etc.  Ins.  Co.  v.  Fraser,  76  Fed.  708,  22  C.  C.  A. 
499,  in  absence  of  statute,  solicitor's  acts  are  acts  of  company;  Mc- 
Master V.  New  York  Life  Ins.  Co.,  78  Fed.  38,  construction  of  policy 
offered  as  an  inducement  is  binding  on  company;  Phoenix  Ins.  Co.  v. 
Warttembeig,  79  Fed.  248,  24  C.  C.  A.  547,  company  is  bound  by  state- 
ment of  agent  that  encumbrance  is  immaterial;  McMaster  v.  New  York 
life  Ins.  Co.,  90  Fed.  53,  plaintiff  may  chow  that  agent  wrote  certain 
•words  in  application  after  it  was  signed;  La  Marche  v.  New  York  Life 
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Ins.  Co.,  126  Cal.  602,  58  Pac.  1054,  fraud  in  agent  is^raud  in  eompany 
in  absence  of  statute;  Marston  v.  Kennebec  etc.  Life  Ins.  Co.,  89  Me. 
276,  56  Am.  St.  Rep.  419,  36  Atl.  392,  parol  evidence  may  show  agent's 
knowledge  of  facts,  and  Marston  v.  Kennebec  etc.  Life  Ins.  Co.,  89 
Me.  278,  279,  56  Am.  St.  Rep.  421,  422,  36  Atl.  393,  statutory  provision 
is  paramount  to  stipulation  in  conflict  therewith;  Fidelity  etc.  Life 
•Assn.  V.  Miller,  92  Fed.  71,  34  C.  C.  A.  211,  only  material  misrepre- 
Bentations  in  application  work  forfeiture;  dissenting  opinion  in  Mc- 
Master  v.  New  York  Life  Ins.  Co.,  99  Fed.  872,  40  C.  C.  A.  119,  majority 
liolding  inadmissible  to  vary  terms  of  policy  prior  to  contemporaneou3 
agreement  of  agent  to  show  interpolation  of  clause  not  agreed,  such  not 
•binding  insured. 

Distinguished  in  Bowers  v.  New  York  Life  Ins.  Co.,  68  Fed.  786,  in 
action  to  reform  a  policy;  Maier  v.  Fidelity  etc.  Life  Assn.,  78  Fed. 
572,  24  C.  C.  A.  239,  company  is  not  estopped  whera  agent  ^lla  appli- 
cation in  absence  of  applicant. 

Insured  does  not,  by  signing  application,  agree  tbat  axiswers  wzitteo 
by  solicitor  are  liis  own. 

Approved  in  Mutual  etc.  Ins.  Co.  v.  Robison,  54  Fed.  596,  and  New 
York  Life  Ins.  Co.  v.  Russell,  77  Fed.  101,  23  C.  C.  A.  43,  both  foUow- 
ing  rule ;  Mutual  etc.  Ins.  Co.  v.  Robison,  58  Fed.  730,  22  L.  B.  A.  SSI, 
7  C.  C.  A.  444,  warranty  does  not  prevent  insured  from  explainipg  facts 
under  which  answers  were  made. 

Effect  of  agent'^  inserting  false  answers  to  questions  correetly 
answered  by  applicant.    Note,  4  L.  B.  A.  (N.  S.)  609. 

Effect  of  agent's  insertion  in  application  of  false  answers  to  ques- 
tions correctly  answered  by  insured.  Note,  L.  B.  A.  1915A,  277, 
278. 

Insurer  is  estopped  by  agent's  construction  of  meaning  of  questiim  as 
to  other  insurance. 

Approved  in  Mutual  life  Ins.  Co.  v.  Halton-Qreen,  211  Fed.  36,  38, 
127  C.  C.  A.  467,  holding  knowledge  of  agent  and  medical  examiner  is 
binding  on  company;  Mutual  etc.  Ins.  Co.  v.  Dobler,  137  Fed.  554,  70 
C.  C.  A.  134,  warranty  in  answer  in  application  for  life  insurance  that 
insured  had  no  other  insurance  not  broken  by  failure  to  disclose  acci- 
dent policies;  Carrollton  Furniture  Mfg.  Co.  v.  American  Credit  etc. 
Co.,  124  Fed.  30,  31,  59  C.  C.  A.  545,  holding  company  estopped  to  for- 
feit policy  for  incorrect  statement  in  application  of  insured's  sales  and 
losses  statement  as  made  being  induced  by  company's  agent;  Fidelity 
&  Casualty  Co.  v.  Phoenix  Mfg.  Co.,  100  Fed.  608,  4a  C.  C.  A.  614, 
holding  company  bound  by  interpretation  of  policy  as  covering  all  busi- 
ness in  which  insured  was  engaged,  hence  indemnity  against  injuries 
received  by  carpent;ers;  Northwestern  etc.  Ins.  Co.  v.  FamsworUi,  60* 
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Colo.  339,  153  Pac.  704,  holding  medical  examiner  concealing  knowledge 
from  company  will  not  avoid  policy;  Mays  v.  New  Amsterdam  Casualty 
Co.,  40  App.  D.  C.  256,  46  L.  R.  A.  (N.  S.)  1108,  holding  jury  is  judge 
as  to  whether  insured's  answer  to  policy  was  a  fair  one;  Wilson  v. 
Anchor  Fire  Ins.  Co.,  143  Iowa,  463,  122  N.  W.  159,  holding  party  tak- 
ing out  extra  fire  insurance  avoids  first  policy  but  may  recover  under 
second;  Sawyer  v.  Equitable  etc.  Ins.  Co.,  42  Fed.  34,  because  agent 
has  wrongly  reported  financial  status  of  insured,  company  cannot  escape 
liability;  Mutual  etc.  Ins.  Co.  v.  Robison,  58  Fed.  730,  22  L.  E.  A.  831, 
7  C.  C.  A.  444  (affirming  54  Fed.  596),  company  having  accepted  pre- 
mium cannot  cancel  policy  after  insured's  health  becomes  impaired; 
Pennsylvania  Mut.  Life  Ins.  Co.  v.  Mechanics'  etc.  Trust  Co.,  72  Fed. 
420,  88  L.  R.  A.  58,  19  C.  C.  A.  286,  question  does  not  include  insurance 
in  mutual  aid  associations;  New  York  Life  Ins.  Co.  v.  Russell,  77  Fed. 
101,  23  C.  C.  A.  43,  where  agent  advises  insured  that  answers  are  correct, 
company  is  .bound;  Phoenix  Ins.  Co.  v.  Wartemberg,  79  Fed.  248,  24 
C.  C.  A.  547,  and  Glover  v.  National  Fire  Ins.  Co.,  85  Fed.  131,  30 
C.  C.  A.  95,  company  is  estopped  by  misdescription  made  by  its  agent; 
Fidelity  etc.  life  Assn.  v.  Miller,  92  Fed.  72,  75,  34  C.  C.  A.  211,  mem- 
bership in  secret  and  beneficial  order  is  not  within  the  question ;  Marston 
v.  Kennebec  etc.  life  Ins.  Co.,  89  Me.  272,  56  Am.  St.  Bep.  416,  36  Atl. 
391,  insurer  is  estopped  from  controverting  truth  of  statements  in  the 
Application;  Kendrick  v.  Mutual  Ben.  Life  Ins.  Co.,  124  N.  C.  321,  70 
Am.  St.  Bep.  597,  32  S.  E.  730,  company  cannot  avail  itself  of  forfeiture 
procured  by  misrepresentations  of  agent;  Mutual  Life  Ins.  Co.  v.  Blod- 
gett,  8  Tex.  Civ.  App.  50,  27  S.  W.  288,  company  is  estopped  by  answer 
advised  by  its  medical  examiner. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Hilton-Green,  241  U.  S.  623, 
60  L.  Ed.  1211,  36  Sup.  Ct.  676,  holding  where  insured  knew  that  agent 
would  not  notify  company,  latter  was  not  estopped ;  Aetna  Life  Ins.  Co. 
▼.  Moore,  231  U.  S.  559,  68  L.  Ed.  367,  34  Sup.  Ct.  186,  holding  knowl- 
edge  of  agent  that  insured  had  been  refused  insurance  in  another  com- 
pany will  not  estop  company  from  setting  up  same  as  defense;  Mutual 
life  Ins.  Co.  v.  Powell,  217  Fed.  567,  568,  133  C.  C.  A.  417,  holding 
knowledge  of  medical  examiner  does  not  bind  company;  Connecticut 
Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  892,  894,  4  L.  B.  A.  (N.  S.)  758, 
73  C.  C.  A.  Ill,  refusing  evidence  of  prior  contemporaneous  negotiations 
in  action  on  insurance  policy;  Mutual  Reserve  Fund  Life  Assn.  v.  Sim- 
mons, 107  Fed.  419,  46  C,  C.  A.  393,  holding  policy  never  attached  where 
policy  required  payment  of  premium  in  full,  but  agent  delivered  policy, 
taking  insured's  note  for  two-thirds  of  premium;  Laclede  etc.  Mfg.  Co. 
▼.  Hartford  etc.  Ins.  Co.,  60  Fed.  359,  9  C.  C.  A.  1,  company  is  not  bound 
by  modification  of  policy  by  inspector  without  authority ;  Maier  ▼.  Fidel- 
ity etc.  life  Assn.,  78  Fed.  572,  24  C.  C.  A.  239,  and  New  York  life 
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Ins.  Co.  V.  McMaster,  87  Fed.  68,  30  C.  C.  A,  532,  constructions  of 
policy  in  preliminary  negotiations  are  not  binding;  United  States  Life 
Ins.  Co.  V.  Smith,  92  Fed.  508,  34  C.  C.  A.  506,  company  not  bound 
where  agent  falsely  answered  that  applicant  had  not  bej^n  rejected. 

Effect  of  agent's  knowledge  of  falsity  of  statements  in  application. 
Note,  16  L.  R.  A.  36,  38. 

Effect  of  nonwaiver  agreement  on  conditions  existing  at  inception 
of  policy.    Note,  13  L.  R.  A.  (N.  S.)  851. 

Waiver  of  stipulations  that  conditions  and  forfeitures  in  -insur- 
ance policies  shall  not  be  waived  or  shall  be  waived  in  writing 
only.    Note,  107  Am.  St.  Rep.  125,  140. 

Whether  benefit  association  is  insurance  company.  Note,  88 
L.  R.  A.  34. 

Character  of  insurance  or  company  covered  by  question  in  appli- 
cation as  to  other  insurance  or  previous  rejection.  Note,  32 
L.  R.  A.  (N.  S.)  463. 

Miscellaneous.  Cited  in  Sladden  v.  New  York  Life  Ins.  Co.,  86  Fed. 
106,  incidentally. 

132  y.  &  313-317,  33  L.  Ed.  882,  10  Sup.  Cft.  98,  BOEMZSB  ▼.  PEDDIE. 

Patentee,  inserting  limitations  after  rejection  of  application,  is  bound 
thereby. 

Approved  in  Thacher  v.  Transit  Const.  Co.,  228  Fed.  907,  holding 
Thacher  patent  for  concrete  arches  not  infringed;  Elbs  v.  Rochester 
Egg  Carrier  Co.,  197  Fed.  765,  refusing  to  decree  infringement  of  Jenne 
patent  for  bbx  for  carrying  eggs;  W.  W.  Sly  Mfg.  Co.  v.  Russell  &  Co., 
189  Fed.  64,  110  C.  C.  A.  625,  holding  Sly  patent  for  crushing  cupola 
cinder  included  also  separating  process;  Cotto-Waxo  Chemical  Co.  ▼. 
Perolin  Co.,  185  Fed.  209,  107  C.  C.  A.  373,  holding  Singer  patent.  No. 
833,423,  for  dust-collecting  substances,  void  on  account  of  prior  art; 
Automatic  Switch  Co.  v.  Monitor  Mfg.  Co.,  180  Fed.  990,  holding  Whit- 
tingham  patent  No.  716,504,  for  improvements  in  electric  switches,  were 
not  infringed;  Campbell  v.  American  Shipbuilding  Co.,  179  Fed.  503, 
103  C.  C.  A.  122,  refusing  to  decree  infringement  of  Campbell  patent 
for  cargo  vessel;  Dey  Time-Register  Co.  v.  W.  H.  Bundy  Recording  Co., 
169  Fed.  813,  holding  Dey  time-recorder  is  limited  to  improvement  which 
prints  irregular  hours  in  colored  type;  Donchian  v.  Kingston,  138 
Fed.  896,  construing  Donchian  patent  No.  541,320,  for  carpet  fastener; 
Greene  v.  Buckley,  135  Fed.  631,  68  C.  C.  A.  70,  construing  Buckley 
patent  No.  590,297,  force-feed  lubricator;  Hale  v.  World  Mfg.  Co.,  127 
Fed.  967,  62  C.  C.  A.  596,  holding  sterilizing  chamber  of  Hale  patent 
634,556,  for  water-still,  limits  patent  which  is  not  infringed  by  still 
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withont  chamber;  .Ajaz  Forge  Co.  v.  Pettibone,  MuUiken  &  Co.,  125 
Fed.  753,  60  C.  C.  A.  516,  holding  prior  Calvert  patent  651,413,  for 
adjustable  switch-rod,  as  limited  by  amendment  of  claim  in  patent  office, 
not  infringed  by  Storrs  patent  No.  625,961 ;  Lepper  v.  Randall,  105  Fed. 
977,  holding  patent  No.  624,839,  for  ham-boiling  apparatus,  limited  to 
devdce  whereby  corners  of  sack  held  by  lacing,  and  not  infringed  by 
device  employing  buckles;  Campbell  Printing-Press  &  Mfg.  Co.  v. 
Duplex  Printing-Press  Co.,  101  Fed.  295,  41  C.  C.  A.  351,  holding  Stone- 
metz  patent  No.  376,053,  for  web-printing  machine,  as  confined  by 
amendment  in  patent  office,  not  infringed  by  machine  following  Cox 
patent  No.  478,503;  National  Hollow  Brake  Beam  Co.  v.  Interchange- 
able Brake  Beam  Co.,  99  Fed.  762,  holding  Hein  patent  No.  361,009, 
for  railway  brake  beam,  as  limited  by  amendment  in  patent  office,  not 
infringed;  Anthony  v.  Gennert,  99  Fed.  100,  holding  Green  patent 
No.  362,211,  for  photographic  shutter^  adapted  for  use  in  cameras  with 
small-sized  front  boards,  by  virtue  of  folding,  limited  to  such  method; 
Hardsocg  v.  Hibbard,  161  Fed.  361,  construing  Owens*  patent  for 
making  glass  articles;  Durham  v.  Se3rmour,  6  App.  D.  G.  90,  refusing 
to  uphold  patent  for  improved  drainage  apparatus  for  buildings;  Phoe- 
nix Caster  Co.  v.  Spiegel,  133  U.  S.  368,  SS  L.  Ed.  666,  10  Sup.  Ct.  412, 
Yale  Lock  M%.  Co.  v.  Berkshire  Nat.  Bank,  135  U.  S.  379,  84  L.  Ed. 
IBS,  10  Stip.  Ct.  896,  Royer  v.  Coupe,  146  U.  S.  532,  36  L.  Ed.  1077,  13 
Sup.  Ct.  169,  Corbin  Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,  150  U.  S.  40, 
37  L.  Ed.  990,  14  Sup.  Ct.  29,  Mott  Iron  Works  v.  -Standard  Mfg.  Co., 
51  Fed.  84,  Mott  Iron  Works  v.  Standard  Mfg.  Co.,  53  Fed.  821,  4 
C.  C.  A.  28,  Merritt  v.  Middleton,  55  Fed.  977,  Coll  v.  Seneca,  56  Fed. 
156,  Vulcan  Iron  Works  v.  Smith,  62  Fed.  450,  10  C.  C.  A.  493,  Smith 
v.  ^Macbeth,  64  Fed.  798,  Frank  v.  Mockridge  Mfg.  Co.,  65  Fed.  524, 
Kennedy  v.  Solar  Refining  Co.,  69  Fed.  719,  Craig  v.  Michigan  Lubri- 
cator Co.,  72  Fed.  176,  McBride  v.  Kingman,  72  Fed.  912,  Missouri  Lamp 
etc.  Co.  V.  Stempel,  75  Fed.  588,  Olmsted  v.  Andrews  &  Co.,  77  Fed. 
839,  23  C.  C.  A.  488,  and  Truman  v.  Holmes,  87  Fed.  747,  31  C.  C.  A. 
215,  all  following  rule;  Dobson  v.  Lees,  137  U.  S.  265,  34  L.  Ed.  655, 
11  Sup.  Ct.  73,  reissue  cannot  include  matter  once  intentionally  omitted ; 
Fox  V.  Perkins,  52  Fed.  208,  3  C.  C.  A  32,  reissue  cannot  include 
broader  rejected  claims  under  both  original  and  reissue;  Griffith  v.  Shaw, 
89  Fed.  318,  and  Carter  Mach.  Co.  v.  Hanes,  70  Fed.  868,  patent  for 
improvement  by  combining  old  devices  is  limited  by  strict  construction; 
Truinan  v.  Carvill  Mfg.  Co.,  87  Fed.  472,  arguendo. 

Distinguished  in  National  Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  106  Fed.  714,  45  C.  C.  A.  544,  holding  patentee  acqui- 
escing in  rejection  of  claim,  on  examiner's  representation  that  same 
infringes  prior  patent,  not  estopped  from  securing  same  by  amend- 
ment ;  United  States  Glass  Co.  v.  Atlas  Glass  Co.,  88  Fed.  500,  patentee 
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is  'bound  by  his  disclaimer,  though  he  might  have  filed  a  more  restricted 
one;  dissenting  opinion  in  Westinghouse  v.  Boyden  etc.  Brake  Co.,  170 
U.  S.  582,  42  L.  Ed.  1152,  18  Sup.  Ct.  728,  application  should  be  con- 
sulted only  in  doubtful  and  ambiguous  cases;  Reece  Button-Hole  Mach. 
Co.  V.  Globe  Button-Hole  Mach.  Co.^  61  Fed.  969,  10  C.  C.  A.  194,  re- 
jection of  a  claim  and  its  amendments  does  not  exclude  liberal  inter- 
pretation of  a  broad  invention. 

Sufficiency  of  specification  for  patent.    Note,  20  K  R.  0.  270.    ' 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  0.  793. 

182  U.  S.  818-383»  88  I«.  Ed.  884,  10  Snp.  Ot  lOOJ  GLBAVEZiAMD  ▼.  BIOS. 
ABD80N. 

Fraud  in  law  can  ba  committed  only  by  mtoreprcientatiana  of  fact  or 
conduct  misleading  other  party.        * 

Approved  in  Franklin  Sugar  etc.  Co.  v.  Collier,  89  Iowa,  74,  56  N.  W. 
281,  following  rule;  Wilson  v.  Stevens,  129  Ala.  637,  29  South.  680, 
upholding  transfer  by  insolvent  corporation  to  director  of  assets  in  pay- 
ment of  corporate  debt  where  no  fraud  present;  dissenting  opinion  in 
Rauh  V.  Waterman,  29  Ind.  ^pp.  360,  63  N.  E.  47,  holding  misrepre- 
sentation by  vendee  of  whisky  that  sale  was  to  be  on  time  instead  of 
for  cash  on  delivery  warranted  rescission  by  principal. 

Fraud,  wliere  tHere  is  no  relation  of  conAdenoe,  party  flbould  not  pro> 
ceed  blindly,  omitting  all  inauiilea 

Approved  in  Howard  v.  Straight  Creek  Coal  Co.,  140  Ky.  706,  131 
S.  W.  806,  holding  judgment  of  court  compromising  suit  is  conclusive 
between  parties;  Sango  v.  Parks,  44  Okl.  243,  143  Pac.  1164,  holdings 
compromises  of  suit  need  not  conform  to  what  court  would  have  de- 
creed; Multnomah  County  v.  Dekum,  51  Or.  87,  16  Ann.  Gaa.  933,  93 
Pac.  823,  holding  one  seeking  to  compromise  suit  need  not  inform  party 
of  result  of  previous  litigation;  Hennessy  v.  Bacon,  137  U.  S.  85,  34 
L.  Ed.  608,  11  Sup.  Ct.  19,  and  Franklin  Sugar  etc.  Co.  v.  Collier,  8D 
Iowa,  74,  56  N.  W.  281,  both  following  rule;  Farrar  v.  Churchill,  135 
U.  S.  616,  34  L.  Ed.  250, 10  Sup.  Ct.  773,  where  vendee  undertakes  exam- 
ination it  is  not  fraud  for  vendor  to  conceal  facts;  Sanitary  District  v. 
Ricker,  91  Fed.  844,  34  C.  C.  A.  91,  if  information  is  desired  it  should 
be  asked  for. 

Equity  will  not  relieve  ftom  conseauences  of  ignoraaoe  of  extrinsic  fact. 
Approved  in  In  re  Nuttall,  201  Fed.  561, 562,  holding  bankruptcy  court 
will  not  restrain  action  in  State  court  to  recover  for  goods  wrongfully 
obtained ;  Sells  v.  City  of  Chicago,  201  Fed.  877,  120  C.  C.  A.  212,  hold- 
ing municipal  contract  cannot  be  varied  by  parol  evidence. 
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Compromise  cannot  be  assailed  on  ground  tbat  delvtor  did  not  disdose 
partner's  flnandal  condition. 

Approved  in  Daly  v.  Busk  Tunnel  R.  Co.,  129  Fed.  621,  64  C.  C.  A. 
87,  upholding  compromise  by  surety  on  eon  tractor's  bond;  Willingham 
V.  Jordan,  75  Ark.  272,  87  S.  W.  426,  refusing  to  set  aside  compro- 
mise of  claims  to  land  on  ground  of  mutual  mistake;  Continental  Nat. 
Bank  v.  McGeoch,  92  Wis.  308,  66  N.  W.  612,  discharge  cannot  be 
assailed  because  receiver  paid  attorney's  fees  in  creditors'  suits. 

Accord  and  satisfaction.    Note,  100  Am.  St.  Eep.  446. 

Construction  of  composition  agreement  with  creditors  and  effect 
of  fraud  thereon.    Note,  Ann.  Gas.  1914A,  844. 

Payment  of  greater  percentage  to  satisfy  prior  attadupent  is  not 
▼olmitary,  nullifying  agreement. 

Approved  in  Continental  Nat.  Bank  t.  McGeoch,  92  Wis.  311,  66 
N.  W.  613,  secret  preference  cannot  be  given,  yet  composition  need 
not  be  with  all  creditors. 

Actual  or  threatened  exercise  of  power  over  proj^'ty  will  sender  pay- 
ment Involuntary. 

Approved  in  Foote  v.  De  Poy,  126  Iowa,  372,  106  Am.  St  Bep.  365, 
68  L.  B.  A.  302, 102  N.  W.  114,  where  divorced  wife  obtained  temporary 
guardian  over  old  and  feeble  husband  on  ground  that  he  was  wasting 
estate'  and  compromise  effected  by  transfer  of  property,  transfer  void- 
able by  husband's  heirs  after  his  death. 

Distinguished  in  Jenkins  S.  S.  Co.  v.  Preston,  186  Fed.  613,  108 
C.  C.  A.  473,  holding  contract  between  manager  of  steamship  company 
and  master  of  vessel  will  not  be  avoided  because  manager's  life  was 
threatened  by  strikers. 

132  XT.  8.  334-336,  33  L.  Ed.  390,  10  Bop.  Ot  105,  X7KITED  STATES  ▼• 
DAVIS. 

Not  cited. 

132  U.  S.  337,  33  L.  Ed.  392,  10  8np.  Ot  106»  UNITED  STATES  Y.  8CH0- 
FIELD. 

Not  cited. 

132  XT.  S.  337-340,  33  L.  Ed.  377,  10  Sup.  Ot  106,  BAOEDtACK  v.  NORTON. 

Action  on  manual's  bond  for  taking  goods  under  Federal  attaclunent 
is  Of  Federal  cognizance,  regardless  of  citizenship. 

Approved  in  Howard  v.  United  States,  184  U.  S.  681,  46  L.  Ed.  768, 
22  Sup.  Ct.  646,  holding  Circnit  Court  has  jurisdiction  of  suit  on  bond 
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of  clerk  of  Federal  court  without  diversity  of  citizenship  where  suit 
depends  on  effect  of  bonds;  Steele  v.  Halligan,  229  Fed.  1013,  holding 
prisoner  suing  warden  of  United  States  penitentiary  for  n^ligence  ia 
cause  arising  under  laws  of  United  States;  W.  G.  Coyle  &  Co.  v.  Stern, 
193  Fed.  588,  113  C.  C.  A.  450,  holding  petition  to  seize  and  sell  vessel 
under  mortgage  is  not  removable  cause;  City  of  Stanfield  v.  Umatilla 
River  Water  Users'  Assn.,  192  Fed.  597,  holding  suit  to  collect  assess- 
ment for  irrigation  district  is  not  one  arising  under  laws  of  United 
States;  Clark  v.  Southern  Pac.  Co.,  175  Fed.  126,  holding  suit  under 
Federal  Liability  Act  may  be  brought  in  United  States  courts ;  Frank  v. 
Leopold  &  Feron  Co.,  169  Fed.  924,  holding  injunction  suit  in  State 
court  restraining  marshal  from  executing  on  Federal  judgment  was  re- 
movable to  Federal  courts;  Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  323, 
79  C.  C.  A.  259,  suit  against  postmaster  for  relief  against  official  acts 
is  removable;  Files  v.  Davis,  118  Fed.  466,  holding  suit  on  attachment 
bond  executed  in  suit  pending  in  Federal  court  cognizable  in  same  court 
regardless  of  citizenship;  Bock  v.  Perkins,  139  U.  S.  630,  35  L.  Ed.  815, 
11  Sup.  Ct.  678,  following  rule;  Tennessee  v.  Union  &  Planters'  Bank, 
152  U.  S.  460,  88  L.  Ed.  513,  14  Sup.  Ct.  656  (see  dissenting  opinion  in 
152  U.  S.  468,  88  L.  Ed.  517,  14  Sup.  Ct.  659),  and  Arkansas  v.  Kansas 
etc.  Coal  Co.,  96  Fed.  355,  on  removal  complaint  must  show  cause 
arising  under  laws  of  United  States;  Sonnentheil  v.  Moerlein  Brewing 
Co.,  172  U.  S.  404,  48  L.  Ed.  494,  19  Sup.  Ct.  234,  joinder  of  defendant, 
who  must  claim  under  citizenship,  does  not  deprive  marshal  of  his 
right;  Bollin  v.  Blythe,  46  Fed.  183,  claim  for  witness  fees  is  claim 
against  marshal  and  not  against  United  States  and  is  assignable;  Grant 
V.  Spokane  Nat.  Bank,  47  Fed.  673,  suit  against  national  bank  receiver  is 
one  under  laws  of  United  States;  Pierce  v.  MpUiken,  78  Fed.  197,  com- 
plaint that  defendant  denies  validity  of  patent  to  lands  is  suit  under 
laws  of  United  States. 

Assignment  for  creditors  Is  not  void  because  asslgnes  is  not  resldenft 
of  State^ 

Approved  in  Foreman  v.  Bumette,  83  Tex.  404,  18  S.  W.  759,  statute 
requiring  assignee  to  be  resident  of  county  of  assignor  is  directory  only. 

132  U.  S.  840-356,  38  I«.  Ed.  856,  10  Snp.  Ot.  107,  TOUNQ  ▼.  OIABENDON 
TOWNSHIP. 

Municipality  must  be  expressly  authorized  to  issue  railroad  aid  bonds. 
Approved  in  Barnum  v.  Okolona,  148  U.  S.  395,  87  L.  Ed.  497,  13  Sup. 
Ct.  639,  Provident  Life  &  Trust  Co.  v.  Mercer  County,  170  U.  S.  600, 
42  L.  Ed.  1159,  18  Sup.  Ct.  791,  Mercer  County  v.  Provident  Life 
&  Trust  Co.,  72  Fed.  628,  19  C.  C.  A.  44,  and  Brinkworth  v.  Grable,  45 
Neb.  651j  63  N.  W.  954,  all  following  rule;  Minneapolis  etc.  Traction 
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Co.  V.  City  of  Minneapolis,  124  Minn.  354,  50  L  R.  A.  (N.  S.)  143,  145 
N.  W.  610,  refusing  to  allow  recovery  on  bonds  issued  by  municipality 
in  aid  of  railroad ;  Montgomery  County  Commrs.  v.  Henderson,  122  Md. 
537,  89  Atl.  860,  holding  election  for  voting  of  bonds  was  void  for  want 
of  proper  notice ;  Hill  v.  Memphis,  134  U.  S.  205,  33  L.  Ed.  890,  10  Sup. 
Ct.  564,  power  is  strictly  construed,  power  to  subscribe  does  not  give 
power  to  issue  bonds;  Merrill  v.  Monticello,  138  U.  S.  690,  34  L.  Ed. 
1076,  11  Sup.  Ct.  448,  power  to  issue  bonds  cannot  be  implied  to  carry 
out  powers  conferred;  Brenham  v.  German-American  Bank,  144  U.  S. 
185,  186,  36  L.  Ed.  395,  396,  12  Sup.  Ct.  564,  and  Lehman  v.  San  Diego, 
83  Fed.  671,  27  C.  C.  A.  668,  power  to  issue  bonds  cannot  be  inferred 
from  power  to  borrow;  Bangor  Sav.  Bank  v.  Stillwater,  46  Fed.  901, 
city  cannot  issue  bonds  in  payment  of  property  it  might  buy;  Francis 
V.  Howard  County,  50  Fed.  56,  counties  in  Texas  have  no  authority  to 
issue  bonds;  Mercer  County  v.  Provident  Life  &  Trust  Co.,  72  Fed.  634, 
19  C.  C.  A.  44,  delivery  is  essential  to  validity  of  bonds;  Baltimore  etc. 
R.  R.  Co.  V.  Pumphrey,  74  Md.  112,  21  Atl.  562,  constitutional  require- 
ment of  publication  is  mandatory ;  Commissioners  of  Wilkes  County  v. 
Call,  123  N.  C.  312,  44  L.  R.  A.  253,  31  S.  E.  483,  legislation  must  con- 
form to  constitutional  requirements. 

Distinguished  in  dissenting  opinion  in  Brenham  v.  German-American 
Bank,  144  U.  S.  191, 193,  36  L.  Ed.  397.  398, 12  Sup.  Ct.  566,  main  case 
does  not  apply  where  express  power  to  borrow  is  given. 

Implied  power  of  municipality  to  issue  bonds.    Note,  Ann.  Oaa. 
1913E,  37,  40. 

Bight  to  recover  on  lost  bond  does  not  apply  to  bond  never  issaed. 
Distinguished  in  Potter  v.  Lainhart,  44  Fla.  674,  33  South.  259,  con- 
struing Acts  1901,  c.  4912,  to  validate  county  bonds  issued  since  certain 
date. 

Township  aid  bonds  did  not  become  operative  in  Michigan  until  In- 
dorsed  by  State  treasurer. 

Approved  in  Mercer  County  v.  Provident  Life  &  Trust  Co.,  72  Fed. 
626,  19  C.  C.  A.  44,  bonds  are  not  valid  until  condition  on  which  issued 
is  performed ;  Jackson  &  Co.  v.  Pearson,  60  Fed.  119,  arguendo. 

Delivery  of  such  bonds  to  treasurer  was  not  delivery  in  escrow  passing 
title. 

Approved  in  Moller  v.  Galveston,  23  Tex.  Civ.  700,  57  S.  W.  1119, 
holding  city  bonds  legally  executed,  certified  by  attorney  general,  and 
restored  by  controller  are  issued,  though  not  sold;  West  Virginia  etc. 
R.  R.  Co.  V.  Harrison  County  Court,  47  W.  Va.  286,  34  S.  E.  791,  hold- 
ing bonds  delivered  in  escrow  to  railroad  prior  to  completion  of  road- 
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bed  as  required  as  condition  precedent  in  proposal  issued  before  ele^ 
tion  not  available  before  sucb  completion. 

Miscellaneous.  Cited  in  Wood  v.  French,  39  Okl.  690,  136  Pac.  736, 
holding  where  grantor  remains  in  possession,  no  title  can  be  obtained 
under  escrow  deed;  Kirsch  v.  Braun,  153  Ind.  267,  53  N,  E.  1086,  gravel- 
road  bonds  are  not  n^otiable,  and  holder  must  take  notice  of  law  under 
which  issued. 

132  XT.  8.  357-366,  83  Ii.  Ed.  363,  10  Sop.  Ct  112,  HASnNGS  ETC.  B.  B. 
00.  V.  WHITNEY. 

Public  lands  cease  to  be  sacb  after  ^ntry  at  land  office  and  oertificatloai. 
Approved  in  Holt  v.  Murphy,  16  OkL  18,  79  Pac.  267,  reaffirming  rule; 
La  Roque  v.  United  States,  239  U.  S.  64,  60  L.  Ed.  150,  36  Sup.  Ct.  23, 
holding  death  of  Indian  before  selection  of  allotment  ends  all  rights  in 
matter;- J.  W.  Frellsen  &  Co.  v.  Crandell,  217  U.  S.  76,  54  L.  Ed.  672,  30 
Sup.  Ct.  490,  holding  individuals  cannot  attack  grant  of  public  land 
because  scrip  received  in  payment  was  invalid;  Hemmer  v.  United 
States,  204  Fed.  904,  123  C.  C.  A.  194,  and  United  States  v.  Hemmer, 
241  U.  S.  386,  60  L.  Ed.  1057,  36  Sup.  Ct.  659,  both  holding  Indian  per- 
fecting homestead  before  passage  of  act  of  July  4,  1884,  was  not  sub- 
ject to  provisions  of  latter  act ;  Southern  Pac.  R.  R.  Co.  v.  United  States, 
200  U.  S.  360,  60  L.  Ed.  515,  26  Sup.  Ct.  298,  affirming  135  Fed.  666,  66 
C.  C.  A.  681,  where  lands  within  place  limits  were  within  previously 
surveyed  Mexican  grant,  resurvey  excluding  some  of  land  did  not  annex 
lands  to  railroad  grant ;  Tarpey  v.  Madsen,  178  U.  S.  224,  226,  44  L.  Ed. 
1046,  1047,  20  Sup.  Ct.  852,  863,  holding  mere  occupancy  of  settler 
insufficient  to  protect  claim  against  land  grant  to  railroad;  United 
States  V.  Chicago  etc.  Ry.  Co.,  148  Fed,  889,  swamp-lands  selected  by 
State,  though  list  not  approved  by  land  office  till  after  map  of  definite 
location  filed,  are  excluded  from  railroad  grant;  Teller  v.  United  States, 
.117  Fed.  581,  64  C.  C.  A.  349,  holding  in  suit  for  ties  cut  payment  of 
price  of  land  vested  equitable  title  relating  back  to  time  of  application, 
hence  including  ties  subsequently  cut;  James  v.  Germania  Iron  Co.,  107 
Fed.  603,  46  C.  C.  A.  476,  holding  entry  of  land  by  settler  with  half- 
breed  scrip  segregated  tract  from  public  domain  precluding  another's 
legal  entry  before  entry  canceled;  Jameson  v.  James,  166  Cal.  279,  100 
Pac.  702,  holding  issuance  of  patent  is  not  subject  to  collateral  attack; 
Thompson  v.  Basler,  148  Cal.  649,  84  Pac.  162,  mining  claimant  in  eject- 
ment Jby  homesteader  who  held  receiver's  certificate  cannot  show  plain- 
tiff had  not  complied  with  requirements  of  residence  and  cultivation; 
Cooper  v.  Wilder,  5-  Cal.  Unrep.  82,  41  Pac.  28,  holding  entryman  dying 
two  years  after  entry  might  devise  his  equitable  interest;  Batterton  v. 
Douglas  Mining  Co.,  20  Idaho,  766,  88  L.  R.  A.  (N.  S.)  Il21,  120  Pae. 
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829,  holding  locator  on  mineral  land  is  not  required  to  do  annual  asseaa- 
ment  after  making  of  final  proofs ;  McCorkell  v.  Herron,  128  Iowa,  327, 
103  N.  W.  989,  where  homesteader  commuted  entry,  commutation  did 
not  amount  to  pre-emption  and  abandonment  of  homestead  exemption; 
Robson  V.  Commissioner  of  State  Land  Office,  148  Mich.  17,  111  N.  W. 
908,  upholding  right  of  assignee  of  town  site  to  make  selection  of  land; 
Hand  v.  Cook,  29  Nev.  533,  92  Pac.  6,  holding  governmental  mineral 
surveyor  was  not  public  officer  as  was  precluded  from  making  entry  on 
public  lands ;  Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  337,  343,  101 
Pac.  181,  183,  holding  swamp-land  might  be  entered  under  pre-emption 
law ;  Flood  v.  Vimig,  79  Wash.  419,  140  Pac.  334,  holding  party  whose 
proof  has  been  accepted  and  money  received  has  interest  in  land  sub- 
ject to  taxation  by  State ;  Sioux  City  etc.  Land  Co.  v.  Griffey,  143  U.  S. 
40,  36  L.  Ed.  66,  12  Sup.  Ct.  364,  and  Whitney  v.  Taylor,  158  U.  S.  89, 
94,  95,  39  L.  Ed.  907,  909,  15  Sup.  Ct.  798,  800,  both  following  rule; 
Sturr  v.  Beck,  133  U.  S.  549,  ZS  L.  Ed.  764, 10  Sup.  Ct.  353,  and  McGuire 
T.  Brown,  106  Cal.  666,  30  L.  R.  A.  387,  39  Pac.  1062,  riparian  right 
attaches  upon  filing;  Dealy  v.  United  States,  152  U.  S.  544,  38  L.  Ed. 
547,  14  Sup.  Ct.  682,  entry  means  proceedings  as  a  whole  to  perfect 
title ;  Spokane  Falls  etc.  Ry.  Co.  v.  Ziegler,  61  Fed.  394,  9  C.  C.  A.  548, 
and  Larsen  v.  Oregon  Ry.  &  Nav.  Co.,  19  Or.  246,  23  Pac.  977,  grant  of 
right  of  way  does  not  attach  to  lands  entered;  Hartman  v.  Warren,  76 
Fed.  160,  22  C.  C.  A.  30,  and  Hartmann  v.  Warren,  70  Fed.  948,  rule 
applied  to  entry  under  Indian  treaty;  Hibberd  v.  Slack,  84  Fed.  575, 
school  section  at  survey  vests  absolutely  in  State;  United  States  v. 
Garretson,  42  Fed.  23,  24,  lands  are  not  reserved  for  entry  within 
timber-cutting  act;  Keane  v.  Brygger,  3  Wash.  344,  28  Pac.  655,  home- 
steader may  restore  land  to  public  domain  by  voluntary  relinquishment ; 
dissenting  opinion  in  Richards  v.  United  States,  175  Fed.  932,  99  C.  C.  A. 
401,  majority  upholding  conviction  of  conspiracy  to  make  fraudulent 
entry  on  public  lands ;  dissenting  opinion  in  Oregon  Short  line  R.  Co.  v. 
Stalker,  14  Idaho,  397,  94  Pac.  67,  holding  railroad  delaying  seventeen 
years  in  perfecting  grant  will  be  deemed  to  have  waived  rights. 

Distinguished  in  Oregon  etc.  R.  R.  Co.  v.  United  States,  190  U.  S. 
191,  47  L.  Ed.  1014,  23  Sup.  Ct.  675,  holding  settlement,  under  Or. 
Donation  Act  of  1850,  abandoned  before  compliance,  does  not  reserve 
land  from  grant  to  Oregon  Central  as  lieu  lands;  McCune  v.  Essig,  118 
Fed.  278,  holding  patent  issued  to  widow  of  homesteader,  upon  her  final 
proof,  gives  her  an  absolute  interest  excluding  children ;  Teller  v.  United 
States,  113  Fed.  279,  51  C.  C.  A.  230,  holding  exclusive  right  to  occupy 
and  work  mineral  claim  does  not  exclude  such  land  from  Rev.  Stats., 
§  2461,  prohibiting  cutting  of  timber  on  public  domain ;  Springer  t.  Clo- 
XIV— 60 
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path,  26  Nev.  195,  65  Pac.  806,  holding  occupancy  of  land  when  act  of 
June  16, 1880,  listed  lands  to  State  as  from  unappropriated  land  did  not 
render  listing  invalid. 

Encumbrances  by  pre-emptors  and  other  elaimants  of  public  lands. 
Note,  52  Am.  St.  Rep.  252. 

Land  Department's  dedslona  on  matters  of  law  are  not  binding  but  en- 
titled to  respect. 

Approved  in  Sturr  v.  Beck,  133  U.  S.  548,  33  L.  Ed.  764,  10  Sup.  Ct. 
353,  Heath  v.  Wallace,  138  U.  S.  582,  84  L.  Ed.  1068,  11  Sup.  Ct.  384, 
Knight  V.  United  States  Land  Assn.,  142  U.  S.  182,  35  L.  Ed.  981,  12 
Sup.  Ct.  264,  Eells  v.  Ross,  64  Fed.  420,  12  C.  C.  A.  205,  United  States 
V.  Winona  etc.  R.  R.  Co.,  67  Fed.  963,  15  C.  C.  A.  117,  Michigan  Land 
etc.  Co.  V.  Rust,  68  Fed.  168,  St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  52, 
17  C.  C.  A.  558,  Holmes  v.  State,  100  Ala.  295,  14  South.  52,  St.  Paul 
etc.  R.  R.  Co.  V.  Ward,  47  Minn.  46,  49  N.  W.  404,  and  Johnson  v.  Bridal 
Veil  Lumber  Co.,  24  Or.  188,  33  Pac.  530,  all  following  rule;  Logan  v. 
Davis,  233  U.  S.  627,  58  L.  Ed.  1128,  34  Sup.  Ct.  685,  holding  decision 
of  Secretary  of  Interior  that  party  is  purchaser  in  good  faith  is  binding 
on  courts ;  Le  Marchal  v.  Tegarden,  175  Fed.  689,  99  C.  C.  A.  236,  hold- 
ing if  officer  of  Land  Department  caused  patent  to  issue  through  mis- 
take of  law,  patentee  will  be  deemed  trustee;  Kirkman  v.  McClaughry, 
152  Fed.  260,  holding  rulings  of  War  Department  not  binding  on  Fed- 
eral courts;  United  States  v.  Burkett,  150  Fed.  212,  applying  rule  in 
prosecution  for  conspiracy  to  defraud  government  by  making  fraudulent 
timber-culture  entry;  Ballinger  v.  United  States,  33  App.  D.  C.  308,  re- 
fusing to  disturb  regulation  of  Secretary  of  Interior  requiring  affidavit 
that  land  is  unfit  for  cultivation;  Whitehill  v.  Victorio  Land  &  Cattle 
Co.,  18  N.  M.  524,  139  Pac.  185,  holding  Land  Department  cannot  exer- 
cise jurisdiction  over  lands  withdrawn  from  entry;  Lavagnino  v.  Uhlig, 
26  Utah,  18,  71  Pac.  1049,  holding  void,  under  Rev.  Stats.,  §  452,  prohibit- 
ing land  office  employees  from  purchasing  public  lands,  location  of  min- 
ing claim  by  deputy  mining  surveyor;  dissenting  opinion  in  McDaid  v. 
Territory,  1  Okl.  112,  30  Pac.  444,  majority  holding  under  26  Stat.  109, 
after  issuance  of  patent  to  town-site  trustees  no  appeal  lies  to  land 
office  from  trustee's  decision  awarding  land  to  one  contestant. 

Homestead  entry  excepts  land  from  railroad  grant;   on  cancellation 
liuid  reverts. 

Approved  in  McMichael  v.  Murphy,  197  U.  S.  311,  49  L.  Ed.  769,  26 
Sup.  Ct.  460,  Eastern  Or.  Land  Co.  v.  Brosnan,  147  Fed.  810,  and  Ore- 
gon etc.  R.  Co.  V.  Uhited  States,  148  Fed.  605,  78  C.  C.  A.  375,  all  re- 
affirming rule ;  Bunker  Hill  &  Sullivan  Mining  etc.  Co.  v.  United  States, 
226  U.  S.  550,  57  L.  Ed.  346,  33  Sup.  Ct.  138,  holding  homestead  entry 
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on  mineral  lands  is  not  subject  to  entry  by  others  for  purposes  of  cut- 
ting  timber  therefrom ;  Union  Pacific  R.  R.  Co.  v.  Harris,  215  U.  S.  389, 
54  L.  Ed.  248,  30  Sup.  Ct.  138,  holding  grant  act  of  1866  of  land  to 
Union. Pacific  did  not  give  it  the  right  to  run  through  homestead  entry; 
St.  Paul  etc.  Ry.  Co.  v.  Donohue,  210  U.  S.  40,  52  L.  Ed.  949,  28  Sup.  Ct. 
600,  holding  where  entryman's  rights  are  sustained,  railroad  will  be 
deemed  trustee;  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S. 
338,  50  L.  Ed.  506,  26  Sup.  Ct.  282,  bona  fide  purchaser  of  standing  tim- 
ber from  holder  of  receiver's  final  receipt  need  not  account  to  govern- 
ment for  timber  cut,  on  avoidance  of  patent  for  entryman's  fraud; 
Hodges  V.  Colcord,  193  U.  S.  196,  48  L.  Ed.  679,  24  Sup.  Ct.  433,  under 
21  Stat.  141,  c.  89,  contestant  inducing  relinquishment  of  prima  facie 
valid  homestead  gets  right  of  entry,  though  settlement  made  between 
homestead  and  initiation  of  contest;  Union  Pao.  R.  Co.  v.  City  of 
Greeley,  189  Fed.  23,  110  C.  C.  A.  671,  holding  railroad  having  acqui- 
esced in  settlements  along  right  of  way  will  be  deemed  to  have  assented 
thereto;  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  913,  holding 
United  States  may  cancel  grants  to  railroad  where  same  are  sold  at 
greater  than  agreed  price;  United  States  v.  Bagnell  Timber  Co.,  178 
Fed.  799,  102  C.  C.  A.  243,  holding  United  States  may  recover  for  tim- 
ber wrongfully  removed  from  abandoned  homestead;  United  States  v. 
Northern  Pac.  R.  Co.,  170  Fed.  856,  857,  holding  abandoned  homestead 
entry  within  grant  of  railroad  passed  with  grant ;  Neff  v.  United  States, 
165  Fed.  281,  91  C.  C.  A.  241,  holding  proof  of  entry  might  be  made 
fourteen  years  after  date  of  entry;  United  States  v.  Chicago  M.  &  St. 
P.  Ry.  Co.,  160  Fed.  823,  87  C.  C.  A.  592,  holding  title  to  swamp-landa 
did  not  pass  until  they  had  been  identified  as  swamp-lands  by  govem- 
inent ;  United  States  v.  Oregon  etc.  R.  Co.,  143  Fed.  770,  75  C.  C.  A.  66, 
railroad  grant  did  not  include  lands  subject  to  homestead  entry,  though 
entry  canceled  prior  to  filing  map  of  definite  location;  Heine  v.  Roth, 
2  Alaska,  424,  homestead  entry  exempts  land  from  mineral  location; 
St.  Louis  etc.  R.  Co.  v.  Budd,  112  Ark.  109, 165  S.  W.  266,  holding  grant 
of  land  to  railroad  could  not  defeat  homestead  entry;  McLemore  v. 
Express  Oil  Co.,  158  Cal.  565,  139  Am.  St.  Rep.  147,  112  Pac.  61,  hold- 
ing homestead  entry  is  not  subject  to  entry  for  purposes  of  prospecting 
.for  oil ;  Union  Pac.  Ry.  Co.  v.  Harris,  76  Kan.  258,  91  Pac.  69,  holding 
land  on  which  declaratory  statement  had  been  filed  was  not  public  land ; 
Gould  V.  Pollard,  129  La.  13,  55  South.  693,  holding  in  contest  between 
railroad  and  settler,  latter  dannot  relinquish  rights  to  company — same 
revert  to  United  States;  Donohue  v.  St.  Paul  etc.  Ry.  Co.,  101  Minn. 
244,  246,  251,  112  N.  W.  415,  416,  418,  holding  completion  of  entry  by 
heirs  of  homesteader  would  defeat  right  of  railroad;  Murray  v.  Pol- 
glase,  23  Mont.  419,  420,  59  Pac.  443,  holding  entryman  on  mining  claim, 
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receiving  receiver's  receipt  entitling  him  to  patent,  must  do  representa- 
tion work  where  receipts  obtained  by  fraud;  Adam  v.  McOlintock,  21 
N.  D.  491, 131  N.  W.  397,  refusing  to  hold  homestead  exempt  from  mort- 
gage; Enid  etc.  Ry.  Co.  v.  Kephart,  19  Okl.  12,  91  Pac.  1053,  holding 
where  railroad  and  homesteader  seek  same  price  of  land  cancellation 
of  homestead  entry  will  not  cause  land  to  revert  to  railroad ;  McMiehael 
V.  Murphy,  12  Okl.  160,  161,  70  Pac.  191,  applying  rule  to  conflicting 
entries ;  Oregon  Short  Line  R.  Co.  v.  Fisher,  26  Utah,  185,  72  Pac.  933, 
holding  congressional  grant  of  railroad  right  of  way  does  not  include 
land  subject  to  existing  uncanceled  homestead  entry;  Bardon  v.  North- 
ern Pac.  R.  R.  Co.,  145  U.  S.  540,  86  L.  Ed.  809,  12  Sup.  Ct.  858,  Whit- 
ney V.  Taylor,  158  U.  S.  89,  89  L.  Ed.  907,  15  Sup.  Ct.  798,  Whitney  v. 
Taylor,  45  Fed.  617,  Weeks  v.  Bridgman,  46  Minn.  392,  49  N.  W.  191, 
and  Tarpey  v.  Madsen,  17  Utah,  361,  53  Pac.  999,  all  applying  rule  to 
pre-emptions;  Sturr  v.  Beck,  133  U.  S.  549,  83  L.  Ed.  764,  10  Sup.  Ct. 
353,  United  States  v.  Missouri  etc.  Ry.  Co.,  141  U.  S.  369,  35  L.  EcL 
•769,  12  Sup.  Ct.  17,  public  grants  always  except  prior  grants;  Stewart 
V.  Altstock,  22  Or.  187,  29  Pac.  555,  and  Sioux  City  etc!  Land  Co.  v. 
Griffey,  143  U.  S.  40,  36  L.  Ed.  66,  12  Sup.  Ct.  364,  prior  homestead  ia 
excepted  from  railroad  grant ;  United  States  v.  Southern  Pac.  R.  R.  Co., 
146  U.  S.  604,  36  L.  Ed.  1100,  13  Sup.  Ct.  159,  Wisconsin  Cent.  Ry.  Co. 
V.  Forsythe,  43  Fed.  887,  and  Northern  Pac.  R.  R.  Co.  v.  Musser  Saun- 
^try  Land  etc.  Co.,  68  Fed.  1000,  16  C.  C.  A.  97,  all  applying  rule  where 
prior  railroad  grant  is  forfeited ;  Monroe  Cattle  Co.  v.  Becker,  147  U.  S. 
67,  37  L.  Ed.  77, 13  Sup.  Ct.  221,  during  ninety  days  allowed  Texas  pre- 
emptor  to  make  pa3nnent  his  land  is  reserved  from  railroad  grant; 
Weeks  v.  Bridgman,  159  U.  S.  546,  40  L.  Ed.  254,  16  Sup.  Ct.  74,  rule 
applies  where  pre-emptor  is  contesting  his  right*  at  time  of  grant ;  North- 
em  Pac.  R.  R.  Co.  V.  Colbum,  164  U.  S.  387,  41  L.  Ed.  480,  17  Sup.  Ct. 
09,  mere  occupancy  is  not  sufficient,  but  entry  is  initiation  of  right; 
Northern  Pac.  R.  R.  Co.  v.  Sanders,  166  U.  S.  632,  41  L.  Ed.  1143,  17 
Sup.  Ct.  675,  rule  applied  to  mineral  lands  rejected  as  nonmineral; 
Whitney  v.  Taylor,  45  Fed.  618,  619,  original  entry  need  only  be  prima 
facie  valid;  Northern  Pac.  R.  R.  Co.  v.  Sanders,  49  Fed.  134,  1  C.  C.  A. 
192,  land  is  subject  to  mineral  location  until  route  is  fixed;  Amacker  v. 
Northern  Pac.  R.  R.  Co.,  58  Fed.  851,  7  C.  C.  A.  518,  where  act  of  1880 
restored  rights  to  homesteader  which  had  been  forfeited ;  Southern  Pac. 
R.  R.  Co.  V.  Brown,  75  Fed.  90,  21  C.  C.  A.  236,  rule  applied  to  errone- 
ous Mexican  survey ;  Peers  v.  Deluchi,  21  Nev.  170,  171,  26  Pac.  230, 
land  is  exempt  where  declaratory  statement  is  filed;  Shiver  v.  United 
States,  159  U.  S.  494,  40  L.  Ed.  232,  16  Sup.  Ct.  55,  land,  until  patent, 
remains  public  within  statute  forbidding  waste;  Northern  Pac.  R.  R. 
Co.  V.  Cannon,  54  Fed.  258,  4  C.  C.  A.  303,  land  is  subject  to  min- 
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«ral  location  until  route  is  fixed;  Davis  v.  Magoun,  109  Iowa,  326,  80 
K.  W.  429,  after  reinstatement  of  erroneous  cancellation,  land  is  sub- 
ject to  taxation. 

Distinguished  in  Hamilton  y.  Spokane  etc.  R.  R.  Co.,  3  Idaho,  171,  28 
Pac.  410,  holding  railway  not  liable  for  grading  right  of  way  where 
grant  preceded  date  of  homestead  entry  under  which  plaintiff  claims; 
United  States  y.  Union  Pae.  Ry.  Co.,  61  Fed.  148,  mere  filing  declara- 
«tor7  statement  does  not  exempt  from  railroad  grant;  Hamilton  y. 
Spokane  etc.  Ry.  Co.,  2  Idaho,  905,  28  Pac.  410,  rule  does  not  apply  to 
grant  of  right  of  way;  Herrington  v.  Clark,  56  Kan.  649,  44  Pac.  626, 
railroad  takes  upon  cancellation  of  entry  before  selection  of  indemnity 
lands;  Jamestown  etc.  R.  R.  Co.  v.  Jones,  7  N.  D.  624,  76  N.  W.  228, 
4ipon  cancellation  of  entry,  right  of  way  attaches ;  dissenting  opinion  in 
Meyerhaeuser  y.  Hoyt,  219  U.  S.  410,  55  L.  Ed.  274,  31  Sup.  Ct.  300, 
majority  holding  lands  selected  by  Northern  Pacific  were  not  subject  to 
entry  in  interim  between  date  of  filing  and  date  of  approval. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Rep.  156. 

Necessity  of  both  residence  and  cultivation  as  condition  of  patent 
under  homestead  entry.    Note,  42  L.  R.  A.  (N.  S.)  752. 

132  U.  8.  867--S79,  88  L.  Ed.  S73,  10  Sup.  Cft.  130,  KLEIN  y.  HOFPHEIBCBBw 

Acts  of  debtor  and  creditor  in  transferring  accounts,  and  later  in  dls- 
trllmtlng  assets  among  other  creditors,  are  part  of  res  gestae. 

Approved  in  Crook  v.  International  Trust  Co.,  32  App.  D.  C.  512,  re- 
fusing to  reverse  judgment  on  account  of  refusal  to  admit  immaterial 
evidence;  Daugherty  v.  Bogy,  3  Ind.  Ter.  197,  53  S.  W.  549,  contract  to 
advance  rents  and  a  mortgage  held  one  transaction. 

Burden  is  on  creditor  taking  Insolvent's  notes  and  accounts  to  show 
fairness. 

Approved  in  McDaniel  v.  Parish,  4  App.  D.  C.  225,  holding  deed  given 
to  daughter  in  pa3rment  of  services  rendered  to  mother  is  not  fraud- 
ulent; Daugherty  v.  Bogy,  3  Ind.  Ter.  197,  53  S.  W.  549,  following  rule; 
•Treusch  v.  Ottenburg,  54  Fed.  878,  4  C.  C.  A.  629,  creditor  must  have 
knowledge  of  fraudulent  intent  and  participate  therein. 

Giving  preferred  creditor  more  tban  debt  is  reasonably  worth  is  fraud- 
ulent 

Approved  in  Daugherty  v.  Bogy,  3  Ind.  Ter.  197,  53  S.  W.  549,  fol- 
Jowing  rule. 

Distinguished  in  Davis  v.  Schwartz,  155  U.  S.  639,  39  L.  Ed.  294,  15 
Sup.  Ct.  240,  debtor  may  execute  mortgage  for  more  than  preferred 
•creditor's  claim. 
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Oredltor  ftaudnlently  taking  notes  and  acoonntB  of  debtor  Is  liable  for 
claims  of  others. 

Approved  in  Daugherty  v.  Bogy,  3  Ind.  Ter.  197,  53  S.  W,  549,  fol- 
lowing rule. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  R.  A.  624. 

132  U.  S.  37&-393,  33  Ii.  Ed.  367,  id  Sup.  Ot.  125,  BBADLEY  Y.  OLAFLOT. 

Husband's  fraudulent  conveyance  does  not  merge  mortgage  given  wife  in 
Iioulslana  for  moneys  held  by  him. 

Approved  in  McDaniel  v.  Stroud,  106  Fed.  490,  45  C.  C.  A.  446,  hold- 
ing where  note  of  partner  substituted  for  firm  note  secured  by  partner- 
ship mortgage  and  latter  note  assigned  to  partner,  mortgage  remained 
lien  on  property. 

132  U.  S.  394-406,  33  L.  Ed.  378,  10  Sup.  Ct  116^  ATEBS  ▼.  WATSON. 

Witness'  attention  must  be  called  to  testimony  before  It  can  be  used 
to  Impeach  htm. 

Approved  in  Clary  v.  Hardeeville  Brick  Co.,  100  Fed.  918,  holding 
court  may  permit  defendant  having  recalled  plaintiff's  witness  to  inter- 
rogate same  to  show  prior  contradictory  statements  indicating  bias  of 
witness;  Murphy  v.  St.  Louis  etc.  R.  Co.,  92  Ark.  162,  122  S.  W.  638, 
holding  failure  to  do  so  is  error;  Omaha  St.  Ry.  Co.  v.  Boesen,  74  Neb. 
768,  4  L.  R.  A.  (N.  S.)  122,  105  N.  W.  305,  refusing  to  allow  impeach- 
ment where  evidence  was  not  called  to  witnesses'  attention;  Carpenter 
V.  State,  62  Ark.  305,  36  S.  W.  905,  before  statements  before  grand  jury 
can  be  used  witness  must  be  asked  if  he  made  them;  State  v.  Wiggins, 
50  La.  Ann.  333,  23  South.  335,  doctrine  holds  though  witness  be  absent 
or  dead;  McNeally  v.  State,  5  Wyo.  65,  36  Pac.  826,  witness  may  be 
recalled  for  the  purpose. 

Distinguished  in  Mattox  v.  United  States,  156  U.  S.  253,  254,  39 
L.  Ed.  414,  15  Sup.  Ct.  344,  dissenting  opinion,  majority  holding  death 
of  witness  works  no  exception.. 

Witness'  testimony  in  former  suit  cannot,  after  death.  Impeach  depositton 
unquestioned  before. 

Approved  in  Ely-Walker  Dry  Goods  Co.  v.  Mansur,  87  Mo.  App.  118, 
holding  contradictory  statement  made  before  deposition  where  attention 
of  witness  subsequently  deceased,  not  called  thereto,  not  admissible. 

Distinguished  in  Mattox  v.  United  States,  156  U.  S.  247,  39  L.  Ed. 
412,  15  Sup.  Ct.  341,  stenographic  report  of  testimony  may  be  used  on 
second  trial  in  criminal  case,  where  witness  is  dead. 

Miscellaneous.  Cited  in  Ayers  v.  Watson,  137  U.  S.  585,  34  L.  Ed. 
804,  11  Sup.  Ct.  201. 
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132  XT.  S.  406^15,  83  L.  Ed.   393,  10  Sap.  €H^  134,  HUME  ▼.  UNITED 
STATES. 

Law  court  will  give  damages  i»rty  is  equitably  entitled  to  for  breadi 
of  unreasoaable  contract. 

Approved  in  Nevada  Nickel  Syndicate  v.  National  Nickel  Co.,  96  Fed. 
155,  following  rule;  Marks  v.  Gates,  2  Alaska,  532,  applying  rule  in 
denying  specific  performance  of  grubstake  contract  whereby  defendant 
agrees  to  give  plaintifE  fifth  interest  in  property  acquired  in  Alaska; 
Prudential  Life  Ins.  Co.  v.  La  Chance,  113  Me.  555,  95  Atl.  225,  setting 
aside  transfer  of  five  thousand  dollars  insurance  policy  made  for  two 
thousand  five  hundred  dollars ;  Causey  v.  Seaboard  Air  Line  R.  Co.,  166 
N.  C.  10,  Ann.  Gas.  1916G,  707,  L  R.  A.  1915E,  1185,  81  S.  E.  919, 
setting  aside  release  from  liability  for  injuries,  procured  through  fraud. 

Contract  being  unconscionable  on  f acej  Inference  of  ftaad  1b  saAcient  to 
sustain  defense  at  law. 

Approved  in  Lumpkin  v.  Foley,  204  Fed.  381,  122  C.  C.  A.  542,  re- 
fusing to  uphold  mortgage  given  by  corporation;  Murphey  v.  Springs 
&  Co.,  200  Fed.  375,  45  L.  R.  A.  (N.  S.)  539,  118  C.  C.  A.  524,  holding 
account  stated  may  be  attacked  on  ground  that  it  was  given  in  settle- 
ment of  wagering  transaction;  King  v.  Atlantic  Coast  Line  R.  Co.,  157 
N.  C.  65,  48  L.  E.  A.  (N.  S.)  450,  72  S.  E.  809,  holding  court  would 
relieve  injured  railroad  employee  from  release  given  through  fraud; 
State  V.  Miller,  155  N.  C.  16,  70  S.  E.  1063,  where  plaintiff  alleges  the 
making  of  fraudulent  representations  as  an  inducement  to  signing  of 
contract  permitting  power  company  to  go  upon  land  and  construct  and 
maintain  towers  carrying  electric  current,  etc.,  for  consideration  of  one 
dollar  for  each  tower,  consideration  is  so  grossly  inadequate  as  to  jus- 
tify submission  of  question  of  fraud  to  jury. 

Unconscionable  contracts.    Note,  81  Am.  St.  Bep.  667. 

Constitutionality  of    statutes  restricting  contracts  and    business. 
Note,  21  L.  R.  A.  799. 

Persons  dealing  with  public  officers  must  know  their  anthority. 
Approved  in  United  States  v.  Weisberger,  206  Fed.  645,  124  C.  C.  A. 
429,  holding  where  government  voluntarily  took  over  contract  and  com- 
pleted same  at  greater  price  than  originally  estimated,  difference  could 
not  be  recovered  from  contractor's  surety;  Slavens  v.  United  States,  196 
U.  S.  238,  49  L.  Ed.  461,  25  Sup.  Ct.  229,  contractor  for  carrying  mail 
not  entitled  to  extra  compensation  for  services  outside  of  contract  per- 
formed under  unauthorized  demand  of  local  postmaster;  Kerwan  v. 
Murphy,  189  U.  S.  54,  47  L.  Ed.  705,  23  Sup.  Ct.  603,  holding  courts 
cannot  enjoin  survey  executed  by  Land  Department  on  claimant's  asser- 
tion of  ownership  of  land  included  therein;  Gauthicr  v.  Morrison,  62 
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Wash.  579,  114  Pac.  504,  holding  land  erroneonsly  classified  as  lake  is 
not  subject  to  entiy;  Tacoma  v.  Tacoma  Light  etc.  Co.,  17  Wash.  467, 
50  Pac.  58,  in  consideration  ^  of  qnestion  of  fraud  on  sale  of  property 
by  private  corporation  to  a  city,  question  of  lesser  expert  business 
capacity  and  skill  of  city  is  for  jury. 

Distinguished  in  Tacoma  v.  Tacoma  Light  etc.  Co.,  16  Wash.  294, 
295, 47  Pac.  739,  city  can  recover  on  ground  of  fraud  only  on  same  proof 
as  an  individual. 

Miscellaneous.  Cited  in  United  States  v.  Lee  Wilson  &  Co.,  214 
Fed.  637,  discussing  title  to  lands  on  streams;  Leathem  etc.  Lumber 
Co.  V.  Nalty,  109  La.  336,  33  South.  359,  holding,  under  Louisiana  Bank- 
ruptcy Act  of  1867,  bankrupt's  property  remained  in  him  until  assignee 
had  qualified  and  judge  or  register  had  conveyed  under  hand. 

132  XT.  a  416-444,  S3  I«.  Ed.  411,  10  Sup.  Ot.  138,  GBEENS  ▼.  TAYXOB. 

Conveyance  by  bankruptcy  assignee  caniiot  remove  bar  of  statute  as 
agalnat  grantee. 

Approved  in  Rock  v.  Dennett,  155  Mass.  501,  30  N.  E.  171,  following 
rule ;  Bowen  v.  Delaware  etc.  R.  R.  Co.,  153  N.  Y.  481,  60  Am.  St.  Rep. 
670,  47  N.  E.  909,  adverse  claim  must  have  arisen  while  title  was  in 
bankrupt. 

New  period  of  ItmitatloiL  is  not  Initiated  by  sale  by  assignee  in  bank- 
ruptcy. 

Approved  in  Pearsall  v.  Smith,  149  U.  S.  237,  37  L.  Ed.  717,  13  Sup. 
Ct.  835,  following  rule;  Coryell  v.  Klehm,  157  111.  477,  41  N.  E.  868, 
suit  based  on  claim  of  assignee  as  trustee,  adverse  to  beneficiary  is 
within  Federal  statute. 

Distinguished  in  Sessions  v.  Romadka,  145  U.  S.  51,  36  L.  Ed.  618, 
12  Sup.  Ct.  805,  where  assignee  abandons  a  right  of  action,  general 
statute  applies. 

132  U.  S.  445-154,  33  L.  Ed.  422,  10  Sup.  Ot  1^2,  McGILUN  ▼.  BENNETT. 
Party  oiferlng  evidence  cannot  object  to  its  admission. 
Approved  in  Rodier  v.  life  Ins.  Co.,  32  App.  D.  C.  162,  approving 
principle;  State  v.  Mortensen,  26  Utah,  351,  73  Pac.  575,  holding  de- 
fense in  homicide  cannot  aUege  testimony  elicited  by  themselves  as 
ground  for  new  trial. 

Payment  should  be  applied  to  som  first  due. 
Approved  in  In  re  Hawks,  204  Fed.  315,  holding  law  will  apply  pay- 
ments to  oldest  indebtedness  first. 

Payment  in  cash,  in  lieu  of  which  deed  was  to  be  given,  becomes  due 
on  failure  to  deliver  deed  as  agreed. 

Approved  in  Barrett  v.  Twin  City  Power  Co.,  118  Ted.  869,  holding, 
«nder  contract  whereby  plaintiff  transferred  property  to  corporation 
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for  bonds  to  be  delivered  on  certain  time,  order  for  bonds  when  issned 
insufficient;  Porter  v.  Brown,  11  Ariz.  158,  89  Pac.  410,  holding  failure 
of  vendee  to  deliver  cattle  in  payment  of  fixed  price  will  entitle  vendor 
to  sue  for  fixed  price  and  not  vklue  of  cattle ;  Barnum  v.  Green,  13  Colo. 
App.  254,  57  Pac.  759,  where  judgment  creditor  receives  a  conveyance 
in  satisfaction,  his  assignee  may  maintain  money  demand. 

1S2  U.  S.  454-459,  33  L.  Ed.  403,  10  Sup.  Ct.  119,  BOBEBTSON  y.  GEBDAK. 

Ivory  pieces  for  piano  keys  are  dutiable  as  manufactures  of  lYory,  not 
musical  instruments. 

Distinguished  in  Isaacs  v.  Jonas,  148  U.  S.  654,  87  L.  Ed.  598, 13  Sup. 
Ct.  679,  prepared  cigarette  paper  is  dutiable  as  "smokers'  articles"  and 
not  as  ''manufactures  of  paper." 

Tbat  pieces  are  to  be  used  solely  for  musical  instrmnents  does  not  rCBider 
tbem  so  dutiable. 

Approved  in  Stone  &  Downer  Co.  v.  United  States,  147  Fed.  605,  black 
and  white  Iceland  wools  mixed  together  in  same  bale  are  subject  to  in- 
creased duty  under  Tariff  Act  1897,  sched.  K,  par.  356;  United  States 
v.  Schoverling,  146  U.  S.  81,  86  L.  Ed.  895,  13  Sup.  Ct.  26,  finished  gun- 
stocks  are  not  dutiable  as  guns;  Godwin  v.  United  States,  71  Fed.  950, 
painted  door  panels  are  not  dutiable  as  manufactui^s  of  wood,  but  as 
paintings  in  oil. 

132  XT.  H.  460-464,  33  L.  Ed.  392,  10  Sup.  Ct.  120,  BOBEBTSON  y.  BOSEK- 
THAK 

Hair-pins  are  dutialile  as  manufactures  of  iron  or  steel. 
Approved  in  Bredt  v.  United  States,  65  Fed.  497,  "blankets"  held  not 
to  include  woolen  belts  or  blankets  for  printing  machine. 

Customs  Act  of  1883  did  not  aboUsh  distinction  between  hair-pins  and 
«pi]]B^  solid-headed  or  other." 

Approved  in  White  v.  United  States,  65  Fed.  790,  manufactures  of 
jute  and  flax  are  not  dutiable  as  burlaps  under  act  of  1890. 

132  XT.  a  464-472,  33  I..  Ed.  426,  10  Sup.  Ct.  149,  FENNXB  v.  BEia 
Demurrer  admits  only  allegations  of  fact. 
Approved  in  Burke  v.  Board  of  Trustees  of  Police  Relief  etc.  Fund, 
4  Cal.  App.  238,  239,  87  Pac.  422,  holding  averment  that  defendant  had 
BufQcient  sum  to  pay  plaintiff  was  merely  legal  conclusion. 

Demurrer  does  not  admit  correctness  of  construction  of  statute  by  plea. 
Approved  in  Donaldson  v.  Wright,  7  App.  D.  C.  54,  appl3dng  prin- 
ciple in  suit  seeking  to  enjoin  superintendent  of  census;  WoodrufiE  r. 
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New  York  etc.  R.  R.  Co.,  59  Conn.  90,  20  Atl.  21,  Norman  v.  Kentucky 
Board  of  Managers,  93  Ky.  547,  18  L.  R.  A.  658,  20  S.  W.  903,  and 
Alexander  v.  School  District,  62  Vt.  277, 19  Atl.  996,  all  following  rule; 
Woodstock  V.  Hancock,  62  Vt.  351,  19  Atl.  992,  where  complaint  relies 
on  statute,  court  will  look  to  it  and  take  allegations,  as  intended,  to 
meet  it. 

Officer  has  no  vested  rl^t  in  amount  added  to  salary  and  retained  in 
pension  fund  by  statute. 

Approved  in  State  v.  Trustees  of  Policemen's  Pension  Fund,  121  Wis. 
60,  98  N.  W.  956,  reaffirming  rule;  In  re  Hoag,  227  Fed.  479,  480,  hold- 
ing pension  of  banknipt  was  not  asset  that  would  pass  to  trustee ;  Kava- 
naugh  y.  Board  of  PoUce  Commrs.,  134  Cal.  53,  66  Pac.  37,  holding  right 
of  widow  to  one  thousand  dollars,  under  Stats.  1891,  p.  287,  §  7,  on  death 
of  husband,  member  of  police  force  serving  ten  years,  not  defeated 
by  new  charter;  Clarke  v.  Police  Life  &  Health  Ins.  Board,  127  Cal. 
552,  59  Pac.  995,  holding  policeman  resigning  before  passage  of  Act 
1889,  §  3,  for  pensioning  officers  serving  over  twenty  years  not  entitled 
to  such  pension;  Cohrn  v.  Henderson,  19  Cal.  App.  91,  124  Pac.  1037, 
holding  policeman  retiring  in  1895  is  not  entitled  to  draw  pension  under 
act  of  1900;  Nicols  v.  Police  Pension  Fund  Com.,  1  Cal.  App.  497,  82 
Pac.  558,  police  pension  fund  authorized  by  act  of  1889  does  not  create 
trust  and  limitations  run  against  widow's  claim  from  death  of  husband; 
Macfarland  v.  Bieber,  32  App.  D.  C.  519,  521,  holding  fireman  might  be 
divested  of  his  pension  by  subsequent  legislation ;  United  States  v.  Car- 
lisle, 5  App.  D.  C.  146,  upholding  repeal  of  law  providing  for  bounties 
for  sugar  producers;  McSurely  v.  McGrew,  140  Iowa,  169,  132  Am.  St, 
Rep.  248,  118  N.  W.  418,  upholding  act  relieving  county  treasurer  from 
loss  resulting  from  failure  of  bank;  Pecoy  v.  City  of  Chicago,  265  HI. 
81,  106  N.  E.  436,  holding  law  regarding  pensions  might  be  changed 
so  as  to  affect  one  entitled  to  same;  Hughes  v.  Traeger,  264  111.  617, 
106  N.  E.  433,  upholding  civil  service  pension  fund  of  City  of  Chicngo; 
State  V.  Board  of  Trustees  of  Firemen's  Pension  Fund,  192  Mo.  App. 
694,  J84  S.  W.  933,  holding  widow  of  fireman  killed  in  saloon  fight  while 
off  duty  was  not  entitled  to  pension;  Gibbs  v.  Minneapolis  Fire  etc. 
Assn.,  125  Minn.  177,  Ann.  Ca«.  19150,  749,  145  N.  W.  1077,  holding 
fact  that  widow  of  fireman  was  leading  immoral  life  would  not  pre- 
clude her  from  receiving  pension;  Wilmington  v.  Bryan,  141  N.  C,  672, 
54  S.  E.  545,  holding  contract  made  by  city  attorney  for  collection  of 
taxes  expired  with  his  term  of  office;  Gaylor  v.  Ridenow,  4  Tenn.  Civ. 
738,  holding  County  Court  may  refuse  to  levy  tax  for  continuance  of 
high  schools. 

Vested  right  of  pensioner  to  pension.    Note,  Ann.  Gas.  1915G,  751. 

Vested  right  in  pension.    Note,  50  L.  R.  A.  (N.  S.)  1019,  1020, 
1021. 
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Validity  of  statute  or  ordinance  providing  for  pensions  for  munici- 
pal employees.    Note,  Ann.  Gas.  19120,  546. 

Miscellaneous.  Cited  in  Matter  of  Mahon  v.  Board  of  Education,  171 
N.  Y.  265,  89  Am.  St  Eep.  812,  63  N.  E.  1108,  holding  unconstitutional 
N.  Y.  Laws  1900,  c.  725,  empowering  board  of  education  to  retire  teach- 
ers on  half -pay  annuity,  amounting  to  gratuity. 

132  XT.  B.  472-478,  33  I..  Ed.  409,  10  Sup.  Ct  161,  WESTEBN  TJNION  TEIi. 
CO.  V.  ALABAMA  BOABD  OF  ASSESSMENT. 

State  cannot  tax  receipts  from  Interstate  messages,  but  It  may  tax 
intrastate  messages. 

Approved  in  Williams  v.  City  of  Talladega,  226  U.  S.  419,  57  L.  Ed. 
281,  33  Sup.  Ct.  116,  holding  telegraph  company  doing  Federal  business 
is  not  subject  to  municipal  tax;  Galveston  etc.  Ry.  Co.  v.  Texas,  210 
U.  S.  225,  52  L.  Ed.  1036,  28  Sup.  Ct.  638,  holding  State  cannot  tax 
receipts  of  railroad  coming  from  passengers  being  carried  without  State ; 
Kehrer  v.  Stewart,  197  U.  S.  67,  49  L.  Ed.  667,  25  Sup.  Ct.  403,  applying 
rule  to  Georgia  Act  of  1900,  imposing  tax  on  resident  agents  of  non- 
resident meat-packers;  Logan  &  Bryan  v.  Postal  T?elegraph  &  Cable 
Co.,  157  Fed.  581,  discussing  right  of  telegraph  company  to  assist  in 
gambling  transactions  on  stock  exchange ;  Williams  v.  City  of  Talladega, 
164  Ala.  639,  51  South.  331,  upholding  tax  imposed  on  messages  sent 
between  points  in  State;  Postal  Telegraph-Cable  Co.  v.  Mayor  etc.  of 
City  of  Cordele,  139  Ga.  131,  Ann.  Oas.  1914A,  984,  76  S.  E.  746,  refus- 
ing to  uphold  tax  levied  by  city  on  telegraph  company ;  Kehrer  v.  Stew- 
art, 117  Ga.  976,  44  S.  E.  857,  upholding  tax  imposed  on  agents  of 
packing-houses  operating  in  State  as  to  agent  representing  local  house, 
though  he  also  represent  interstate  packer;  State  v.  United  States  Ex- 
press Co.,  114  Minn.  353,  87  L.  R.  A.  (N.  S.)  1127,  131  N.  W.  492, 
holding  receipts  of  express  company  for  money  orders  must  be  included 
in  gross  receipts;  State  v.  United  States  Fidelity  etc.  Co.,  93  Md«  316, 
317,  48  Atl.  919,  upholding  Cod^,  art.  81,  §  146,  providing  for  franchise 
tax  on  gross  receipts  of  guaranty  companies  incorporated  in  State  and 
operating  therein  as  applying  to  receipts  within  State;  State  v.  North- 
western Tel.  Exch.  Co.,  107  Minn.  398,  120  N.  W.  537,  holding  money 
collected  by  telephone  company  for  other  company  is  not  gross  earn- 
ings; In  re  Wilson,  10  N.  M.  36,  60  Pac.  75,  holding  unconstitutional 
Sess.  Laws  1899,  p.  101,  so  far  as  imposing  license  fee  on  coal  oil  sold 
in  Territory  by  importer  in  original  packages ;  State  v.  Northern  Express 
Co.,  80  Wash.  323,  141  Pac.  762,  upholding  tax  which  distinguishes  be- 
tween interstate  and  intrastate  business;  Pacific  Express  Co.  v.  Seibert, 
142  U.  S.  349,  35  L.  Ed.  1088,  12  Sup.  Ct.  252,  and  Pacific  Express  Co. 
V.  Seibert,  44  Fed.  316,  State  may  tax  expressage  within  its  borders; 
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St.  Louis  V.  Western  Union  Tel.  Co.,  148  U.  S.  105,  S7  L.  Ed.  886,  13 
Sup.  Ct.  490,  charge  for  erecting  poles  in  streets  is  not  a  tax;  Postal 
Telegraph  Cable  Co.  v.  Charleston,  153  U.  S.  698,  38  L.  Ed.  874,  14 
Sup.  Ct.  1097,  and  Western  Union  Tel.  Co.  v.  City  Council  of  Charleston, 
56  Fed.  422,  city  may  impose  license  if  not  including  interstate  or 
governmental  business;  Gibson  County  v.  Pullman  Southern  Car  Co., 
42  Fed.  573,  Pullman  car  business  within  the  State  may  be  taxed; 
Webster  v.  Bell,  68  Fed.  184)  15  C.  C.  A.  360,  city  license  must  discrim- 
inate between  intrastate  and  interstate  business ;  Smith  v.  Leavenworth, 
5  Kan.  App.  169,  48  Pac.  925,  under  ordinance  taxing  express  companies 
for  business  exclusively  in  city,  company  doing  business  outside  cannot 
be  taxed ;  Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  706,  26  L.  B.  A. 
708,  58  N.  W.  419  (see  dissenting  opinion,  39  Neb.  714,  26  L.  R.  A.  705. 
58  N.  W.  422),  city  may  impose  license  upon  messages  between  it  and 
points  within  State;  Western  Union  Tel.  Co.  v.  Bright,  90  Va.  780,  20 
S.  £.  147,  statute  imposing  penalty  for  failure  to  deliver  is  not  invalid. 
Distinguished  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235 
U.  S.  368,  59  L.  Ed.  274,  35  Sup.  Ct.  99,  upholding  tax  of  special  per- 
centage of  capital  stock;  United  States  v.  Minnesota,  223  U.  S.  343, 
56  L.  Ed.  464,  32  Sup.  Ct.  211,  sustaining  tax  on  gross  receipts  of  ex- 
press company;  State  v.  Western  Union  Tel.  Co.,  75  Kan.  639,  653, 
658,  90  Pac.  310,  315,  317,  upholding  charter  fee  imposed  on  telegraph 
company  and  calculated  according  to  capital  stock;  Cumberland  etc. 
R.  R.  Co.  V.  State,  92  Md.  685,  48  Atl.  508,  upholding  Maryland  taxation 
of  Maryland  railroad  extending  beyond  State  based  upon  proportion 
of  entire  gross  receipts  earned  in  Maryland;  dissenting  opinion  in  Pull- 
man Co.  V.  Kansas,  216  U.  S.  76,  54  L.  Ed.  890,  30  Sup.  Ct.  232,  majority 
refusing  to  allow  tax  on  Pullman  company  doing  interstate  business. 

mterstate  telegraph  messagee  are  elements  of  Interstate  commeroe, 
uncontrollable  by  State. 

Approved  in  Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  703,  707, 
26  L.  R.  A.  702,  708,  58  N.  W.  419,  Western  Union  Tel.  Co.  v.  Mellon, 
100  Tenn.  433,  45  S.  W.  444,  company  engaged  in  interstate  business 
•is  not  relieved  from  negligence  in  failing  to  deliver  messi^e;  dissenting^ 
-opinion  in  Western  Union  Tel.  Co.  v.  Williams,  86  Va.  717,  8  L.  R.  A. 
436,  11  S.  E.  112,  majority  holding  compensation  must  be  made  for  use 
-of  highways. 

Interstate  commerce — ^Regulating  the  business  of  telegraph  com- 
panies.   Note,  44  Am.  St.  Rep.  916. 

Imposition  by  States  of  burdens  on  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  R.  A.  162. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  530. 
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Taxation  of  corporate  franchises.    Note,  67  L.  R.  A.  56,  60. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
S8d,  886. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  646, 
.669,  671,  674. 

182  XT.  a  47&-486,  33  L.  Ed.  400, 10  Sup.  Ot  156,  BIO  aSAMBB  R.  R.  00.  Y. 
OOMILA. 

Delitor'a  property  in  ciuitody  of  Federal  oonrt  does  not  pus  to  control 
of  State  probate  court. 

Approved  in  Underground  Electric  Rys.  Co.  v.  Owsley,  176  Fed.  32, 
99  C.  C.  A.  600,  holding  Federal  court  might  appoint  receiver  of  estate 
pending  probate  of  will;  Straine  v.  Bradford  Savings  etc.  Co.,  88  Fed. 
572,  proceedings  to  wind  up  Corporation  do  not  deprive  Circuit  Court 
of  jurisdiction  of  stockholder's  suit. 

Distinguished  in  Walker  v.  Brown,  68  Fed.  32,  creditor  of  estate 
cannot  maintain  bill  against  administrator  for  accounting  except  in  case 
of  fraud;  Brochon  v.  Wilson,  91  Fed.  619,  34  C.  C.  A.  31,  statute  pro- 
viding that  general  assignment  shall  dissolve  levy  does  not  interfere 
with  jurisdiction  and  applies  to  Federal  court. 

Tttgperffy  In  custody  of  Federal  courts  cannot  be  dlstazbed  by  State; 
procedure. 

Approved  in  Sperry  &  Hutchinson  Co.  v.  City  of  Tacoma,  190  Fed. 
^84,  holding  prior  suit  in  State  court  is  not  ground  for  abating  suit  in 
Federal  court;  State  Nat.  Bank  v.  Syndicate  Co.,  178  Fed.  364,  holding 
Federal  court  removing  acting  trustee  for  bondholders  was  not  bound 
by  order  of  State  court  appointing  another;  Robinson  v.  Mutual  Reserve 
Life  Ins.  Co.,  162  Fed.  796,  holding  Federal  court  appointing  receiver 
for  insolvent  corporation  is  not  deprived  of  jurisdiction  by  decree  of 
dissolution  of  State  court;  Hale  v.  Tyler,  116  Fed.  835,  upholding  Fed- 
eral equity  jurisdiction,  diverse  citizenship  appearing,  to  set  aside  con- 
veyance of  realty  by  deceased,  though  State  court  also  have  jurisdic- 
tion; In  re  Gerdes,  102  Fed.  320,  holding  jurisdiction  of  State  court 
ov^r  foreclosure  suit  where  decree  rendered  before  bankruptcy  proceed- 
ings begun  not  ousted  by  bankruptcy  court ;  Overby  v.  Gordon,  13  App. 
D.  C.  412,  holding  judgment  of  court  of  Georgia  is  not  conclusive  upon 
court  of  District  of  Columbia  regarding  probate  of  will;  Ferriday  v. 
Middlesex  Banking  Co.,  118  La.  790,  43  South.  411,  where  District  Court 
refused  to  stay  judgment  of  State  court ;  Coffin  v.  Harris,  141  N.  C.  710, 
6  L.  R.  A.  (N.  S.)  624,  64  S.  E.  438,  holding  where  suit  for  attachment 
is  within  jurisdiction  of  Federal  court,  action  to  prevent  waste  cannot 
be  maintained  in  State  court;  Bowen  v.  Ledbetter,  32  Okl.  620, 122  Pac. 
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134,  holding  District  Court  could  not  enjoin  proceeding  before  eommis- 
sioner  of  Five  Civilized  Tribes;  Central  Nat  Bank  v.  Stevens,  169  U.  S. 
461,  42  L.  Ed.  817,  18  Sup.  Ct.  413,  Central  Nat.  Bank  v.  Hazard,  49 
Fed.  296,  Blydenstein  v.  New  York  Security  etc.  Co.,  59  Fed.  13,  and 
•Heaton  v.  Thatcher,  59  Fed.  731,  all  following  rule;  Geilinger  v.  Phil- 
•ippi,  133  U.  S.  257,  33  L.  Ed.  617,  10  Sup.  Ct.  269,  under  writ  of  Fed- 
eral court  estate  of  an  insolvent,  being  administered  in  State  court,  can- 
not be  seized;  Ball  v.  Tompkins,  41  Fed.  490,  rule  applied  vice  versa; 
•Ahlhauser  v.  Butler)  50  Fed.  708,  rule  is  restricted  to  such  procedure  as 
invades  custody  of  court;  Rothchild  v.  Hasbrouck,  65  t^ed.  287,  prop- 
erty in  hands  of  assignee  is  not  in  custodia  legis  so  as  to  prevent  Fed- 
eral court  acting  in  reference  thereto ;  Wadley  v.  Blount,  65  Fed.  674, 
comity  does  not  require  one  court  to  allow  another  to  use  its  pleadings 
and  depositions ;  Adams  v.  Mercantile  Trust  Co.,  66  Fed.  620, 15  C.  C.  A. 
1,  rule  applied  vice  versa;  actual  seizure  is  not  necessary;  Hatch  v. 
Bancroft-Thompson  Co.,  67  Fed.  808,  where  State  court  has  acquired 
jurisdiction  Federal  court  will  refuse  to  proceed  on  creditor's  bill  sub- 
sequently filed;  Compton  v.  Jesup,  68  Fed.  279,  15  C.  C.  A.  397,  court 
having  possession  has  jurisdiction  of  ancillary  suit,  independent  of  citi- 
zenship; Marks  v.  Marks,  75  Fed.  333,  where  same  suit  is  brought  in 
two  courts,  first  obtaining  jurisdiction  should  be  allowed  to  proceed; 
Gay  V.  Brierfield  Coal  etc.  Co.,  94  Ala.  317,  33  Am.  St  Rep.  135,  16 
L..R.  A.  570,  11  South.  358,  creditor  may  assail  foreclosure  proceedings 
against  insolvent  corporation  on  ground  of  fraud;  Frank  v.  Wedderin, 
68  Fed.  821, 16  C.  C.  A.  1,  arguendo. 

Distinguished  in  Johnson  v.  Johnson,  225  Fed.  417,  holding  Federal 
<iourt  will  not  execute  judgment  in  favor  of  plaintiff  if  property  in  hands 
of  administrator  in  State  court;  Waters  v.  Shinn,  178  Fed.  354,  357, 
holding  complainant  having  had  receiver  appointed  over  property  in 
State,  court  could  not  maintain  ejectment  in  Foderal  court;  Brochau  v. 
Wilson,  91  Fed.  619,  34  C.  C.  A.  31,  on  facts. 

Abatement  of  action  in  State  court  by  prior  action  in  national  court 
and  in  national  court  by  prior  action  in  State  court.  Note,  82 
Am.  St.  Rep.  588. 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in 
same  State.    Note,  42  L.  R.  A.  449. 

Federal  court  cannot  snireinder  property  seized  on  ezecatloii  until 
purpose  accompllslied. 

.  App'roved  in  Hale  v.  Tyler,  115  Fed.  838,  upholding  Federal  equity 
jurisdiction,  where  diverse  citizenship  exists,  to  set  aside  fraudulent 
eonveyance  by  deceased,  though  State  court  also  have  jurisdiction; 
Phelps  V.  Mutual  Reserve  Fund  Life  Assn.,  112  Fed.  458,  61  L.  R.  A. 
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•711,  60  C.  C.  A.  339,  holding  plea  in  State  court,  after  return  nulla  bona, 
•for  appointment  of  receiver  to  collect  sums  owing  plaintiff  on  policies 
not  new  pleading  requiring  service. 

Bight  to  impeach  one's  own  witness.    Note,  21  L.  It.  A.  425. 

Right  of  party  who  calls  adverse  party  as  witness  to  impeach  or 
discredit  his  testimony.    Note,  6  Ann.  Cas.  718. 

Discretion  of  court  as  to  permitting  cross-examination  of  one's  own 
witness.    Note,  11  £.  E.  G.  164. 

Miscellaneous.  Cited  in  Wyeth  Hardware  Co.  v.  Lang,  127  Mo.  246, 
48  Am.  St.  Bep.  627,  27  L.  R.  A.  653,  29  S.  W.  1011  (affirming  54  Mo. 
App.  153),  incidentally;  Renier  v.  Hurlbut,  81  Wis.  32,  29  Am.  St  Bep. 
855,  50  N.  W.  785,  indebtedness  of  foreign  corporation  to  citizen  has  no 
situs  out  of  State  for  purpose  of  garnishment. 

132  XT.  B.  487-490,  33  L.  Ed.  421,  10  Sup.  Ot.  170,  DBAVO  ▼.  FABEL. 
Sworn  answers  responsive  to  IxUl  are  evidence  for  defendant. 
Approved  in  Ford  v.  Taylor,  137  Fed.  151,  reaffirming  rule ;  Jacobs  v. 
Van  Sickle,  127  Fed.  69,  70,  61  C.  C.  A.  598,  holding  in  suit  to  set  aside 
conveyance  by  partner  of  partnership  property  answer  of  partner  under 
oath  responsive  to  bill  evidence  against  trustee;  Prentiss  Tool  etc.  Co. 
V.  Oodchaux,  66  Fed.  238, 13  C.  C.  A.  420,  holding  allegations  responsive. 

State  statute  as  to  examination  of  witnesses  Is  Ini^^pUcable  to  equity 
suit  In  Federal  courts 

Approved  in  In  re  San  Miguel  Gold  Min.  Co.,  197  Fed.  127,  refusing 
to  allow  party  to  assert  that  testimony  of  his  own  witnesses  was  un- 
worthy of  belief;  Byerley  v.  Sun  Co.,  181  Fed.  142,  holding  documents 
submitted  to  witness  are  not  evidence  unless  admitted  as  such;  United 
States  V.  Barber  Lumber  Co.,  172  Fed.  962,*  holding  testimony  of  one's 
own  witnesses  cannot  be  disregarded  unless  contradictory;  Calivada 
Colonization  Co.  v.  Hays,  119  Fed.  207,  holding  Pennsylvania  act  per- 
mitting party  to  be  called  and  examined  as  on  cross-examination  inappli- 
cable in  Federal  equity  practice  where  witness  is  witness  of  party  call- 
ing; Dumas  v.  Clayton,  32  App.  D.  C.  574,  holding  parties  to  alleged 
fraudulent  conveyance  may,  when  called  by  creditors,  be  treated  as  wit- 
nesses on  cross-examination. 

Plaintiff  examining  defendant  under  Pennsylvania  statute  cannot  deny 
value  of  that  testimony. 

Distinguished  in  Mississippi  Glass  Co.  v.  Franzen,  143  Fed.  502,  6 
Ann.'Ga8.  707,  74  C.  C.  A.  135,  party  calling  opposite  party  as  witness 
may  contradict  him. 
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Appellate  court  will  not  distnrb  lower  court's  flndingi  of  fact  nnleM 
error  la  dear. 

Approved  in  Shappirio  ▼.  Goldbei^,  192  U.  S.  240,  48  L.  £d.  424,  24 
Slip.  Ct.  260,  holding  amonnt  in  dispute  gives  Federal  jurisdiction  where 
•bill  prays  conveyance  of  land  of  slight  value  or  in  alternative  six  thou- 
sand dollars  as  purcfiase  price;  Schwartz  v.  Duss,  103  Fed.  565,  43 
C.  C.  A.  323,  holding  Circuit  Court  of  Appeals  will  not  review  findingn 
of  fact  made  by  master  and  confirmed  by  Circuit  Court  appointing,  no 
error  appearing  on  face;  Stuart  v.  Hayden,  169  U.  S.  14,  42  L.  £d.  648, 
18  Sup.  Ct.  278,  and  Harding  v.  Giddings,  73  Fed.  338,  19  C.  C.  A.  508, 
reaffirming  rule ;  Towson  v.  Moore,  173  U.  S.  24,  48  L.  Ed.  597,  19  Sup. 
Ct.  335,  rule  is  equally  applicable  in  equity  and  admiralty. 

182  U.  8.  491--601,  S3  L.  Ed.  405,  10  Sup.  Ot  158,  B0EEKT80N  ▼.  EaA]>- 
BUB7. 

Provision  In  act  of  1888^  repealing  requirement  as  to  cost  of  transporta- 
tion,  operated  on  passage. 

Approved  in  Bradley  v.  Union  Bridge  &  Const.  Co.,  185  Fed.  546, 
-holding  employers'  liability  law  of  Oregon  went  into  effect  on  day  of  its 
adoption;  United  States  v.  Chong  Sam,  47  Fed.  883,  under  the  act  a 
Chinese,  convicted  of  being  unlawfully  in  United  States,  may  appeal  to 
District  Court,  though  treaty  be  not  ratified. 

Mistake  in  including  cost  of  transportation  may  be  corrected  by  im- 
porter without  entry. 

•    Approved  in  United  States  v.  Zuricaldy,  71  Fed.  956,  importer  may 
correct,  though  appraiser  has  pro  forma  approved  invoice  as  correct. 


Deficiency  from  loss,  not  dirinkage,  warrants  reduction;  damage 
sttates  appraisement. 

•  Approved  in  Merwin  v.  Utagone,  70  Fed.  777,  17  C.  C.  A-  361,  plain- 
tiff must  give  satisfactory  proof  that  part  of  cargo  did  not  arrive; 
United  States  v.  Park,  77  Fed.  609,  report  of  deficiency  by  assistant 
appraiser  is  sufficient  evidence. 

Payment  of  illegal  duty  in  order  to  get  goods  is  not  TiAmitary. 

Approved  in  Gulbenkian  v.  United  States,  175  Fed.  864,  holding  pay- 
ment of  duties  under  mistake  of  law  voluntary;  United  States  v.  Som- 
mers,  171  Fed.  64,  96  C.  C.  A.  299,  holding  decree  of  District  Court  re- 
fusing to  add  additional  duty  for  undervaluation  is  conclusive  on 
parties. 

Distinguished  in  Little  v.  Bowers,  134  U.  S.  556,  88  L.  Ed.  1020,  10 
Sup.  Ct.  622,  voluntary  payment  of  tax  pending  litigation  leavto  no 
controversy. 
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132  V.  8.  501-^508,  88  !•.  Ed.  897,  10  Sap.  Ct  147,  MXJUiiEB  ▼.  NOBTON. 

Awrtgnment  for  creditors  directing  conversion  into  cash  does  not  permit 
of  sale  on  credit. 

Approved  in  In  re  PalHser,  136  U.  S.  263,  84  L.  Ed.  617,  10  Sup.  Ct. 
1035,  sale  of  postage  stamps  on  credit  is  not  sale  for  cash. 

Assignment  for  creditors  la  not  void  in  Texas  because  to  two  aBsignees 
instead  of  one. 

Approved  in  Peters  v.  Bain,  133  U.  S.  688,  83  L.  Ed.  703,  10  Sup.  Ct. 
360,  and  Bank  of  Little  Rock  v.  Frank,  63  Ark.  28,  58  Am.  St.  Rep.  73, 
37  S.  W.  403,  if  invalid  may  be  separated  from  valid  part,  deed  may  be 
sustained. 

When  an  assignment  for  the  benefit  of  creditors  is  deemed  fraud- 
ulent, and  the  effect  of  the  fraud  on  the  assignment.  Note,  58 
Am.  St.  Bep.  78. 

132  XT.  &  609^18,  88  L.  Ed.  483,  10  Bop.  Ot  177,  IDAHO  ETC.  IMFBOVB- 
MENT  CO.  Y.  BBADBUB7. 

Transcript  must  be  filed  at  return  term. 
.  Approved  in  Zeckendorf  v.  Steinfeld,  15  Ariz.  338,  138  Pac.  1045, 
holding  after  case  has  been  remanded  to  lower  court,  latter  cannot  re- 
open case  and  hear  new  evidence ;  dissenting  opinion  in  Dees  v.  Cassels, 
64  Fla.  487,  44  South.  1013,  majority  holding  certificate  of  clerk  defec- 
tive in  that  it  fails  to  assert  filing  of  copy  of  record ;  dissenting  opinion 
in  Porter  v.  Ewing,  51  Fla.  268,  39  South.  994,  majority  holding  where 
appeal  is  defective  for  want  of  proper  certificate,  same  will  be  dismissed 
without  leave  to  file  new  certificate. 

In  Idaho  territory  there  is  but  one  form  for  administering  legal  and 
equitable  remedies. 

Approved  in  W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed.  585,  113  C.  C.  A. 
450,  holding  petition  to  seize  and  sue  vessel  under  mortgage  is  ''suit"; 
W.  H.  Taggart  Mercantile  Co.  v.  Clack,  8  Ariz.  297,  71  Pac.  926,  holding 
matter  of  submitting  interrogatories  is  within  discretion  of  trial  court; 
Naylor  &  Norlin  v.  Lewiston  etc.  Ry.  Co.,  14  Idaho,  725,  95  Pac.  828, 
holding  judgment  foreclosing  mechanic 's  lien  is  not  money  judgment  as 
would  require  stay  bond  on  appeal;  Perego  v.  Dodge,  163  U.  S.  164.  41 
If.  Ed.  116,  16  Sup.  Ct.  973,  construing  Utah  code;  State  v.  Saunders, 
66  N.  H.  78,  in  suit  for  injunction  against  a  nuisance,  defendant  is  not 
entitled  to  jury  as  of  right ;  Maxfield  v.  West,  6  Utah,  380,  24  Pac.  98, 
fundamental  principles  of  equity  are  not  abolished  by  the  code. 

Judgment  of  tenltoiiAl  Supreme  Court  is  reyiewable  only  on  auestlons 
of  law. 

xrv— 61 
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.    Approved  in  Sturr  v.  Beck,  133  U.  S.  546,  33  L.  Ed.  763,  10  Sup.  Ct. 
352,  and  Marshall  v.  Burtis,  172  U.  S.  634,  43  L.  Ed.  580,  19  Sup.  Ct 
292,  both  following  rule^ 

Appeal  only  lies  to  review  Jiid«ment  of  territorial  court  In  trial  wltai- 
out  Jury. 

Approved  in  Marshall  v.  Burtis,  172  U.  S.  634,  43  L.  Ed.  580,  19  Sup. 
Ct.  292,  following  rule. 

On  appeal  from  ^rrltorlal  court  only  sufficiency  of  facts  to  support  judg- 
ment Is  reviewable. 

Approved  in  Sherman  v.  Goodwin,  233  U.  S.  711,  56  L.  Ed.  624,  32 
Sup.  Ct.  519,  Sturr  v.  Beck,  133  U.  S.  546,  33  L.  Ed.  763,  10  Sup.  Ct.  352, 
Smith  V.  Gale,  144  U.  S.  525,  86  L.  Ed.  627,  12  Sup.  Ct.  679,  San  Pedro 
etc.  Co.  V.  United  States,  146  U.  S.  130,  86  L.  Ed.  914,  13  Sup.  Ct.  96, 
Mammoth  Min.  Co.  v.  Salt  Lake  Foundry  &  Mach.  Co.,  151  U.  S.  450,  88 
L.  Ed.  230,  14  Sup.  Ct.  385,  Haws  v.  Victoria  etc.  Min.  Co.,  160  U.  S. 
313,  40  L.  Ed.  439,  16  Sup.  Ct.  286,  Salina  Stock  Co.  v.  Salina  Creek  Co., 
163  U.  S.  118,  41  L.  Ed.  93,  16  Sup.  Ct.  1039,  Grayson  v.  Lynch,  163 
U.  S.  473,  41^  L.  Ed.  232,  16  Sup.  Ct.  1066,  Bear  Lake  Irr.  Co.  v.  Gar- 
land, 164  U.  S.  18,  41  L.  Ed.  334,  17  Sup.  Ct.  12,  Harrison  v.  Perea,  168 
U.  S.  323,  42  L.  Ed.  482,  18  Sup.  Ct.  133,  and  Marshall  v.  Burtis,  172 
U.  S.  634,  48  L.  Ed.  580,  19  Sup.  Ct.  292,  all  following  rule ;  Eagle  Min- 
ing etc.  Co.  V.  Hamilton,  218  U.  S.  515,  54  L.  Ed.  1132,  31  Sup.  Ct.  27, 
approving  principle  in  appeal  from  territory  of  New  Mexico ;  Garzot  v. 
De  Rubio,  209  U.  S.  284,  52  L.  Ed.  795,  28  Sup.  Ct.  548,  holding  only 
matters  of  law  can  be  considered  on  appeal  from  District  Court  of  Porto 
Rico;  United  States  Trust  Co.  v.  New  Mexico,  183  U.  S.  540,  46  L.  Ed. 
319,  22  Sup.  Ct.  174,  holding  agreed  statement  of  fact  and  evidence  cer- 
tified by  territorial  Supreme  Court  as  statement  of  facts,  under  act  of 
April  7, 1874,  brings  nothing  to  Supreme  Court  for  review;  Geoi^a  etc. 
Ry.  Co.  V.  Brotherhood  of  Locomotive  Engineers,  217  Fed.  756,  132 
C.  C.  A.  559,  holding  decision  of  District  Court  on  exception  to  award 
of  arbitrators  is  reviewable. 

Distinguished  in  De  La  Rama  v.  De  La  Rama,  201  U.  S.  309,  60  L.  Ed. 
767,  26  Sup.  Ct.  485,  sufficiency  of  evidence  to  support  denial  of  divorce 
to  wife  reviewable  by  Federal  Supreme  Court  on  appeal  from  Philippine 
Supreme  Court,  where  review  of  correctness  of  denial  of  alimony  pen- 
dente lite  and  division  of  property  demands  it. 

Action  to  foreclose  mechanic's  Uen  Is^  In  Idalio,  In  nature  of  salt  in 
equity.  ' 

Approved  in  Canton  etc.  Machine  Co.  v.  Rolling  Mill  Co.,  155  Fed. 
328,  holding  in  suit  to  foreclose  mechanic's  lien,  all^ation  that  lien  has 
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been  filed  is  insufficient;  Hooven,  Owens  &  Rentschler  Co.  v."  John 
Featherstone 's  Sons,  111  Fed.  86,  49  C.  C.  A.  229,  holding  suit  to  enforce 
mechanic's  lien  being  essentially  equitable,  decree  therein  reviewable 
by  appeal  only,  reversing  Hooven  etc.  Co.  v.^Featherstone,  99  Fed.  181, 
holding  suit  to  enforce  mechanic's  lien  essentially  equitable  and  triable 
on  equity  side  of  Federal  court,  though  triable  at  law  in  State  court; 
Fleitas  v.  Richardson,  147  U.  S.  545,  37  L.  Ed.  275, 13  Sup.  Ct.  432,  sum- 
mary proceedings  for  foreclosure  under  Louisiana  code  are  in  equity; 
Cameron  v.  United  States,  148  U.  S.  305,  37  L.  Ed.  460,  13  Sup.  Ct.  597, 
suit  to  prevent  unlawful  occupancy  of  public  lands  is  summary  proceed- 
ing in  equity;  Sheffield  Furnace  Co.  v.  Witherow,  149  U.  S.  579,  37 
L.  Ed.  856,  13  Sup.  Ct.  939,  where  State  gives  remedy  in  law  or  equity. 
Federal  courts  may  proceed  in  equity;  Mammoth  Min.  Co.  v.  Salt  Lake 
Foundry  &  Mach.  Co.,  151  U.  S.  450,  38  L.  Ed.  280, 14  Sup.  Ct.  385,  rule 
applied  to  Utah  statute;  State  v.  Saunders,  66  N.  H.  78,  on  injunction 
against  liquor  nuisance,  jury  is  not  matter  of  right. 

Distinguished  in  United  Cigarette  Mach.  Co.  v.  Winston  Cigarette 
Mach.  Co.,  194  Fed.  961,  114  C.  C.  A.  583,  holding  equity  has  no  juris- 
diction of  enforcement  of  lien  on  shares  of  stock. 

Appeal  only  lies  to  review  decree  in  snit  on  mecluuiic^s  lien  in  terzl- 
torial  court. 

Approved  in  In  re  Worcester  County,  102  Fed.  812,  42  C.  C.  A.  637, 
holding  party  in  doubt  as  to  proper  method  to  obtain  review  of  bank- 
ruptcy order  may  take  appeal  and  file  petition  for  revision  under  Bank- 
ruptcy Act ;  Nelson  v.  Lowndes,  93  Fed.  542,  35  C.  C.  A.  419,  appeal  is 
proper  mode  of  review  in  equity. 

Equity  court  need  not  submit  issue  to  Jury;  if  it  does  so  it  may  dis- 
regard finding. 

Approved  in  Henry  v.  Mayer,  6  Ariz.  114,  53  Pac.  593,  and  State  v. 
Semapee  Dam  Co.,  72  N.  H.  127,  128,  55  Atl.  907,  both  reaffirming  rule; 
Nashville  Ry.  &  Light  Co.  v.  Bunn,  168  Fed.  864,  94  C.  C.  A.  274,  hold- 
ing verdict  of  jury  in  equity  case  is  only  advisory ;  Oil  Well  Supply  Co. 
V.  Hall,  128  Fed.  878,  63  C.  C.  A.  343,  holding  where  in  bankruptcy  pro- 
ceedings jury  waived,  and  District  Court  adopts  verdict  of  jury  in  Cir- 
cuit Court  where  matter  certified,  judgment  will  not  be  reversed;  In  re 
Peck's  Estate,  87  Vt.  198,  88  Atl.  570,  holding  in  contest  over  distribu- 
tion of  estate,  court  might  direct  jury  how  to  answer  questions;  Kohn 
V.  McNulta,  147  U.  S.  240,  37  L.  Ed.  152,  13  Sup.  Ct.  298,  Per^o  v. 
Dodffe,  163  U.  S.  166,  41  L.  Ed.  117,  16  Sup.  Ct.  974,  Flippin  v.  KimbaU, 
87  Fed.  259,  31  C.  C.  A,  282,  Maxficld  v.  West,  6  Utah,  380,  24  Pac.  98, 
and  State  v.  Saunders,  66  N.  H.  78,  all  following  rule;  Merrill  v.  Floyd, 
50  Fed.  850,  2  C.  C.  A.  58,  arguendo. 
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Master  is  liable  for  all  negligent  ads  of  senruit  attain  aoope  of 
ployment. 

Approved  in  Weinman  v.  De  Palma,  232  U.  S.  576,  68  L.  Ed.  737,  34 
Sup.  Ct.  370,  holding  owner  liable  for  negligence  of  independent  con- 
tractor where  work  of  itself  constitutes  nuisance;  Loomis  ▼.  Hillister, 
75  Conn.  724,  55  Atl.  564,  sustaining  instruction  in  substance  that  master 
was  liable  for  servant's  acts  in  course  of  employment,  but  not  where 
on  frolic  of  servant's  own  ;  Williams  v.  National  Cash  Register  Co., 
157  Ky.  843,  845,  164  S.  W.  115,  and  Lewis  v.  National  Cash  Register 
Co.,  84  N.  J.  L.  600,  87  Atl.  346,  both  holding  one  selling  machines  for 
cash  register  company  is  agent  of  latter;  Messmer  v.  Bell  &  Coggeshall 
Co.,  133  Ky.  26,  19  Amu  Gas.  1, 117  S.  W.  348,  holding  one  employed  by 
company  to  make  boxes  was  not  independent  contractor;  Brenner  ▼. 
Ford,  116  La.  553,  40  South.  895,  master  not  liable  for  injuries  to  pedes- 
trian run  over  by  groom  recklessly  driving  master's  vehicle  while  driving 
for  own  pleasure  contrary  to  express  orders;  Crandall  v.  Boutell,  95 
Minn.  116,  103  N.  W.  891,  where  vendor  sent  servants  to  set  up  stove 
and  they  promised  to  remove  refuse  from  chimney  but  did  not  do  so, 
and  vendee  asphyxiated  by  gas  in  consequence,  master  liable. 

Civil  liability  for  wrongful  or  negligent  act  of  servant  or  agent 
toward  one  not  sustaining  contractual  relation.  Note,  27  L.  R.  A. 
170. 

Master  and  servant  relation  exists  wliere  employer  has  xij^  to  specify 
work  and  manner  of  i>erf  ormlng  It. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Bond,  240  U.  S.  456,  60  L.  Ed. 
738,  36  Sup.  Ct.  406,  holding  relation  of  master  and  servant  did  not 
exist  between  railroad  and  one  furnishing  coal  to  it;  Seybold  Mach.  Co. 
V.  Feehan,  214  Fed.  919, 131  C.  C.  A.  210,  holding  one  installing  machine 
for  company  was  agent  of  latter;  Philadelphia  &  R.  Coal  etc.  Co.  v. 
Barrie,  179  Fed.  54,  102  C.  C.  A.  618,  holding  coal  dealer,  hiring  team 
and  driver  from  another  dealer,  makes  such  driver  his  agent;  Western 
Real  Estate  Trustees  v.  Hughes,  172  Fed.  210,  96  C.  C.  A.  658,  holding 
contractor  performing  alterations  on  building  is  no.t  agent  of  owner; 
Standard  Oil  Co.  v.  Parkinson,  152  Fed.  682,  82  C.  C.  A.  29,  holding 
one  selling  oil  for  company  and  remitting  proceeds  is  agent;  Arthur  v. 
Texas  etc.  R.  Co.,  139  Fed.  131,  71  C.  C.  A.  391,  railroad  issuing  bill 
of  lading  for  cotton  on  platform  of  compress  platform  not  liable  for 
its  destruction  by  negligence  of  compress  company  before  actual  deliv- 
ery; Atchison  etc.  Ry.  Co.  v.  Dickens,  7  Ind.  .Ter.  26,  103  S.  W.  753, 
holding  one  employed  to  remove  cinders  is  fellow-servant  of  engineer 
on  yard  engine;  Penas  v.  Chicago  etc.  Ry.  Co.,  112  Minn.  210,  140  Am. 
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St  Rep.  470,  80  L.  R.  A.  (N.  S.)  627,  127  N.  W.  929,  holding  railroad 
liable  for  act  of  brakeman  in  hurling  plaintiff  from  train;  Kwieohen 
V.  Holmes  &  HaUowell  Co.,  106  Minn.  159,  19  L.  R.  A.  (N.  S.)  255,  118 
N.  W.  672,  holding  one  delivering  coal  for  company  at  so  much  per 
ton  was  not  agent  of  company ;  Rhinesmith  v.  Erie  R.  R.  Co.,  76  ^.  J.  L. 

784,  72  Atl.  16,  holding  railroad  liable  for  act  of  agent  in  placing  tor- 
pedo on  track;  Forrester  v.  Southern  Pac.  Co.,  36  Nev.  283,  48  L.  R.  A.; 
(N.  S.)  1,  134  Pac.  764,  holding  evidence  showed  that  company  had 
ratified  act  of  conductor  in  ejecting  passenger;  Buehl  v.  Lidgerwood 
Rural  Tel.  Co.,  23  N-  D.  15,  Ann.  Cas.  19140,  680,  135  N.  W.  795,  hold- 
ing telephone  company  must  guard  holes  dug  for  installation  of  phone; 
De  Palma  v.  Weinman,  15  N.  M.  84,  24  L.  R.  A  (N.  S.)  428,  103  Pac. 

785,  holding  one  contracting  to  excavate  lot  under  direction  of  owner 
was  servant;  Oklahoma  City  Const.  Co.  v.  Peppard,  43  Okl.  124,  140 
Pac.  1084,  holding  where  contractor  performs  work  under  direct  orders 
of  owner,  he  is  agent  of  latter;  Bokoshe  Smokeless  Coal  Co.  v.  More- 
head,  34  Okl.  429,  431,  126  Pac.  1035,  1036,  holding  one  operating  mine 
under  lease  was  independent  contractor;  Chas.  T.  Derr  Const,  v.  Gelruth, 
29  Okl.  541,  120  Pac.  254,  holding  one  performing  work  under  direction 
of  city  engineer  was  agent  of  city;  Madiz  v.  Hochgreve  Brewing  Co., 
154  Wis.  451,  143  N.  W.  190,  holding  mason  employed  to  do  work  at 
so  much  per  hour  is  not  independent  contractor;  Eaiicely  v.  West  Vir- 
ginia M.  R.  Co.,  64  W.  Va.  282,  17  L.  R.  A.  (N.  S.)  870,  61  S.  E.  812, 
holding  one  paid  according  to  amount  of  work  done  was  not  servant; 
Wilson  V.  Sioux  etc.  Min.  Co.,  16  Utah,  396,  52  Pac.  627,  employee  en- 
gaged by  foreman  of  mine  is  servant  of  owner. 

When  liability  of  master  reattaches  after  deviation  by  servant  from 
course  of  employment.    Note,  8  Amu  Gas.  607« 

Which  of  two  or  more  is  master  of  person  conceded  to  be  servant 
of  one.    Note,  87  L.  R.  A.  88. 

Who  is  an  independent  contractor.    Note,  19  Ann.  Oaa.  7,  12,  25. 

Who  are  independent  contractors.    Note,  65  L.  R.  A.  447,  449,  489. 
506,  607. 

Miscellaneous.  Cited  in  Texas  Life  Ins.  Co.  y.  Roberts,  55  Tex.  Civ. 
225, 119  S.  W.  929,  construing  contract  between  insurance  company  and 
agent. 

132  U.  8.  624^^1,  S3  L.  Ed.  447, 10  Sop.  Ct  163,  SUGG  ▼.  THORNTON. 

Appearance  to  challenge  Judgment  on  nonjuriBdictional  groonds  Is  genr 
enl  appearance. 

Approved  in  Hambleton  v.  Qlenn,  72  Md.  357,  20  Atl.  123,  party 
Mumot  assail  a  judgment  on  grounds  that  were  or  might  have  been 
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availed  of  in  his  pleadings ;  Speer  v.  Burlingame,  61  Mo.  App.  84,  appli- 
cation for  change  of  venue  makes  a  general  appearance. 

General  appearance  after  judgment  as  waiving  want  of  jurisdiction 
over  person.    Note,  Ann.  Gas.  19140,  697. 

Judgment  against  firm  binds  resident  personally,  bnt  nonresident  only 
as  to  firm  assets. 

Approved  in  Weeks  v.  Weeks,  79  N.  J.  L.  282,  75  Atl.  480,  holding 
attachment  might  be  lien  on  all  property  of  debtor,  although  not  directly 
attached ;  Smith  v.  Colloty,  69  N.  J.  L.  371,  55  Atl.  807,  under  mechanic's 
lien  law  judgment  in  personam  against  nonresident  builder  may  be 
obtained  where  he  appears  generally;  Tillinghast  v.  Boston  etc.  Lumber 
Co.,  39  S.  C.  495,  22  L.  B.  A.  53,  18  S.  E.  124,  service  on  foreign  cor- 
poration applies  only  in  proceedings  in  rem;  York  County  Sav.  Bank 
V.  Abbot,  131  Fed.  984,  arguendo. 

Porm  of  judgment  under  statute  permitting  action  to  proceed  upon 
service  of  less  than  all  sued.    Note,  43  L.  B.  A.  (N.  8.)  546. 

Service    of    process    constituting    due    process  of    law.    Note,  50 
L.  B.  A.  582,  596. 

Sufficiency  of  service  on  single  partner  in  action  against  partner- 
ship.   Note,  20  Ann.  Gas.  1240. 

132  IT.  S.  531-538,  33  L.  Ed.  450,  10  Sup.  Ct.  166,  FACIFIO  EXPBESS  CO. 
▼.  MALIN. 

jQxceptions,  while  they  may  be  signed  nunc  pro  timc^  must  appear 
aifirmatively  to  have  been  taken  before  Jury. 

Approved  in  Annans  v.  Sewell,  47  Or.  374,  84  Pac.  395,  reaffirming 
rule;  Pennsylvania  Co.  v.  Fanger,  231  Fed.  856,  holding  assignment  of 
error  as  to  portion  of  charge  cannot  be  made  where  no  modification 
was  suggested ;  Collins  v.  United  States,  219  F^d.  673,  135  C.  C.  A.  342, 
heading  record  must  show  when  request  for  directed  verdict  was  made; 
Rogers  v.  United  States,  180  Fed.  61,  31  L.  B.  A.  (N.  S.)  264,  103 
C.  C.  A.  408,  holding  exception  to  instruction  taken  after  verdict  is 
unavailable;  Greene  v.  United  States,  154  Fed.  413,  85  C.  C.  A.  261, 
holding  instruction  cannot  be  reviewed  unless  excepted  to;  Stemenberg 
V.  Mailhos,  99  Fed.  46,  39  C.  C.  A.  408,  holding  bill  of  exceptions  must 
contain  statement  of  evidence  sufficient  to  show  applicability  or  inappli- 
cability of  instructions  challenged;  McKown  v.  Powers,  86  Me.  295,  29 
Atl.  1080,  following  rule;  Reagan  v.  Aiken,  138  U.  S.'114,  34  L.  Ed.  895, 
11  Sup.  Ct.  284,  it  is  too  late,  on  motion  for  new  trial,  to  tender  excep- 
tion to  charge;  Stevenson  v.  Barbour,  140  U.  S.  48,  35  L.  Ed.  388,  11 
Sup.  Ct.  690,  Supreme  Court  affirms  where  no  errors, are  presented; 
Richmond  etc.  R.  R.  Co.  v.  McGee,  50  Fed.  907,  2  C.  C.  A.  81,  bill  signed 
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after  term  is  too  late;  Edge  Moor  etc.  Works  v.  Fields,  58  Fed.  174,  7 
C.  C.  A.  152,  action  on  motion  for  new  trial  is  not  reviewable  on  writ 
of  error. 

Indleatlon  that  crofla-domand  was  to  glvo  Jvzladlction  fnmlsbes  color 
for  diamlBsal. 

Approved  in  Denny  v.  Pironi,  141  U.  S.  126,  86  L.  Ed.  659,  11  Sup. 
Ct.  968,  fault  in  averments  of  citizenship  cannot  be  cured  by  averments 
in  remittitur  of  part  of  judgment. 

Counterclaim  for  tort  in  action  for  tort.    Note,  S  Ann.  Gas.  486. 

132  XT.  B.  539^653,  83  I..  Ed.  430,  10  Bap.  Ct.  161,  FAUIi  ▼.  OULLXJM. 

Partners  may  detennine  basis  of  iiharlng'  profits  and  losses  regardless 
of  contribution. 

Approved  in  Steiner  v.  T.  S.  Faulk  &  Co.,  222  Fed.  63,  137  C.  C.  A. 
599,  holding  partner  could  not  consent  to  adjudging  firm  bankrupt; 
In  re  Hirth,  189  Fed.  927,  holding  partner  cannot  make  claim  against 
bankrupt  partners  without  first  having  accounting;  Cannon  v.  Brush 
Elec.  Co.,  9*6  Md.  470,  94  Am.  St.  Rep.  588,  54  Atl.  130,  holding  rights 
inter  scse  of  stockholders  in  consolidated  corporation  formed  from  con- 
stituents which  had  no  legal  existence  governed  by  charters,  not  by  rules 
of  partnership;  Baker  v.  Safe  Deposit  &  Trust  Co.,  90  Md.  759,  78  Am. 
St.  Rep.  470,  45  Atl.  1031,  holding  sons  in  partnership  with  father, 
he  furnishing  capital  and  they  to  share  net  profits,  not*  liable  to  con- 
tribute on  dissolution  on  father's  death;  Broadfoot  v.  Fraser,  73  Vt. 
314,  50  Atl.  1054,  holding  equal  division  of  profits  presumed  where  no 
evidence  contrary,  though  one  partner  contributes  most  of  capital; 
Duden  v.  Maloy,  63  Fed.  187,  11  C.  C.  A.  119,  matters  wholly  between 
partners  are  to  be  determined  by  such  agreement. 

One  agreeing  to  manage  business  and  share  profits  and  losses  is  partner. 
Approved  in  Mamet  Oil  &  Gas  Co.  v.  Staley,  218  Fed.  47, 133  C.  C.  A. 
108,  holding  partner  is  entitled  to  administer  assets  of  bankrupt  part- 
ner; Ruggles  V.  Buckley,  158  Fed.  955,  86  C.  C.  A.  154,  holding  where 
one  furnished  capital  and  another  managed  business,  there  was  part- 
nership; Manson  v.  Williams,  153  Fed.  531,  82  C.  C.  A.  475,  holding 
where  one  turns  over  business  to  brother,  latter  will  be  considered 
partner;  Dovey  v.  Dovey,  95  Neb.  632,  146  N.  W.  926,  holding  partner 
cannot  rescind  settlement  of  partnership  without  tendering  amount 
received. 

Effect  of  agreement  to  share  profits  to  create  partnership.    Note, 
18  L.  R.  A.  (N.  S.)  1024. 

Partner,  wlio  is  general  manager  and  holds  power  of  attorney,  maor 
represent  firm  in  assignment  for  creditors. 
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Approved  in  Parker  v.  Brown,  85  Fed.  600,  29  C.  C.  A.  357,  to  make 
deed  of  assignment  a  partner  must  have  consent  of  all  partners. 

Presumption  of  equality  of  shares  of  partners.    Note,  19  E.  B.  0* 
554. 

132  U.  S.  654m565,  33  I*.  Ed.  442,  10  Snp.  CIk  171,  HALE  ▼.  AKEBa 

Supreme  Court  will  not  review  State  decision  wlLore  Federal  qneBaaa 
raised  was  unnecessary  thereto. 

Approved  in  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co.,  228 
U.  S.  599,  57  L.  Ed.  983,  33  Sup.  Ct.  605,  refusing  to  review  question 
whether  corporation  condemning  land  must  pay  for  improvements ;  Gaar, 
Scott  &  Co.  v.  Shannon,  223  U.  S.  470,  56  L.  Ed.  512,  32  Sup.  Ct.  236, 
refusing  to  consider  payment  of  tax  by  foreign  corporation  where  same 
was  voluntarily  made;  Arkansas  Southern  R.  R.  Co.  v.  German  Nat. 
Bank,  207  U.  S.  275,  52  L.  Ed.  204,  28  Sup.  Ct.  78,  refusing  to  review 
decision  of  State  court  awarding  damages  against  carrier  for  delivery 
of  goods  without  bill  of  lading;  Hopkins  v.  McLure,  133  U.  S.  386,  S3 
L.  Ed.  663,  10  Sup.  Ct.  409,  Hammond  v.  Johnston,  142  U..  S.  78,  35 
L.  Ed.  942,  12  Sup.  Ct.  142,  and  Beatty  v.  Benton,  135  U.  S.  254,  84 
L.  Ed.  127,  10  Sup.  Ct.  751,  all  following  rule;  San  Francisco  v.  Itsell, 

133  U.  S.  66y  83  L.  Ed.  671,  10  Sup.  Ct.  242,  when  decision  of  Federal 
question  was  unnecessary  and  not  decided;  Henderson  Bridge  Co.  v. 
Henderson,  141  U.  S.  688,  85  L.  Ed.  904, 12  Sup.  Ct.  118,  Supreme  Court 
cannot  review  construction  that  by  an  ordinance  a  company  agreed  to 
taxation;  Winona  etc.  R.  R.  Co.  v.  Plainview,  143  U.  S.  391,  86  L.  Ed. 
199,  12  Sup.  Ct.  537,  that  State  court  did  not  apply  same  rule  of  law 
as  would  a  Federal  court  is  not  a  Federal  question;  O'Neil  v.  Vermont, 
144  U.  S.  336,  86  L.  Ed.  457,  12  Sup.  Ct.  698,  where  no  Federal  question 
was  presented,  was  necessary  or  decided;  Miller  v.  Swann,  150  U.  S. 
134,  87  L.  Ed.  1029,  14  Sup.  Ct.  53,  where  construction  of  State  statute 
was  sufficiently  broad;  Eustis  v.  Bolles,  150  U.  S.  367,  370,  87  L.  Ed. 
1112,  1118,  14  Sup.  Ct.  133,  134,  where  State  Insolvency  Act  was  con- 
strued. 

Distinguished  in  Southern  Pacific  Co.  v.  Schuyler,  227  U.  S.  610,  48 
L.  B.  A.  (N.  S.)  901,  57  L.  Ed.  669,  33  Sup.  Ct.  277,  holding  Supreme 
Court  will  review  question  whether  mail  clerk  was  gratuitous  passenger. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.  57. 

132  U.  S.  565-571,  83  L.  Ed.  488,  10  Blip.  Ct.  168,  BIO  GBAMBE  B.  B.  CO. 
v.  VINET. 

Miscellaneous.  Cited  in  Lewis  v.  Parrish,  115  Fed.  288,  53  C.  C.  A. 
77,  holding  except  when  liable  by  promise  or  statute  executor  not  an- 
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swerable  at  law,  proper  remedy  being  suit  against  him  in  representative 
capacity;  State  v.  Predlock,  52  W.  Va.  241,  94  Am.  St.  Rep.  940,  43 
S.  E.  157,  holding  court  having  jarisdiction  in  ])ersonam  may  restrain 
party  from  prosecuting  suit  in  second  county  where  it  would  deprive 
court  of  subject  matter;  Rothchild  v.  Hasbrouck,  65  Fed.  287,  and  Hatch 
V.  Bancroft-Thompson  Co.,  67  Fed.  808,  erroneously. 

132  V.  B.  671-692,  83  L.  Ed.  462,  10  Bup.  Ct  196,  GRAVES  T.  OOBBIK. 

Case  as  made  by  XnUXt  and  as  It  stands  at  time  of  petttton,  is  test  of 
tight. 

Approved  in  Duncan  v.  St.  Louis  etc.  Ry.  Co.,  49  La.  Ann.  1702,  22 
South.  924,  following  rule;  Alabama  etc.  Ry.  Co.  v.  Thompson,  200 
U.  S.  216,  60  L.  Ed.  447,  26  Sup.  Ct.  161,  upholding  removability  of 
action  against  foreign  corporation  and  servants  causing  injury  though 
joinder  improper  where  made  in  good  faith;  La  Belle  Box  Co.  v.  Strick- 
lin,  218  Fed.  533,  134  C.  C.  A.  257,  holding  petition  for  removal  alleg- 
ing that  plaintiff  "is"  a  resident,  is  defective;  Field  v.  Western  Life 
Indemnity  Co.,  166  Fed.  610,  holding  members  of  mutual  benefit  society 
may  sue  to  recover  money  misappropriated  by  officers;  Elkins  v.  Howell, 
140  Fed.  159,  suit  by  vendee  for  specific  ])erformance  against  vendor 
and  his  subsequent  grantees  is  removable  by  latter;  Colbum  v.  Hill, 
101  Fed.  506,  41  C.  C.  A.  467,  holding  creditor's  suit  to  obtain  admin- 
istration  of  insolvent  corporation's  property  to  exclusion  of  defendant's 
indivisible  and  not  removable;  First  Nat.  Bank  v.  Starkey,  268  111.  26, 
Ann.  Oaa.  1916D,  859,  108  N.  E.  697,  holding  bill  seeking  to  enforce 
claim  against  defendant  in  his  individual  and  representative  capacity  is 
multifarious;  Coram  v.  Davis,  209  Mass.  248,  95  N.  E.  301,  holding 
bill  seeking  recovery  of  expenses  of  litigation  out  of  estate  by  subject- 
ing shares  thereto  is  not  multifarious;  Virginia  v.  Paul,  148  U.  S.  122, 
87  L.  Ed.  392,  13  Sup.  Ct.  542,  criminal  prosecution  cannot  be  removed 
until  indictment  found;  Merchants'  Cotton  Press  etc.  Co.  v.  Insurance 
Co.  of  North  America,  151  U.  S.  384,  88  L.  Ed.  204,  14  Sup.  Ct.  372, 
defendants  confederating  to  relieve  insurance  companies  from  liability 
have  no  separable 'controversies ;  La  Montague  v.  Harvey  Lumber  Co., 
44  Fed.  647,  bill  must  claim  jurisdictional  amount;  Fitzgerald  v.  Mis- 
souri Pac.  Ry.  Co.,  45  Fed.  814,  no  amendments  can  be  made  in  petition 
setting  up  grounds  not  presented  to  State  court;  Stephens  v.  St.  Louis 
etc.  By.  Co.,  47  Fed.  532,  14  L.  B.  A.  187,  jurisdictional  amount  at  that 
time  governs;  Craswell  v.  Belanger,  56  Fed.  530,  6  C.  C.  A.  1,  where 
petition  did  not  show  that  diversity  existed  at  commencement  of  suit; 
Grand  Trunk  Ry.  Co.  v.  Twitchell,  59  Fed.  730,  8  C.  C.  A.  237,  neither 
amendments,  nor  bond,  nor  bill  of  exceptions  can  add  to  record;  Deere 
V.  Chicago  etc.  Ry.  Co.,  85  Fed.  881,  action  in  tort  against  railroad  com- 
pany and  its  foreman  is  not  separable;  Alkire  Grocery  Co.  v.  Richesin, 
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91  Fed.  84,  amonnt  claimed,  and  not  amount  held  by  defendant,  deter- 
mines the  question ;  Shane  v.  Butte  Elec.  R.  Co.,  150  Fed.  813,  ai^^endo. 

Bill  to  reach  all  property  of  limited  partnership,  and  set  aside  judg- 
ments, is  not  separable. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Wangelin,  132  U.  S.  603,  S3 
L.  Ed.  476,  10  Sup.  Ct.  204,  joint  tort-feasors  cannot  plead  separable 
controversy;  Torrence  v.  Shedd,  144  U.  S.  530,  36  L.  Ed.  631,  12  Sup. 
Ct.  727,  intervener  claiming  what  may  fall  in  partition  to  plaintiff 
cannot  remove;  Wilder  v.  Virginia  etc.  Iron  Co.,  46  Fed.  681,  682. 
incidental  claims  of  indebtedness  do  not  present  separate  controversies. 

Distinguished  in  Boatmen 's  Bank  v.  Fritzlen,  135  Fed.  661,  68  C.  C.  A. 
288,  determining  removability  of  action  between  several  mortgage  lien- 
holders  ;  Insurance  Co.  of  North  America  v.  Delaware  Mut.  Ins.  Co.,  50 
Fed.  257,  causes  are  separable  if  there  be  neither  joint  right  nor  liabil- 
ity— quaere,  whether  alien  can  remove. 

Separate  defenses  do  not  create  s^iMurate  controvergies. 
Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  421,  426,  55 
L.  Ed.  524,  526,  31  Sup.  Ct.  460,  holding  suit  against  lessor  railroad  and 
nonresident  lessee  is  not  separable ;  Bemheim  v.  Louisville  Property  Co., 
221  Fed.  277,  holding  evidence  showed  that  suit  to  prevent  voting  of 
stock  was  separable;  Reg^s  v.  United  Drug  Co.,  180  Fed.  208,  holding 
suit  against  corporation  and  its  manager  for  infringement  of  trade- 
mark is  not  separable  controversy;  PoUitz  v.  Wabash  R.  Co.,  176  Fed. 
335,  100  C.  C.  A.  1,  holding  suit  to  restrain  issue  of  bonds  brought 
against  railroad  and  trustee  in  mortgage  is  not  separable;  Lomax  v. 
Foster  Lumber  Co.,  174  Fed.  966,  99  C.  C.  A.  463,  holding  action  of  tres- 
pass to  try  title  brought  against  several  defendants  is  not  separable  con- 
troversy; MacGinniss  v.  Boston  etc.  Silver  Min.  Co.,  119  Fed.  100,  55 
C.  C.  A.  648,  holding  where  relief  sought  against  one  of  defendants  is 
merely  incidental  to  main  purpose  and  applies  only  to  one  defendant, 
suit  not  thereby  made  separable;  Smedley  v.  Smedley,  110  Fed.  258, 
holding  indivisible  suit  against  L.,  plaintiff's  parol  grantor,  E.  L.'s  sub- 
sequent grantee,  and  H.,  E.'s  grantee  with  knowledge  to  enforce  gift 
and  cancel  deeds;  Colbum  v.  Hill,  101  Fed.  605,  41  C.  C.  A.  467,  holding 
indivisible  and  unremovable  creditor's  suit  for  administration  of  insol- 
vent corporation's  property,  to  exclude  defendants  therefrom;  Palmer 
V.  Inman,  122  Ga.  230,  50  S.  E.  88,  petition  by  judgment  creditor  against 
debtor  and  lien  creditor  of  latter  to  subject  encumbered  property  is  not 
removable;  Von  Arnim  v.  American  Tube  Works,  188  Mass.  520,  74 
N.  E.  682,  suit  by  minority  stockholder  for  misappropriation  of  corpo- 
rate funds  by  officers  is  maintainable  against  surviving  officers  and 
representatives  of  deceased  officer;  Torrence  v.  Shedd,  144  U.  S.  532, 
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36  L.  Ed.  632,  12  Sup.  Ct.  728,  in  partition  suit;  Bellaire  y.  Baltimore 
etc.  R.  R.  Co.,  146  U.  S.  119,  36  L.  Ed.  911, 13  Sup.  Ct.  17,  in  condemna- 
tion suit,  lessee's  controyersy  is  not  separable  from  lessor's;  Rosen- 
thal V.  Coates,  148  U.  S.  147,  87  L.  Ed.  400,  13  Sup.  Ct.  577,  holders  of 
liens  cannot  present  separable  controversy  in  suit  by  assignee;  In  re 
San  Antonio  etc.  Ry.  Co.,  44  Fed.  145,  railroad  company  and  trustee 
under  mortgage  do* not  have  separable  controversy;  Sweeney  v.  Grand 
Island  etc.  R.  R.  Co.,  61  Fed.  6,  in  mechanic's  lien  suit,  owner  and  lien- 
holders  have  not  separate  controversy;  In  re  The  Jamecke  Ditch,  69 
Fed.  169,  170,  controversy  is  not  separate,  though  one  defense  may  de- 
feat entire  cause. 

Removal  of  cause  of  separable  controversy.    Note,  6  L.  B.  A. 
(N.  S.)  65,  89. 

Judgment  in  soli  wrongfuUj  removed  win  be  levened  at  potttloneifa 
cost. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  XT.  S.  216,  68 
L.  Ed.  769,  29  Sup.  Ct.  430,  holding  judgment  of  Federal  court  dis- 
missing suit  after  refusal  to  remand  is  binding  on  State  courts;  Great 
Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S.  454,  44  L.  Ed.  844,  20 
Sup.  Ct.  692,  holding  where  jurisdiction .  depends  upon  diverse  citizen- 
ship, in  suit  against  limited  partnership  association,  citizenship  of  each 
member  must  be  shown;  Weldon  v.  Fritzlen,  128  Fed.  611,  holding  indi- 
visible foreclosure  suit  against  resident  mortgagor  and  nonresident 
creditor,  and  latter  cannot  remove  for  local  prejudice;  Colbum  v.  Hill, 
101  Fed.  507,  41  C.  C.  A.  467,  holding  indivisible  and  unremovable  cred- 
itor's suit  for  administration  of  insolvent  corporation's  property  inci- 
dentally seeking  to  exclude  defendants;  Torrence  v.  Shedd,  144  U.  S. 
532,  86  L.  Ed.  688,  12  Sup.  Ct.  728,  following  rule ;  Fitzgerald  y.  Mis- 
souri Pac.  Ry.  Co.,  45  Fed.  820,  doubt  should  be  resolved  against  re- 
moval; Indiana  v.  Tolleston  Club,  53  Fed.  19,  court  will  remand  on  its 
own  motion ;  Craswell  v.  Belanger,  56  Fed.  531,  6  C.  C.  A.  1,  followed  in 
Court  of  Appeals;  Bane  v.  Keefer,  66  Fed.  612,  cause  will  be  remanded 
where  discontinued  as  to  petitioiiing  defendant;  Ryder  v.  Bateman,  93 
Fed.  23,  court  may  remand  of  its  own  motion  before  term  at  which 
returnable. 

Distinguished  in  Southern  Exp.  Co.  v.  Todd,  56  Fed.  105,  5  C.  C.  A. 
432,  where  court  takes  jurisdiction,  objection  that  suit  is  in  wrong  dis- 
trict is  too  late,  on  motion  in  arrest  of  judgment;  Dexter  v.  Sayward, 
84  Fed.  299,  final  judgment  cannot  be  collaterally  attacked,  though  case 
was  wrongly  removed ;  Columbia  Nat.  Sand  Dredging  Co.  v.  Morton,  28 
App.  D.  C.  309,  7  L.  R.  A.  (N.  8.)  114,  holding  where  appeal  is  dismissed 
for  want  of  jurisdiction  in  lower  court,  costs  will  be  divided. 
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Examination  of  JnrlBdlctiQn  in  remoyed  caae  can  be  bad  onlj  on  appeal 
from  final  decree. 

Approved  in  Chicago  etc.  Ry.<€o.  v.  Roberts,  141  XT.  S.  695,  85  L.  Ed. 
906, 12  Sup.  Ct.  124,  and  Richmond  etc.  R.  R.*  Co.  v.  Thouron,  134  U.  S. 
47,  S3  L.  Ed.  872, 10  Sup.  Ct.  518,  order  remanding  is  not  final ;  Missouri 
Pac.  Ry.  Co.  v.  Fitzgerald,  160  U.  S.  582,  40  L.  Ed.  642,  16  Sup.  Ct.  396, 
after  final  judgment,  motion  to  remand  may  be  revfewed;  Pennsylvania 
Co.  V.  Leeman,  160  Ind.  19,  66  N.  E.  49,  refusing  to  reverse  order  deny- 
ing petition  for  removal  where  it  appears  that  petition  not  made  until 
after  amended  complaint  filed  after  answer. 

Distinguished  in  Lake  St.  etc.  R.  R.  Co.  v.  Farmers'  Loan  etc.  Co.,  77 
Fed.  771,  23  C.  0.  A.  448,  Circuit  Court  of  Appeals  may  review  inter- 
locutory orders. 

Miscellaneous.  Cited  in  Murphy  v.  Payette  Alluvial  Oold  Co.,  98 
Fed.  322,  holding  docketing  of  cause  in  Circuit  Court  does  not  oust 
State  jurisdiction  where  petition  failed  to  show  citizenship  of  plaintiff's 
assignors;  Flower  v.  Beveridge,  161  111.  59,  43  N.  E.  724,  incidentally. 

182  U.  8.  592-699.  83  I*.  Ed.  481,  10  Sup.  Ct  204.  BICHMOMD  ▼.  BI.AEE. 

4.cts  constituting  doing  '^ banking''  business.    Note,  18  Ann.  Gas, 
831. 

182  U.  8.  50&-603,  33  L.  Ed.  474,  10  Sop.  Ot  203,  LOUISVILLE  ETC.  K.  & 
GO.  V.  WANGEUN. 

Neither  of  two  joint  tort-feasors  can  remove  cause  on  gronnd  of 
separability. 

Approved  in  Southern  R.  Co.  v.  Thomason,  146  Fed.  975,  77  C.  C.  A. 
170,  reaffirming  rule;  Chicago  etc.  Ry.  Co.  v.  Dowell,  229  U.  S.  Ill,  67 
L.  Ed.  1096,  33  Sup.  Ct.  684,  Chicago  etc.  Ry.  Co.  v.  WUlard,  220  U.  S. 
425,  65  L.  Ed.  626,  31  Sup.  Ct.  460,  and  Illinois  Central  R.  R.  Co.  v. 
Sheegog,  215  U.  S.  319,  54  L.  Ed.  212,  30  Sup.  Ct.  101,  all  applying  rule 
where  plaintiff  sued  lessor  and  lessee  railroad;  Northern  Pac.  Ry.  Co. 
V.  Mentzer,  214  Fed.  17,  130  C.  C.  A.  404,  holding  cause  not  removable 
on  account  of  separate  defense ;  Jones  v.  Casey-Hedges  Co.,  213  Fed.  45, 
holding  where  case  of  fraudulent  joinder  has  been  established,  cause 
will  be  removed;  American  Bridge  Co.  v.  Hunt,  130  Fed.  304,  64  C.  C.  A 
548,  den3ring  removability  of  action  for  wrongful  death  against  master 
and  employee;  Shaffer  v.  Union  Brick  Co.,  128  Fed.  98,  refusing  to  re- 
mand where  nonresident  brick  company  sued  jointly  with  employee  for 
latter 's  wrongful  act  was  not  connected  with  act,  liability  being  differ- 
ent ;  Yamell  v.  Felton,  102  Fed.  370,  104  Fed.  162,  holding  insufficient, 
under  act  of  1887-88,  for  removal  of  suits  on  diverse  citisenship,  peti- 
tion of  receiver  alone  when  sued  jointly  with  railroad ;  Marrs  v.  Felton, 
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102  Fed.  778|  holding  inseparable  Boit  against  receiver  and  railroad  for 
injury  due  to  negligence  of  servants;  Southern  Ry.  Co.  v.  Arnold,  162 
Ala.  576,  50  South.  294,  holding  in  determining  question  of  removali 
averments  of  complaint  are  to  be  taken  as  confessed ;  Central  Unien  Tel. 
Co.  V.  Riggs,  47  Ind.  App.  47,  91  N.  E.  835,  holding  where  complaint 
charges  negligence  on  part  of  resident  and  nonresident  defendants,  same 
is  not  removable;  Rutherford  v.  Illinois  Cent,  R.  Co.,  120  Ky.  22,  85 
S.  W.  200,  and  Louisville  etc.  R.  Co.  v.  Vincent,  116  Tenn.  335,  8  Ann. 
Caa.  66,  95  S.  W.  184,  both  holding  suit  against  railroad  and  engineer  of 
train  was  not  removable;  Hough  v.  Southern  Ry.  Co.,  144  N.  C.  700,  57 
S.  E.  472,  holding  joinder  of  train-dispatcher  in  suit  against  railroad 
will  prevent  removal ;  Eastin  &  Knox  v.  Texas  etc.  Ry.  Co.,  99  Tex.  659, 
92  S.  W.  839,  holding  agent  of  railroad  refusing  to  ship  cattle  by 
shortest  route  was  jointly  liable  with  company;  0 'Harrow  v.  Hender- 
son, 62  Fed.  770,  and  Brown  v.  Coxe  Bros,  ft  Co.,  75  Fed.  690,  following 
rule ;  Powers  v.  Chesapeake  etc.  Ry.  Co.,  169  U.  S.  97,  42  L.  Ed.  675, 
18  Sup.  Ct.  266,  railroad  and  its  servants  have  not  separate  controversy; 
Arrowsmith  v.  Nashville  etc.  R.  R.  Co.,  57  Fed.  169,  plaintiff's  pleadings 
must  be  taken  as  true;  Hukill  v.  Maysville  etc.  R.  R.  Co.,  72  Fed.  750, 
holding  infra;  Kane  v.  Indianapolis,  82  Fed.  772,  where  plaintiff  elects 

^  ^^  to  sue  jointly  it  is  the  same  as  if  the  cause  were  joint ;  Creagh  v.  Equi- 

table Life  etc.  Soc,  88  Fed.  3,  rule  holds,  though  defendants  allege  that 
they  are  not  jointly  liable ;  Evans  v.  Felton,  96  Fed.  177,  cause  is  not 

A&^  removable  on  ground  that  complaint  does  not  state  cause  of  action; 

Bowlcy  V.  Richmond  etc.  R.  R.  Co.,  110  N.  C.  317,  14  S.  E.  777,  cause 

}iifid  *  cannot  be  divided. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  eon- 
C  ^- '  troversy,  of  joint  action  for  tort  against  resident  and  nonresident 

111*-  defendants.    Note,  4  Ann.  Oajs.  1150. 

'^'  *-  Removal    of   cause    because   of   separable    controversy.    Note,    5 

^  ^  L.  B.  A.  (N.  8.)  62,  64,  66,  66,  67,  92. 


Pt.  Separability  is  detennlaed  "by  record  at  time  of  petition. 

.^^j.i^i  Approved  in  Railway  Cos.  v.  Hendricks,  88  Tenn.  714,  13  S.  W.  697, 

^Yti'  following  rule;  Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  152,  68 

^^  c-  L.  Ed.  647,  34  Sup.  Ct.  278,  holding  averment  in  petition  that  allega- 

•iCS-  tions  against  nonresident  railroad  were  untrue  is  insufficient  to  warrant 

^  mi  removal ;  Alabama  etc.  Ry.  Co.  v.  Thompson,  200  U.  S.  215,  60  L.  Ed. 

j^trV  ^fi»  26  Sup.  Ct.  161,  upholding  removability  of  action  against  foreign 

corporations  and  its  servants,  though  improperly  joined,  where  joinder 
made  in  good  faith ;  Chesapeake  &  0.  R.  R.  Co.  v.  Dixon,  179  XT.  S.  138, 


.ployee^ 


,^  45  L.  Ed.  126,  21  Sup.  Ct.  70,  holding  joint  action  against  railroad  and 


s 


fireman  and  engineer  for  wrongful  death  at  crossing,  and  common  citi- 


vJ< 


N 
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zenship  of  plaintiff  and  employees  defeats  removal;  Hough  v.  Society 
Electrique  Westinghouse  De  Russie,  232  Fed.  636,  holding  legal  effect 
of  facts  alleged  in  complaint  is  to  be  determined  by  court;  West  Side 
R.  Co^  V.  California  Pac.  R.  Co.,  202  Fed.  333,  holding  proceeding  to 
condemn  property  brought  against  several  defendants  is  not  removable; 
L.ewis  V.  Cincinnati,  N.  0.  &  T.  P.  Ry.  Co.,  192  Fed.  658,  holding  snit 
against  nonresident  railroad  and  resident  employee  is  not  removable 
whete  it  alleges  negligence  concurrent;  Offner  v.  Chicago  etoi  R.  Co., 
148  Fed.  202,  78  C.  C.  A.  359,  where  declaration  states  joint  cause  of 
action,  removal  petition  alleging  codefendant  not  party  to  negligence 
and  was  fraudulently  joined  to  prevent  removal  is  insufficient;  Thomas 
V.  Great  Northern  Ry .  Co.,  147  Fed.  86,  77  C.  C.  A.  255,  petition  for 
removal  alleging  resident  defendant  joined  with  nonresident  to  prevent 
removal  is  insufficient  where  joinder  not  alleged  to  be  wrongful  or 
fraudulent;  Helena  Power  etc.  Co.  v.  Spratt,  146  Fed.  314,  where,  in 
<;ondemnation,  equitable  title  is  in  resident  while  legal  title  is  in  non- 
resident, latter  cannot  remove;  Elkins  v.  Howell,  140  Fed.  159,  uphold- 
ing remcivability  by  suit  by  purcl^aser  for  specific  performance  against 
vendor  and  latter 's  subsequent  grantees;  Crawford  v.  Illinois  Central 
R.  Co.,  130  Fed.  395,  remanding  where  joinder  made  fraudulently  to 
prevent  removal;  Shaffer  v.  Union  Brick  Co.,  128  Fed.  99,  refusing  to 
remand  where  nonresident  brick  company  and  employee  sued  jointly 
for  injury  from  latter 's  wrongful  act,  company  not  being  connected 
with  such  act;  Fogarty  v.  Southern  Pac.  Co.,  123  Fed.  974,  holding  com- 
plaint against  railroad  and  employees  alleging  negligence  in  maintain- 
ing tracks  and  in  handling  cars  states  joint  action,  requiring  diverse 
citizenship  between  all  defendants  and  plaintiff;  Bryce  v.  Southern 
R.  Co.,  122  Fed.  710,  holding  where  complaint  against  railroad  and  en- 
gineer and  fireman  was  insufficient,  under  Code  Civ.  Proc,  §  163,  then 
joinder  will  not  defeat  removal;  Dougherty  v.  Yazoo  etc.  R.  Co.,  122 
Fed.  210,  211,  58  C.  C.  A.  651,  holding  complaint  ailing  that  palace 
car  was  operated  jointly  by  defendants  and  plaintiff's  injury  from  negli- 
gence stated  joint  action,  nonremovable  by  palace  car  company  alone; 
Union  Terminal  R.  Co.  v.  Chicago,  B.  &  Q.  R.  R.  Co.,  119  Fed.  211,  hold- 
ing suit  against  resident  and  nonresident  for  joint  negligence  cannot 
be  removed  on  simple  allegation  that  local  defendant  had  no  interest  in 
suit;  Charman  v.  Lake  Erie  &  W.  R.  Co.,  105  Fed.  451,  holding,  under 
Ind.  Stats.  1894,  §  7083,  allowing  action  against  railroad  and  employee 
jointly,  such  action  cannot  be  severed;  Prince  v.  Illinois  Cent.  R.  Co., 
98  Fed.  2,  holding  separable  suit  against  railroad  and  employees  for 
negligence,  under  statute  imposing  liability  on  company  alone  there- 
for may  be  removable;  Illinois  Central  R.  R.  Co.  v.  Robinson,  189  Ala. 
529,  66  South.  521,  holding  announcement  of  counsel  that  it  would  not 
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insist  on  verdict  against  domestic  company  was  not  grounds  for  re- 
moval; Chesapeake  etc.  Ry.  Co.  v.  Bank's  Admr.,  144  Ky.  142, 137  S.  W. 
1070,  and  Illinois  Cent.  R.  Co.  v.  Coley,  121  Ky.  395,  1  L.  B.  A.  (N.  S.) 
370,  89  S.  W.  237,  both  holding  where  at  trial  in  State  court  joinder  is 
found  to  be  fraudulent,  court  should  remove  cause;  Winston  v.  Illinois 
Cent.  R.  R.  Co.,  Ill  Ky.  959,  65  S.  W.  15,  holding  where  Ky.  Stats.,  §  6, 
makes  railroad  and  employees  jointly  liable  for  injuries,  suit  therefor 
is  joint  and  not  removable,  though  employees  joined  to  prevent ;  Dowell 
V.  Chicago  etc.  Ry.  Co.,  83  Kan.  566,  112  Pac.  138,  and  Rea  v.  Standard 
Mirror  Co.,  158  N.  C.  29,  73  S.  E.  118,  both  holding  allegation  in  peti- 
tion that  resident  defendant  was  fraudulently  joined  is  insufficient  for 
removal;  Dow  v.  Bradstreet  Co.,  46  Fed.  827,  rating  agency  may  show 
that  its  correspondent  was  fraudulently  joined;  Warax  v.  Cincinnati 
etc.  Ry.  Co.,  72  Fed.  640,  that  plaintiff  had  previously  proceeded  against 
one  defendant  is  not  sufficient  proof  of  fraudulent  intent;  Hukill  v. 
Maysville  etc.  R.  R.  Co.,  72  Fed.  750,  it  must  lippear  that  there  is  no 
cause  against  defendant  fraudulently  joined;  Illinois  Cent.  R.  R.  Co.  v. 
Le  Blanc,  74  Miss.  642,  21  South.  749,  mere  allegations  that  defendants 
were  fraudulently  joined  is  not  sufficient;  Bowley  v.  Richmond  etc. 
R.  R.  Co.,  lit)  N.  C.  318,  14  S.  E.  778,  proof  must  be  by  compe- 
tent evidence. 

Suit  against  two  corporatlona  for  Joint  trespam  is  not  separable. 
Approved  in  Regis  v.  United  Drug  Co.,  180  Fed.  207,  holding  suit 
against  corporation  and  its  manager  for  infringement  of  trademark  is 
not  removable ;  Welch  v.  Cincinnati,  N.  0.  &  T.  P.  Ry.  Co.,  177  Fed.  763, 
holding  suit  against  railroad  and  conductor  in  charge  of  train  is  not 
removable;  In  re  The  Jarnecke  Ditch,  69  Fed.  171,  claims  for  benefits 
in  establishment  of  drain  do  not  make  separate  controversy. 

Question  whether  one  of  two  corporaticnB  was  in  existence  cannot  be 
determined  on  petition. 

Approved  in  Kansas  City  R.  R.  v.  Daughtry,  138  U.  S.  303,  34  L.  Ed. 
964,  11  Sup.  Ct.  307,  issue  of  fact  raised  on  petition  must  be  tried  in 
Circuit  Court. 

Distinguished  in  Shane  v.  Butte  Elec.  R.  Co.,  150  Fed.  806,  on  filing 
of  removal  petition  State  court  cannot  try  issues  of  fact  affecting  Fed- 
eral jurisdiction. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  5  Ann.  Gas.  248. 

Fraud  in  joining  resident  as  codefendant  with  nonresident,  for  pur- 
pose of  preventing  removal  to  Federal  court.  Note,  22  L.  R.  A. 
(N.  8.)  1238. 
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>  Miscellaneous.  Cite^  in  Boatner  v.  American  Exp.  Co.,  122  Fed.  716, 
holding  joinder  of  employees  of  express  company  sued  on  contract  Ha- 
•bility  for  loss  of  package,  where  no  attempt  to  show  contract,  presumed 
fraudulent;  Swann  v.  Mutual  Reserve  Fund  Life  Assn.,  116  Fed.  234, 
remanding  suit  where  plaintiff  alleged  payment  of  over  two  thousand 
five  hundred  premiums  and  sued  for  nineteen  hundred  and  ninety,  de- 
fendant not  showing  amount  so  fixed  to  prevent  removal. 

132  U.  a  60^-612,  38  li.  Ed.  469,  10  8np.  Ct  220,  AVEBT  v.  0LEAB7. 

Bankruptcy  assignee's  suit  on  policies  assigned  by  bankmpt  is  against 
adverse  interest  nnder  Bankruptcy  Act. 

Approved  in  Cleary  v.  Ellis  Foundry  Co.,  132  U.  S.  613,  614,  83  L.  Ed. 
474,  10  Sup.  Ct.  223,  following  rule. 

Mere  omiBflion  of  polides  in  schedule  is  not  fraudulent  concealment. 
Approved  in  Cleary  v.  Ellis  Foundry  Co.,  132  U.  S.  614,  83  L.  Ed.  474, 
10  Sup.  Ct.  223,  following  rale. 

Assignee  relying  on  ftand  to  arrest  statate  mast  show  due  dlUgenca 
on  his  part. 

►  Approved  in  Arnold  Grocery  Co.  v.  Shackelford,  140  Qa.  589,  79  S.  E. 
471,  holding  trustee  in  bankruptcy  suing  to  set  aside  fraudulent  trans- 
fer is  not  bound  by  limitation  on  action  on  open  account ;  Scott  y.  Little, 
76  Fed.  564,  claim  must  be  contested  within  two  years  of  knowledge. 

Miscellaneous.  Cited  in  In  re  Thomas,  45  Fed.  793j  deed  of  bankrupt 
for  benefit  of  family  cannot  be  impeached  for  constructive  fraud  only. 

132  n.  S.  612-614.  33  Ifc  Ed.  473^  10  Sup.  Ct  223,  OLEABT  ▼.  ELU8 
FOnNi)BT  CO. 

Where  defendant  does  not  bring  error,  Judgment  will  be  affirmed,  al- 
tbongb  action  was  barred. 

Approved  in  O'Neil  v.  Wolcott  Min.  Co.,  174  Fed.  535,  27  L.  B.  A. 
(N.  8.)  200,  98  C.  C.  A.  309,  and  Board  of  Commissioners  of  Shawnee 
County  V.  Hurley,  169  Fed.  94,  94  C.  C.  A.  362,  both  holding  one  who 
does  not  take  appeal  cannot  be  heard  on  cross-errors;  Guarantee  Co.  of 
North  America  v.  Phenix  Ins.  Co.,  124  Fed,  172,  53  C.  C.  A.  376,  hold- 
ing appellee  not  suing  out  writ  of  error  or  appeal  cannot  assign  cross^ 
errors  to  give  Federal  appellate  jurisdiction ;  dissenting  opinion  in  Aetna 
Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  154  Fed.  567,  568,  83 
0.  C.  A.  431,  majority  holding  fact  that  case  went  to  trial  on  erroneous 
issue  could  not  be  reviewed  where  no  error  assigned. 
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to 

182  U.  &  614-626,  83  L.  Ed.  477,  10  Sup.  Ot.  186,  K0BEBT80N  t.  SDEL- 
HOFP. 

Bibbons  used  for  trimming  hats,  and  composed  mainly  of  silk,  are 
dutiable  at  twenty  per  cent. 

Approved  in  G.  W.  Sheldon  &  Co.  v.  United  States,  152  Fed.  320, 
holding  old  iron  chains  dutiable  as  scrap  iron ;  Gartner  v.  United  States, 

131  Fed.  575,  silk  ribbons  not  dutiable  as  silk  trimmings;  Cadwalader 
V.  Wanamaker,  149  U.  S.  540,  87  L.  Ed.  889, 13  Sup.  Ct.  981,  and  Walker 
▼.  Seeberger,  149  U.  S.  543,  87  L.  Ed.  840, 13  Sup.  Ct.  982,  where  ribbons 
were  used  chiefly  for  trimming  hats;  Hartranft  v.  Meyer,  149  U.  S. 
545, 87  L.  Ed.  841, 13  Sup.  Ct.  982,  and  Meyer  v.  Cadwalader,  49  Fed.  21,^ 
as  to  chinas  and  marcelines  used  chiefly  for  bat  linings;  Magone  v. 
Wiederer,  159  U.  S.  560,  40  L.  Ed.  260,  16  Sup.  Ct.  124,  and  Meyer  v. 
Cadwalader,  89  Fed.  965,  966,  969,  970,  32  C.  C.  A.  456,  chief  and  not 
exclusive  use  determines  classiflcation ;  Roessler  etc.  Chemical  Co.  v. 
United  States,  94  Fed.  823,  chief  use  determines  classification. 

Distinguished  in  Dodge  v.  United  States,  130  Fed.  625,  orange  flower 
water  and  rose  water  are  dutiable  as  "medicinal  preparations";  dissent- 
ing opinion  in  Hartranft  v.  Meyer,  149  U.  S.  547,  548^  87  L.  Ed.  841, 
842,  13  Sup.  Ct.  982,  majority  applying  rule  to  chinas  and  marcelines 
used  chiefly  for  hat  linings. 

Trial  court  properly  directs  verdict  where  tliere  is  no  fact  for  Jury. 

Approved  in  Lawton  v.  Carpenter,  195  Fed.  373,  115  C.  C.  A.  264, 
holding  where  both  sides  moved  for  directed  verdict,  same  was  submis- 
sion of  case  to  court  on  facts;  Gunther  v.  Liverpool  etc.  Ins.  Co.,  134 
U.  S.  116,  33  L.  Ed.  860,  10  Sup.  Ct.  450,  court  may  direct  verdict  where 
contrary  verdict  might  be  set  aside;  Stewart  v.  Sixth  Ave.  R.  Co.,  45 
Fed.  22,  verdict  on  conflicting  evidence  cannot  be  set  aside;  Sigua  Iron 
Co.  V.  Greene,  88  Fed.  210,  31  C.  C.  A.  477,  one  by  moving  for  verdict 
does  not  waive  right  to  go  to  jury. 

Distinguished  in  Walker  v.  Seeberger,  149  U.  S.  543,  37  L.  Ed.  840, 
13  Sup.  Ct.  982,  and  Cadwalader  v.  Wanamaker,  149  U.  S.  540,  87  L.  Ed. 
839,  13  Sup.  Ct.  981.  where  evidence  was  conflicting  as  to  use  made  of 
trimmings. 

Effect  of  request  by  both  parties  for  direction  of  verdict.    Note, 
6  Ann.  Gas.  545. 

132  U.  S.  627-632,  83  K  Ed.  460,  10  Sup.  Ot.  194,  PATBIGK  ▼.  OEAHAM. 

After  verdict,  party  cannot,  for  first  time,  state  ^reason  for  objecting 
to  testimony. 

Approved  in  Nashua  Sav.  Bank  v.  Anglo-American  Co.,  189  U.  S. 
231,  47  L.  Ed.  786,  23  Sup.  Ct.  519,  holding  where  evidence  supports 
verdict,  variation  in  proof  not  pointed  out  at  time  not  available;  Pine 

xrv— 62 
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River  Logging  etc.  Co.  v.  United  States,  186  U.  S.  287,  46  L.  Ei  1169, 
22  Sup.  Ct.  923,  holding  objection  of  no  evidence  to  support  joint  action 
against  defendant  not  available  for  first  time  in  Supreme  Court  on  writ 
of  error;  Grandison  v.  Robertson,  231  Fed.  794,  holding  where  defend- 
ants objected  that  the  evidence  could  not  bind  them,  right  of  cross- 
examination  was  waived;  Philadelphia  Casualty  Co.  v.  Fechheimer,  220 
Fed.  406,  holding  general  exception  to  action  of  court  in  overruling  en 
masse  exceptions  to  referee's  report,  is  insufficient ^Prettyman  v.  United 
States,  180  Fed.  37,  103  C.  C.  A.  384,  refusing  to  consider  objection 
where  no  grounds  were  stated;  A.  Coolot  Co.  v.  L.  Kahner  &  Co.,  140 
Fed."  839,  72  C.  C.  A.  248,  where  unobjected  evidence  supports  verdict, 
defective  pleadings  presumed  to  have  been  amended  to  conform  to 
proof  'r  Dresser  v.  Canadian  Pac.  Ry.  Co.,  116  Fed.  286,  63  C.  C.  A.  659, 
holding  unavailing  error  predicated  on  refusal  to  admit  evidence  of  con- 
versation, where  assignment  failed  to  show  substance  of  evidence  re- 
jected; Illinois  Car  etc.  Co.  v.  Linstroth  Wagon  Co.,  112  Fed.  739,  50 
C.  C.  A.  604,  holding  objection  that  contract  copy  in  evidence  was  not 
properly  stamped  not  available  for  first  time  on  motion  for  new  trial; 
Davis  V.  United  States,  107  Fed.  767,  46  C.  C.  A.  619,  holding  objection 
to  admission  of  evidence  that  same  is  incompetent  not  available  on 
writ  of  err<H*,  being  too  indefinite;  Missouri  etc.  Ry.  Co.  v.  Elliott,  102 
Fed.  106,  42  C.  C.  A.  188,  holding  admission  of  hearsay  evidence  to  prove 
wages  received  harmless  error  where  fact  proved  by  other  competent 
evidence;  State  v.  ClifEord,  69  W.  Va.  14,  62  S.  E.  986,  holding  where 
objection  is  made  to  court's  refusal  to  allow  witness  to  answer  ques- 
tion, expected  answer  must  be  stated;  District  of  Columbia  v.  Wood- 
bury, 136  U.  S.  462,  34  L.  Ed.  476,  10  Sup.  Ct.  994,  general  objections 
to  evidence  are  unavailing  in  appellate  court;  Boston  etc.  R.  R.  Co. 
V.  O'ReiUy,  168  U.  S.  335,  39  L.  Ed.  1007,  16  Sup.  Ct.  831,  appellate 
court  will  not  hear  for  first  time  reasons  which  would  have  made  objec- 
tion good;  Mitchell  v.  Marker,  62  Fed.  141,  25  L.  B.  A.  35,  10  C.  C.  A. 
306,  to  be  available  on  appeal,  objection  must  state  grounds;  North 
Chicago  St.  Ry.  Co.  v.  St.  John,  86  Fed.  807,  29  C.  C.  A.  634,  objection 
and  exceptions  are  not  available,  unless  -grounds  are  stated  in  bill  of 
exceptions. 

Appellate  court  cannot  aanime  tliat  rejection  of  model  as  evidence  was 
error. 

Approved  in  Ladd  v.  Missouri  Coal  etc.  Co.,  66  Fed.  882,  14  C.  C.  A. 
246,  offer  of  conversation  should  be  accompani/Bd  by  statement  of  what 
it  is. 

182  U.  S.  632-643,  33  I*.  Ed.  455,  10  Sup.  Ot.  190,  OIiAYTOK  ▼.  UTAH. 

Supreme  Odurt  wUl  xeviaw  texiitorlal  Judgment  qneMoning  GoremoE'* 
appointive  power. 
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Approved  in  Clough  v.  Curtis,  134  U.  S.  370,  33  L.  Ed.  949,  10  Sup. 
Ct.  576,  where  was  drawn  in  question  validity  of  the  assembly;  Mari- 
copa etc.  R.  R.  Co.  V.  Arizona,  156  U.  S.  351,  89  L.  Ed.  449,  15  Sup.  Ct. 
393,  whether  territory  may  extend  taxation  over  a  reservation,  draws  in 
question  validity  of  authority;  Caron  v.  Old  Reliable  Gold  Min.  Co.,  12 
N.  M.  222,  "^226,  6  Ann.  Gas.  874,  78  Pac.  65,  67,  holding  probate  court 
cannot  hear  contested  title  to  property. 

Distinguished  in  United  States  v.  Lynch,  137  U.  S.  287,  84  L.  Ed.  70S, 
U  Sup.  Ct.  117,  petition  for  mandamus  does  not  draw  in  question  valid- 
ity of  authority. 

Acquiescence  of  people  or  legislature  cannot  validate  law  conflicting 
with  Organic  Act. 

Approved  in  Berryman  v.  Board  of  Trustees  of  Whitman  Collccro, 
222  U.  S.  353,  56  L.  Ed.  281,  32  Sup.  Ct.  147,  holding  consent  of  Con- 
gress to  act  of  territory  will  not  be  implied  from  silence;  Caron  v.  Old 
Reliable  Gold  Min.  Co.,  12  N.  M.  222,  226,  78  Pac.  65,  67,  probate  court 
has  no  jurisdiction  over  contested  claim  of  title  between  estate  and 
stranger;  Garrett  v.  London  etc.  Ins.  Co.,  15  Okl.  224,  81  Pac.  421,  pro- 
bate courts  have  no  chancery  powers;  Central  Loan  etc.  Co.  v.  Campbell 
Com.  Co.,  5  Okl.  409,  49  Pac.  52,  arguendo. 

Part  of  Utali  act  creating  office  of  auditor  is  valid,  but  not  provlaion 
for  popular  electioa 

Approved  in  McCornick  v.  Thatcher,  8  Utah,  300,  304,  17  L.  R.  A.  249, 
251,  30  Pac.  1093,  1094,  creation  of  board  of  construction  is  valid, 
though  provision  for  election  is  not;  People  v.  Hasbrouck,  11  Utah,  307, 
39  Pac.  922,  Governor  may  appoint  during  recess  of  legislature. 

•  Actions  for  libel  or  slander  of  corporation.    Note,  62  L.  R.  A.  625. 

Miscellaneous.  Cited  in  Torrez  v.  County  Commrs.,  10  N.  M.  690, 
691,  65  Pac.  182,  holding  New  Mexico  courts  have  power  to  declare  un- 
constitutionality of  territorial  legislative  act;  Starkweather  v.  Kemp, 
18  Okl.  30,  88  Pac.  1046,  holding  probate  courts  cannot  hear  oriinnal 
proceedings  in  mandamus;  Capital  Printing  Co.  v.  Commrs.  of  Grant 
County,  8  Okl.  230,  56  Pac.  958,- territorial  probate  court  has  not  general 
chancery  jurisdiction. 

132  U.  S.  643-^4,  83  I*.  Ed.  459,  10  Cmp.  Ct  194,  JAGK  T.  UTAH. 

Not  cited. 

132  U.  8.  644-655,  83  L.  Ed.  483,  10  Sup.  Ot  182,  UNITED  STATES  T. 
CABB. 

Money  paid  by  mtotake  to  matt  caRler,  for  aorleeB  not  performed,  la 
recoverable. 
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Approved  in  Wisconsin  Cent.  R.  R.  Co.  v.  United  States,  164  U.  S. 
211,  41  L.  Ed.  406,  17  Sup.  Ct.  52,  postmaster-general  may  hold  funds 
du^  subject  to  decision  of  Court  of  Claims;  Wisconsin  Cent.  R.  R.  Co. 
-  V.  United  States,  164  U.  S.  212,  41  L.  Ed.  407,  17  Sup.  Ct.  52,  right 
to  recover  need  not  be  set  up  in  counterclaim;  Hibbs  v.  Beall,  41  App. 
D.  C.  598,  holding  money  paid  under  mutual  mistake  may  be  recovered 
as  money  had  and  received. 

132  U.  S.  655-661,  33  L.  Ed.  463,  10  6np.  Ot.  130,  FOBBE8  IJTHOOSAFH 
ETC.  CO.  V.  WOBTHINaTON. 

Iron  Bhow-cards  are  dutiable  at  forty-flye  per  cent  as  manufactiires  of 
iron. 

Approved  in  United  States  v.  Berst,  175  Fed.  122,  holding  cinemato- 
graph films  are  photographs;  United  States  y.  Quong  Lee  ft  Co.,  173 
Fed.  822,  holding  embroidered  fans  are  not  dutiable  as  embroidered 
wearing  apparel;  Wiebusch  &  Co.  v.  United  States,  84  Fed.  453,  28 
C.  C.  A.  154,  interpreting  classification  of  flax  manufactures. 

132  IT.  S.^662-693,  33  L.  Ed.  487,  10  Sup.  Ot.  206,  MTLLEB  T.  TEXAS  * 
PAO.  ET.  CO. 

Judgment  declaring  void  will  devising  land  is  lilnding  on  aJl  claiming 
thereunder  and  made  parties. 

Approved  in  Downey  v.  Seib,  185  N.  T.  434,  78  N.  E.  68,  reafltaning 
rule. 

Equitable   doctrine    of   virtual    representation.    Note,   Ann.   Gas. 
1913C,  659. 

Judgment,  while  binding  persons  not  in  l)eing,  and  having  contingent 
interests,  does  not  bind  those  in  being,  not  parties. 

Approved  in  County  of  Los  Angeles  v.  Winans,  13  Cal.  App.  244, 
109  Pac.  645,  and  Pugh  v.  Frierson,  221  Fed.  524,  525,  526,  137  C.  C.  A. 
223,  both  holding  life  tenants  having  disposed  of  property  in  disregard 
of  remaindermen,  they  could  not  be  said  to  represent  latter  in  subse- 
quent legislation;  Colorado  etc.  Ry.  Co.  v.  Blair,  214  N.  Y.  515,  Ann. 
Gas.  1916D,  1177,  108  N.  E.  843,  holding  trustee  cannot  represent  bond- 
holders; Tonnele  v.  Wetmore,  195  N.  T.  445,  88  N.  E.  1071,  holding 
judgment  of  court  construing  will,  will  bind  unborn  remaindermen; 
Gray  v.  Smith,  76  Fed.  532,  judgment  against  life  tenant  binds  remain- 
derman not  in  being;  Mayall  v.  Mayall,  63  Minn.  516,  65  N.  W.  944, 
contingent  interest  is  bound  where  court  has  before  it  all  parties  that 
can  be  braught  before  it. 

Distinguished  in  Bransford  Realty  Co.  v.  Andrews,  128  Tenn.  735, 
164  S.  W.  1178,  holding  remaindermen  may  be  represented  by  life  ten- 
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ants;  Chaffin  v.  Hull,  49  Fed.  526,  contingent  remainderman  is  not  bound 
by  decree  where  no  one  represents  bim. 

Judgments  against  persons  not  in  being.    Note,  97  Ain«  St.  Bep. 
765. 

EfEect  of  judgments  and  decrees  on  persons  not  in  being.    Note, 
2  Ann.  Gas.  791. 

Divestiture  of  estates  of  i)erson8  not  in  being.    Note,  8  L.  S.  A. 
(N.  S.)  66. 

In  Teocas,  land  certiflcates  are  cbattaU^  tranaferabla  by  parol  agreement. 
Approved  in  Stooksberry  v.  Swann,  12  Tex.  Civ.  App.  73|  84  S.  W. 
371,  written  transfer  need  not  be  acknowledged. 

Deed  with  expression  "free  ftom  claim  or  claims  •  •  •  of  all  persona 
whomsoever,"  contains  general  warranty. 

Approved  in  Bogers  v.  Clark  Iron  Co.,  104  Minn.  215,  220,  116  N.  W. 
745,  748,  holding  proof  of  customary  power  of  attorney  justifies  infer- 
ence as  to  what  one  contained;  dissenting  opinion  in  Smith  v.  Ingram, 
130  N.  C.  114,  40  S.  E.  989,  majority  holding  deed  with  warranty  to 
land  in  State,  executed  by  nonresident  married  woman,  not  acknowl- 
edged as  provided  by  Code,  §  1256,  N.  C,  raises  no  estoppel  and  is  void. 

Statute  having  conmienced  to  run  in  Texas  is  not  arrested  by  death,  and 
disabiilties  cannot  1)e  attacked. 

Approved  in  Elder  v.  McClaskey,  70  Fed.  540,  17  C.  C.  A.  251,  claim 
of  title  xmder  ancestor  is  not  claim  of  title  xmder  heir  where  heirship 
is  unknown. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  B.  0. 
232. 

182  n.  S.  698-701,  33  K  Ed.  602,  10  Sup.  Ot  228,  HHiTi  ▼.  W008TES. 

Patentat)Uity,  as  w^  as  priority,  must  be  determined  by  court,  before 
it  can  anthorlse  commlBBloner  to  issue. 

Approved  in  Davis  v.  Garrett,  152  Fed.  724,  holding  default  of 
defendant  will  not  compel  issuance  of  patent  to  plaintiff  as  matter  of 
course;  Doyle  v.  McRoberts,  10  App.  D.  C.  467,  holding  court  cannot 
abandon  question  of  priority ;  United  States  Credit  System  Co.  v.  Amer- 
ican etc.  Indemnity  Co.,  53  Fed.  818,  bill  making  profert  of  patent  may 
be  met  by  demurrer  and  patent  declared  invalid;  Christie  v.  Seybold, 
55  Fed.  72,  5  C.  C.  A.  33,  failure  in  interference  to  raise  question  whether 
patents  are  at  issue  does  not  estop  party  in  equity  suit. 

Distinguished  in  Richards  v.  Mcissner,  163  Fed.  959,  and.Richards  v. 
Meissner,  162  Fed.  486,  both  holding  in  suit  to  establish  plaintiff's  right 
to  patent,  evidence  as  to  its  anticipation  is  inadmissible;  Durham  v. 
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Seymour,  161  U.  S.  239,  40  L.  Ed.  684,  16  Sup.  Ct.  454,  since  act  of 
1891,  appeal  does  not  lie  from  District  of  Columbia  Court  of  Appeala, 
denying  patent;  Palmer  etc.  Tire  Co.  v.  Lozier,  84  Fed.  660,  in  inter- 
fering suit  under  Rev.  Stats.,  §  4918,  nothing  is  involved  but  priority.  . 

Mere  addition  of  lower  compartment  to  box  creamery  on  legs  ia  not 
invention. 

Approved  in  In  re  McNeill,  20  App.  D.  C.  297,  refusing  to  patent 
trimmer  and  stitch-forming  mechanism  on  sewing-machine. 

Mere  nawnen  in  form  or  shajfe  of  uaef nl  apparatus  Is  not  sni&clent  for 
patent. 

Approved  in  Hansen  v.  Slick,  216  Fed.  167,  holding  Slick  patent  for 
ref orging  car-wheels  showed  no  new  art ;  Excelsior  Drum  Wks.  v.  Bortel, 
190  Fed.  19,  holding  Ruggiero  and  Bougiorno  patent  for  phonograph 
horns  voijj  for  anticipation ;  Crier  v.  Innes,  160  Fed.  106,  holding  Young 
patent  for  design  for  sarcophagus  is  void  for  lack  of  invention;  Rich- 
ards V.  Meissner,  155  Fed.  137,  holding  in  suit  to  compel  issuance  of 
patent,  evidence  that  same  is  void  for  anticipation  is  admissible;  East- 
man Kodak  Co.  v.  Anthony  &  Scovill  Co.,  139  Fed.  45,  Turner  patent 
No.  639,713,  for  photographic  film  roll,  void;  Fay  v.  Mason,  127  Fed. 
328,  62  C.  C.  A.  159,  holding  Fay  reissued  patent  No.  11,664,  for  machine 
to  iron  collai*s  and  cuffs,  not  infringed  by  Rickey  patent  No.  660,277; 
Rodiger  v.  Thaddeus  Davids  Mfg.  Co.,  126  Fed.  965,  holding  void  for 
lack  of  invention  Rodiger  patent  No.  649,864,  for  mucilage-holder,  con- 
sisting of  cylindrical  cup  with  two  compartments  for  material  and  for 
brush ;  Leslie  v.  Tracy,  100  Fed.  476,  holding  void  for  lack  of  invention 
Tracy  and  Piatt  patent  No.  557,227,  for  improved  com  shredder;  Sobey 
V.  Holsclaw,  28  App.  D.  C.  77,  82,  holding  court  will  not  review  decision 
of  commission  as  to  unpatentability  of  article;  In  re  Musgrave,  10  App. 
D.  C.  170,  refusing  to  issue  patent  for  smokeless  fuel;  Burt  v.  Evory, 

133  U.  S.  359,  33  L.  Ed.  ^51,  10  Sup.  Ct.  397,  improvement  in  boots  and 
shoes;  Campbell  v.  Bailey,  45  Fed.  567,  catch-basin  covers  invalid  as 
mere  aggregation;  Johnson  Co.  v.  Pacific  Rolling  Mills  Co.,  47  Fed. 
589,  street  railroad  rails,  combining  tram  and  T-rails,  but  an  exercise 
of  mechanical  skill;  Deere  &  Co.  v.  Case  Plow  Works,  66  Fed.  844,  6 
C.  C.  A.  157,  com  cultivator  held  a  combination,  void  for  want  of 
novelty;  Klein  v.  Seattle,  77  Fed.  204,  23  C.  C.  A.  114,  insulating  pins, 
with  soft  metal  heads,  void  for  want  of  invention;  Interior  Lumber  Co. 
V.  Perkins,  80  Fed.  531,  25  C.  C.  A.  613,  certain  claims  of  shingle 
machine  held  not  invention;  Warren  Co.  v.  Rosenblatt,  80  Fed.  542,  25 
C.  C.  A.  625,  cycle  luggage-carrier  held  but  modification  of  hand-bag; 
Kelly  V.  Clow,  89  Fed.  303,  32  C.  C.  A.  205,  to  deprive  combination 
of  novelty,  all  its  elements  need  not  have  been  used  together  before, 
and  in  same  relation ;  Antisdel  v.  Chicagro  etc.  Cabinet  Co..  89  Fed.  312. 
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32  C.  C.  A.  216,  doctrine  of  a^regation  applies  not  only  to  machines, 
bat  to  articles  of  manufacture ;  Leittelier  v.  Mann,  91  Fed.  911,  changing 
location  of  parts  does  not  involve  invention ;  Christy  v.  Hygeia  etc.  Sad- 
dle Co.,  93  Fed.  969,  36  C.  C.  A.  31,  bicycle  saddles  held  not  invention ; 
Fond  du  Lac  County  v.  May,  137  U.  S.  407,  34  L.  Ed.  718,  11  Sup.  Ct. 
102,  prison  door  Operated  at  a  distance;  Consolidated  etc.  Mill  Co.  v. 
Walker,  138  U.  S.  132,  34  L*  Ed.  923,  11  Sup.Ct.  295,  roller  grinding- 
mills;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  637,  37.  L.  Ed.  312,  13  Sup. 
Ct.  477,  mode  of  tempering  springs;  Brush  Electric  Co.  v.  Julien  Ac- 
cumulator Co.,  41  Fed.  693,  cast-lead  in  secondary  battery  void  for  want 
of  novelty;  Consolidated  etc.  Mill  Co.  v.  Walker,  43  Fed.  579,  roller 
grinding-mill. 

Bight  to  patent  for  application  of  old  mechanical  process  or  obn- 
trivance  to  analogous  purpose.    Note,  20  £•  R.  0.  123* 


NOTES 

ONTHI 
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133  UNITED  STATES. 


183  V.  8.  1-20.  93  L.  Ed.  666,   10  8ap.  Ot.  244,  UMITED  8TATB8  T. 
8TOWEIJ.. 

Statato  awliuit  rervnna  ftands  im  not  penal  statato  to  Im  cmurtnwd 
strtcUy. 

Approved  in  United  States  t.  Graf  Distilling  Co.,  208  U.  S.  206,  52 
L.  Ed.  455,  28  Sup.  Ct.  264,  holding  whisky  is  not  subject  to  seizure 
simply  because  coloring  matter  is  added  after  stamping  by  revenue 
officer;  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  17,  49  L.  Ed.  369,  25 
Sup.  Ct.  158,  applying  rule  to  statute  inflicting  penidty  on  common  car- 
riers for  failure  to  equip  cars  as  required;  United  States  y.  Brown, 
224  Fed.  137,  holding  possession  of  opium  is  presumptive  evidence 
of  violation  of  act ;  United  States  v.  Two  Gallons  of  Whisky,  213  Fed. 
988,  holding  where  Indian  brings  whisky  into  Indian  territory  on  bor- 
rowed horse,  latter  is  not  subject  to  forfeiture;  United  States  v.  Ram- 
sey, 197  Fed.  147,  116  C.  C.  A.  668,  holding  receiver  of  railroad  comes 
under  Hours  of  Service  Act;  United  States  v.  St.  Louis  Southwestern 
Ry.  Co.,  189  Fed.  962,  holding  fact  that  office  closes  four  times  a  day 
for  period  of  one  hour  will  not  remove  it  from  Hours  of  Service  Act; 
United  States  v.  Thompson,  189  Fed.  841,  holding  indictment  for  unlaw- 
fully removing  whisky  need  not  allege  place  where  removed;  United 
States  V.  Gallant,  177  Fed.  283,  holding  felonious  intent  is  not  neces- 
sary to  offense  of  emptying  cask  of  liquor  without  defacing  stamp; 
United  States  v.  United  States  Fidelity  etc.  Co.,  144  Fed.  866,  distiller's 
bond  conditioned  on  compliance  with  distilling  regulations,  and  payment 
of  ]>enalties  or  fines  imposed,  covered  taxes  on  product  of  distillery; 
United  States  v.  Zemel,  137  Fed.  991,  in  suit  on  distillers'  bond,  declara- 
tion need  not  set  forth  specific  regulation  violated;  United  States  v. 
Cole,  134  Fed.  698,  holding  valid  revenue  assessment  on  spirits  not 
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ported  by  distiller  under  Rev.  Stats.,  §  3309 ;  Roberts  v.  Pacific  etc.  Nav. 
Co.,  104  Fed.  579,  holding  where  either  defendant,  one  citizen  of  differ- 
ent State  from  plaintiff,  the  other  alien,  would  have  right  to  remove  if 
Sued  alone,  removal  not  precluded  by  their  uniting;  United  States  v. 
Two  Hundred  and  Forty-six  and  One-half  Pounds  of  Tobacco,  103  Fed. 
792,  794,  holding,  under  Rev.  Stats.,  §  3400,  bona  fide  mortgagee  allow- 
ing mortgaged  personalty  to  remain  with  cigar  manufacturer,  forfeits 
same  by  latter's  violating  internal  revenue  law;  District  of  Columbia  v. 
Fickling,  33  App.  D.  C.  375,  holding  cab  company  maintaining  stand  in 
public  station  is  liable  to  tax;  Daniels  v.  Homer,  139  N.  C.  231,  S 
L.  R^  A.  (N.  S.)  997,  51  S.  E.  997,  holding  statute  for  confiscating  prop- 
erty used  in  violating  fishing  laws  as  construed  not  unconstitutional; 
dissenting  opinion  in  First  Nat.  Bank  v.  United  States,  206  Fed.  380, 
46  L.  R.  A.  (N.  S.)  1139,  124  G.  C.  A.  256,  majority  holding  bank  col- 
lecting draft  attached  to  bill  of  lading  covering  shipment  of  liquor 
commits  no  offense;  Hunter  v.  Coming  &  Co.,  86  Fed.  915,  30  C.  C.  A. 
483,  holding  revenue  statute  included  soakage;  United  States  y.  Two 
Barrels  Whisky,  96  Fed.  480,  37  C.  C.  A.  518,  arguendo. 

Distinguished  in  United  States  v.  Riley,  88  Fed.  481,  holding  summons 
for  forfeiture  not  properly  indorsed. 

Forfeiture  extends  only  to  iBterest  of  dlBtUler  or  persons  consentixi^  to 
distlUing. 

Approved  in  United  States  v.  One  Bay  Horse,  128  Fed.  208,  holding 
Rev.  Stats.,  §§3450,  3453  (U.  S.  Comp.  Stats.  1901,  pp.  2277,  2278), 
providing  forfeitures  for  acts  intended  to  defraud  Federal  government 
of  internal  revenue  on  oleomargarine,  partially  repealed  Act  of  August 
2,  1886,  c.  840,  §  17;  United  States  v.  National  Surety  Co.,  122  Fed.  909, 
59  C.  C.  A.  130,  holding  distiller's  officiitl  or  annual  bond,  under  Rev. 
Stats.,  §  3260  (U.  S.  Comp.  Stats.  1901,  p.  214),  binds  sureties  during 
term  unless  spirits  are  entered  for  deposit  in  warehouse;  Five  Hundred 
and  Eighty-one  Diamonds  v.  United  States,  119  Fed.  561,  60  L.  R.  A. 
595,  56  C.  C.  A.  122,  holding  right  of  vendor  to  reclaim  goods  obtained 
by  fraud  inapplicable  against  United  States  to  forfeit  the  goods,  pur- 
chaser attempting  to  evade  customs  by  smuggling  same ;  Pilcher  v.  Fair- 
cloth,  135  Ala.  313,  33  South.  546,  holding,  under  U.  S.  Rev.  Stats.,  §  3450 
(Comp.  Stat§.  1901,  p.  2277),  forfeiture  takes  place  upon  commission 
Qf  act,  title  relating  back  at  judicial  condemnation,  avoiding  all  inter- 
mediate sales;  Mansfield  v.  Excelsior  Refining  Co.,  135  U.  S.  341,  34 
L.  Ed.  168,  10  Sup.  Ct.  831,  forfeiture  of  leasehold  interest  only;  Glenn 
V.  Winstead,  116  N.  C.  466,  458,  21  S.  E.  394,  innocent  mortgagee  exempt 
from  forfeiture. 

AU  personalty  on  premises  is  subject  to  forfeiture  regardless  of  owners 
ship. 
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Approved  in  The  Frolic,  148  Fed.  923,  chronometer  used  on  vessel 
forfeited  with  her  as  appurtenance,  under  Chinese  Exclusion  Act  of 
May  6, 1882,  though  not  belonging  to  owner  of  vessel. 

Forfeiture  occutb  wben  offense  committed  and  condemnation  relates  to 
that  time. 

Approved  in  United  States  v.  One  Distillery,  43  Fed.  862,  853,  but 
right  of  forfeiture  barred  by  criminal  prosecution. 

Distinguished  in  The  Fredericka  Schepp,  195  Fed.  624,  holding  in  for- 
feiture of  vessel  for  false  registry,  forfeiture  dates  from  date  o^ 
seizure. 

When  forfeiture  of  property  under  statute  takes  effect.    Note,  7 
AxuL  Gas.  899. 

Only  equity  of  redemption  ifl  affected  by  condemnation  of  property 
previonaly  mortgaged. 

Approved  in  United  States  v.  Two  Barrels  Whisky,  96  Fed.  482,  37 
C.  C.  A.  518,  holding  property  not  subject  to  forfeiture  as  against  inno- 
cent mortgagee. 

Miscellaneous.  Cited  historically'  in  United  States  v.  Stowell,  75 
Fed.  1023. 

133  tr.  8.  21>29,  S3  L.  Ed.  613,  10  Sup.  Ct.  216,  CASE  T.  KELLY. 

Bailroad'B  power  to  acquire  real  estate  la  limited  to  purposes  stated 
in  cbarter. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Western  Union  Tel.  Co.,  207 
Fed.  13,  124  C.  C.  A.  573,  holding  State  alone  can  object  to  failure  of 
telegraph  company  to  file  certificate  of  lines  condemned;  Groo  v.  Nor- 
man, 42  App.  D.  C.  391,  holding  conveyance  of  land  to  corporation  for 
unauthorized  purpose  is  not  necessarily  void;  Williams  v.  Jol^nson,  203 
Mass.  549,  95  N.  E.  92,  holding  railroad  cannot  carry  on  business  of 
dealing  and  speculating  in  land;  Economic  Power  etc.  Co.  v.  City  of 
Buffalo,  195  N.  Y.  294,  88  N.  E.  392,  holding  fact  that  private  corpora- 
tion possesses  right  of  eminent  domain  does  not  make  it  public  cor- 
poration; Brown  v.  Chesapeake  etc.  Canal  Co.,  73  Md.  601,  assuming 
land  to  be  properly  acquired  by  canal  company;  Connecticut  etc.  Lum- 
ber Co.  V.  Olcott  Falls  Co.,  65  N.  H.  379,  13  L.  R.  A.  831,  21  Atl.  1091, 
grant  of  riparian  rights,  etc.,  to  manufacturing  company;  United  States 
V.  Northern  Pac.  R.  R.  Co.,  152  U.  S.  300,  38  L.  Ed.  449,  14  Sup.  Ct. 
604,  arguendo. 

Legislature  can  enact  tliat  private  statate,  aa  railroad  charter,  be 
JndiciaUy  noticed,  lyy  declaring  it  poblia 
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Cited  in  Western  etc.  R.  Co.  v.  Robcrson,  61  Fed.  694,  9  C.  C.  A.  646, 
taking  judicial  notice  of  State  acts  providing  for  construction  of  rail- 
road. 

Validity  and  construction  of  statute  requiring  court  to  take  judicial 
notice  of  certain  matters.    Note,  Ann.  Gaa.  1914D,  543,  545. 

Court  win  not  aid  railroad  to  acquire  land  ultra  Tlres»  altiiough  State 
does  not  object. 

Approved  in  In  re  Federal  Biscuit  Co.,  218  Fed.  755,  134  C.  C-  A. 
%31,  holding  trustee  cannot  by  selling  goods  of  bankrupt  defeat  land- 
lord's lien  for  rent;  Kohlruss  v.  Zachery,  139  Ga.  631,  77  S.  E.  815, 
holding  specific  performance  will  not  be  decreed  in  favor  of  corporation 
to  obtain  property  not  necessary  in  its  business;  Prairie  Slough  Fish- 
ing etc.  Club  V.  Kessler,  252  Mo.  434,  436,  437,  159  S.  W.  1082,  1083, 
1084,  holding  educational  corporation  could  not  condemn  land  for  hunt- 
ing and  fishing  purposes;  Mutual  Life  Ihs.  Co.  v.  Stephens,  214  N.  T. 
493,  108  N.  E.  857,  holding  owner  of  building  could  not  object  that 
action  of  lessee  insurance  company  exercising  option  to  purchase  acted 
ultra  vires ;  State  v.  Superior  Court,  33  Wash.  548,  74  Pac.  688,  defend- 
ant in  condemnation  proceeding  can  set  up  defense  that  majority  of 
stock  of  plaintiff  corporation  is  owned  by  aliens  and  it  is  therefore  with- 
out right  to  own  land;  South  &  N.  A.  R.  R.  Co.  v.  Highland  Ave.  etc. 
R.  R.  Co.,  119  Ala.  113,  117,  24  South.  116,  118,  company  with  power 
to  build  street  railroad  could  not  build  belt  line  to  carry  freight;  Con- 
necticut Mut.  Ins.  Co.  V.  Smith,  117  Mo.  290,  38  Am.  St.  Rep.  664,  22 
S.  W.  628,  but  holding  capacity  of  corporation  to  take  could  not  be 
collaterally  attacked;  Bowman  Daily  Co.  v.  Mooney,  41  Mo.  App.  673, 
refusing  to  enforce  contract  ultra  vires  of  corporation;  Lamed  v.  Beal, 
65  N.  H.  185,  23  Atl.  150,  holding  de  facto  corporation  liable  on  executed 
contract  of  loan;  dissenting  opinion  in  Keller  v.  Eureka  etc.  Mfg.  Co., 
43  Mo.  App.  101,  11  L.  R.  A.  477,  arguendo. 

Distinguished  in  Barnes  v.  Multnomah  County,  145  Fed.  700,  county 
having  power  to  purchase  land  for  some  purposes,  objection  that  it 
was  not  authorized  to  purchase  particular  land  for  the  purpose  intended 
cannot  be  raised  in  ejectment  by  grantor's  heirs;  Schneider  v.  Sellers, 
98  Tex.  388,  84  S.  W.  420,  corporation  having  acquired  land,  though 
ultra  vires,  may  maintain  defense  of  bona  fide  purchaser  against  per- 
sons having  equities  against  its  grantor;  Scott  v.  Farmers'  etc.  Nat. 
Bank,  97  Tex.  57,  75  S.  W.  15,  enforcing  trust  to  land  in  favor  of  rail- 
road company,  it  not  appearing  that  it  had  no  power  to  take  the  land ; 
Farrington  v.  Putnam,  90  Me.  442,  38  L.  R.  A.  353,  37  Atl.  666,  holding 
heirs  of  testator  could  not  question  right  of  corporation  to  receive  de- 
vise; Fayette  Land  Co.  v.  Louisville  etc.  R.  Co.,  93  Va.  286,  24  8.  E. 
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1018y  holding  executed  sale  of  real  estate  to  corporation  not  void  though 
nltra  vires. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  cor- 
porations.   Note,  70  Am.  St.  Beti.  166. 

Right  of  private  persons  to  contest  corporation's  power  to  take  or 
hold  property.    Note,  82  L.  B.  A.  296. 

What  hetterments  are  and  when  aUowance  should  be  made  therefor. 
Note,  81  Am.  St.  Begi.  189. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  oourts. 
Note,  40  L.  B.  A.  (N.  S.)  449. 

133  tr.  a  30-49,  S3  L.  Ed.  616^  10  Sup.  Ot.  280,  BIOHABBSON  V.  GBEEK. 

Corporation  stockholder  may  loan  to  corporation,  taking  iMOda  as 
security,  but  transaction  must  be  bona  fide. 

Approved  in  Idaho-Or^on  Light  etc.  Co.  v.  State  Bank,  224  Fed. 
46,  139  C.  C.  A.  503,  holding  where  bonds  paid  by  railway  company 
were  of  no  value,  there  was  not  any  consideration  for  issue  of  bonds 
to  it  in  repayment ;  Butterfield  v.  Woodman,  223  Fed.  960,  139  C.  C.  A. 
436,  holding  director  cannot  by  causing  bonds  to  issue  obtain  fraudulent 
preference  over  creditors;  State  Bank  v.  Idaho-Oregon  Light  etc.  Co., 
219  Fed.  591,  holding  exchange  of  bonds  between  power  company  and 
railway  owning  majority  of  its  stock  was  void  where  both  companies 
insolvent;  Fidelity  Trust  Co.  v.  Washington-Oregon  Corporation,  217 
Fed.  602,  holding  averment  in  intervener's  petition  that  bonds  were 
issued  without  consideration  is  insufiScient  to  stay  foreclosure  proceed- 
ings; Whitridge  v.  Mt.  Vernon  etc.  Duck  Co.,  210  Fed.  312,  holding 
where  corporation  owns  majority  stock  in  another  company,  contracts 
between  it  will  be  closely  scrutinized;  Wyman  v.  Bowman,  127  Fed.  276, 
62  C.  C.  A.  189,  holding  solvent  corporation  may  lawfully  prefer  one 
creditor  to  others,  preference  being  made  in  good  faith  to  continue  it 
as  going  concern,  though  liabilities  exceed  assets;  American  Exch.  Nat. 
Bank  v.  Ward,  111  Fed.  789,  55  L.  R.  A.  356,  49  C.  C.  A.  611,  holding 
corporation  not  precluded  preferring  bona  fide  creditor  because  he  is 
also  one  of  its  directors,  but  he  must  prove  his  absolute  good  faith  in 
equity;  Fouche  v.  Merchants'  Nat.  Bank,  110  Ga.  841,  36  S.  E.  262, 
holding  corporation  creditor  may  recover  from  one  alleged  to  be  stock- 
holder therein,  it  appearing  defendant  was  in  fact  stockholder  at  time 
when  legally  liable;  Leader  Pub.  Co.  v.  Grant  Trust  etc.  Co.,  182  Ind. 
661,  108  N.  E.  125,  holding  where  officer  of  corporation  takes  lease  in 
his  own  name,  same  will  be  deemed  lease  of  corporation;  City  Nat. 
Bank  v.  Goshen  Woolen  Mills  Co.,  35  Ind.  App.  580,  69  N.  E.  212,  hold- 
ing director  is  an  ofiScer  until  day  he  resigns;  Harle-Haas  Drug  Co.  v. 
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Rogers  Drug  Co.,  19  Wyo.  55,  Ann.  Gas.  1913E,  181,  113  Pac.  795,  hold- 
ing mortgage  given  to  director  who  owned  but  two  shares  of  stock  will 
not   be   deemed   fraudulent;   Figge  v.   Bergenthal,  130   Wis.   615,   109 

-N.*  W.  588,  holding  fact  that  note  given  by  manager's  wife  was  not 
listed  on  books,  will  not  be  considered  fraudulent  where  there  is  bona 
fide  intent  to  pay  same;  Elliott  v.  Farmers'  Bank,  61  W.  Va.  654,  57 
S.  E.  247,  holding  officers  of  bank  liable  to  stockholders  and  depositors 
for  mismanagement;  Smith  Purifier  Co.  v.  McGroarty,  136  U.  S.  241, 
34  L.  Ed.  349,  10  Sup.  Ct.  1019,  mortgage  of  insolvent  corporation  held 
invalid;  Farmers'  etc.  Trust  Co.  v.  San  Diego  Car  Co.,  45  Fed.  527, 
pledge  of  bonds  by  president  to  secure  prior  indebtedness  held  invalid; 
Coe  V.  East  &  West  R.  Co.,  52  Fed.  543,  holding  contract  between  com- 
panies having  same  stockholders  valid;  Gould  v.  Little  etc.  Ry.  Co., 
52  Fed.  686,  and  Foster  v.  Belcher's  Sugar  Refining  Co.,  118  Mo.  264,  24 
S.  W.  70,  holding  loan  by  director  to  company  valid  claim;  Sutton  Mfg. 
Co.  V.  Hutchinson,  63  Fed.  501,  11  C.  C.  A.  320,  holding  mortgage  exe- 
cuted by  insolvent  company  to  another  having  common  directors  fraudu- 
lent ;  Bosworth  v.  Jacksonville  Nat.  Bank,  64  Fed.  620,  12  C.  C.  A.  331, 
preference  to  officer  of  railway  as  a  creditor  avoided;  Burchinell  v. 
Bennett,  10  Colo.  App.  506,  52  Pac.  53,  sustaining  mortgage  given 
director  by  insolvent  corporation;  Illinois  Steel  Co.  v.  O'Donnell,  156 
111.  636,  47  Am.  St.  Bep.  251,  SI  L.  R.  A.  268,  41  N.  E.  188,  notes  given 
in  good  faith  held  valid  preferences  to  officers;  Henderson  v.  Indiana 
Trust  Co.,  143  Ind.  569,  40  N.  E.  519,  holding  insolvent  corporation 
had  power  to  prefer  creditors;  Dummer  v.  Smedley,  110  Mich.  477,  88 
L.  B.  A.  502,  68  N.  W.  264,  sustaining  pledge  of  bonus  stock  to  raise 
money  for  legitimate  purposes  of  corporation;  Jones  v.  Hale,  32  Or. 
472,  52  Pac.  313,  mortgage  to  director  valid;  Lyons  etc.  Hardware  Co. 
V.  Perry  etc.  Mfg.  Co.,  86  Tex.  164,  22  L.  R.  A.  816,  24  S.  W.  24,  holding 
preferential  deed  of  trust  invalid;  Manhattan  Trust  Co.  v.  Seattle  etc. 
Iron  Co.,  16  Wash.  522,  48  Pac.  340,  postponing  bondholders  who  were 
also  stockholders  to  creditors;  separate  opinion  in  Corey  v.  Wadsworth, 
118  Ala.  539,  44  L.  R.  A.  783,  25  South.  521,  court  holding  directors 
could  prefer  themselves  in  payment  of  bona  fide  debts. 

Explained  in  Gottlieb  v.  Miller,  154  111.  53,  39  N.  E.  994,  and  Weyeth 
etc.  Mfg.  Co.  V.  James  etc.  Co.,  15  Utah,  131,  47  Pac.  611,  upholding 
preference  by  insolvent  corporation;  First  Nat.  Bank  v.  Dovetail  etc. 
Gear  Co.,  143  Ind.  553,  52  Am.  St.  Bep.  437,  40  N.  E.  811,  sustaining 

,  mortgage  made  by  insolvent  company. 

What  is  a  withdrawing  of  the  assets  of  corporations.    Note,  57  Am. 
St.  Bep.  66,  79,  80. 

Corporation's  a^eement  iflsning  bonus  stopk  to  director  as  additicmal 
Bscnxity  is  ftandulent. 


991  RICHARDSON  v.  GREEN.  133  U.  S.  30-49 

Approved  in  dissenting  opinion  in  Chick  v.  Fuller,  114  Fed.  31,  51 
C.  C.  A.  648,  majority  holding  corporation  mortgage  to  bank,  directors 
whereof  being  large  stockholders,  is  valid  where  corporation  is  believed 
to  be  solvent  concern  but  in  fact  is  insolvent. 

Bonus  stock.    Note,  38  L.  B.  A.  492. 

Director  holding  bonus  stock  as  security  is  liable  to  same  extent  as 
bona  flde  holder  of  unpaid  stock. 

Approved  in  See  v.  Heppenheimer,  69  N.  J.  Eq.  78,  61  Atl.  860,  hold- 
ers of  bonu9  stock  issued  on  purchase  of  bonds  liable  to  creditors  in 
the  amount  of  their  stock,  though  they  had  not  subscribed  for  it. 

Oorporatlon's  capital  stock  is  assets  for  payment  of  debts,  and  creditors 
may  assume  that  stock  issued  is  paid  up. 

Approved  in  In  re  Commonwealth  Lumber  Co.,  223  Fed.  671,  holding 
unpaid  subscriptions  are  assets  in  determining  whether  corporation  is 
insolvent;  In  re  Remington  Automobile  &  Motor  Co.,  139  Fed.  776, 
allowing  assessment  for  unpaid  portion  of  stock  though  it  had  been 
issued  under  bona  fide  agreement  for  less  than  par  value ;  Great  Western 
Min.  &  Mfg.  Co.  V.  Harris'  Estate,  111  Fed.  42,  holding  assets  of  insol- 
vent corporation  are  a  trust  fund  for  payment  of  debts  and  cannot  be 
withdrawn  by  stockholders,  without  providing  for  the  debts^  Gilbert 
V.  Washington  Beneficial  Endowment  Assn.,  10  App.  D.  C.  339,  holding: 
sale^of  forty  thousand  dollars  worth  of  property  for  fourteen  thousand 
dollars  was  fraud  on  creditors;  Spratling  v.  Westbrook,  140  Ga.  630,  79 
S.  E.  538,  holding  trustee  in  bankruptcy  may  maintain  one  equitable  ac- 
tion to  obtain  unpaid  subscriptions  from  stockholders;  City  Item  etc. 
Printing  Co.  v.  Phoenix  Furniture  etc.  Co.,  108  La.  266,  32  South.  472, 
holding  unpaid  subscriptions  to  capital  stock  of  ^limited  corporation  are 
assets  which  the  receiver  must  collect  to  apply  to  payment  of  debts; 
Bernard  v.  Carr,  167  N.  C.  482,  83  S.  E.  817,  holding  where  one  holds 
stock  to  qualify  as  director,  he  assumes  responsibilities  of  shareholder; 
Gilmore  v.  Smathers,  167  N.  C.  446,  83  S.  E.  825,  holding  principals  are 
liable  on  stock  subscribed  by  agents;  Holcombe  v.  Trenton  White  City 
Co.,  80  N.  J.  Eq.  136,  82  Atl.  624,  holding  owners  of  shares  of  bonus 
stock  liable  to  creditors;  Saylor  v.  Commonwealth  Investment  &  Bank- 
inc:  Co.,  38  Or.  211,  62  Pac.  655,  holding  corporation  president  and  sec- 
retary without  directors'  authority  executing  note  of  corporation,  subse- 
quent default  judp^ment  rendered  thereon,  stockholders  may  attack 
validity  of  judgment;  Billmyer  Lumber  Co.  v.  Merchants*  Coal  Co.,  66 
W.  Va.  705,  26  L.  R.  A.  (N.  S.)  1101,  66  S.  E.  1077,  holding  corporation 
assuming  debts  of  another  company  binds  itself  to  pay  claims  for  un- 
liquidated damages;  Handley  v.  Stutz,  139  U.  S.  427,  85  L.  Ed.  234, 
11  Sup.  Ct.  534,  gratuitous  issue  of  additional  stock  held  not  binding 


133  U.  8. 3(M9  NOTES  ON  U.  S.  REPORTS.  992 

on  creditors;  Farmers'  etc.  Trust  Co.  y.  San  Diego  Car  Co.,  45  Fed. 
620y  equitable  lien  of  general  creditor  npon  assets  of  company;  Sntton 
Mfg.  Co.  y.  Hutchinson,  63  Fed.  500,  U  C.  C.  A,  320,  holding  general 
creditors  entitled  before  mortgagee;  Butler  y.  CockriU,  73  Fed.  947,  20 
C.  C.  A.  122,  proceeds  of  insolvent  company  distributed  pro  rata;  Ames 
y.  Union  Pac.  Ry.  Co.,  74  Fed.  343,  receiver  of  railroad  prevented  from 
diverting  income  to  pay  deficit  of  distinct  bat  constituent  road;  Frank- 
lin Nat.  Bank  v.  Whitehead,  149  Ind.  583,  63  Am.  St.  Bep.  319,  39 
la.  B.  A.  733,  49  N.  E.  599,  holding  receiver  trustee  for  creditors;  Hooper 
y.  Central  Trust  Co.,  81  Md.  580,  29  L.  B.  A^  268,  32  AtL  510,  preferring 
mortgage  bondholders  to  holders  of  stock  falsely  issued  as  fully  paid; 
Van  Cleve  v.  Berkey,  143  Mo.  123,  42  L.  B.  A.  600,  44  S.  W.  746,  where 
property  exchanged  for  stock  was  not  fair  equivalent ;  Hebberd  y.  South- 
western etc.  Cattle  Co.,  55  N.  J.  Eq.  31,  36  Atl.  127,  holders  of  bonus 
stock  liable  for  demands  of  creditors;  Nenny  y.  Waddill,  6  Tex.  Ciy. 
App.  247,  25  S.  W.  309,  creditors  allowed  to  recover  unpaid  balance 
of  stock ;  Peters  y.  Bain,  133  U.  S.  692,  33  L.  Eel  704,  10  Sup.  Ct.  361, 
Gould  V.  Little  Rock  etc.  Ry.  Co.,  52  Fed.  684,  and  Fogg  y.  Blair,  139 
U.  S.  125,  35  L.  Ed.  106,  11  Sup.  Ct.  477,  all  arguendo. 

Distinguished  in  A.  Leschen  &  Sons  Rope  Co.  y.  Allen,  187  Fed.  981, 
110  C.  C.  A.  315,  holding  persons  dealing  with  mining  corporations  are 
chargeable  with  notice  that  nominal  value  of  stock  does  not  necessarily 
represent  amount  paid  in;  Clark  v.  Bever,  139  U.  S.  110,  111,  113,  35 
L.  Ed.  94,  95,  11  Sup.  Ct.  473,  474,  creditor  taking  stock  in  payment 
not  bound  to  other  creditors  for  face  value  of  stock;  In  re  Beard's 
Estate,  7  Wyo.  116,  75  Am.  St.  Bep.  888,  38  L.  B.  A.  862,  50  Pac.  229, 
receiver  of  insolvent  corporation  not  entitled  to  preference  over  cred- 
itors of  insolvent  stockholders;  National  Park  Bank  v.  Peavey,  64  Fed. 
917,  and  First  Nat.  Bank  y.  Peavey,  69  Fed.  458,  holding  atockholders' 
liability  under  Iowa  statute  enforceable  by  action  at  law. 

Stockholder's  liability  on  stock  issued  at  discount.    Note,  8  L.  B.  A. 
(N.  S.)  265. 

OdntroUlng  director  olitaintaig  posscwlon  of  stock  aa  secorlty  has  no 
supezior  lion. 

Approved  in  City  Nat.  Bank  v.  Goshen  etc.  Mills  Co.,  35  Ind.  App. 
570,  580,  586,  69  N.  E.  209,  212,  214,  director  of  insolvent  corporation 
cannot  resign  for  purpose  of  receiving  preference  from  corporation; 
Eastern  Cable  Co.  v.  Great  Western  Mfg.  Co.,  164  Mass.  275,  41  N.  £. 
297,  holding  unissued  notes  not  part  of  assets. 

Equity  jurisdiction  to  enforce  unpaid  stock  subscription.    Note,  46 
L.  B.  A.  (N.  S.)  449. 

Miscellaneous.  Cited  in  Central  Trust  Co.  v.  California  &  N.  R.  Co., 
110  Fed.  72,  holding  individual  bondholders,  in  trustee's  suit  to  for»- 


993  NOTES  ON  U.  S.  REPORTS.  133  U.  S.  49-M 

close  mortgage  seeming  bonds,  may  intervene  to  contest  validity  of  cer- 
tain of  the  bonds ;  Depauli  v.  Espitallier,  3  Cal.  App.  240,  84  Pac.  999, 
holding  creditor  may  maintain  suit  to  prevent  misappropriation  of  trust 
fund  before  adjudication  in  bankruptcy;  Green  v.  Chicago  etc.  Ry.  Co., 
49  Fed.  908,  1  C.  C.  A.  478,  further  hearing  in  same  litigation. 

188  17.  8.  4IMS0,  88  !•.  Ed.  624,  10  Sup.  Ot  280,  NELSON  ▼.  GBEEK. 

Not  cited. 

133  V.'b.  60-64,  S3  !•.  Ed.  624,  10  Sup.  Ot.  224,  MASON  y.  PEWASIO  ION. 
CO. 

Ooxporate  diarter  bavlng  expired,  mlnoxtty  tfiareholden  may  insiJitoii 
sale  of  assets  and  dl8trll)utlon. 

Approved  in  Geddes  v.  Anaconda  Copper  Min.  Co.,  222  Fed.  134, 135, 
holding  corporation  might  sell  its  property  on  unanimous  consent  of  its 
stockholders;  Steams  Coal  etc.  Co.  v.  Van  Winkle,  221  Fed.  696,  137 
C.  C.  A.  314,  holding  stockholders  may  sue  for  possession  of  land  in 
hands  of  adverse  claimant;  Jackson  Co.  v.  Gardiner  Inv.  Co.,  220  Fed. 
297, 133  C.  C.  A.  324,  upholding  exchange  of  shares  of  stock  where  value 
was  equal;  Jackson  Co.  v.  Gardiner  Inv.  Co.,  200  Fed.  116,  118,  118 
C.  C.  A«  287,  holding  minority  stockholders  can  restrain  exchange  of 
shares  for  shares  of  lesser  value;  Ferry  v.  Latrobe  Steel  Co.,  155  Fed. 
171,  holding  corporation  in  process  of  dissolution  cannot  invest  cash 
in  another  corporation ;  Talbot  v.  Mason,  125  Fed.  102,  60  C.  C.  A.  145, 
holding  claimant  denied  allowance  from  fund  in  court,  consenting  in 
open  court,  with  opposing  counsel  for  smaller  sum  paid,  estopped  to 
prosecute  appeal  from  order  disallowing  claim;  Morris  v.  Elyton  Land 
Co.,  125  Ala.  277,  28  South.  516,  holding  where  unanimous  consent  is 
necessary  to  transfer  by  corporation  of  its  property  in  payment  for 
other  corporation's  stock,  nonassenting  stockholder  may  object  to  trans- 
fer; Farish  v.  Cieneguita  Copper  Co.,  12  Ariz.  242,  243,  100  Pac.  783, 
holding  stockholder  present  by  proxy  is  estopped  to  deny  its  proxy  should 
have  been  recognized;  Stewart  v.  Pierce,  116  Iowa,  750,  89  N.  W.  240, 
holding  court  of  equity  in  winding  up  corporation  affairs,  charter  hav- 
ing expired,  cannot  order  sale  of  another  corporation 's  property,  though 
fitock  of  latter  belongs  to  former;  Emery  v.  Kalamazoo  etc.  Const.  Co., 
132  Mich.  572,  94  N.  W.  23,  majority  members  of  limited  partnership 
cannot  exchange  its  assets  for  stock  in  corporation  and  compel  minor- 
ity members  to  take  pro  rata  of  stock;  Schwab  v.  E.  G.  Potter  Co.,  194 
N.  Y.  416,  87  N.  E.  672,  holding  minority  stockholder  could  restrain 
organization  of  new  corporation  and  transfer  of  assets ;  Blais  v.  Brazeau, 
25  R.  I.  420,  56  Atl.  187,  sale  of  property  of  incorporated  society  to 
XIV— 63 
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syndicate  representing  majority  of  members,  and  ratified  by  themselves, 
fraudulent  against  minority  members;  Phillips  v.  Providence  Steam 
Engine  Co.,  21  R.  I.  306,  43  Atl.  599,  holding  in  absence  of  unfairness  or 
fraud,  minority  stockholder  cannot  object  to  sale  of  corporation's  busi- 
ness agreed  to  by  majority,  same  being  no  longer  profitable;  Germer  v. 
Triple-State  Natural  Gas  etc.  Co.,  60  W.  Va.  165,  54  S.  E.  518,  holding 
stockholder  who  is  present  at  meeting  is  estopped  to  deny  legality  of 
proceeding;  Lindemann  v.  Rusk,  125  Wis.  231,  104  N.  W.  125,  where 
on  expiration  of  bank's  charter  director  organized  new  bank  and  had 
corporate  assets  transferred  to  it,  stockholders  of  old  bank  could  com- 
pel new  corporation  to  account  for  value  of  goodwill ;  Mason  v.  Pewabic 
Min.  Co.,  66  Fed.  396,  13  C.  C.  A.  532,  holding  costs  of  suit  in  principal 
case  not  chargeable  against  corporation;  Byrne  v.  Schuyler  etc.  Mfg. 
Co.,  65  Conn.  353,  28  L.  R.  A.  309,  31  Atl.  837,  holding  transfer  of  prop- 
erty of  corporation  for  stock  in  another  company  ultra  vires;  Opinion 
of  the  Justices,  66  N.  H.  639,  33  Atl.  1082,  and  Bass  v.  Roanoke  Nav. 
etc.  Co.,  Ill  N.  C.  446,  19  L.  R.  A.  252,  16  S.  E.  404,  both  arguendo. 

•  Distinguished  in  Traer  v.  Lucas  Prospecting  Co.,  124  Iowa,  117,  99 
N.  W.  294,  upholding  sale  by  prospecting  corporation,  over  dissent  of 
stockholder,  of  all  its  property;  Bowditch  v.  Jackson  Co.,  76  N.  H.  364, 
Ann.  Gas.  1913A,  866,  82  Atl.  1021,  holding  minority  stockholders  were 
not  entitled  to  have  goods  sold  at  auction  instead  of  private  sale;  Post 
V.  Beacon  etc.  Electrical  Co.,  84  Fed.  375,  28  C.  C.  A.  431,  89 
Fed.  5,  32  C.  C.  A.  151,  where  minority  were  estopped  to  ask  for  rescis- 
sion by  subscribing  to  new  company;  Glymont  Imp.  etc.  Co.  v.  Toler, 
80  Md.  290,  30  Atl.  653,  change  of  charter  not  fundamental ;  Phillips  v. 
Providence  Steam  Engine  Co.,  21  R.  I.  306,  45  L.  R.  A.  562,  43  Atl.  599, 
sustaining  sale  of  property  of  insolvent  corporation  at  fair  and  reason- 
able price. 

•  Limited  in  Baltimore  etc.  R.  R.  Co.  v.  Cannon,  72  Md.  498,  20  Atl. 
125,  holding  transfer  of  assets  of  relief  association  to  railroad  valid, 
and  minority  not  entitled  to  distribution;  dissenting  opinion  in  Germer 
V.  Triple-State  Natural  Gas  etc.  Co.,  60  W.  Va.  188,  54  S.  E.  527,  major- 
ity holding  stockholder  who  is  present  at  meeting  is  estopped  to  deny 
legality  of  proceeding. 

Corporations.    Note,  103  Am.  St.  Rep.  561,  563. 

Who  may  object  to  sale  of  property  by  corporation  as  ultra  vires 
act.    Note,  Ann.  Gas.  1916A,  843. 

-    Right  of  minority  stockholder  or  stockholders  to  maintain  suit  to 
wind  up  or  dissolve  corporation.    Note,  15  Ann.  Gas.  424. 

Right  of  majority  stockholders  to  purchase  corporate  property. 
Note,  14  Ann.  Gas.  921. 
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Equity  dionld  oid«r  aocoonthi^  l)y  dlrecton  on  dissolation,  referring 
to  master. 

Approved  in  Mumford  v.  Ecudor  Dev.  Co.,  Ill  Fed.  643,  holding 
majority  stockholders  of  corporation  may  lawfully  make  contract  with 
the  company,  hut  equity  will  interpose  to  protect  rights  of  minority 
stockholders. 

Distinguished  in  Farmers'  etc.  Trust  Co.  v.  Toledo  etc.  R.  Co.,  54  Fed. 
771,  holding  dissenting  stockholder  concluded  hy  valid  sale  of  railroad 
property. 

What  is  a  withdrawing  of  the  assets  of  corporations.    Note,  67 
Am.  St.  Rep.  76.. 

Miscellaneous.  Cited  in  Mason  v.  Pewabie  Min.  Co.,  100  Fed.  340, 
holding  special  master  penfiitting  defendant  company  to  take  away  its 
books,  hearing  greatly  retarded  thereby,  not  matter  of  bad  faith  jus- 
tifying removal  eight  years  thereafter. 

133  n.  S.  65-67,  33  !•.  Ed.  570,  10  Sup.  Ot  241,  SAN  FBAN0I8OO  T. 
ITSELL. 

Decision  of  State  court  9»  to  conclufliT«ne0B  of  former  Judgment  in- 
volyes  no  Federal  question. 

Approved  in  Chase  v.  Phillips,  223  U.  S.  715,  56  L.  Ed.  627,  32  Sup. 
Ct.  521,  Field  v.  Barber  Asphalt  Paving  Co.,  209  U.  S.  540,  52  L.*  Ed. 
917,  28  Sup.  Ct.  757,  and  Jones  v.  Vane,  200  U.  S.  614,  60  L.  Ed.  621, 
26  Sup.  Ct.  755,  all  following  rule;  King  v.  West  Virginia,  216  U.  S.  101, 
54  L.  Ed.  401,  30  Sup.  Ct.  225,  refusing  to  review  State  decision  that 
certain  land  was  not  within  boundary  of  land  grant ;  Kenney  v.  Craven, 
215  U.  S.  130,  54  L.  Ed.  125,  30  Sup.  Ct.  64,  holding  no  Federal  ques- 
tion is  involved  in  decree  declaring  one  pui  chasing  from  trustee  in  bank- 
ruptcy to  be  purchaser  pendente  lite;  Delmar  Jockey  Club  v.  Missouri, 
210  U.  S.  335,  52  L.  Ed.  1084,  28  Sup.  Ct.  732,  refusing  to  consider  claim 
that  due  process  is  denied  corporation  in  forfeiture  of  charter  for  non- 
user. 

The  following  dismissed  for  want  of  Federal  jurisdiction:  Giles  y« 
Little,  134  U.  S.  649,  S3  L.  Ed.  1063,  10  Sup.  Ct.  624,  decision  of  State 
court  construing  will;  Bcatty  v.  Benton,  135  U.  S.  254,  34  L.  Ed.  127, 
10  Sup.  Ct.  751,  construction  of  trust  deed  by  State  court;  O'Neil  v. 
Vermont,  144  U.  S.  336,  36  L.  Ed.  457,  12  Sup.  Ct.  698  (see  dissenting 
opinion  in  144  U.  S.  368,  86  L.  Ed.  468, 12  Sup.  Ct.  710),  question  whether 
sale  of  liquors  was  in  Vermont;  California  v.  HoUaday,  159  U.  S.  417, 
40  L.  Ed.  202,  16  Sup.  Ct.  53,  questions  as  to  dedication  of  park;  Baker 
V.  Brickell,  166  U.  S.  717,  41  L.  Ed.  1186,  17  Sup.  Ct.  991,  and  ChappeU 
V.  Stewart,  169  U.  S.  733,  42  L.  Ed.  1215, 18  Sup.  Ct.  940. 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  B.  529,  541. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  474. 

133  17.  8.  67-78,  33  I*.  Ed.  664,  10  Sup.  Ot.  238,  8CHRABEB  T.  MANU- 
FAOTUBEBS'  NAT.  BANK. 

Stockholders  are  not  liable  for  debts  contnusted  after  Iiq:aidatioii  vnlen 
contracted  In  aid  thereof. 

Approved  in  McClaine  v.  Rankin,  197  U.  S.  159,  49  L.  Ed.  705,  25 
Sup.  Ct.  410,  personal  liability  of  shareholders  in  national  bank  under 
Rev.  Stats.,  §  5151,  not  contract  liability  within  Bal.  (Wash.)  Code, 
§  4800,  subd.  3,  prescribing  limitation ;  Covell  v.  Fowler,  144  Fed.  539, 
denying  stockholders'  liability  for  judgment  against  insolvent  corpo- 
ration for  services  rendered  after  apypointment  of  receiver,  where  nature 
of  services  not  set  out;  Rogers  v.  Stag  Mining  Co.,  185  Mo.  App.  671, 
171  S.  W.  679,  holding  liability  for  tort  is  debt  of  corporation  for  which 
stockholders  are  liable;  Muir  v.  Citizens'  Nat.  Bank,  39  Wash.  59,  80 
Pac.  1008,  after  bank  went  into  liquidation  it  was  not  required  to  reg- 
ister transfer  of  its  stock  and  issue  new  stock  to  transferee. 

Distinguished  in  Hale  v.  Hardon,  95  Fed.  758,  37  C.  C.  A.  240  (see 
dissenting  opinion  in  95  Fed.  783,  37  C.  C.  A.  240),  there  being  no  show- 
ing that  debt  was  contracted  after  insolvency. 

Corporate  oAcezB  cannot  bind  shareholders  to  new  oMlgations  after 
liquidation. 

Approved  in  Moss  v.  Whitzel,  108  Fed.  580,  holding  national  bank 
ofiScers  have  no  power  to  incur  liability  on  part  of  bank  after  it  has 
gone  into  liquidation  which  will  bind  shareholder. 

Judgment  on  guaranty.  In  suit  three  yeaxs  after  Mqnldattan,  does  nol 
bind  stockholders. 

Approved  in  Ward  v.  Joslin,  186  U.  S.  152,  46  L.  Ed.  1099,  22  Sup. 
Ct.  811,  holding  judgment  against  corporation  under  Kansas  Constitu- 
tion does  not  prevent  stockholder  showing  obligation  was  ultra  vires 
and  unconstitutional,  affirming  100  Fed.  679 ;  Frost  v.  Herbert,  20  Idaho, 
341,  38  L.  B.  B.  (N.  S.)  875,  118  Pac.  1096,  holding  agreement  between 
guarantor  and  principal  debtor  that  certain  of  mortgaged  property  be 
sold  will  not  release  guarantor;  McBryan  y.  Universal  Elevator  Co., 
130  Mich.  116,  89  N.  W.  684,  holding  judgment  against  corporation  on 
note  not  conclusive  against  stockholders,  but  latter  may  show  considera- 
tion failed,  payee  taking  back  property  given  therefor;  Wilgns  v.  Ger^ 
main,  72  Fed.  776,  19  C.  C.  A.  188,  holding  defendant  copartners  not 
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estopped  by  judgment  against  corporations  of  which  they  were  stock- 
holders; German  Nat.  Bank  v.  Farmers  &  Merchants'  Bank,  54  Neb. 
598,  74  N.  W.  1087,  without  application ;  dissenting  opinions  in  Hale  v. 
Hardon,  95  Fed.  787,  37  C.  C.  A.  240,  majority  holding  judgment  in 
action  by  creditors  binding  on  nonresident  stockholders;  Hansop  v. 
'Davison,  73  Minn.  463,  76  N.  W.  257,  majority  holding  ancillary  action 
against  nonresident  stockholder  proper;  Langworthy  v.  Garding,  74 
Minn.  332,  77  N.  W.  209,  majority  holding  assessment .  made  by  court 
conclusive  evidence  of  its  necessity. 

Distinguished  in  Ward  v.  Joslin,  105  Fed.  230,  44  C.  C.  A.  456,  hold- 
ing, under  Kansas  law,  corporation  having  received  benefit  of  contract 
estopped  to  plead  ultra  vires  act,  but  judgment  against  corporation  not 
conclusive  upon  individual  stockholder ;  Ball  v.  Warrington,  87  Fed.  698, 
holding  allegation  of  defense  to  action  on  judgment  that  latter  was 
fraudulently  obtained,  insuflBcient;  Dexter  v.  Edmands,  89  Fed.  472, 
holding,  under  E^nsas  statute,  judgment  against  corporation  oondusive. 

Judgment  against  corporation — ^Effeet  of  as  against  stockholder. 
Note,  97  Am.  St  Rep.  470. 

Guaranty — Release  of  principal  after  maturity  of  obligation  as 
affecting  guarantor.    Note,  38  L.  B.  A.  (N.  8.)  876. 

Btockloldera  eannot  go  Debind  Judi^ment  on  goaraiity  and  question 
wlietlier  it  was  released. 

Approved  in  Gund  v.  Ballard,  73  Neb.  555,  103  N.  W.  312,  holding 
stockholders  can  question  good  faith  of  adjudication  of  indebtedness 
between  corporation  and  its  president. 

183  V.  a  78-82,  83  L.  Ed.  568,  10  Bup.  Ot.  242,  STUABT  ▼.  BOULWARE. 

Interest  of  creditor  who  may  recover  more  than  five  thousand  dollars 
gives  Supreme  Court  Jurisdiction. 

Approved  in  Simms  v.  Simms,  175  U.  S.  169,  44  L.  Ed.  118,  20  Sup. 
€t.  61,  decree  for  alimony  and  counsel  fees  exceeding  five  thousand  dol- 
lars appealable;  Nutter  v.  Brown,  58  W.  Va.  244,  1  L.  R.  A.  (N.  S.) 
1083,  52  S.  E.  91,  allowing  appeal  from  decree  against  receiver  for  costs 
only. 

Beceiver  is  officer  of  court,  but  may  have  couns^  and  court  may  allow 
for  fees. 

Approved  in  Olson  v.  State  Bank,  72  Minn.  327,  75  N.  W.  379,  allow- 
ing receiver  reasonable  attorney's  fees. 

AUowaoce  of  counsel  fees  is  made  to  receiver  and  not  to  counseL 
'    Approved  in  Sullivan  v.  .Gage,  145  Cal.  769,  79  Pac.  541,  refusing 
inandamus  to  compel  state  board  of  examiners  to  allow  claim  for  fee 
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• 
of  attorney  for  receiver  in  suit  to  wind  up  corporation;  Welch  v.  Ren- 
shaw,  14  Colo.  App.  635,  69  Pac.  970,  holding  amount  for  attorney's  fees 
allowed  a  receiver,  being  discretionary  with  the  court,  its  actions  not 
disturbed  on  appeal,  discretion  being  properly  used ;  Mohr-Weil  Lumber 
Co.  V.  Russell,  109  Ga.  585,  34  S.  E.  1008,  holding  though  attorney  join 
with  party  for  allowance  of  attorney's  fee  for  bringing  fund  into  court, 
proceeding  regarded  in  name  and  right  of  party;  Davis  v.  Swedish 
American  Nat.  Bank,  78  Minn.  413,  79  Am.  St  Rep.  400,  80  N.  W.  955, 
holding  where  attorney's  fees  are  disallowed  in  discretion  of  court,  he 
not  being  party  to  proceedings  in  court  below  has  no  independent  right 
of  appeal ;  First  Nat.  Bank  v.  Oregon  Paper  Co.,  42  Or.  402,  71  Pac.  145, 
holding  an  allowance  of  counsel  fees  on  behalf  of  a  receiver  is  made  to 
such  receiver,  and  not  to  the  counsel;  Joost  v.  Bennett,  123  Cal.  427, 
56  Pac.  44,  holding  no  claim  against  property  in  hands  of  receiver  for 
services  rendered  to  latter;  dissenting  opinion  in  Crumlish  v.  Shenan- 
doah etc.  R.  R.  Co.,  40  W.  Va.  671,  22  S.  E.  106,  arguendo. 

Equity  may  fix  oompenBation  for  recelveiB,  or  leave  amofont  to  ap- 
pointing court. 

Approved  in  Elk  Fork  Oil  &  Gas  Co.  v.  Foster,  99  Fed.  500,  39  C.  C.  A. 
615,  holding  cost  of  receivership,  receiver  being  appointed  by  court's 
ovhi  motion,  chargeable  against  funds  in  receiver's  hands,  absence  of 
fraud  or  improper  conduct  of  parties ;  Sullivan  Timber  Co.  v.  Black,  159 
Ala.  587,  48  South.  876,  holding  compensation  may  be  allowed  in  periodi- 
cal payments  or  in  lump  sum;  Handrie  &  Bothoff  Mfg.  Co.  v.  Parry,  37 
Colo.  364,  86  Pac  115,  holding  where  receiver  had  no  authority  to  work 
mine,  expenses  should  not  be  allowed  as  costs;  Graham  v.  Carr,  133 
N.  C.  450,  45  S.  E.  848,  holding  each  creditor  of  estate  must  pay  his 
pro  rata  share  to  receiver  for  administering  affairs  of  insolvent  corpo- 
ration; Harrigan  v.  Gilchrist,  121  Wis.  398,  435,  439,  99  N.  W.  994, 
adjusting  compensation  allowed  receiver  by  lower  court ;  American  Loan 
&  Trust  Co.  V.  South  Atlantic  R.  Co.,  81  Fed.  63,  holding  court  could 
only  allow  counsel  fees  for  its  own  receiver;  dissenting  opinion  in  Crum- 
lish V.  Shenandoah  etc.  R.  R.  Co.,  40  W.  Va.  669,  672,  22  S.  E.  106, 107, 
majority  modifying  allowance  for  large  counsel  fees  to  receiver. 

Comvenaatlon  is  matter  of  discretion,  and  is  presumed  correct. 
Approved  in  Eames  v.  H.  B.  Claflin  Co.,  231  Fed.  696,  holding  allow- 
ance of  fee  of  thirty-three  thousand  dollars  in  settlement  of  affairs  of 
fifty-five  million  dollars  company  was  not  too  low;  Weiss  v.  Haight 
&  Freese  Co.,  165  Fed.  433,  91  C.  C.  A.  382,  refusing  to  disturb  award 
of  counsel  fees  made  by  court;  West  v.  East  Coast  Cedar  Co.,  113  Fed. 
743,  51  C.  C.  A.  411,  holding  the  awarding  of  costs  in  equity  is  discre- 
tionary with  the  court  and  no  appeal  lies  from  its  action  in  the  matter; 
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Wilkinson  v.  Washington  Trust  Co.,  102  Fed.  31,  42  C.  C.  A.  140,  hold- 
ing where  chancellor  appointing  receiver  as  special  master  to  foreclose 
against  water  company  and  fixed  his  compensation,  his  discretion  is 
not  reviewable  in  absence  of  abuse;  In  re  Scott,  99  Fed.  407,  hold- 
ing receiver  in  bankruptcy  appointed  to  preserve  bankrupt  property 
in  three  different  towns,  referee's  allowance  of  $1.95  per  day  for  each 
store  for  one  hundred  and  ninety  days  not  unreasonable;  Bartholomew 
v.  Union  Trust  Co.  (Meyers  v.  Mutual  life  Ins.  Co.),  36  Ind.  App.  330, 
75  N.  E.*32,  refusing  to  review  action  of  lower  court  in  not  allowing 
attorney  fee  in  receivership  proceeding;  Berry  v.  Rood,  225  Mo.  94,  123 
S.  W.  890,  upholding  allowance  of  five  thousand  dollars  counsel  fees 
where  litigation  involved  three  separate  suits;  Campbell  v.  Charleston 
St.  Ry.  Co.,  73  W.  Va.  494,  80  S.  E.  809,  refusing  to  disturb  allowance 
on  appeal ;  Southern  California  Motor  Road  Co.  v.  Union  Loan  &  Trust 
Co.,  64  Fed.  451, 12  C.  C.  A.  216,  holding  allowances  of  lower  court  for 
fees  of  counsel  and  receiver  reasonable;  Pennie  v.  Roach,  94  Cal.  520, 
29  Pac.  956,  and  Watson  v.  Sutro,  103  Cal.  172,  37  Pac.  202,  allowance 
of  attorney's  fees  by  lower  court  held  reasonable. 

Receivers.    Note,  18  Am.  St.  Rep.  268. 

Review  of  chancery  decree  for  costs  only.    Note,  6  Ann.  Oas.  100. 

133  U.  8.  83-92,  33  L.  Ed.  561,  10  Sup.  Ot.  235,  OHIO  OENTBAIa  R.  R.  CO. 
V.  OENTBAIi  TBUST  GO. 

rinding  tliat  balance  on  bonds  yet  unmatured  wa«  due  under  mortgage^ 
beld  erroneous. 

Approved  in  McFadden  v.  Mays  Landing  etc.  R.  R.  Co.,  49  N.  J.  Eq. 
186,  22  Atl.  936,  holding  principal  not  due  but  decreeing  sale  of  property 
as  a  whole. 

Judgment  mro  conf eno  gives  complainant  no  more  tlian  is  claimed. 
Approved  in  United  States  v.  Six  Hundred  &  Fifty  Cases  of  Tomato 
Catsup,  166  Fed.  775,  holding  on  taking  of  libel  pro  confesso.  United 
States  has  burden  of  proving  misbranding  of  catsup;  Knott  v.  Giles,  27 
App.  D.  C.  593,  holding  where  plea  to  bill  has  been  found  to  be  false, 
same  will  be  taken  as  confessed;  Perkins  v.  Tyrer,  24  App.  D.  C.  456, 
holding  decree  pro  confesso  admits  the  facts  but  not  the  conclusions  to 
be  drawn  therefrom;  Sybass  v.  Town  of  Ft.  Myers,  56  Fla.  825,  47 
South.  349,  holding  defendant  has  no  right  to  present  defense  after  tak- 
ing of  decree  pro  confesso;  Armstrong  v.  Painter,  75  W.  Va.  400,  83 
8.  £.  1030,  holding  decree  pro  confesso  may  be  opened  up  so  as  to  allow 
credit;  Cape  Fear  etc.  Transp.  Co.  v.  Pearsall,  90  Fed.  438,  33  C.  C.  A. 
161,  decree  pro  confesso  in  admiralty  should  conform  to  proofs,  not  alle- 
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gations  of  libel ;  Price  ▼.  Boden,  39  Fla.  222,  22  Sonth.  658,  ex  parte 
proceedings  after  decree,  pro  conf esso. 

Defendant  may,  on  appeal,  contest  snfidency  of  UU  to  Justify  decrae 
pro  conf  esso. 

Approved  in  AuU  v.  Day,  133  Mo.  349,  34  S.  W.  581,  holding  court 
could  correct  its  ruling  although  answer  admitted  allegations  of  x>etition. 

Equity  Bnle  92  does  not  Justify  entry  of  defldeacy  decree  for  balance 
on  bonds  not  matured. 

Approved  in  Sturtevant  v.  National  etc.  Pipe  Works,  88  Fed.  614,  32 
€.  C.  A.  57,  holding  decree  against  pledge-holder  of  stock  not  justified 
hybiU. 

Proceedings  to  enforce  mortgage  for  part  of  debt.    Note,  87  L.  B.  A* 
748. 

Miscellaneous.  Cited  in  Dover  v.  Greenwood,  177  Fed.  953,  holding 
party  cannot  be  deprived  of  right  to  cross-examine  witnesses  in  patent 
proceedings. 

t 

133  U.  8.  92-106,  88  !■.  Ed.  660,  10  8np.  Ot.  281,  HJJKOIB  CENT.  S.  Bw 
CO;  V.  BOSWOBTH. 

Naked  fee  to  confiscated  property  remained  in  offender  as  dead  estate. 

Approved  in  United  States  v.  Dunnington,  146  U.  S.  348,  349,  36 
L.  Ed.  1000,  13  Sup.  Ct.  82,  holding  fee  not  forfeited  under  confiscation 
act;  Citizens'  Bank  v.  Hyams,  42  La.  Ann.  732,  7  South.  701,  confiscatee 
could  not  dispose  of  fee. 

Pardon  restored  offender  to  control  of  fee  in  conflscated  estate,  subject 
to  life  estate  sold. 

Approved  in  Jenkins  v.  Collard,  145  IT.  S.  556,  86  L.  Ed.  816,  12  Sup. 
Ct.  872,  and  Beard  v.  Lufrin,  46  La.  Ann.  881, 15  South.  208,  both  hold- 
ing pardon  gave  effect  to  previous  covenants  of  warranty  by  offender; 
•Fischel  v.  Mills,  55  Ark.  346,  347, 15  L.  R.  A.  397,  18  S.  W.  237,  holding 
fine  could  be  remitted  before  paid  to  county  treasurer  or  audited  by 
court ;  Mender  v.  Carruthers,  3  Kan.  App.  82,  44  Pac.  1098,  holding  quit- 
claim of  offender  made  before  pardon  ineffectual  to  pass  fee;  United 
States  V.  Dunnington,  146  U.  S.  348,  36  L.  Ed.  1000,  13  Sup.  Ct.  82, 
arguendo. 

Distinguished  in  Heirs  of  Ledouz  v.  Lavedan,  52  La.  Ann.  327,  27 
•South.  203,  204,  holding,  upon  confiscation  of  property  as  incident  of 
war  power,  after  amnesty,  remnant  of  estate  remained  suspended,  legal 
title  passing  to  his  heirs  upon  confiscatee 's  death. 

Effect  of  pardon  on  fine,  forfeiture  or  costs.    Note,  15  L.  S.  A.  895. 
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133  XT.  S.  107-138,  S3  I..  Ed.  638,  10  Sup.  Ct  260,  COLE  v.  OimNINaHAll 

Oonstttational  proTision  for  faith  and  credit  does  not  prednde  ques- 
tioning jniisdlction  or  ftand. 

Approved  in  Chambers  v.  Baltimore  etc.  R.  R.  Co.,  207  U.  S.  148,  52 
L.  Ed.  146,  28  Sup.  Ct.  34,  holding  statute  of  Ohio  gave  right  o£  action 
in  favor  of  representative  of  deceased  when  latter  was  resident  of 
Ohio;  Thormann  v.  Frame,  176  U.  S.  366,  44  L.  Ed.  503,  20  Sup.  Ct.  448, 
in  absence  of  recital  of  domicile,  appointment  of  administrator  in  State 
of  decedent's  death,  there  being  effects  of  estate  therein,  is  not  adjudica- 
tion that  decedent  died  at  domicile ;  Eberhart  v.  United  States,  204  Fed. 

893,  123  C.  C.  A.  180,  holding  suit  on  bond  of  public  contractor  was 
barred  after  one  year ;  Goodyear  Tire  etc.  Co.  v.  Rubber  Tire  Wheel  Co., 
164  Fed.  871,  holding  laws  of  Cuba  during  military  occupation  must  be 
proven ;  Beauchamp  v.  Bertig,  90  Ark.  360,  23  L.  R.  A.  (N.  S.)  659,  119 
S.  W.  79,  holding  Oklahoma  court  removing  from  minors  the  disability 
of  infancy  did  not  authorize  them  to  make  irrevocable  conveyance  in 
Arkansas;  Slack  v.  Perrine,  9  App.  D.  C.  179,  holding  judgment  in 
habeas  corpus  proceeding  to  determine  custody  of  children  is  conclusive 
on  parties ;  Sibley  v.  Miller,  3  Ind.  Ter.  690,  64  S.  W.  678,  holding  where 
record  shows  that  service  on  foreign  judgment  was  ineffective,  demurrer 
should  be  sustained;  McFadden  v.  Blocker,  3  Ind.  Ter.  229,  58  L.  R.  A. 

894,  64  S.  W.  876,  holding  nonresident  could  not  execute  valid  mortgage 
unless  property  were  turned  over  to  mortgagee;  Strange  v.  Board  of 
Commrs.  of  Grant  County,  173  Ind.  651,  91  N.  E.  247,  holding  law  pro- 
viding for  assessments  for  improvements  is  not  void  where  it  provides 
notice  of  hearing;  American  Mut.  Life  Ins.  Co.  v.  Mason,  159  Ind.  16, 
64  N.  £.  626,  holding,  it  appearing  from  transcript  of  foreign  State 
court,  that  court  had  judge,  clerk  and  'seal,  general  jurisdiction  pre- 
sumed, in  absence  of  contrary  proof;  Hale  v.  Harris,  112  Iowa,  376,  83 
N.  W.  1047,  holding  foreign  receiver's  suit  to  foreclose  mortgage,  de- 
murrer to  his  capacity  should  have  been  overruled,  petition  alleging 
assignment  of  mortgage  to  receiver;  Bryant  v.  Shute's  Exr.,  147  Ky. 
277,  144  S.  W.  33,  holding  defendant  has  burden  of  proving  invalidity 
of  foreign  judgment ;  Kinder  v.  Scharff,  125  La.  598,  61  South.  656,  hold- 
ing courts  of  Louisiana  may  declare  conveyance  made  in  Texas  to  have 
been  fraudulent;  British- American  Portland  Cement  Co.  v.  Citizens' 
Gas  Co.,  266  Mo.  28,  Ann.  Oaa.  19150.  151,  164  S.  W.  477,  holding  want 
of  legal  service  on  one  defendant  will  not  justify  reversal  of  judgment 
against  another  defendant  legally  served;  State  v.  Grimm,  239  Mo.  182, 
143  S.  W.  497,  holding  court  will  entertain  cause  of  action,  against 
foreign  company,  accruing  in  sister  State ;  Levin  v.  Gladstein,  142  N.  C. 
486, 115  Am.  St.  Rep.  747,  32  L.  R.  A.  (N.  8.)  905,  66  S.  E.  373,  holding 
fact  that  State  provides  for  enjoining  of  fraudulent  judgment  does  not 
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•prevent  sister  State  from  providing  same  remedy;  Coleman  ▼.  Kowelly 
131  N.  C.  127,  42  S.  E.  666,  holding  under  Code  Ga,  1882,  §  2608,  judg- 
ment of  Georgia  probate  court,  discharging  administrator,  was  impeach- 
able in  North  Carolina  for  fraud  of  administrator  practiced  on  court 
and  heirs ;  Royal  Fraternal  Union  v.  Lundy,  51  Tex.  Civ.  640, 113  S.  W. 
187,  holding  fact  that  insurer  is  foreign  corporation  will  not  prevent 
Texas  court  from  passing  on  policy;  Babcock  v.  Marshall,  21  Tex.  Civ. 
160,  50  S.  W.  730,  holding,  under  Const.  U.  S.,  art.  IV,  §  1,  foreign  judg- 
ment procured  by  fraud,  depriving  defendant  of  meritorious  defense,  may 
be  enjoined;  In  re  Harris'  Estate,  82  Vt.  218,  72  Atl.  920,  holding  judg- 
ment of  consent  is  as  conclusive  as  one  rendered  in  ordinary  course ;  Sim- 
mons V.  Saul,  138  U.  S.  448,  84  L.  Ed.  1059,  11  Sup.  Ct.  372,  sustaining 
jurisdiction  of  parish  court  of  Louisiana  of  intestate  estate ;  Huntington 
V.  Attrill,  146  U.  S.  666,  36  L.  Ed.  1127, 13  Sup.  Ct.  227,  holding,  whether 
full  faith  was  given  to  judgment  of  another  State  a  Federal  question; 
Atchison  etc.  R.  R.  Co.  v.  Maggard,  6  Colo.  App.  96,  39  Pac.  988,  dis- 
charging garnishee  from  paying  debt  due  resident  of  E^ansas  and  there  ex- 
empt ;  National  Bank  of  Wilmington  &  Brandy  wine  v.  Furtick,  2  Marv. 
(Del.)  63,  60,  69  Am.  St.  Rep.  105, 110,  44  L.  R.  A.  118, 121,  42  Atl.  482, 
484,  vacating  attachment  against  foreign  corporation  in  suit  against  non- 
resident ;  Rigney  v.  Rigney,  127  N.  Y.  412,  24  Am.  St.  Rep.  464,  28  N.  B. 
406,  holding  New  Jersey  decree  for  alimony  void ;  McCreery  ▼.  Davis,  44 
•S.  C.  211,  51  Am.  St.  Rep.  805,  28  L.  R.  A.  661,  22  S.  E.  184,  holding 
Illinois  court  without  jurisdiction  and  decree  of  divorce  invalid  in  South 
Carolina;  Wood  v.  Augustins,  70  Vt.  640,  41  Atl.  584,  judgment  of  sister 
••State  held  impeachable  for  want  of  proper  service;  dissenting  opinion 
in  Fauntleroy  v.  Lum,  210  U.  S.  242,  52  L.  Ed.  1044,  28  Sup,  Ct.  641, 
majority  holding  Mississippi  courts  cannot  deny  full  faith  to  judgment 
of  Missouri  because  based  on  gambling  consideration. 

Distinguished  in  Person  v.  Williams-Echols  Dry  Goods  Co.,  113  Ark. 
470, 169  S.  W.  224,  holding  resident  of  Oklahoma  sued  in  Arkansas  can- 
not avail  himself  of  exemption  laws  of  Oklahoma;  State  v.  Shain,  246 
Mo.  98, 149  S.  W.  486,  holding  court  cannot  order  accounting  of  foreign 
company's  business  affairs;  Western  Assur.  Co.  v.  Walden,  238  Mo.  62, 
141  S.  W.  599,  holding  judgment  in  personam  rendered  on  publication 
in  sister  State  is  void ;  In  re  Flukes,  167  Mo.  130,  57  S,  W.  546,  holding 
Rev.  Stats.  1899,  §  2366,  prohibiting  creditor's  sending  note  out  of  State 
in  suing  for  wages  of  resident  of  Missouri,  repugnant  to  Fourteenth 
Amendment  Federal  Constitution;  dissenting  opinion  in  Chambers  v. 
Baltimore  etc.  R.  R.  Co.,  207  U.  S.  166,  52  L.  Ed.  149,  28  Sup.  Ct.  34, 
majority  holding  statute  of  Ohio  gave  right  of  action  in  favor  of  repre- 
sentative of  deceased,  when  latter  was  resident  of  Ohio;  dissenting  opin- 
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ion  in  Overbyv.  Gordon,  13  App.  D.  C.  422,  majority  holding  in  suit 
iinder  will  to  determine  residence  of  testator,  judgment  obtained  in 
Georgia  by  caveators  is  inadmissible. 

Right  to  plead  fraud  as  defense  in  action  on  foreign  judgment. 
Note,  Ann.  Gas.  1914D,  1003. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
32  L.  E.  A.  (N.  S.)  916,  987. 

Oonstitation  merely  gave  to  State  Judgments  validity  and  credit  as 
evidence. 

Approved  in  National  Exchange  Bank  v.  Wiley,  195  U.  S.  270,  49 
L.  Ed.  190,  25  Sup.  Ct.  70,  judgment  of  another  State  on  note  taken  on 
•warrant  of  attorney  attackable  by  showing  person  by  whom  taken  was 
not  holder  of  note ;  Clarke  v.  Clarke,  178  U.  S.  195,  44  L,  Ed.  1033,  20 
3up.  Ct.  876,  holding  decision  by  courts  of  testatrix's  domicile  that  will 
converted  all  her  realty  into  personalty  not  conclusive  that  realty  in 
another  State  was  so  subjected;  In  re  Culp,  2  Cal.  App.  82,  83  Pac.  94, 
where  divorce  decree  awarded  custody  of  child  to  wife  and  she  removed 
with  it  to  another  State,  later  modification  of  decree  awarding  child  to 
grandfather  will  not  support  proceedings  to  obtain  child  in  other  State ; 
Mechanics'  Bldg.  etc.  Assn.  v.  Fowler,  57  S.  C.  121,  35  S.  E.  433,  holding 
debtor's  confession  of  judgment  to  his  son  and  brother  not  defrauding 
creditors,  there  being  no  attempt  to  get  an  undue  preference;  Stowe  v. 
Belfast  Sav.  Bank,  92  Fed.  96,  giving  assignment  made  in  another  State 
precedence  over  attachment  proceeding ;  Western  Union  Tel.  Co.  v.  Rus- 
sell, 12  Tex.  Civ.  App.  86,  33  S.  W.  710,  parties  held  bound  by  judgment 
where  both  voluntarily  appeared;  dissenting  opinion  in  Eingartner  v. 
Illinois  Steel  Co.,  94  Wis.  86,  59  Am.  St.  Eep.  868,  34  L.  B.  A.  508,  68 
N.  W.  669,  majority  holding  right  of  nonresident  to  sue  in  any  State 
where  jurisdiction  of  defendant  was  obtained,  constitutional. 

Insolvent  laws  of  State  bind  foreign  crediton  making  themBelves  par- 
ties to  proceedings. 

Approved  in  Reeves  v.  Southern  Ry.  Co.,  121  Ga.  563,  67  L.  R.  A. 
803,  49  S.  E.  675,  nonresident  can  sue  foreign  corporation  doing  busi- 
ness in  State  on  transitory  cause  of  action ;  Gerding  v.  East  Tennessee 
Land  Co.,  185  Mass.  383,  70  N.  E.  208,  nonresident  party  to  creditor's 
bill  on  which  receiver  appointed  cannot  proceed  by  attachment  against 
property  of  debtor  in  another  State ;  Binder  v.  McDonald,  106  Wis.  336, 
82  N.  W.  157,  holding  Rev.  Stats.  Wis.,  §  1694a,  making  liens  dissolv- 
able, insolvent  debtor  making  voluntary  assignment  within  ten  days 
thereafter,  property  given  to  receiver,  not  superseded  by  Federal  bank- 
ruptcy laws  of  1898;  Phoenix  Nat.  Bank  v.  Batcheller,  151  Mass.  591, 
8  L.  R.  A.  646,  24  N.  E.  918,  discharge  of  insolvent  is  invalid  aa  to  non- 
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resident  creditor  not  a  party;  Mutual  Fire  Ins.  Co.  v.  Phoenix  Fund- 
tore  Co.,  108  Mich.  172,  62  Anu  St  Rq[>.  694,  34  L.  R.  A.  696,  66  N.  W. 
1095,  Illinois  decree  fixing  assets,  etc.,  of  insolvent  corporation  is  bind- 
ing on  foreign  stockholder;  Wilson  ▼.  Keels,  54  S.  C.  545,  51  Am.  St. 
Rop.  816,  32  S.  E.  704,  nonresident  creditor  estopped  by  voluntary 
appearance ;  Blake  v.  McClung,  172  U.  8.  252,  43  L.  Ed.  437, 19  Sup.  Ct. 
170,  arguendo. 

Distinguished  in  Metropolitan  Rubber  Co.  v.  Place,  147  Fed.  95,  77 
C.  C.  A.  262,  decree  dissolving  corporation  and  barring  all  claims  not 
presented  within  certain  timo  did  not  affect  nonresident's  right  to  later 
bring  personal  action  against  the  corporation  for  salary. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep. 
213. 

OooBtltatioa  does  not  forDld  equity  court  in  one  State  ftom  enjoining 
resident's  suit  in  aaotlier. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  123,  59  L.  Ed.  498, 
35  Sup.  Ct.  255,  holding  court  of  equity  might  enjoin  judgment  of  State 
court  based  on  fraud;  Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co., 
198  U.  S.  195,  49  L.  Ed.  1015,  25.  Sup.  Ct.  629,  where  decree  of  fore- 
closure has  been  obtained  in  Federal  courts  on  ground  of  diverse  citi- 
zenship, that  court  will  enjoin  later  proceedings  in  'State  court  begun 
on  theory  that  diverse  citizenship  did  not  in  fact  exist;  Rickey  Land 
etc.  Co.  V.  Miller  &  Lux,  152  Fed.  17,  81  C.  C.  A.  207,  holding  Federal 
court  could  enjoin  proceedings  in  State  court  where  latter  would  impair 
Federal  court's  jurisdiction;  Commercial  Acetylene  Co.  v.  Avery  Port- 
able L.  Co.,  152  Fed.  644,  holding  equity  may  enjoin  suits  where  same 
are  contrary  to  equity;  Lewis  v.  Clark,  129  Fed.  573,  64  C.  C.  A.  138, 
allowing  receiver  appointed  in  one  State  to  bring  suit  in  another  State 
to  foreclose  mortgage;  Miller  &  Lux  v.  Rickey,  127  Fed.  580,  holding 
Nevada  court  getting  jurisdiction  of  defendant,  suit  against  him  for 
diverting  water  in  California  stream  injuring  lower  Nevada  proprietor 
had  jurisdiction  to  try  same;  Berliner  Gramophone  Co.  v.  Seaman,  113 
Fed.  750,  51  C.  C.  A.  440,  holding  equity  court  having  jurisdiction,  all 
parties  before  it,  will  retain  jurisdiction  to  grant  full  relief,  and  will 
enjoin  party's  further  proceedings. in  any  other  court;  Riverdale  Cotton 
Mills  V.  Alabama  &  G.  Mfg.  Co.,  ill  Fed.  432,  holding  Federal  Circuit 
Court  rendering  decree,  an  appeal  pending  therefrom  can  enjoin  one 
party  prosecuting  other  in  State  court  upon  question  affecting  decree; 
Home  Ins.  Co,  v.  Virginia-Carolina  Chemical  Co.,  109  Fed.  691,  holding 
constitutional  juiy  right  does  not  affect  power  of  equity  court  to  try 
facts  in  pending  legal  action  where  there  are  other  substantial  equi- 
table matters  existing;  O'Haire  v.  Bums,  45  Colo.  442, 132  Am.  St.  Rep. 
191,  25  L.  R.  A.  (N.  S.)  267,  101  Pac.  758,  holding  where  controversy 
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has  been  decided  in  State  court  latter  will  enjoin  proceeding  instituted 
in  sister  State  based  on  same  facts;  Keane  v.  Chamberlain,  14  App. 
D.  C.  105, 106, 108,  discussing  but  not  deciding  whether  court  of  district 
opuld  restrain  action  in  sister  State ;  Biggs  v.  Colby,  4  Ind.  Ter.  384,  69 
S.  W.  911,  holding  injunction  will  issue  to  restrain  proceedings  before 
justice  of  peace  even  though  amount  is  less  than  twenty  dollars; 
Gordon  v.  Munn,  81  Kan.  541,  25  L.  E.  A.  (N.  S.)  917,  106  Pac.  288, 
holding  where  suit  in  partition  is  pending  in  Kansas,  court  might  en- 
join similar  proceeding  instituted  in  reference  to  lands  in  Colorado; 
Fulton  V.  Oertling,  131  La.  773,  60  South.  240,  holding  injunction  will 
lie  to  restrain  mortgagee  from  destroying  mortgaged  property  even 
though  same  was  situated  without  State ;  Freick  v.  Hinkley,  122  Minn. 
26,  46  L.  B.  A.  (N.  S.)  695.  141  N.  W.  1096,  holding  it  must  be  shown 
that  suit  was  brought  in  foreign  State  to  evade  some  local  law;  Shaw 
V.  Frey,  69  N.  J.  Eq.  324,  59  Atl.  812,  State  court  will  compel  discovery 
in  aid  of  action  in  Federal  court  in  another  State  where  same  cannot 
be  had  in  Federal  court  on  account  of  citizenship  of  parties,  and  will 
enjoin  prosecution  of  action  pending  discovery;  Mai^arum  v.  Moon,  63 
N.  J.  Eq.  588,  53  Atl.  180,  holding  creditor,  being  resident  and  citizen 
of  debtor's  State,  may  be  enjoined  instituting  attachments  in  another 
State,  to  reach  credits  which  would  be  exempt  under  laws  of  home  State; 
Wierse  v.  Thomas,  145  N.  C.  266,  122  Am.  St.  Rep.  446,  15  L.  B.  A. 
(N.  8.)  1008,  59  S.  E.  59,  holding  court  may  enjoin  proceeding  brought 
in  another  State  to  evade  exemption  laws;  Von  Bemuth  v.  Von  Ber- 
nuth,  76  N.  J.  Eq.  182, 139  Am.  St.  Rep.  752,  73  Atl.  1051,  holding  court 
will  enjoin  divorce  action  instituted  by  husband  in  sister  State,  subse- 
quent to  commencement  of  action  by  wife;  Rader  v.  Stnbblefield,  43 
Wash.  353,  10  Ann.  Gas.  20,  86  Pac.  567,  holding  when  Washington 
courts  admitted  will  to  probate,  suit  brought  in  Oregon  under  will  might 
be  enjoined;  dissenting  opinion  in  Evans-Snider-Buel  Co.  v.  McFadden, 
105  Fed.  305,  308,  58  L.  R.  A.  900,  44  C.  C.  A.  494,  majority  holding 
Congress  may  pass  retroactive  laws  to  divest  or  impair  attachment  lien 
acquired  under  Federal  statute,  at  least  until  adjudication  settles  right 
to  attach ;  Butler  v.  Goreley,  146  U.  S.  313,  36  L.  Ed.  986,  13  Sup.  Ct 
88,  Massachusetts  insolvency  law  held  constitutional;  Gage  v.  River- 
side Trust  Co.;  86  Fed.  998,  999,  restraining  residents  of  California 
from  prosecuting  suit  in  England;  Hale  v.  Harden,  95  Fed.  773,  37 
C.  C.  A.  240,  allowing  receiver  of  Minnesota  corporation  to  sue  extra- 
territorially  to  enforce  stockholder's  liability;  Allen  v.  Buchanan,  97 
Ala.  403,  38  Am.  St.  Rep.  191,  11  South.  779,  restraining  resident  from 
pursuing  fund  in  another  State,  exempt  under  laws  of  Alabama;  Kest- 
ler  V.  Kern,  2  Ind.  App.  495,  28  N.  E.  728,  and  Singer  Mfg.  Co.  v.  Flem- 
ing, 39  Neb.  688,  42  Am.  St.  Rep.  620,  23  L.  R.  A.  213,  214,  58  N.  W. 
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229;  both  holding  ereditor  could  not  sue  in  another  State  to  avoid 
exemption  laws ;  Main  v.  Field,  13  Ind.  App.  412,  40  N.  E.  1106,  hold- 
ing foreign  attachment  by  resident  against  another  resident,  void; 
Miller  v.  Gittings,  85  Md.  619,  60  Ahl  St.  Rep.  858,  87  L.  R.  A.  657,  37 
Atl.  374,  restraining  snit  on  gambling  debt,  brought  by  resident  in 
foreign  court;  Hawkins  v.  Ireland,  64  Minn.  344,  58  Am.  St.  Rep.  537, 

67  N.  W.  75,  restraining  resident  from  attaching  land  in  another  State ; 
Farmers'  etc.  Trust  Co.  v.  Bankers'  etc.  Tel.  Co.,  148  N.  Y.  324,  51  Am. 
St.  Rep.  693,  31  L.  R.  A.  406,  42  N.  E.  709,  holding  foreign  attachments 
invalid;  Sweeney  v.  Hunter,  145  Pa.  St.  372,  14  L.  R.  A.  595,  22  Atl. 
654,  holding  State  law  valid,  prohibiting  assignment  of  debts  to  non- 
residents to  evade  exemption  laws;  Hazen  v.  Lyndonville  Nat.  Bank,  70 
Vt.  552,  554,  67  Am.  St.  Rep.  686,  687,  41  Atl.  1049, 1050,  awarding  dam- 
ages for  wrongful  attachment  of  property  in  another  State;  Proctor 
V.  National  Bank  of  the  Republic,  152  Mass.  226,  9  L.  R.  A.  123,  25  N.  E. 
81,  Wyeth  etc.  Mfg.  Co.  v.  Lang,  54  Mo.  App.  160,  Thompson  v.  Tetley, 

68  N.  H.  483,  41  Atl.  179,  and  Western  Union  Tel.  Co.  v.  Russell,  12  Tex. 
Civ.  App.  JB5,  33  S.  W.  709,  all  arguendo. 

■  Distinguished  in  Columbia  Nat.  Sand  Dredging  Co.  v.  Morton,  28 
App.  D.  C.  308,  7  L.  R.  A.  (N.  S.)  114,  holding  bill  of  equity  is  not  main- 
tainable in  District  of  Columbia  to  restrain  dredging  of  creek-bed 
located  in  Maryland;  Jones  v.  Hughes,  156  Iowa,  689,  42  L.  R.  A.  (N.  8.) 
502,  137  N.  W.  1026,  holding  equity  will  not  enjoin  suit  and  attachment 
brought  against  resident  debtor  in  another  State ;  Old  Dominion  Copper 
Mining  etc.  Co.  v.  Bigelow,  203  Mass.  213,  221,  40  L.  R.  A.  (N.  S.)  814, 
89  N.  E.  217,  220,  and  Bigelow  v.  Old  Dominion  etc.  Smelting  Co.,  74 
N.  J.  Eq.  476,  485,  71  Atl.  161,  165,  holding  judgment  of  dismissal  of 
Massachusetts  court  entered  in  favor  of  one  joint  tort-feasor  will  not  bar 
suit  against  other  in  New  Jersey;  Lightfoot  v.  Murphy,  47  Tex.  Civ. 
114,  104  S.  W.  512,  holding  suit  by  nonresident  will  not  lie  to  prevent 
another  nonresident  from  suing  in  sister  State  to  avoid  exemption  laws ; 
Tolbert  v.  Modem  Woodmen,  83  Wash.  292,  145  Pac.  185,  holding  court 
could  not  restrain  suit  in  another  State  brought  by  fraternal  insurance 
company  to  cancel  policy;  Neuf elder  v.  North  British  etc.  Ins.  Co.,  10 
Wash.  398,  45  Am.  St*  Rep.  797,  39  Pac.  112,  holding  levy  upon  prop-, 
erty  of  debtor  situated  in  foreign  State  valid. 

Privileges  accorded  by  comity  to  foreign  receiver.    Note,  5  Ann. 
Cafl.  570. 

AssLgnments  for  creditors,  if  ToUmtary,  ouglit  to  be  binding  every- 
wbeie;  allter  if  under  State  law. 

Approved  in  Roberts  v.  Norcross,  69  N.  H.  535,  45  AtL  561,  holding 
common-law  assignment  for  creditors'  benefit,  executed  in  another  State, 
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valid  against  subsequent  attachment  in  New  Hampshire,  though  trustee 
has  no  notice  of  assignment;  Bloomingdale  v.  Weil,  29  Wash.  624,  627, 
70  Pac.  99,  100,  holding  rights  of  local  creditors  prevail  against  prop- 
erty in  State  covered  by  foreign  voluntary  assignment  for  creditors; 
Barnett  v.  Kinney,  147  U.  S.  480,  485,  37  L.  Ed.  249,  250,  13  Sup.  Ct. 
404,  406;  voluntary  transfer  in  Utah,  valid  in  Idaho,  against  nonresident 
attaching  creditor;  Security  Trust  Co.  v.  Dodd  &  Co.,  173  U.  S.  629, 
632,  48  L.  Ed.  837,  838,  19  Sup.  Ct.  546,  547,  holding  assignment  under 
State  insolvent  law  did  not  operate  upon  property  in  another  State; 
Stowe  V.  Belfast  Sav.  Bank,  92  Fed.  95,  giving  effect  to  assignment  in 
Massachusetts  as  tp  property  situated  in  Maine;  Witters  v.  Globe  Sav. 
Bank,  171  Mass.  427,  50  N.  E.  933,  protecting  foreign  assignee  as  against 
claim  of  nonresident  attaching  creditor;  Sturtevant  v.  Armsby  Co.,  66 
N.  H.  559,  49  Am.  St.  Eep.  629,  23  Atl.  369,  holding  assignment  in 
Massachusetts  invalid  against  attaching  creditor  of  Illinois;  Gilman  v. 
Ketcham,  84  Wis.  67,  36  Am.  St.  Rep.  902,  23  L.  R.  A.  57,  54  N.  W.  397, 
giving  full  effect  to  insolvency  proceedings  in  New  York;  Commercial 
Nat.  Bank  v.  Matherwell  Iron  etc.  Co.,  95  Tenn.  181,  29  L.  R.  A.  167,  31 
S.  W.  1004,  arguendo. 

Jurisdiction  over  absent  citizens.    Note,  53  Am.  St.  Rep.  183. 

When  transitory  causes  of  action  may  not  be  prosecuted  in  a 
foreign  State  or  country.    Note,  59  Adl  St.  Rep.  880,  881. 

Discrimination  against  citizens  of  other  States  as  to  actions  and 
proceedings.    Note,  1  Ann.  Oas.  832. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  583. 

Transfer  of  property  out  of  State  by  bankruptcy  or  kindred  pro- 
ceedings.   Note,  23  L.  R.  A.  41. 

Transfer  of  property  out  of  State  by  bankruptcy  or  insolvency  pro- 
ceedings or  assignment  for  creditors.    Note,  65  L.  R.  A.  358.  . 

Assignment  for  creditors,  under  State  law,  precludes  residents  ftom 
proceeding  against  property  elsewhere. 

Approved  in  Reynolds  v.  Day,  79  Wash.  508,  L.  R.  A.  (N.  S.)  1916A, 
432, 140  Pac.  685,  5  N.  C.  C.  A.  821,  holding  action  for  personal  injuries 
may  be  brought  wherever  service  may  be  had  on  defendant;  Butler  v. 
Goreley,  146  U.  S.  310,  36  L.  Ed.  985, 13  Sup.  Ct.  87,  holding  party  could 
not  take  assets  of  insolvent  out  of  jurisdiction  of  State ;  Combs  v.  Union 
Trust  Co.,  146  Ind.  691,  46  N.  E.  17,  holding  nonresident  creditor  could 
not  present  claim  to  assignee  and  attach  property  in  another  State; 
Hayden  v.  Yale,  45  La.  Ann.  371,  40  Am.  St.  Rep.  240,  12  South.  637, 
holding  resident  creditor  could  not  attach  property  of  insolvent  in  Mis* 
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sissippi ;  Holbrook  v.  Ford^  153  111.  642,  46  Am.  St.  Bep.  921,  27  L.  B.  A. 
S27,  39  N.  E.  1094,  argaendo. 

Distinguished  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  8,  114 
C.  C.  A.  21,  holding  suit  to  compel  specific  performance  of  contract  to 
deliver  oil  may  he  maintained  in  any  court  where  defendant  found; 
Reynolds  v.  Adden,  136  U.  S.  353,  34  L.  Ed.  862,  10  Sup.  Ct.  846,  where 
creditor  and  insolvent  were  residents  of  different  States;  Moran  v. 
Sturges,  154  U.  S.  272,  88  L.  Ed.  986,  14  Sup.  Ct.  1024,  holding  State 
insolvency  court  could  not  restrain  District  Court  from  enforcing  admir- 
alty liens ;  Schindelholz  v.  Cullum,  55  Fed.  887,  5  C.  C.  A.  293,  holding, 
under  laws  of  Colorado,  nonresident  creditor  could  attach  insolvent's 
property;  Byldenstein  v.  New  York  etc.  Trust  Co.,  59  Fed.  13,  holding 
foreigner,  suing  in  Federal  court,  had  prior  right  to  funds  in  hands  of 
State  court ;  GrifSth  v.  Langsdale,  53  Ark.  73,  22  Am.  St.  Bep.  188,  13 
S.  W.  733,  refusing  to  enjoin  nonresident  creditor  from  attaching  prop* 
erty  in  his  own  State;  Commercial  Nat.  Bank  v.  Matherwell  Iron  etc. 
Co.,  95  Teiin.  185,  29  L.  B.  A.  168,  31  S.  W.  1005,  holding  creditor  ex- 
hausting his  remedy  in  State  of  insolvent  oould  attach  property  in 
Tennessee. 

Protection  of  exemptions  against  proceedings  in  another    State. 
Note,  122  Am.  St.  Bep.  458. 

Power  of  court  to  enjoin  proceedings  in  another  State  or  country. 
Note,  10  Ann.  Oas.  27. 

Injunction  against  foreign  suit.    Note,  21  L.  B.  A.  76. 

Equity  jurisdiction  over  suits  affecting  realty  outside  State.    Note, 
69  L.  B.  A.  691. 

Injunction  against  suit  in  other  State  to  evade  local  exemption 
laws.    Note,  15  L.  B.  A.  (N.  S.)  1011. 

Miscellaneous.  Cited  in  Maxwell  v.  pow,  176  U.  S.  592,  44  L.  Ed. 
601,  20  Sup.  Ct.  453,  holding  all  persons  served  alike.  State  statute  pro- 
viding jury  of  eight  instead  of  twelve  in  criminal  cases  not  capital  does 
not  deprive  of  due  process;  United  States  v.  McCullagh,  221  Fed.  295, 
holding  Congress  has  no  authority  to  l^slate  as  to  migratory  hirds; 
De  Vail  V.  De  Vail,  57  Or.  134, 135, 109  Pac.  758,  759,  holding  service  of 
notice  of  motion  for  alimony  made  on  attorney  will  hind  client. 

133  XT.  8.  138-152,  S3  I*.  Ed.  531,  10  Sup.  Ct.  290,  EETSEB  ▼.  BITZ. 

Deputy  controller  as  "acting  controller,''  may  iflme  certificate  antliorls- 
Ing  national  bank. 

Approved  in  Nofire  v.  United  States,  164  U.  S.  660,  41  L.  Ed.  690,  17 
Sup.  Ct.  213,  marriage  license  carried  with  it  presumption  of  regularity; 
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Clement  v.  United  States,  149  Fed.  319,  79  C.  C.  A.  243,  snch  certifieate 
sufficient  as  evidence  of  facts  stated. 

Court  will  notice  vtho  is  deputy  and  presume  ms  act  aa  "acting  con- 
troller" antboilzed. 

Approved  in  Ex  parte  Ng  Kwaok  Kang,  233  Fed.  480,  holding  memo- ' 
randum  decision  excluding  Chinese  person  will  be  deemed  act  of  Secre- 
tary of  Labor;  In  re  Jem  Tuen,  188  Fed.  354,  holding  where  Secretary 
of  Commerce  and  Labor  heard  appeal  from  order  of  deportation,  it  will 
be  presumed  he  had  authority;  United  States  v.  Floumoy  etc.  Real 
Estate  Co.,  71  Fed.  578,  noticing  treaties  and  acts  i)ertaining  to  Indians. 

Ratification  of  mere  book  transfer,  hj  accepting  benefits,  fixes  trans- 
feree's lUWity. 

Approved  in  Tibbits  v.  Converse,  175  Fed.  561,  99  C.  C.  A.  182,  hold- 
ing where  transferee  did  not  know  of  transfer,  he  could  not  be  held 
liable;  Kenyon  v.  Fowler,  155  Fed.  109,  83  C.  C.  A.  567,  holding  fact 
that  transferee  had  no  material  interest  in  stock  will  not  relieve  him 
from  liability;  Foote  v.  Anderson,  123  Fed.  663,  61  C.  C.  A.  5,  holding 
entry  of  person's  name  on  bank  stock-book  as  shareholder,  without  con- 
firmatory act  on  his  part,  will  not  charge  his  estate  after  death  with 
stockholder's  liability;  Hecht,  Liebmann  &  Co.- v.  Phenix  Woolen  Co., 
121  Fed.  189,  holding  parties  permitting  issuance  of  corporation's  stock 
to  them  and  acquiescing  thereto  for  years  are  liable  as  stockholders, 
though  paying  no  consideration  therefor;  National  Express  etc.  Co.  v. 
Morris,  15  App.  D.  C.  275,  holding  entries  in  books  of  corporation  are 
not  prima  facie  evidence  to  bind  stockholder;  Finn  v.  Brown,  142  U.  S. 
67,  35  L.  Ed.  989,  12  Sup.  Ct.  139,  cashier  of  bank  presumed  to  know 
of  transfer  of  stock  to  him  on  books ;  Stephens  v.  FoUett,  43  Fed.  846, 
no  liability  where  transfer  was  without  knowledge  of  shareholder; 
Foster  v.  Chase,  75  Fed.  797,  holding  one  buying  stock  for  minor  chil- 
dren, liable  as  shareholder;  Williams  v.  American  Nat.  Bank,  85  Fed. 
379,  29  C.  C.  A.  203,  holder  of  bank  stock  as  collateral  security  not 
liable  as  stockholder;  Sigua  Iron  Co.  v.  Greene,  88  Fed.  215,  31  C.  C.  A. 
477,  question  of  fact  whether  transfer  was  ratified;  Scott  v.  Latimer, 
89  Fed.  852,  33  C.  C.  A.  1  (see  dissenting  opinion  in  89  Fed.  857,  33 
C.  C.  A.  1),  stockholder  held  liable  on  subscription  originally  voidable; 
O'Connor  v.  Witherby,  111  Cal.  529,  44  Pac.  229,  stockholder's  liability 
established  by  indorsement  of  certificates;  Glenn  v.  Garth,  133  N.  Y. 
31,  30  N.  E.  649,  where  transfer  on  books  was  specially  repudiated. 

Wife  indondng  checks  for  dividends  is  estopped  to  deny  knowledge  of 
contents  or  ownership  of  stock. 

Approved  in  Horton  v.  Mercer,  71  Fed.  156,  18  C.  C.  A.  18,  holding 
stockholder  estopped  to  claim  exem^n^on  aa  truotss;  O'Connor  y.  With- 
XTV— ©4 
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erby.  111  Cal.  530,  44  Pac.  229^  stockholder  estopped  by  indorsement 
of  certificates. 

New  stock  Issae  on  transforming  bank  Into  national  bank  la  mmoceB- 
eary  to  stockliolclers'  liability. 

Approved  in  Aldrich  v.  Bingham,  131  Fed.  366,  stockholder  in  State 
bank  which  was  reorganized  as  national  bank  liable  as  shareholder  of 
latter  on  its  becoming  insolvent;  First  Nat.  Bank  v.  Hawkins,  79  Fed. 
53,  24  C.  C.  A.  444,  national  bank,  holding  stock  of  another  bank,  held 
subject  to  statutory  liability;  Basting  v.  Northern  Trust  Co.,  61  Minn. 
313,  63  N.  W.  723,  holding  legal  ownership  transferred  without  issue 
of  new  certificate;  Brown  v.  Ellis,  86  Fed.  358,  arguendo. 

To  what  extent  transfers  of  stock  may  be  restricted.    Note,  57 
Am.  St.  Rep.  879. 

Liability  of    transferee  on  unpaid  stock    subscription.    Note,  80 
L.  R.  A.  (N.  S.)  288. 

Bevlsad  statutes  do  not  exempt  manled  women  ttom  liability  as  sliare- 
kolders  in  national  bank. 

Approved  in  Christopher  v.  Norwell,  201  U.  S.  222,  223,  225,  50  L.  Ed. 
785,  736,  26  Sup.  Ct.  502  (affirming  134  Fed.  843,  67  C.  C.  A.  438),  hold- 
ing married  woman  who  had  obtained  stock  in  national  bank  by  bequest 
liable  to  personal  judgment  on  assessment  against  stock;  Keyser  v. 
Milton,  228  Fed.  596,  holding  statutes  of  Florida  do  not  exempt  married 
woman  from  liability  on  shares  in  national  bank  held  by  her;  Arkansas 
Stables  v.  Samstag,  78  Ark.  519,  94  S.  W.  699,  married  woman  elected 
president  of  corporation  personally  liable  for  its  debts  under  section 
848,  Kirby's  Digest,  for  failure  to  file  annual  statement  of  corporate 
affairs;  In  re  First  Nat.  Bank,  49  Fed.  121,  Robinson  v.  Turrentine,  59 
Fed.  555,  558,  and  Kerr  v.  Urie,  86  Md.  77,  63  Am.  St.  Rep.  497,  88 
L.  R.  A.  121,  37  Atl.  791,  all  following  rule;  National  Commercial  Bank 
V.  McDonnell,  92  Ala.  395,  9  South.  152,  arguendo. 

Liability  of  married  .woman  to  assessment  on  shares  in  national 
bank  owned  by  her.    Note,  5  Ann.  Oas.  748. 

Miscellaneous.  Cited  in  Kenyon  v.  Fowler,  215  U.  S.  593,  54  L.  Ed. 
341,  30  Sup.  Ct.  409. 

133  XT.  8.  162-156,  83  I..  Ed.  686^  10  Sup.  Ot  257,  KKOZ  ODXJETT  v. 
HABSHMAN. 

Equity  will  not  interfere  with  Judgments  at  law,  in  abaence  of  firand 
or  equitable  def  enae. 

Approved  in  Interurban  General  Contracting  Co.  v.  United  States, 
229  Fed.  589,  holding  surety  company  not  entitled  to  relief  on  account 
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of  misunderstanding  between  counsel ;  Bernhard  v.  Idaho  Bank  &  Trust 
Co.,  21  Idaho,  608,  Ann.  Oaa.  1913E,  120,  123  Pac.  484,  Whitcomb  v. 
Shultz,  223  Fed.  274,  138  C.  C.  A.  610,  and  Christy  v.  Atchison  etc.  Ry. 
Co.,  214  Fed.  1020,  all  holding  one  seeking  to  set  aside  judgment  must 
show  that  he  had  good  defense  on  merits;  National  Surety  Co.  v.  State 
Bank,  120  Fed.  596,'  598,  599,  61  L.  R.  A.  394,  56  C.  C.  A.  657,  holding 
negligence  of  State  officer  will  not  estop  foreign  corporation  obtaining 
equitable  relief  against  unconscionable  judgment.  State  statute  compel- 
ling his  appointment;  Travelers'  Protective  Assn.  v.  Gilbert,  111  Fed. 
274,  55  L.  B.  A.  538,  49  C.  C.  A.  309,  holding  State  statutes  enabling 
law  courts  to  set  aside  judgments  for  valid  reasons  apply  to  Federal 
courts  in  the  State  having  jurisdiction;  Holton  v.  Davis,  108  Fed.  149, 
47  C.  C.  A.  246,  holding  complainant  entitled  to  equitable  relief  against 
judgment  on  ground  of  fraud,  the  proof  of  allegations  being  clear,  dis- 
tinct and  certain ;  Allen  v.  Allen,  97  Fed.  529,  38  C.  C.  A.  336,  holding 
judgment  unimpeachable  in  equity  on  ground  of  fraud  practiced  by 
successful  party,  it  appearing  that  the  fraud,  if  attempted,  was  unsuc- 
cessful; Nelson  ▼.  Meehan,  2  Alaska,  493,  granting  motion  to  vacate 
judgment  for  fraud  and  perjury  of  plaintiff;  Meyer  v.  Wilson,  166  Ind. 
655,  76  N.  E.  749,  holding  where  creditor  repudiated  contract  of  guar- 
anty, latter  could  not  be  held  for  goods  subsequently  furnished ;  Kendall 
v.  Smith,  67  Kan.  93,  72  Pac.  543,  refusing  to  grant  relief  against  judg- 
ment on  ground  proper  notice  of  trial  not  given;  Halverson  v.  Bennett, 
22  N.  D.  69,  132  N.  W.  435,  holding  equitable  relief  will  not  be  granted 
against  failure  of  justice  to  enter  judgment  after  trial;  Hockaday  v. 
Jones,  8  Okl.  163,  56  Pac.  1056,  refusing  to  grant  relief  against  enforce- 
ment of  judgment  on  ground  defendant  therein  had  not  been  served; 
McMahan  v.  Whelan,  44  Or.  406,  75  Pac.  716,  judgment  for  plaintiff  in 
forcible  entry  and  detainer  in  Justice  Court  does  not  estop  defendant 
from  bringing  separate  suit  to  specifically  enforce  verbal  lease  and  to 
enjoin  that  judgment;  Farmers'  etc.  Warehouse  Co.  v.  Pridemore,  55 
W.  Va.  463,  47  S.  E.  263,  refusing  to  set  aside  judgment  on  mere  alle- 
gation of  complainant  that  he  is  now  able  to  prove  mattet  of  his  defense 
which  he  was  unable  to  do  at  trial;  dissenting  opinion  in  L.  Bucki  & 
Son  Lumber  Co.  v.  Atlantic  Lumber  Co.,  116  Fed.  11,  53  C.  C.  A.  513, 
majority  holding  equity  court  has  power  to  reduce  amount  of  judgment, 
based  on  verdict,  without  resubmission  of  case  to  jury,  on  ground  trial 
court's  error ;  Beds  v.  Illinois  etc.  R.  R.  Co.,  133  U,  S.  295,  33  L.  Ed. 
611, 10  Sup.  Ct.  316,  holding,  in  absence  of  proof  of  fraud,  decree  annul- 
ling bonds  was  binding;  Marshall  v.  Holmes,  141  U.  S.  596,  85  L.  Ed. 
873,  12  Sup.  Ct.  64,  holding  defense  setting  up  forged  letter  available 
in  equity  to  avoid  judgment;  North  Chicago  Rolling  Mills  Co.  ▼.  St. 
Louis  Ore  &  Steel  Co.,  152  U.  S.  615,  38  L.  Ed.  672,  14  Sup.  Ct.  715, 
allowing  garnishee  equitable  defense  by  way  of  setoff  in  way  of  nn- 
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liquidated  damages  against  debtor;  Tompkins  v.  Drennen,  56  Fed.  695, 
6  C.  C.  A.  83,  bat  holding  eqnity  would  not  entertain  defense  available 
in  suit  at  law;  Massachusetts  Ben.  Life  Assn.  v.  Lohmiller,  74  Fed.  26, 
27,  20  C.  C.  A.  274,  refusing  to  disturb  default  judgment  against  insur- 
"^ance  company;  Denton  v.  Baker,  93  Fed.  49,  35  C.  C.  A.  187,  right  to 
contest  fraudulent  judgment  barred  by  laches;  Bankers'  etc.  Ins.  Co. 
V.  Robbins,  53  Neb.  55,  73  N.  W.  272,  enjoining  enforcement  of  default, 
judgment  void  for  want  of  jurisdiction ;  Hockaday  v.  Jones,  8  OkL  163, 
56  Pac.  1056,  refusing  to  disturb  judgment  void  for  want  of  jurisdic- 
tion, no  equitable  defense  being  shown ;  Brick  v.  Burr,  47  N.  J.  Eq.  192, 
19  Atl.  843,  evidence  that  judgment  against  tenant  was  obtained  by  de- 
ception held  insufficient ;  Brown  v.  Chapman,  90  Va.  175,  erroneous  judg- 
ment not  disturbed  where  code  afforded  remedy;  Louisville  etc.  R.  Co. 
V.  Taylor,  93  Va.  231,  24  S.  E.  1014,  equity  refusing  to  interfere  with 
condemnation  proceedings  because  trial  judge  was  disqualified;  State  ▼. 
Superior  Court,  8  Wash.  593,  36  Pac.  443,  claim  of  fraud  insufficient 
to  warrant  modification  of  foreclosure  decree;  Hi^on  v.  Oneida  Co.,  82 
Wis.  541,  52  N.  W.  453,  equity  will  not  restrain  tax  proceedings  on 
ground  of  irregularity;  Stein  v.  Benedict,  83  Wis.  615,  53  N.  W.  895, 
facts  insufficient  to  give  relief  on  pretermitted  defense;  John  V.  Far- 
well  Co.  V.  Hilbert,  91  Wis.  442,  30  L.  E.  A.  242,  65  N.  W.  173,  and 
Ford  V.  Hill,  92  Wis.  193,  53  Am,  St  Rep.  904,  66  N.  W.  116,  both  hold- 
ing judgment  on  note  not  inequitable;  Graver  v.  Faurot,  64  Fed.  244, 
arguendo. 

Distinguished  in  Brown  v.  Pegram,  149  Fed.  520,  allowing  bill  to  re- 
strain collection  of  part  of  judgment  on  ground  that*  debtor  had  setoffs 
against  beneficial  owners  thereof;  Davis  v.  Davis,  72  Fed.  84, 18  C.  C.  A. 
438,  equitable  defense  to  action  of  ejectment  not  permitted  in  Federal 
court;  dissenting  opinion  in  Wells  v.  Cochran,  88  Neb.  371,  375,  S5 
L,  R.  A.  (N.  S.)  142,  129  N.  W.  535,  536,  majority  holding  equity  may 
enjoin  judgment  until  debtor  liquidates  claim  against  creditor. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Rep.  117. 

Collateral  attacks  upon  judgments.    Note,  23  Am.  St.  Rep.  117. 

Negligence  as  a  bar  in  equity  to  relief  against  judgments.  Note, 
53  Am.  St.  Rep.  449. 

Relief  in  equity,  other  than  appellate  proceedings,  against  judg- 
ments, decrees  and  other  judicial  determinations.  Note,  54  Am. 
St.  Rep.  245. 

Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise  and  duress.    Note,  SO  L.  R.  A.  787. 

Negligence  as  cause  for,  and  as  ba^  to,  injunctions  against  judg- 
ments.   Note,  31  L.  R.  A.  33. 
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Falsity  of  return  of  service  on  county  clerk  Is  not  ground  for  eanitable 
rdlef ,  no  fraud  being  sliown. 

Approved  in  Miedreich  v.  Lanenstein,  232  U.  S.  247,  58  L.  Ed.  591, 
34  Sup.  Ct.  309,  holding  false  return  by  sheriff  will  not  defeat  foreclos- 
ure of  mortgage;  City  of  Kansas  City  v.  Union  Pac.  R.  Co.,  192  Fed. 
317,  114  C.  C.  A.  1,  holding  fact  that  city  misplaced  subpoenas  served 
upon  it  is  no  ground  for  setting  aside  fraud;  Bling  v.  Davis,  137  Fed. 
228,  229,  Graham  v.  Loh,  32  Ind.  App.  188,  69  N.  E.  476,  and  Smoot  v. 
Judd,  184  Mo.  621,  662,  668,  596,  609,  83  S.  W.  485,  496,  601,  612,  517, 
all  refusing  to  grant  relief  against  false  return  of  officer,  no  fraud  of 
plaintiff  being  shown;  Preston  v.  Kindrick,  94  Va.  764,  64  Am.  St.  Rep. 
780,  27  S.  E.  690,  false  return  of  officer  not  ground  for  relief  by  injunc- 
tion. 

Injunction  against  judgment  for  want  of  jurisdiction  or  invalidity. 
Note,  SI  L.  B.  A.  201,  210. 

Character  and  kinds  of  judgments  and  orders  not  collaterally  assail- 
able for  fraud  not    affecting    jurisdiction.    Note,  36  L.  R.  A.^ 
(N.  8.)  984. 

Miscellaneous.  Cited  in  Mechanical  Appliance  Co.  v.  Castleman,  215 
U.  S.  443,  54  L.  Ed.  276,  30  Sup.  Ct.  126,  holding  return  of  sheriff  not 
conclusive  as  to  service;  Grimes  v.  Bamdollar,  68  Colo.  439,  148  Pac. 
262,  discussing  rights  of  parties  to  shares  of  stock  under  will. 

IBS  XT.  a  156-179,  88  K  Ed.  573,  10  Supi  Ct  316,  FABMEB8'  LOAN  ft 
TBtJST  CO.  y.  GAIiESBUBO. 

Mortgage  of  waterworks  by  one  kolding  conditional  agreement  of  sale 
passes  right  subject  tliereto. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Meridian  Water  Works  Co., 
139  Fed.  668,  mortgagee  of  water  company  having  contract  with  city  for 
construction  of  waterworks  may  have  receiver  appointed  to  prevent 
property  being  wasted  or  impaired;  City  of  El  Reno  v.  El  Reno  Water 
Co.,  14  Okl.  66,  76  Pac.  129,  in  suit  by  municipality  to  annul  such  a 
contract  for  breach  of  water  company,  mortgagee  of  latter  is  necessary 
party.* 

Municipality  could  rescind  contract  for  sale  of  waterworks  on  f ailnre 
of  condition  to  fnmlsli  supply. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway 
.  Co.,  235  U.  S.  196,  Ann.  Cas.  1915A,  906,  59  L.  Ed.  193,  35  Sup.  Ct.  72, 
holding  municipality  might  revoke  subway  franchise  for  nonuser;  City 
of  Columbus  V.  Mercantile  Trust  etc.  Co.,  218  U.  S.  660,  663,  54  L.  Ed. 
1198, 1199,  31  Sup.  Ct.  105,  holding  municipality  may  treat  contract  with 
waterworks  as  terminated  by  latter 's  breach  of  its  obligation  to  furnish 
continuous   adequate  supply  of  wholesome  water.;   City  of  Pocatello 
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V.  Morray,  206  Fed.  80,  holding  owners  of  waterworks  ootdd  not 
lay  down  unreasonable  conditions  in  nse  of  water;  Page  v.  Oneida 
Irr.  Dist.,  26  Idaho,  115,  141  Pac.  240,  holding  where  land  owner  in 
irrigation  district  allows  bonds  to  pass  into  hands  of  bona  fide  holders 
without  objecting,  he  cannot  set  up  their  illegality  in  suit  on  assess- 
ment ;  St.  Cloud  V.  Water,  Light  etc.  Co.,  88  Minn.  334,  92  N.  W.  1114, 
holding  equitable  action  lies  to  annul  franchise,  waterworks  persistingly 
failing  and  refusing  to  furnish  pure  water  in  accordance  with  contract 
terms ;  Meridian  Water  Works  Co.  v.  Meridian,  85  Miss.  520,  68  L.  R.  A. 
715,  37  South.  928,  allowing  cancellation  in  equity  of  contract  to  supply 
city  with  water  for  failure  to  supply  wholesome  water  and  fire  protec- 
tion as  required  in  contract;  Gainesville  Water  Co.  v.  City  of  Gaines- 
ville, 57  Tex.  Civ.  262,  122  S.  W.  962,  holding  court  could  forfeit  fran- 
chise and  appoint  receiver  over  waterworks  failing  to  give  adequate 
service;  Carney  v.  Barnes,  56  W.  Va.  589,  49  S.  E.  426,  allowing  ean- 
cellation  of  deed  of  oil  for  failure  to  make  payment  required,  such 
nonpayment  being  condition  subsequent;  Kaukauna  Electric  Light  Co. 
V.  Kaukauna,  114  Wis.  341,  89  N.  W.  546^  holding  principal  purpose 
of  lighting  contract .  having  been  defeated,  plaintiff  conclusively  re- 
pudiating one  of  essential  elements,  city  was  justified  in  abandoning 
contract;  Ferris  v.  Hoglan,  121  Ala.  244,  25  South.  836,  holding  one 
contracting  for  services  entitled  to  rescission  upon  showing  compliance 
with  contract ;  Winfield  v.  Winfield  Water  Co.,  51  Kan.  84,  32  Pac.  667, 
holding  city  not  entitled  to  rescission  of  water  contract,  without  reason- 
able notice  of  defects  in  supply;  Grand  Haven  v.  Grand  Haven  Water 
Works,  99  Mich.  112,  115,  57  N.  W.  1077,  1078,  and  Light,  Heat  & 
Water  Co.  v.  Jackson,  73  Miss.  646, 19  South.  774,  both  rescinding  con- 
tracts where  water  companies  gave  inadequate  supply;  Palestine  etc. 
Water  Co.  v.  Palestine,  91  Tex.  548,  549,  550,  40  L.  R.  A.  207,  208,  44 
S.  W.  818,  819,  revoking  franchise  granted  to  water  company. 

Distinguished  in  Seattle  etc.  Ry.  Co.  v.  City  of  Seattle,  216  Fed.  699, 
701,  holding  city  by  seeking  to  enforce  railway  franchise  waives  its 
right  to  repeal  same;  Mercantile  Trust  etc.  Co.  v.  City  of  Columbus, 
161  Fed.  147,  holding  city  in  constructing  waterworks  must  purchase 
available  property  of  existing  company;  Williams  v.  Shaver,  IDO  Ark. 
570,  140  S.  W.  742,  holding  lessor  could  not  cancel  lease  for  failure 
of  lessee  to  clear  land  where  no  specified  time  was  mentioned  in  lease : 
Hayden  v.  St.  Louis  etc.  R.  Co.,  222  Mo.  143,  121  S.  W.  19,  holding 
failure  of  railroad  to  keep  switch  clear  was  not  grounds  for  cancelincr 
conveyance  of  same,  but  simply  gave  rise  to  damages;  Haydon  v.  St. 
Louis  etc.  R.  R.  Co.,  117  Mo.  App.  99,  108,  113,  93  S.  W.  840,  844, 
refusing  rescission  of  agreement  to  release  defendant  from  all  damages 
for  maintenance  of  switch  in  front  of  his  property,  with  provision  that 
cars  be  not  allowed  to  stand  thereon,  for  breach  of  such  provision. 
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Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  80  L.  R.  A.  64. 

Establishment  and  regulation  of  municipal  water  supply.  Note, 
61  L.  R.  A.  71,  88,  119. 

Danger  of  impure  water,  and  of  firci  ftom  Inadequate  supply,  is  of 
municipal  cognizance. 

Approved  in  Cowell  v.  City  Water  Supply  Co.,  130  Iowa,  676,  105 
N.  W.  1018,  bondholders'  agreement  for  reorganization  of  corporation 
impliedly  allowed  assessments  for  reasonable  expenditure  necessary  for 
protection  of  property. 

Right  of  individual  to  supply  public  utility.  Note,  Ann.  Gas.  19140, 
940. 

133  U.  8.  180-186^  S3  Ik  Ed.  571,  10  Sup.  Ot  251,  WALLACE  ▼.  UNITED 
STATES. 

Salary  of  minister  plenipotentiary  to  Turkey  waa  fixed  at  seven  thou- 
sand five  hundred  doUars^  after  amendment  cf  section  1676,  Revised 
Statutes. 

Approved  in  United  States  v.  Vule,  233  U.  S.  615,  68  L.  Ed.  1074,  34 
Sup.  Ct.  664,  holding  army  officer  serving  in  Porto  Rico  is  entitled  to 
ten  per  cent  increase  in  pay;  Belknap  v.  United  States,  150  U.  S.  594, 
87  L.  Ed.  1198,  14  Sup.  Ct.  185,  holding  salary  of  Indian  agent  fixed  by 
amount  of  appropriation,  and  not  by  statute ;  State  v.  Clausen,  78  Wash. 
108,  138  Pac.  655,  holding  act  appropriating  three  thousand  six  hundred 
dollars  for  salaiy  of  deputy  State  auditor  for  two  years  fixed  salary 
at  eighteen  hundred  dollars  per  year. 

183  U.  8.  186-193,  33  L.  Ed.  582,  10  Sup.  Ct.  258,  MANNINO  v.  FRENCH. 

Supreme  Court  cannot  review  State  decialon  sustaining  Judgment  of 
disbannent. 

Approved  in  Winona  etc.  R.  R.  Co.  v.  Plainview,  143  U.  S.  391,  36 
L.  Ed.  199,  12  Sup.  Ct.  537,  holding  decision  of  State  court  declaring 
bonds  invalid  not  appealable. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  640. 

Petition  for  writ  of  eiror  forms  no  part  of  record  on  appeaL 
Approved  in  Butler  v.  Gage,  138  U.  S.  56,  84  L.  Ed.  871,  11  Sup.  Ct. 
237,  and  Leeper  v.  Texas,  139  U.  S.  467,  35  L.  Ed.  227,  11  Sup.  Ct.  679, 
both  following  rule. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
84,54. 
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Record  for  showing  Federal  Supreme  Conrt's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  883. 

183  XT.  8.  193-197»  83  L.  Ed.  601,  10  Sup.  Ot  264,  tTMITEB  STATES  ▼• 
HANCOCK. 

Oonfirmation  defining  boundaries  becomeB  otadnBiYe  on  dtenriiwa]  of 
goyemn*ent*8  appeal. 

Approved  in  De  Guyer  v.  Banning,  3  Cal.  Unrep.  328,  25  Pac.  264, 
holding  grantee  under  Mexican  land  grant  was  entitled  to  island  in  San 
Pedro  harbor;  United  Land  Assn.  v.  Knight,  85  Cal.  469,  24  Pac.  827, 
holding  decree  of  confirmation  of  pueblo  lands  of  San  Francisco  con- 
trolled  survey  and  patent. 

Distinguished  in  Sioux  City  etc.  R.  R.  Co.  v.  United  States,  159  U.  S. 
369,  40  L.  Ed.  184,  16  Sup.  Ct.  25,  holding  latest  map  best  evidence  of 
quantity  of  land  to  which  railroad  was  entitled. 

Clear  proof  of  ftaod  is  necessary  to  annul  patent. 
Approved  in  In  re  Hawks,  204  Fed.  316,  holding  evidence  failed  to 
show  creditor  to  have  acted  fraudulently  in  obtaining  credit  for  bank- 
rupt ;  Schinzer  v.  Wyman,  27  N.  D.  513, 146  N.  W.  905,  holding  evidence 
failed  to  show  conveyance  made  through  undue  influence ;  United  States 
V.  American  Bell  Tel.  Co.,  167  U.  S.  240,  42  L.  Ed.  154,  17  Sup.  Ct.  810, 
suit  to  set  aside  patent  for  invention;  United  States  v.  King,  83  Fed. 
191,  27  C.  C.  A.  509,  suit  to  cancel  patent  for  mining  claim;  Board  of 
Trustees  of  Oberlin  College  v.  Blair,  45  W.  Va.  822,  32  S.  E.  207, 
evidence  of  fraud  in  sale  of  land  held  insufficient. 

Degree  of  certainty  necessary  to  establish  fraud  in  civil  action. 
Note,  33  L.  R.  A.  (N.  S.)  889. 

138  U.  8.  198-208,  88  L.  £d.  604,  10  8up.  Ct.  288,  COMANCHE  COXJNTT 
V.  LEWIS. 

Kansas  Constitution  permitted  legislature  to  organize  coontieB  and 
validate  illegal  acts. 

Approved  in  State  v.  Armstrong,  27  Okl.  815,  816,  117  Pac.  334,  hold- 
ing officers  of  new  county  are  de  facto  officers  until  organization  of 
county  is  declared  illegal;  Harper  County  Commrs.  v.  Rose,  140  U.  S. 
75,  35  L.  Ed.  346,  11  Sup.  Ct.  712,  holding  recognized  de  facto  organ- 
ization of  Harper  County,  Kansas,  valid;  Coffin  v»  Board  of  Commrs. 
of  Kearney  County,  57  Fed.  140,  historically. 

Where  legislature  can  organize  corporationa,  Its  recognition  of  de  facto 
corponition- cures  organic  defects. 

Approved  in  Board  of  Commrs.  of  Greer  County  v.  Clarke  &  Courts, 
12  Okl.  208,  213,  70  Pac.  210,  211,  where  de  facto  county  of  Texas  was 
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transferred  to  Oklahoma  and  established  as  county  there,  obligations 
of  old  county  still  bind  it;  Muse  v.  Lexington,  110  Tenn.  666,  76  S.  W. 
484,  de  facto  municipal  corporation  was  made  de  jure  by  subsequent 
statutes  recognizing  its  existence;  Jeff  Davis  County  v.  National  Bank, 
22  Tex.  Civ.  160,  54  S.  W.  40,  holding,  under  Tex.  Rev.  Stats.  1895, 
art.  764,  parent  county  being  sued  for  indebtedness,  District  Court  may 
determine  claim  against  each  of  two  other  counties  taken  therefrom; 
Street  v.  United  States,  133  U.  S.  307,  38  L.  Ed.  6S5,  10  Sup.  Ct.  312, 
holding  proceedings  under  act  of  Congress  reducing  the  army,  validated 
by  recognition  of  that  body ;  Andes  v.  Ely,  158  U.  S.  323,  89  L.  Ed.  1002, 
15  Sup.  Ct.  958,  where  two  acts  of  legislature  recognized  corporate 
existence  of  railroad;  State  v.  Webb,  110  Ala.  222,  20  South.  464,  irregu- 
larity in  organization  of  manufacturing  corporation  cured  by  special 
act;  Merchants'  Nat.  Bank  v.  McKinney,  2  S.  D.  117,  48  N.  W.  844, 
holding  acts  of  de  facto  officers  of  new  county  prima  facie  valid; 
Prefeidio  County  v.  City  Nat.  Bank,  20  Tex.  Civ.  App.  614,  44  S.  W. 
1071,  holding  legislative  recognition  of  county  seat  estopped  county 
from  denying  validity  of  bonds. 

Oounty  having  been  organized  for  frandnlent  bond  Issae,  Umoceat  pur- 
chaaer  Is  protected  by  leglslatiTe  recognition. 

Approved  in  Coler  v.  Dwight  School  Twp.,  3  N.  D.  257,  28  L.  R.  A. 
668,  55  N.  W.  590,  holding  school  district  de  facto  corporation  and  not 
assailable  in  action  on  bonds. 

Municipal  corporation  is  estopped,  by  redtala  in  Inmds,  ftom  asserting 
irregolarity  in  issue. 

Approved  in  Presidio  Co.  v.  National  Bank,  20  Tex.  Civ.  514,  44  S.  W. 
1071,  holding  in  action  on  county  bonds  for  building  courthouse,  de- 
fense of  illegal  removal  of  county  seat  is  collateral,  and  not  entertain- 
able;  Coler  v.  Board  of  County  Commrs.  of  Santa  Fe,  6  N.  M.  131, 
27  Pac.  629  (see  dissenting^  opinion  in  6  N.  M.  156,  27  Pac.  637),  holding 
Santa  Fe  county  bonds  valid;  Flagg  v.  School  Dist.,  4  N.  D.  62,  26 
L.  B.  A.  372,  58  N.  W.  507,  holding  recital  as  to  certificate  of  title  by 
county  clerk  conclusive  against  district. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1916A,  960,  978. 

State  auditor's  certiflcate  as  to  legaUty  of  issue  concludea  county  as 
against  Innocent  porcbasers. 

Approved  in  Harper  Co.  Commrs.  v.  Rose,  140  U.  S.  76,  86  L.  Ed.  847, 
11  Sup.  Qt.  712,  bonds  of  Harper  county,  Kansas,  held  valid. 

Distinguished  in  Franklin  Savings  Bank  v.  Inhabitants  of  Framing- 
ham,  212  Mass.  94,  98  N.  E.  926,  holding  assistant  clerk  to  selectmen 
could  not  certify  as  to  validity  of  note  issued  by  city. 
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133  U.  8.  208-216^  33  L.  Ed.  5M»  10  Sup.  Ot.  249,  XTNITEJ)  STATES  ▼. 
WATERS. 

Attorney  general  cannot  fix  fee  of  special  coDnsel  under  section  824, 
Eevised  Statutes.    Only  trial  court  can  do  so. 

Approved  in  Bird  v.  United  States,  45  Fed.  Ill,  Van  Hoorebeke  v. 
United  States,  46  Fed.  457,  Weed  v.  United  States,  65  Fed.  400,  and 
Weed  V.  United  States,  82  Fed.  418,  all  following  mle;  State  v.  Brill, 
100  Minn.  510,  10  Ann.  Oaa.  425,  111  N.  W.  644,  holding  district  judges 
have  no  authority  to  appoint  members  of  board -of  control. 

Attorney  general  cannot  review  oonrt's  discretionary  allowance  to  dis- 
trict attorney. 

Approved  in  United  States  v.  Hillyer,  1  Alaska,  55,  in  suit  against 
United  States  marshal  to  recover  government  funds  misappropriated, 
where  his  account  has  been  approved  by  courts  burden  on  government 
to  prove  misappropriation. 

133  U.  S.  216-233,  33  L.  Ed.  596,  10  Sup.  Ct.  253,  COUIiAM  T.  DOTTUiw 

Extrinsic  evidence  may  rebut  presumption  of  Intent  to  provide  for 
child. 

Approved  in  Rice  v.  Rigley,  7  Idaho,  131,  61  Pac.  295,  holding  mere 
preponderance  of  evidence  not  sufficient  to  establish  a  trust  in  land,  and 
specific  performance  requires  contract  clearly  and  fully  proved;  Bach- 
inski  V.  Bachinski,  152  Mich.  696,  126  Am.  St.  Rep.  427,  116  N.  W.  557, 
holding  where  testator  omitted  child  on  erroneous  statement  of  scriv- 
ener, such  child  was  omitted  by  mistake;  In  re  Peterson's  Estate,  49 
Mont.  100,  Ann.  Oas.  1916A,  716,  140  Pac.  239,  admitting  such  evidence 
under  codes  of  Montana;  McLeod  v.  Jones,  159  N.  C.  76,  74  S.  E.  734, 
holding  extrinsic  evidence  is  admissible  to  show  charitable  institutions 
defendant  had  in  mind;  Schultz  v.  Schultz,  19  N.  D.  691,  125  N.  W. 
655,*  admitting  evidence  to  show  that  child  was  intentionally  omitted; 
Jenks  V.  Jenks,  27  R.  I.  42,  60  Atl.  676,  widow  can  maintain  bill  to 
remove  cloud  on  title  to  property  by  showing  such  omission  was  inten- 
tional; In  re  Atwood's  Estate,  14  Utah,  9,  60  Am.  St.  Rep.  881,  45  Pac. 
1037,  but  excluding  testimony  of  interested  devisees  on  that  point. 

Distinguished  in  Bower  v.  Bower,  5  Wash.  227,  31  Pac.  699^  holding 
children  must  be  named  under  Washington  statute  or  will  is  void. 

Extrinsic  evidence  to  explain  wills.  Note,  50  Am.  St.  Rep.  284, 
285. 

Admissibility  of  the  declarations  of  a  testator  to  sustain  defeat  or 
aid  in  the  construction  of  his  alleged  wilL  Note,  107  Am.  St. 
Rep.  473. 
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Admissibility  of  parol  evidence  to  show  whether  living  child  was 
intentionally  omitted  from  will.  Note,  Ann.  Gas.  1916A,  718, 
719. 

Admissibility  of  parol  evidence  to  show  whether  living  child  was 
intentionally  omitted  from  will.    Note,  8  Ann.  Gas.  637,  638. 

Extrinsic  evidence  as  to  intention  to  omit  child  from  will;  Note, 
51  L.  R.  A.  (N.  S.)  646,  647. 

Extrinsic  evidence  is  admiaBlUe  to  prove  intention  to  omit  child. 
Approved  in  In  re  Motz's  Estate,  125  Minn.  44,  51  L.  R.  A.  (N.  8.) 
645,  145  N.  W.  625,  holding  those  claiming  such  omission  have  burden 
of  proof ;  Hedderich  v.  Hedderich,  18  N.  D.  499,  123  N.  W.  281,  refus- 
ing to  disturb  finding  that  child  was  intentionally  omitted. 

Federal  court  need  not  follow  constxnctian  by  courts  of  State  whose 
statute  territory  has  adopted. 

Approved  in  James  v.  Appel,  192  U.  S.  135,  48  L.  Ed.  379,  24  Sup. 
Ct.  223,  holding  Ariz.  Rev.  Stats.  1887,  par.  837,  discharging  motion  for 
new  trial  not  acted  upon  same  term,  not  unconstitutional  assumption 
of  judicial  function;  Whitney  v.  Fox,  ;166  U.  S.  647,  41  L.  Ed.  1149, 
17  Sup.  Ct.  717,  adopting  Utah  construction  of  statute  and  not  that 
of  California,  where  it  apparently  originated;  Ex  parte  Wisner,  36 
Mont.  311,  92  Pac.  961,  holding  no  offense  for  "individual  banker"  to 
receive  funds  in  his  insolvent  bank;  Rhea  v.  State,  63  Neb.  487,  88 
N.  W.  798,  holding  rule  that  in  adopting  statute  judicially  construed 
construction  is  adopted  not  absolute  in  all  cases,  amounting  to  conclu- 
sive presumption;  State  v.  Mortensen,  26  Utah,  349,  73  Pac.  574,  holding 
rule  that  adopting  State  must  also  adopt  the  statutory  interpretation  of 
State  is  not  conclusive  upon  the  State  adopting. 

Construction  of  adopted  statute.    Note,  1  Ann.  Gas.  147. 

Pretermitted  heirs.    Note,  115  Am.  St.  Rep.  589. 

Revocation  of  will  by  birth  of  issue.  Note,  Ann.  Gas.  191SD,  1824, 
1381,  13S3. 

183  U.  8.  23S-246,  33  I..  Ed.  589,  10  Snp.  Gt  260,  GHBISTIAN  T.  ATLAK- 
TIO  ETG.  B.  R.  GO. 

State  is  indispensable  party  to  equity  suit  to  subject  stock  in  Its 
possession;  bence  such  suit  does  not  lie.  • 

Approved  in  Murray  v.  Wilson  Distilling  Co.,  213  U.  S.  169,  53  L.  Ed. 
751,  29  Sup.  Ct.  458,  holding  suit  against  commission  appointed  to  wind 
up  dispensary  business  was  not  allowable;  Vincent  Oil  Co.  v.  Gulf 
Refining  Co.,  195  Fed.  437,  115  C.  C.  A.  336,  holding  assignee  of  lease 
is  indispensable  party  in  suit  to  determine  validity  of  prior  lease. 
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Distinguished  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  391,  392, 
393,  399;  401,  holding  suit  is  maintainable  against  State  board  of 
valuation  and  assessment  to  restrain  assessment  alleged  to  be  uncon- 
stitutional; Toler  V.  East  Tennessee  etc.  Ry.  Co.,  67  Fed.  182,  where 
State  was  not  necessaiy  party. 

When  action    against    officers  deemed    against    State.    Note,   44 
L.  R.  A.  (N.  8.)  200. 

AU  persons  whose  interests  are  to  be  directly  affected  must  be  made 
parties. 

Approved  in  Weidenfeld  v.  Northern  Pac.  Ry.  Co.,  129  Fed.  311,  63 
C.  C.  A.  537,  in  suit  by  stockholder  to  restrain  reorganization  seheme 
and^  seeking  to  affect  status  of  securities  company  as  stockholder,  saeh 
company  is  necessary  party. 

Pledge  requires  delivery  to  pledgee  and  possessloii  by  blm;  in  ctme  of 
stock,  pledgee  holds  certUcate. 

•  Approved  in  In  re  Harvey,  212  Fed.  341,  holding  lien  of  pledge  is  un- 
disturbed by  adjudication  in  bankruptcy;  Street  Grading  Dist.  No.  60 
v.  Hagadom,  186  Fed.  455,  108  C.  C.  A.  429,  holding  there  can  be  no 
pledge  of  uncollected  assessments;  Toler  v.  East  Tennessee  etc.  Ry.  Co., 
67  Fed.  178,  holding  shares  in  possession  of  trustee  held  as  mortgage 
and  not  as  pledge ;  Hook  v.  Ayers,  80  Fed.  981,  26  C.  C.  A.  287,  holding 
bonds  not  delivered  to  trustee  and  therefore  no  pledge;  Heilbron  v. 
Guarantee  etc.  Trust  Co.,  13  Wash.  650,  43  Pac.  934,  no  pledge  where 
creditor  was  not  entitled  to  possession  of  policies;  dissenting  opinion 
in  South  Dakota  v.  North  Carolina,  192  U.  S.  321,  48  L.  Ed.  462,  24 
Sup.  Ct.  277,  majority  holding,  under  U.  S.  Const.,  art.  IH,  §  2,  Supreme 
Court  has  original  jurisdiction,  suit  by  South  Dakota,  as  donee  of  bonds 
secured  by  railroad  mortgage,  North  Carolina  issuing  same. 

Distinguished  in  South  Dakota  v.  North  Carolina,  192  U.  S.  348,  48 
Ik  Ed.  474,  24  Sup.  Ct.  288,  holding,  under  U.  S.  Const.,  art.  m,  §  2, 
Supreme  Court  has  original  jurisdiction,  suit  by  South  Dakota,  as 
donee  of  bonds  secured  by  railroad  mortgage.  North  Carolina  iaaning 
same. 

State  cannot  be  sued  on  its  parol  mortgage  given  to  secare  pasrment 
of  State  bonds. 

Cited  in  Pennsylvania  R.  Co.  v.  Allegheny  etc.  R.  Co.,  48  Fed.  143, 
arguendo. 

133  U.  a  246-257,  33  L.  Ed.  614,  10  Sop.  Ot  266,  aEILIKOEB  V.  FHILIPPI. 
Insolvent's  cession  in  laouisiana  is  not  confined  to  property  specified. 
Approved  in  Calder  v.  Henderson,  64  Fed.  806,  4  C.  C.  A.  584,  hold- 
ing claim  against  government  for  bounties  passed  by  cession  to  syndic; 
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Sarrazm  v.  W.  R.  Irby  ete.  Tobacco  Co.,  93  Fed.  626,  46  L.  B.  A.  541, 
35  G.  C.  A.  496,  holding  cession  passed  trademark. 

Law  of  igilMce  uliere  prooeedlngs  are  taken  fizea  destination  of  insol- 
TsnVs  property. 

Approved  in  Brown  v.  Smart,  145  U.  S.  457,  86  L.  Ed.  776,  12  Snp. 
Gt.  959,  holding  State  law,  declaring  void  certain  conveyances  by  in- 
solvent of  property  within  State,  valid;  Butler  v.  Goreley,  146  U.  S. 
314,  86  L.  Ed.  986, 13  Sap.  Ct.  88,  holding  Massachusetts  insolvency  law 
oonstitational. 

iDsotTeney  decree  is  in  nature  of  ezecuticm,  attacliing  aseeti;  wUdi 
cannot  he  seised  lyy  oUier  court. 

Approved  in  Milliken  v.  Barrow,  55  Fed.  148,  restraining  execution 
npon  insolvent's  property  after  acceptance  of  its  surrender  by  court; 
Lake  Bisteneau  etc.  Lumber  Co.  v.  Mimms,  49  La.  Ann.  1285,  22  South. 
731,  Federal  court  could  not  stay  prior  execution  of  State  court. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Bep. 
212,  214. 

Foreign  judgments.    Note,  94  Am.  St  Bq;».  555. 

Miscellaneous.  Cited  in  United  States  v.  McCullagh,  221  Fed.  295, 
holding  Congress  had  no  authority  to  l^slate  over  migratory  birds. 

138  U.  8.  268-278,  88  L.  Bd.  642,  10  Sup.  Ct  295,  aBOFBOT  ▼.  BIGGa 
Ohildxen  of  ambassadoxs  retain  dltlaensliip  of  father. 
Distinguished    in    Rainey  v.  New  York  etc.  S.  Co.,  216  Fed.  456, 
L.  B.  A.  1916A,  1149,  132  C.  C.  A.  509,  holding  American  citizen  sign- 
ing on  British  ship  becomes  British  subject. 

Tteaty  power  of  TWted  States  is  practleally  unlimited,  and  embraces 
power  to  allow  aliens  to  inherit 

Approved  in  Hennebique  Const.  Co.  v.  Myers,  172  Fed.  885,  97  C.  C.  A. 
289,  holding  United  States  patent  not  limited  by  terms  of  French  patent 
where  latter  was  adjudged  void  on  account  of  anticipation;  Bahuaud 
V.  Bize,  105  Fed.  488,  holding  it  is  within  power  of  United  States,  .by 
treaty,  to  remove  disabilities  of  aliens  to  inherit  estate  within  the 
several  States;  Carpigiani  v.  Hall,  172  Ala.  294,  Ann.  Oas.  1913D,  651, 
55  South.  251,  holding  Italian  consul  has  right  to  administer  estate  of 
Italian  dying  intestate;  Estate  of  Ghio,  157  Cal.  561,  187  Am.  St.  Rep. 
145,  87  L.  B.  A.  (N.  8.)  549,  108  Pae.  525,  holding  under  law  of  CaU- 
fomia,  public  administrator  and  not  Italian  consul  has  right  to  handle 
estate  ultimately  going  to  heirs  in  Italy;  In  re  Estate  of  Anderson,  166 
Iowa,  621,  52  L.  B.  A.  (N.  8.)  686, 147  N.  W.  1099,  holding  tax  of  twenty 
per  cent  on  estates  going  to  relatives  in  Denmark  does  not  violate 
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treaty  with  latter  country;  Minnesota  Canal  etc.  Co.  v'.  Pratt,  101  Minn. 
232,  11  L.  R.  A.  (N.  S.)  105,  112  N.  W.  405,  holding  Minnesota  boom 
company  could  not  divert  waters  from  river  forming  boundary  between 
United  States  and  Canada;  In  re  Stixrud's  Estate,  58  Wash.  343,  349, 
353,  354,  Ann.  Gas.  igi2A,  850,  33  L.  R.  A.  (N.  S.)  632,  109  Pac.  345, 
347,  349,  refusing  to  uphold  inheritance  tax  of  twenty-five  per  cent 
on  legacy  going  to  heirs  in  Sweden. 

Right  of  alien  to  inherit  real  property  as  affected  by  treaty  with 
foreign  country.    Note,  Ann.  Oaa.  1912A,  1100,  1101. 

Effect  of  treaties  upon  alien's  right  to  inherit.    Notes,  L.  R.  A. 
1915E,  329;  82  L.  R.  A.  185. 

Effect  of  State  Constitutions  and  statutes  on  inheritance  by  or  from 
alien.    Note,  81  L.  R.  A.  95. 

Alien's  right  to  inherit.    Note,  31  L.  R.  A.  182. 

Treaty  is  supreme  law  of  land,  controlling  State  and  common  law 
in  conflict  therewltli. 

Approved  in  Maiorano  v.  Baltimore  etc.  R.  R.  Co.,  213  U.  S.  273,  63 
L.  Ed.  795,  29  Sup.  Ct.  424,  holding  alien  nonresident  relatives  of 
Italian  have  no  right  of  action  for  his  death;  Downea  v.  Bidwell,  182 
U.  S.  289,  370,  45  L.  Ed.  1107,  1188,  21  Sup.  Ct.  787,  819,  holding  an 
alien  people  not  incorporated  into  United  States  by  treaty-making  power 
by  mere  cession,  without  express  or  implied  approval  of  Congress; 
United  Shoe  Mach.  Co.  v.  Duplessis  Shoe  Mach.  Co.,  148  Fed.  35,  hold- 
ing terms  of  patent  granted  by  United  States  not  affected  by  treaty  for 
protection  of  industrial  property;  Byrne  v.  Drain,  127  Cal.  667,  60  Pac. 
434,  holding  provisions  Los  Angeles  charter  opening  streets  were  valid 
when  passed,  and  general  law  simply  suspended  right  until  amendment 
Const.,  art.  XI,  §  6 ;  Blythe  v.  Hinckley,  127  Cal.  435,  436,  59  Pac.  787, 
788,  holding  Cal.  Civ.  Code,  §  671,  enabling  citizen  or  alien  to  hold  and 
dispose  of  property,  not  conflicting  with  treaty  of  Great  Britain  nor 
interfering  with  treaty-making  power;  Wyman,  Petitioner,  191  Mass. 
279,  77  N.  E.  380,  on  death  of  Russian  subject  in  Massachusetts,  Russian 
vice-consul  entitled  to  letters  of  administration  in  accordance  with 
treaty,  in  preference  to  public  administrator;  Wunderle  v.  Wunderle, 
144  111.  54,  19  L.  R.  A.  85,  33  N.  E.  197,  holding  in  absence  of  treaty 
stipulation,  subject  of  Baden  could  not  take  by  descent  in  Illinois;  Opel 
V.  Shoup,  100  Iowa,  424,  37  L.  R.  A.  586,  69  N.  W.  563,  holding  treaty 
with  Bavaria  controlled  as  to  power  of  its  subjects  to  inherit  property 
in  Iowa;  Succession  of  Rabasse,  47  La.  Ann.  1455,  49  Am.  St.  Rep.  435, 
17  South.  867,  holding  treaty  gave  alien  power  to  appoint  his  own  attor- 
ney to  represent  him. 
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Distinguished  in  Blythe  v.  Hinckley,  180  U.  S.  340,  45  L.  Ed.  562,  21 
Sup.  Ct.  393,  holding  Cal.  Civ.  Code,  §  671,  declaring  aUen  capable  of 
inheriting  or  taking  property,  not  precluded  by  U.  S.  Const.,  art.  I,  §  10. 

"Stoles'*  in  general  juxlspmdence  denote  organised  societies  with  estal>- 
Ushed  government. 

Approved  in  United  States  v.  Whelpley,  125  Fed.  619,  holding  act  of 
March  2,  1895,  c.  191,  28  Stat.  963  (U.  S.  Comp.  Stats.  1901,  p.  3178), 
prohibiting  carrying  lottery  tickets  from  one  State  to  another,  did  not 
prohibit  carrying  to  District  of  Columbia;  Talbott  v.  Silver  Bow  Co., 

139  U.  S.  444,  35  L.  Ed.  212,  11  Sup.  Ct.  596,  holding  same  power  to  tax 
national  banks  exists  in  territories  that  does  in  the  States;  In  re  Ross, 

140  U.  S.  475,  35  L.  Ed.  690,  11  Sup.  Ct.  904,  holding  treaty  with  Japan 
intended  to  include  all  under  protection  of  our  laws  as  well  as  eitizens ; 
Opinion  of  the  Justices,  66  N.  H.  659,  33  Atl  1092,  aiguendo. 

Treaties  are  liberally  construed  to  carry  out  intent. 
Approved  in  Goetze  v.  United  States,  103  Fed.  77,  holding  treaty 
not  only  law,  but  contract  between  two  nations,  must,  if  possible,  be  so 
construed  to  give  fnll  force  and  effect  to  all  its  parts. 

French  treaty  of  1853  provided  for  reciprocity  in  respect  to  acquisition 
and  inheritance. 

Approved  in  Bahuand  v.  Bize,  105  Fed.  487,  holding  treaty  of  1853, 
between  United  States  and  France,  permits  French  subjects  to  acquire, 
by  inheritance  and  otherwise,  realty  same  as  citizens  of  United  States. 

Miscellaneous.  Cited  in  Downes  v.  Bidwell,  182  U.  S.  262,  45  L.  Ed. 
1096,  21  Sup.  Ct.  777,  holding  provisions  of  Constitution  of  United  States 
which  are  applicable  are  in  force  in  Porto  Rico,  whether  island  be  incor- 
porated into  United  States  or  not;  Woodbury  v.  District  of  Columbia, 
8  Mackey  (D.  C),  166,  holding  judgment  of  court  of  District  of  Colum- 
bia bears  interest  at  six  per  cent;  United  States  v.  O'Neal,  10  App. 
D.  C.  238,  holding  no  appeal  lies  from  jury  case  tried  before  justice. 

133  U.  a  273-289,  33  K  Ed.  625,  10  Sup.  Ot.  327,  XTNITED  STATES  T. 
MOSBT. 

Consul  paying  into  treasury  fees  claimed  lyy  him,  and  demanding  credit, 
is  not  estopped. 

Approved  in  Dooley  v.  United  States,  182  U.  S.  230,  45  L.  Ed.  1081, 
21  Sup.  Ct.  765,  holding  Tucker  act  (24  Stats,  at  Large,  505,  c.  359), 
Circuit  Court,  as  Court  of  Claims,  has  jurisdiction  to  recover  back  duties 
illegally  exacted  and  protestingly  paid  on  Porto  Rico  imports  to  New 
York;  State  v.  Stockwell,  23  N.  D.  128,  134  N.  W.  792,  holding  superin- 
tendent of  school  fund  liable  for  money  paid  by  applicant  for  teacher's 
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certificate;  State  v.  Murphy,  128  Wis.  212, 107  N.  W.  474,  person  immune 
from  prosecution  for  matters  testified  to  before  grand  jury  though  he 
testified  without  claiming  constitutional  privilege. 

Distinguished  in  United  States  v.  WUson,  168  U.  S.  275,  278,  42  L.  Ed. 
465,  466,  18  Sup.  Ct.  86,  87,  holding  consular  fees  voluntarily  paid  into 
treasury  could  not  be  recovered  back;  Gregg  v.  Lake  Co.,  32  Colo.  361, 
76  Pac.  377,  county  treasury  cannot  maintain  suit  for  salaiy,  his  claim 
not  having  been  presented  and  passed  upon  by  county  commissioners. 

Wliat  are  unoffldal  sarvlcei^  for  iMxsh  cwasal  may  retain  f6flfl»  enu- 
merated. 

Distinguished  in  United  Stotes  v.  Eaton,  169  U.  S.  349,  350,  42  L.  Sd. 
774,  18  Sup.  Ct.  381,  382,  holding,  under  regulations  of  1888,  settling 
of  private  estate  was  consular  duty  and  official. 

Consul  Tolimtaxlly  pladnir  PaUic  fnnde  at  intereel  caanoi  retain  In- 
terest 

Approved  in  Rhea  v.  Brewster,  130  Iowa,  734, 107  N.  W.  942,  holdii^ 
county  clerk  must  account  for  interest  obtained  on  money  deposited 
with  him  in  pending  suit;  Vansant  v.  State,  96  Md.  130,  53  Atl.  715, 
holding  clerk  occupying  fiduciary  relation  to  the  State,  as  to  license 
money  received  while  in  his  possession,  was  liable  for  interest  thereon 
collected  by  him;  City  of  Butte  v.  €h>odwin,  47  Mont.  163,  Ann.  Gas. 
1914G,  1012, 134  Pac.  671,  holding  county  treasurer  not  entitled  to  inter- 
est on  county  funds;  Adams  v.  Williams,  97  Miss.  144,  Ann.  Oas.  19120, 
1129,  30  L.  R.  A.  (N.  8.)  855,  52  South.  871,  holding  treasurer  of  levee 
district  is  liable  for  interest  on  money  in  his  custody;  Maloy  v.  County 
Commrs.  of  Bernalillo,  10  N.  M.  660,  662,  62  Pac.  1111,  holding  absence 
of  statutes  requiring  county  treasurer  to  account  for  interest  on  public 
funds  in  his  x>ossession,  county  cannot  recover  such  after  officer  retires ; 
Thompson  v.  Territory,  10  Okl.  420,  423,  62  Pac.  358,  359,  county  treas- 
urer must  account  for  interest  upon  county  funds  he  had  dejwsited  in 
bank;  State  v.  McFetridge,  84  Wis.  524,  54  N.  W.  13  (affirming  84  Wis. 
484,  20  L.  R.  A.  289,  54  N.  W.  17),  holding  State  treasurer  liable  for 
interest  on  public  funds  deposited  in  bank. 

Distinguished  in  State  v.  Walsen,  17  Colo.  177,  15  L.  R.  A.  458,  28 
Pac.  1121,  holding  State  treasurer  not  bound  to  account  for  interest  on 
public  money. 

Liability  of  public  officer  for  interest  received  on  publio  funds. 
Note,  8  Ann.  Gas.  892. 

Liability  of  public  officer  or  his  bond  for  interest  received.    Note, 
SO  L.  R.  A.  (N.  8.)  857,  859. 

Certifying  copies  of  Invoices  are  oonsnlar  dnUes  and  oensol  cannot 
retain  fees. 
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Approved  in  Phelps  v.  Siegfried,  142  U.  S.  604,  86  L.  Ed.  1130,*  12 
Sup.  Ct.  391,  following  rule ;  Six  Parcels  of  Placer  Gold  y.  United  States, 
8  Ariz.  395,  76  Pac.  475,  holding  importation  of  nondutiable  goods  with- 
out same  being  invoiced  is  fraud  on  United  States. 

On  appeal  "by  goyenunent  from  Judgment  for  consnl  fox  thirteen  thon- 
sand  dollars,  latter  may  appeal  from  disallowances,  althoogb  less  than 
three  thousand  dollars. 

Approved  in  Ellis  v.  Harrison,  104  Mo.  280, 16  S.  W.  200,  considering 
n^erits  of  two  appeals  in  same  case. 

Rights  and   duties  of  consul  with  respect  to  decedent's  estate. 
Note,  Ann.  Gas.  1913D,  655. 

133  U.  8.  290-295,  88  L.  Ed.  608,  10  Sup.  Ot.  314,  SEALS  T.  IUJN0I8  ETO. 
B.  R.  OO. 

Where  case  is  submitted  on  bill  and  pleas,  facts  responatve  are  condn- 
sively  proved  by  sworn  answers. 

Approved  in  Campbell  v.  Northwest  Eckington  Imp.  Co.,  229  U.  S. 
584,  57  L.  Ed.  1339,  33  Sup.  Ct.  796,  holding  answers  responsive  to  bill 
must  be  overcome  by  testimony  of  two  witnesses;  Kennedy  v.  Custer, 
174  Fed.  975,  98  C.  C.  A.  584,  holding  where  answer  denied  execution 
of  contract,  same  must  be  proven  by  two  witnesses;  National  Surety 
Co.  V.  State  Bank,  120  Fed.  599,  61  L.  R.  A.  394,  56  C.  C.  A.  657,  hold- 
ing Federal  courts  may  enjoin  enforcement  of  unconscionable  judgments 
to  which  defendants  had  meritorious  defense,  same  prevented  by  fraud, 
accident  or  mistake ;  Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  54,  37  L.  Ed. 
76,  13  Sup.  Ct.  220,  charges  of  fraud  not  sustained  where  answer  denied 
them  and  there  was  no  evidence;  Peeler  v.  Lathrop,  48  Fed.  788,  dis- 
missing bill  alleging  fraudulent  representation  for  want  of  testimony; 
Prentiss  etc.  Tool  Co.  v.  Godchaux,  66  Fed.  238, 13  C.  C.  A.  420,  holding 
answer  alle^ng  good  faith  in  executing  pledge  responsive. 

Decree  canceling  mortgage  given  to  secure  other  railroad's  bonds  binds 
bondholders. 

Approved  in  Hartford  Life  Ins.  Co.  v.  lbs,  237  U.  S.  672,  L.  R.  A. 
1916A,  765,  59  L.  Ed.  1169,  35  Sup.  Ct.  692,  holding  suit  against  insur- 
ance company  by  number  of  policy-holders  will  bind  those  not  joining 
when  facts  are  same ;  Raphael  v.  Wasatch  &  J.  V.  R.  Co.,  201  Fed.  858, 
120  C.  C.  A.  184,  and  Alton  Water  Co.  v.  Brown,  166  Fed.  844,  92  C.  C.  A. 
598,  both  holding  trustee  of  mortgage  represents  bondholders  in  suit  to 
foreclose;  In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  where  creditors  of 
bankrupt  assigned  claims  to  committee  to  purchase  the  property  and 
sell  for  their  benefit,  they  could  not  prove  their  equitable  interests 
Xrv— (J5 
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against  bankrupt  estate;  Woods  v.  Woodson,  100  Fed.  519,  40  C.  C.  A. 
525,  holding  corporation  bondholders  represented  by  trustee,  regarding 
deed  of  tmst,  are  bound  by  decree  canceling  same  in  suit  against  trus- 
tee, though  they  were  not  parties  thereto;  Farmers'  etc.  Loan  Co.  v. 
Essex,  6^  Kan.  109,  71  Pac.  271,  holding  default  judgment  upon  pub- 
lication service  against  Farmers'  Loan  &  Trust  Co.,  purporting  to  bar 
lien  of  mortgage  assigned  to  Farmers'  Loan  &  Trust  Co.,  trustee,  not 
binding  upon  latter;  Mayor  etc.  of  City  of  Baltimore  v.  United  Rys. 
etc.  Co.,  108  Md.  70, 16  L.  R.  A.  (N.  S.)  1006,  69  Atl.  439,  holding  trus- 
tee of  bondholders  represents  them  in  proceeding  to  release  unnecessary 
property  from  mortgage;  Grant  v.  Winona  etc.  Southwestern  Ry.  Co., 
85  Minn.  430,  89  N.  W.  63,  holding  the  terms  of  the  mortgage  author- 
izing the  trustee  to  represent  the  bondholders,  they  are  bound  by  the 
deficiency  judgment  rendered;  Pollitz  v.  Farmers'  Loan  &  Trust  Co.,  63 
Fed.  211,  holding  bondholder  bound  by  decree  to  which  his  trustee  was 
a  party. 

Distinguished  in  Colorado  etc.  Ry.  Co.  v.  Blair,  214  N.  Y.  513,  Ann* 
Cas.  1916D,  1177, 108  N.  E.  843,  holding  trustees  do  not  represent  cestui 
que  trustents  in  disposition  of  property  not  authorized  by  instrument. 

Judgments  against  trustees — Conclusiveness  against  beneficiaries. 
Note,  78  Am.  St.  Rep.  168. 

Representation    of   bondholders    by   mortgage   trustee.    Note,    16 
L.  R.  A.  (N.  S.)  1009. 

Miscellaneous.  Cited  in  Heckman  v.  United  States,  224  U.  S.  446, 
56  L.  Ed.  833,  32  Sup.  Ct.  424,  holding  United  States  can  sue  to  cancel 
conveyances  made  by  Indian  allottees. 

133  U.  8.  296-299,  ^  L.  Ed.  623,  10  Sup.  Ot.  304,  ADAMfl  T.  CSITTENDEK. 

Wbere  State  court  foredoses  lien  <m  baiikrupt's  land,  assignee's  pur- 
chaser's only  remedy  la  appeaL 

Approved  in  Ludeling  v.  Chaffe,  143  U.  S.  305,  36  L.  Ed.  314, 12  Sup. 
Ct.  440,  arguendo. 

Miscellaneous.  Cited  in  Johnson  v.  Herold,  161  Fed.  602,  holding 
where  several  suits  are  instituted  to  recover  revenues  paid  under  same 
state  of  facts,  judgment  in  one  is  conclusive  on  others. 

133  U.  8.  299-307,  83  L.  Ed.  631,  10  Sap.  Ct  309,  STREET  T.  I7NITEI> 
STATES. 

Power  exerdaable  to  date  may,  if  that  date  is  Sunday,  be  exerdaed  on 
Monday. 

Approved  in  Pressed  Steel  Car  Co.  v.  Eastern  R.  Co.  of  Minnesota, 
121  Fed.  619,  57  C.  C.  A.  635,  holding  when  the  last  day  within  which  a 
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deed  is  to  be  performed  falls  on  Sunday,  that  day  is  excluded,  and  whole 
of  next  day  included;  Lamson  v.  Andrews,  40  App.  D.  C.  41,  holding 
when  final  day  for  filing  transcript  falls  on  Sunday,  court  may  on  next 
legal  day,  extend  time  for  filing;  Fowles  v.  Brauer,  89  Va.  468, 16  S.  E. 
367,  arguendo. 

Distinguished  in  Miner  v.  Tilley,  54  Mo.  App.  629,  holding,  under 
Missouri  law,  suit  on  mechanic's  lien  could  not  be  filed  on  day  succeed- 
ing last  day,  which  was  Sunday. 

Computation  of  time.    Note,  78  Am.  St.  Rep,  377. 

Extension  of  time  when  last  day  falls  on  Sunday.    Note,  14  L.  B.  A. 
120. 

Miscellaneous.  Cited  in  Griffith  v.  Mayor  etc.  of  Vicksburg,  102  Miss. 
14,  58  South.  782,  holding  legislature  might  authorize  city  to  issue  bonds 
without  giving  notice. 

133  U.  8.  308-314,  33  I..  Ed.  611,  10  Sup.  Ct.  312,  OOBBIN  v.  OOXTLD. 

9 

Term  in  common  use  as  desciipitlye  of  clasB  of  teas  cannot  be  appro- 
priatecL 

Approved  in  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  138  U.  S.  547, 
34  L.  Ed.  1003,  11  Sup.  Ct.  400,  holding  use  of  symbol  ''LL"  not 
infringement;  Columbia  Mill.  Co.  v.  Alcorn,  150  U.  S.  463,  37  L.  Ed. 
1146, 14  Sup.  Ct.  152,  holding  no  exclusive  right  to  use  of  word  '  *  Colum- 
bia" as  brand  of  flour;  California  Fig  Syrup  Co.  v.  Steams,  67  Fed. 
1011,  holding  words  "Syrup  of  Figs"  not  valid  trademark;  Dadirrian 
V.  Tacubian,  72  Fed,  1015,  ''Matzoon"  held  descriptive  and  not  sub- 
ject of  trademark;  Grand  Lodge  A.  0.  U.  W.  v.  Graham,  96  Iowa,  610, 
31  L.  R.  A.  ISO,  65  N.  W.  841,  holding  terms  "Grand  Lodge  etc.  of 
Iowa"  could  not  be  exclusively  appropriated;  Gessler  v.  Grieb,  80  Wis. 
27,  28,  27  Am.  St.  Rqi.  24,  25,  48  N.  W.  1100,  holding  "Headache 
Wafers"  could  not  be  used  as  trademark;  Proctor  &  Co.  v.  Globe  Refi- 
ning Co.,  92  Fed.  361,  364,  34  C.  C.  A.  405,  arguendo. 

Distinguished  in  Spiegel  v.  Zuckerman,  175  Fed.  983,  holding  com- 
plainants had  no  right  to  exclusive  use  of  name  "Princess"  in  regard  to 
shirt-waists ;  Perlberg  v.  Smith,  70  N.  J.  Eq.  642,  62  Atl.  444,  holding 
where  name  "Eagle  Shoes"  did  not  apply  to  any  certain  make,  vendor 
was  not  entitled  to  exclusive  use. 

What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
85  Am.  St  Bep.  88,  113. 

Trademark  for  comblnatloa  of  figure  and  words  ''Tlid  Tycoon  Tea** 
gare  no  ezduslTe  rlgbt  to  ''Tycoon.'* 

Approved  in  United  States  v.  Duell,  17  App.  D.  C.  476,  refusing  to 
mandamus  commissioner  of  patents  to  register  trademark;  Esselstyn  y. 


133  U.  S.  315-320        NOTES  ON  U.  S.  REPORTS.  1028 


Holmes,  42  Mont.  521,  114  Pac.  122,  holding  party  not  entitled  to  name 
'*Owl  Creek  Coal'';  Virginia  Baking  Co.  v.  Southern  Biscuit  Co.,  Ill 
Va.  230,  SO  L.  K  A.  (N.  S.)  167,  68  S.  E.  262,  holding  party  not  entitled 
to  exclusive  right  to  words  ** Crown'"  and  ''Jamestown"  as  applied  to 
baking  products. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Cas.  191dB,  328. 

Infringement  of  trademark.    Note,  25  E.  E.  0.  228. 

183  U.  8.  816-^20,  83  Ii.  Bd.  636,  10  Sap.  Ot  808,  SMITH  ▼.  LYON. 

Circuit  Court  has  no  jnrisdicUon  under  acts  of  1887  and  1888,  wbere 
one  plaintiff  and  defendant  are  nonresidents. 

Approved  in  Cuebas  Y  Arredondo  v.  Cuebas  Y  Arredondo,  223  U.  S. 
388,  56  L.  Ed.  480,  32  Sup.  Ct.  277,  holding  District  Court  of  Porto  Rico 
has  no  jurisdiction  to  foreclose  mortgage  where  one  of  three  defend- 
ants is  citizen  of  United  States  and  other  two  citizens  of  Porto  Rico; 
O'Conor  v.  Texas,  202  U.  S.  507,  50  L.  Ed.  1126,  26  Sup.  Ct.  726,  deny- 
ing right  under  removal  acts  of  nonresident  alien  sued  by  State  in 
State  court  to  have  case  removed  to  Federal  courts;  Ryan  v.  Ohmer, 
233  Fed.  167,  holding  fact  that  one  defendant  was  foreign  subject  will 
not  defeat  jurisdiction;  Hawes  v.  First  Nat.  Bank,  229  Fed.  57,  holding 
in  suit  to  restrain  sale  of  property  by  trustees,  purchaser  is  indispen- 
sable party;  Consolidated  Interstate  Callahan  Min.  Co.  v.  Callahan  Min. 
Co.,  228  Fed.  530,  holding  suit  against  corporation,  alleging  invalidity 
of  election  is  one  within  Federal  jurisdiction;  Vaughan  v.  McArthur 
Bros.  Co.,  227  Fed.  367,  holding  where  plaintiffs  delayed  eight  years 
in  seeking  to  have  cause  remanded,  costs  were  properly  taxed  to  it; 
Eddy  V.  Chicago  etc.  Ry.  Co.,  226  Fed.  123,  refusing  to  remove  suit  by 
citizen  of  Montana  brought  against  corporation  of  Wisconsin,  in  -State 
court  of  Minnesota;  H.  G.  Baker  &  Bro.  v.  Pinkham,  211  Fed.  732,  hold- 
ing alien  may  be  sued  in  any  district  where  he  may  be  found;  Stone 
v.  Chicago,  B.  &  Q.  R.  Co.,  195  Fed.  836,  holding  action  brought  in 
State  court  by  citizen  of  another  State  against ,  railroad,  a  citizen  of 
third  State,  is  not  removable;  Puget  Sound  Sheet  Metal  Works  v. 
Great  Northern  Ry.  Co.,  195  Fed.  352,  holding  suit  between  citizens  of 
different  States  and  defendant  which  is  corporation  of  State  other  than 
that  in  which  suit  is  brought  is  not  removable;  A.  B.  Andrews  Co.  v. 
Juncture  Proof  Footwear  Co.,  168  Fed.  765,  holding  where  one  member 
of  firm,  suing  Pennsylvania  company,  was  also  resident  of  Pennsyl- 
vania, Federal  court  had  no  jurisdiction ;  Tiemey  v.  Helvetia  Swiss  Fire 
Ins.  Co.,  163  Fed.  86,  89,  holding  assignee  cannot  maintain  action  unless 
his  assignor  could  have  done  so;  Mirabile  Corp  v.  Purvis,  143  Fed.  921, 
dismissing  suit  where  one  defendant  was  citizen  of  same  State  as  plain- 
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tiff;  J.  S.  Appel  Suit  etc.  Co.  v.  Baggott,  132  Fed.  1006,  remanding  action 
brought  in  New  York  against  citizen  of  New  York  which  had  been 
removed  on  petition  of  latter;  Dominion  Nat.  Bank  v.  Olympia  Cotton 
Mills,  128  Fed.  182,  holding  jurisdiction  depending  upon  diverse  citizen- 
ship, answer  of  maker  of  note  does  not  set  up  good  defense  by  allega- 
tion that  another  defendant  is  citizen  of  another  State  claiming  privilege 
of  suit  in  such  State ;  Poulk  v.  Gray,  120  Fed.  163,  holding  suit  on  ground 
that  diversity  of  citizenship  not  removable  under  Judiciary  Act  of  1887- 
88,  neither  party  being  resident  of  State,  unless  both  parties  waive  objec- 
tion to  jurisdiction ;  Jenkins  v.  York  Cliffs  Imp.  Co.,  110  Fed.  809,  holding 
one  defendant  being  citizen  and  resident  of  State  other  than  district  of 
suit,  and  other  than  complainant's  residence,  jurisdiction  on  diverse  citi- 
zenship excluded  him;  Empire  Min.  Co.  v.  Propeller  Tow  Boat  Co.,  108 
Fed.  902,  908,  holding,  under  Judiciary  Act  of  1887-88,  defendant  sued 
only  in  district  of  his  residence,  unless  he  waives  the  privilege,  but  re- 
moval by  defendant  conclusively  waives  privilege ;  Parkinson  v.  Barr,  105 
Fed.  83,  holding,  under  Judiciary  Act  of  1887-88,  no  separable  controversy 
existing,  no  removal  on  diversity  of  citizenship,  all  defendants  not  non- 
residents of  State  of  action ;  Stemmler  v.  McNeill,  102  Fed.  661,  holding 
in  suit  by  plaintiff  against  several  defendants,  between  whom  no  privity 
exists,  Federal  court  has  jurisdiction  if  each  defendant's  controversy 
exceeds  two  thousand  dollars;  Wahl  v.  Franz,  100  Fed.  683,  40  C.  C.  A. 
638,  holding  probata  of  will  in  probate  court  of  Arkansas,  not  bein^r 
suit  of  civil  nature  within  Federal  Judiciary  Act  of  1888,  not  removable 
on  that  point;  In  re  Reese,  98  Fed.  986,  holding  person  imprisoned  for 
violation  of  order  not  extending  to  him,  or  in  excess  of  court's  juris- 
diction, is  entitled  to  discharge  by  writ  habeas  corpus;  Lowry  v.  Tile 
etc.  Assn.,  98  Fed.  822,  holding,  defendants,  by  a  general  appearance, 
waive  the  objection  of  a  misjoinder  because  other  defendants  are  not 
inhabitants  of  the  district;  dissenting  opinion  in  Matter  of  Moore,  209 
U.  S.  511,  14  Aim.  Cas.  1164,  52  L.  Ed.  913,  28  Sup.  Ct.  585,  706, 
majority  Holding  consent  of  parties  waives  all  objection  to  jurisdiction; 
Hooe  v.  Jamieson,  166  U.  S.  397,  41  L.  Ed.  1050,  17  Sup.  Ct.  597,  hold- 
ing District  of  Columbia  not  a  State  within  meaning  of  statute  con- 
ferring jurisdiction;  Bensinger  Self- Adding  Register  Co.  v.  National 
Cash  Register  Co.,  42  Fed.  81,  dismissing  suit  as  to  Ohio  corporation 
sued  in  Missouri;  Laskey  v.  Newton  Min.  Co.,  50  Fed.  636,  averment 
failing  to  show  residence  of  either  plaintiff  or  defendant  in  district  held 
insufficient;  United  States  v.  Southern  Pac.  R.  Co.,  63  Fed.  483,  suit 
by  United  States  to  quiet  titlo  is  suit  in  rem,  and  may  be  brought  in 
Federal  court  against  nonresident  defendants;  Donnelly  v.  United  States 
Cordage  Co.,  66  Fed.  614,  New  Jersey  corporation  not  suable  in  Massa- 
chusetts; Ti^g  River  etc.  Salt  Co.  v.  Brigel,  67  Fed.  628,  14  C.  C.  A. 
577,  holding  proper  citizenship  of  parties  not  distinctly  averred ;  Board 
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of  Trustees  of  Oberlin  v.  Blair,  70  Fed.  417,  and  Baltimore  etc.  Loan 
Assn.  v.  Alderson,  90  Fed.  144,  32  C.  C.  A.  542,  both  dismissing  bill 
where  parties  on  both  sides  were  citizens  of  same  State;  Consolidated 
Water  Co.  v.  Babcock,  76  Fed.  248,  dismissing  suit  where  no  diverse 
citizenship  of  necessary  parties;  Elkhart  Nat.  Bank  v.  Northwestern 
Guaranty  Loan  Co.,  84  Fed.  76,  holding  nonresident  defendant  not  com- 
pelled to  answer;  Lancaster  v.  Asheville  etc.  Ry.  Co.,  90  Fed.  132,  per- 
sonal action  dismissed  where  one  plaintiff  and  defendant  were  both 
nonresidents;  Southern  etc.  Tel.  Co.  v.  Watts,  66  Fed.  464,  13  C.  C.  A. 
679,  arguendo. 

Distinguished  in  Sweeney  v.  Carter  Oil  Co.,  199  U.  S.  256,  258,  60 
L.  Ed.  180,  181,  26  Sup.  Ct.  55,  denying  Federal  jurisdiction  of  suit 
brought  by  two  plaintiffs  of  different  States  against  defendant  of  an- 
other State  in  State  of  latter's  residence;  Kentucky  Coal  Lands  Co.  v. 
Mineral  Development  Co.,  191  Fed.  907,  912,  913,  914,  holding  action 
of  ejectment  can  only  be  instituted  in  district  where  property  is  situ- 
ated; Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs.  Assn.,  165 
Fed.  12,  91  C.  C.  A.  39,  holding  suit  to  enjoin  enforcement  of  railroad 
rates  may  be  brought  in  any  jurisdiction  where  defendant  may  be  found ; 
Seybert  v.  Shamokin  etc.  R.  Co.,  110  Fed.  811,  holding  jurisdiction  of 
Federal  court  to  foreclose  mortgage  on  property  within  the  district  not 
defeated  because  one  of  defendants  not  resident  of  district ;  McCormiek 
Harvesting  Mach.  Co.  v.  Walthers,  134  U.  S.  44,  83  L.  Ed.  835,  10 
Sup.  Ct.  486,  entertaining  suit  by  single  plaintiff  'brought  in  his  own 
district;  Greeley  v.  Lowe,  155  U.  S.  68,  72,  39  L,  Ed.  73,  75,  15  Sup. 
Ct.  25,  27,  entertaining  suit  for  partition  in  district  in  which  only  part 
of  defendants  reside;  Interior  Const.  Co.  v.  Gibney,  160  U.  S.  220,  40 
L.  Ed.  402,  16  Sup.  Ct.  273,  holding  defendants  entering  general  appear- 
ance could  not  object  to  jurisdiction;  Ames  v.  Holderbaum,  42  Fed. 
341,  342,  sustaining  jurisdiction  of  suit  to  foreclose  on  realty,  though 
some  of  defendants  were  nonresidents;  Sherwood  v.  Newport  News  etc. 
Val.  Co.,  55  Fed.  4,  5,  holding  nonresident  corporation  defendant  could 
remove  suit  brought  by  alien;  Single  v.  Scott  etc.  Mfg.  Co.,  55  Fed. 
555,  granting  jurisdiction  of  suit  to  compel  conveyance  of  real  property 
in  district,  citizenship  of  parties  being  diverse;  Deck  v.  Whitman,  96 
Fed.  890,  holding  similarly  in  suit  to  foreclose;  Smith  v.  Atchison  etc. 
R.  Co.,  64  Fed.  3,  holding  defendants  sued  in  district  of  their  residence 
could  not  object  that  other  defendants  were  not;  Hoover  v.  Columbia 
etc.  Paper  Co.,  68  Fed.  945,  objection  to  jurisdiction  on  ground  of 
diverse  citizenship  waived  by  general  appearance;  Goddard  v.  Mailler, 
80  Fed.  422,  holding,  under  section  740,  Rev.  Stats.,  defendants  residing 
in  different  districts  of  same  State  may  be  sued  in  either;  dissenting 
opinion  in  German  Sav.  &  Loan  Soc.  v.  Tull,  136  Fed.  11,  69  C.  C.  A.  1, 
majority  holding  jurisdiction  of  Federal  court  not  defe&ted  because 
questions  may  arise  between  plaintiffs,  who  are  citizens  of  same  State. 
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General  object  of  acta  of  1887  and  1888  was  to  restxlct^  not  to  enlarge, 
Jnrledlction. 

Approved  in  Ex  parte  Wisner,  203  U.  S.  459,  51  L.  Ed.  268,  27  Sup. 
Ct.  150,  holding  where  Circuit  Court  has  no  jurisdiction,  cause  cannot  be 
removed  from  State  court;  McDonnell  v.  Jordan,  178  U.  S.  238,  44 
If.  Ed.  1052,  20  Sup.  Ct.  889,  holding  removal  application  will  contest 
to  Circuit  Court  for  "prejudice  or  local  influence,"  under  act  of  August 
13,  1888,  comes  too  late,  first  made  after  mistrial  probate  court;  Glover 
Mach.  Works  v.  Cooke  Jellico  Coal  Co.,  222  Fed.  533,  holding  in  suit 
for  less  than  three  thousand  dollars,  counterclaim  for  three  thousand 
dollars  will  not  confer  jurisdiction  on  Federal  courts;  Turk  v.  Illinois 
Cent.  R.  Co.,  218  Fed.  316,  134  C.  C.  A.  Ill,  and  Palmer  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  208  Fed.  667,  both  holding  insurance  com- 
pany, subrogated  to  rights  of  insured,  is  real  party  in  interest  in  suing 
for  loss;  Turk  v.  Illinois  Cent.  R.  Co.,  193  Fed.  254,  holding  insurance 
company  suing  railroad  for  loss  it  was  compelled  to  pay  is  only  nominal 
party;  McAulay  v.  Moody,  185  Fed.  146,  holding  citizens  of  Qreat  Brit- 
ain could  not  maintain  suit  in  Oregon  against  three  brothers,  where 
one  brother  was  citizen  of  Montana;  Schultz  v.  Highland  Gold  Mines 
Co.,  158  Fed.  341,  holding  where  citizens  of  three  States  brought  suit 
against  citizen  of  two  other  States  in  State  where  part  of  defendants 
resided,  jurisdiction  attached  to  all  parties  of  same  State  where  suit 
brought;  Freeman  v.  American  Surety  Co.,  116  Fed.  550,  holding  juris- 
diction dependent  on  diversity  of  citizenship.  Federal  court  has  juris- 
diction, plaintiff  being  nonresident  and  all  defendants  residents  of  dis- 
trict where  suit  is  brought;  Pennsylvania  Co.  v.  Leeman,  160  Ind.  21, 
66  N.  £.  50,  holding  25  Stat.  433,  435,  §  3  (U.  S.  Comp.  Stats.  1901, 
p.  510),  and  congressional  intent  shown  by  prior  legislation,  plea  in 
abatement  is  an  answer,  within  the  statute;  Fisk  v.  Henarie,  142  U.  S. 
467,  35  L.  Ed.  1083,  12  Sup.  Ct.  210,  holding  application  for  removal 
after  third  trial  too  late  ;i  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  449,  36 
L.  Ed.  771,  12  Sup.  Ct.  937,  holding  citizen  of  one  State  could  not  sue 
in  another  a  corporation  created  in  a  third;  Martin  v.  Baltimore  etc. 
R.  R.  Co.,  151  U.  S.  687,  38  K  Ed.  316,  14  Sup.  Ct.  538,  denying  right 
of  removal  after  time  at  which  party  was  required  tor  plead  to  juris- 
diction; Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  462,  38  L.  Ed. 
614,  14  Sup.  Ct.  657,  denying  jurisdiction  where  record  suggested  no 
Federal  question;  Hanrick  v.  Hanrick,  153  U.  S.  197,  38  L.  Ed.  687, 
14  Sup.  Ct.  837,  holding  one  defendant  could  not  remove  cause  on 
ground  of  local  prejudice  between  himself  and  other  defendants;  Mex- 
ican etc.  R.  R.  Co.  V.  Davidson,  157  U.  S.  208,  39  L.  Ed.  675,  15  Sup. 
Ct.  565,  denying  jurisdiction  where  assignor  of  chose  in  action  could 
not  have  invoked  it;  Missouri  Pac.  Ry.  Co.  v.  Fitzgerald,  160  U.  S.  583, 
40  L.  Ed.  548,  16  Sup.  Ct.  396,  holding  order  of  Circuit  Court  remand- 
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ing  cause  not  reviewable  on  appeal  from  judgment  of  State  court; 
Wabash  etc.  Ry.  Co.  v.  Brow,  164  U.  S.  277,  41  L.  Ed.  434,  17  Sup.  Ct. 
127,  filing  of  petition  for  removal  does  not  amount  to  a  general  appear- 
ance; Camprelle  v.  Balbach,  46  Fed.  81,  determining  jurisdiction  by 
status  of  parties  at  commencement  of  action;  Laskey  v.  Newton  Min. 
Co.,  50  Fed.  635,  where  residence  of  plaintiff  or  defendant  in  district 
was  not  shown;  St.  Louis  etc.  R.  Co.  v.  Pacific  Ry.  Co.,  52  Fed.  772, 
holding  Illinois  corporation  could  not  be  sued  in  California ;  In  re  Cilley, 
58  Fed.  980,  holding  proceeding  to  establish  will  could  not  be  removed; 
Thurber  v.  Miller,  67  Fed.  378,  14  C.  C.  A.  432,  holding  resident  de- 
fendant could  not  remove  separable  controversy;  Wise  v.  Nixon,  78 
Fed.  204,  holding  complainant's  statement  did  not  demand  decision  of 
Federal  question ;  Farmers  &  Merchants'  Nat.  Bank  v.  Schuster,  86  Fed. 
164,  29  C.  C.  A.  649,  case  not  removable  after  trial  in  State  court  and 
entry  of  mistrial;  Miller  v.  Pennsylvania  R.  Co.,  91  Fed.  299,  plaintiff 
bringing  suit  in  his  own  district  must  aver  his  residence;  Hartford 
etc.  R.  Co.  V.  Montague,  94  Fed.  228,  denying  jurisdiction  of  condemna- 
tion proceedings ;  State  v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C.  432,  23  S.  E. 
371,  holding  suit  between  State  and  citizen  of  another  State  not  suit 
between  citizens  of  different  States;  Arkansas  v.  Kansas  etc.  Coal  Co., 
96  Fed.  356,  arguendo. 

133  U.  S.  320-332,  S3  I*.  Ed.  618,  10  Sup.  Ct  305,  BUFOBD  ▼.  HOTJTZ. 

PuUlc  lands  left  imlnclofled  are,  in  absence  of  prohibition,  free  for 
pasture. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  475,  59  L.  Ed. 
682,  35  Sup.  Ct.  309,  upholding  right  of  President  to  withdraw  petro- 
leum lands  from  public  entry;  United  States  v.  Buchanan,  232  U.  S. 
74,  58  L.  Ed.  513,  34  Sup.  Ct.  237,  holding  land  covered  by  homestead 
entry  is  not  public  land;  Mackay  v.  Uinta  Dev.  Co.,  219  Fed.  120,  135 
C.  C.  A.  18,  holding  warning  notice  is  not  sufficient  to  keep  cattle  off 
uninclosed  land ;  Steams  v.  United  States,  152  Fed.  907,  82  C.  C.  A.  48, 
holding  in  charging  conspiracy  to  fraudulently  enter  on  public  lands, 
it  is  not  necessary  to  allege  them  "public  lands  open  to  entry";  Rich- 
ards V.  Sanderson,  39  Colo.  274,  121  Am.  St.  "Rep.  167,  89  Pac.  770, 
refusing  to  hold  owner  of  cattle  liable  for  them  straying  on  uninclosed 
lands ;  Evans  v.  McLalin,  189  Mo.  App.  316,  175  S.  W.  295,  and  Kimple 
V.  Schafer,  161  Iowa,  664,  48  L.  R.  A.  (N.  S.)  179,  143  N.  W.  507,  both 
holding  owner  of  chickens  is  not  bound  to  restritin  them  to  prevent 
them  running  on  land  of  neighbors;  Spencer  v.  Morgan,  10  Idaho,  546, 
646,  79  Pac.  459,  460,  allowing  recovery  of  damages  for  grazing  sheep 
on  public  land  within  two  miles  of  plaintiff's  residence  in  contravention 
of  State  statute ;  Herrin  v.  Sieben,  46  Mont.  231,  127  Pac.  326,  holding 
where  plaintiff  and  defendant  jointly  used  land  for  pasturage,  purchase 
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of  land  by  plaintiff  revokes  defendant's  right;  Clemmons  v.  Gillette, 
33  Mont.  328,  83  Pac.  881,  and  Martin  v.  Platte  VaUey  Sheep  Co.,  12 
Wyo.  450,  462,  463,  76  Pac.  574,  676,  both  refusing  to  enjoin  owner 
of  cattle  grazing  on  public  land  from  allowing  them  to  feed  on  land 
inclosed  by  plaintiff;  Sears  v.  Fewson,  16  N.  M.  136,  140,  103  Pac. 
268,  270,  upholding  law  requiring  owners  of  cultivated  lands  to  protect 
them  with  fences ;  Anthony  etc.  Stock  Co.  v  Mcllquam,  14  Wyo.  226,  233, 
83  Pac.  368,  371,  assertion  of  claim  to  exclusive  use  of  public  land  by 
eonstructing  fences  thereon  is  public  nuisance  and  not  enjoinable  at 
suit  of  neighboring  land  owner,  no  special  dam'age  being  shown;  Healy 
V.  Smith,  14  Wyo.  281,  83  Pac.  586,  plaintiff  having  land  in  range 
including  large  amount  of  public  land  cannot  enjpin  defendant  from 
herding  sheep  upon  range;  Taylor  v.  Buford,  8  Utah,  116,  29  Pac.  881, 
and  Eccles  v.  Union  etc.  Coal  Co.,  16  Utah,  18,  48  Pac.  149,  holding 
party  could  not  inclose  public  lands  and  acquire  exclusive  use ;  Matthews 
V.  Great  Northern  Ry.  Co.,  7  N.  D.  87,  72  N.  W.  1087,  allowing  owner 
of  hay  on  public  land  to  recover  for  negligent  destruction. 

Distinguished  in  Light  v.  United  States,  220  U.  S.  635,  66  L-  Ed.  574, 
31  Sup.  Ct.  486,  and  United  States  v.  Grimaud,  220  U.  S.  621,  55  L.  Ed. 
569,  31  Sup.  Ct.  480,  both  holding  permit  from  Secretary  of  Agriculture 
is  necessary  to  graze  stock  on  forest  reservation;  Shannon  v.  United 
States,  160  Fed.  873,  88  C.  C.  A.  52,  holding  owner  liable  to  punish- 
ment for  allowing  cattle  to  drift  on  to  forest  reserve;  United  States  v. 
Dastervignes,  118  Fed.  201,  202,  holding  not  only  has  the  government 
expressly  prohibited  pasturing  sheep  on  Stanislaus  forest  reservation, 
but  long  use  by  defendants  gave  them  no  title;  Wood  v.  Snider,  187 
N.  Y.  31,  32,  12  L.  K  A.  (N.  S.)  912,  79  N.  E.  869,  860,  holding  where 
cattle  being  driven  along  highway  escape  on  to  adjoining  land,  owner 
of  cattle  is  liable  in  damages;  Thomas  v.  Blythe,  44  Utah,  6,  137  Pac. 
398,  holding  owner  liable  in  damages  where  he  brings  cattle  on  land 
against  land  owner's  protest;  Jones  v.  Blythe,  33  Utah,  369,  93  Pac. 
997,  holding  owner  of  sheep  is  liable  where  he  intentionally  drives  them 
on  uninclosed  land ;  Lazarus  v.  Phelps,  152  U.  S.  86,  38  L.  Ed.  364,  14 
Sup.  Ct.  478,  holding  one  overstocking  pasturage  liable  for  rent  for 
occupying  neighbor's  land ;  United  States  v.  Tygh  etc.  Livestock  Co.,  76 
Fed.  694,  holding  no  license  to  use  reserved  lands  to  the  injury  of 
forests. 

Oommon  law  as  to  oaDflnement  of  cattle  never  applied  In  Northwest 
regloiL 

Approved  in  Pace  v.  Potter,  85  Tex.  476,  22  S.  W.  301,  holding  one 
not  liable  in  damages  for  pasturing  cattle  on  open  land;  St.  Louis 
Cattle  Co.  V.  Vaught,  1  Tex.  Civ.  App.  390,  20  S.  W.  866,  but  holding 
that  one  could  not  fence  another's  property  for  grazing  purposes. 
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Distingaished  in  Northern  etc.  Ry.  Co.  v.  Cnnningham,^  89  Fed.  595, 
holding,  in  Washington,  pastnring  of  sheep  on  nninolosed  lands  onlaw- 
fnl. 

Owner's  liability  for  trespass  of  eattle.    Note,  22  L.  R.  A.  66. 

Utah  law  and  custom  mgardlng  wnxixkg  on  public  lands  are  sabject  to 
government  controL 

Approved  in  Kelley  v.  Rhoads,  188  U.  S.  9,  47  L.  Ed.  368,  23  Sup.  Ct. 
263,  holding,  under  Wyo.  Laws  1895,  c.  61,  flock  of  ten  thousand  sheep 
being  driven  from  Utah' through  Wyoming  to  Nebraska^  at  rate  of  nine 
miles  per  day,  cannot  be  taxed. 

Detached  ore  on  pabllc  land  becomes  propert7  of  miner  by  right  of 
discoTery. 

Approved  in  Johnston  v.  Harrington,  5  Wash.  St.  78,  31  Pac.  318, 
one  who  quarries  stone  upon  public  lands  becomes  owner  of  stone. 

Equity  will  not  enjoin  pastnrage  on  public  domain  because  involvinff 
trespass  on  complain  anfa  land. 

Approved  in  Hecht  v.  Harrison,  .5  Wyo.  285,  40  Pac.  308,  arguendo. 

Distinguished  in  Musselshell  Cattle  Co.  v.  WoolfolK,  34  Mont.  132,  85 
Pac.  875,  holding  equity  will  enjoin  trespass  where  defendants  have  been 
repeatedly  warned  to  desist. 

Injunction  to  restrain  trespass  by  animals.    Note,  14  Ann.  Gas.  551. 

Injunction  against  trespass  of  animals  or  fowls.    Note,  48  L.  R.  A. 
(N.  S.)  179. 

Liability    for    injury    inflicted    by    mischievous    animal.    Note,  3 
E.  R.  C.  122. 

133  XT.  S.  833-348,  S3  L.  Ed.  697,  10  Sap.  Ct.  299,  DAVIS  ▼.  BEASOST. 

On  appeal  from  territorial  courts  order  remanding  after  ^liabeas  cor- 
pus, only  Jurisdiction  Is  questionable. 

Approved  in  Harlan  v.  McGourin,  218  U.  S.  448,  21  Ann.  Cas.  849, 
54  L.  Ed.  1105,  31  Sup.  Ct.  44,  holding  habeas  corpus  after  conviction 
will  not  review  sufficiency  of  indictment;  State  v.  Pratt,  20  S.  D.  444, 
11  Ann.  Oas.  1049,  107  N.  W.  540,  refusing  to  allow  habeas  corpus  to 
act  as  writ  of  error;  In  re  Waite,  81  Fed.  3^,  discharging  prisoner  upon 
habeas  corpus.  State  court  having  no  jurisdiction  in  prosecuting  Fed- 
eral officer,  etc. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Cas.  1051. 

Constitutional  guaranty  of  reUgions  fteedom  does  not  permit  acts 
inimical  to  peace  and  good  moraJa,      • 
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Approved  in  Clark  v.  United  States,  211  Fed.  918,  128  C.  C.  A.  294, 
and  Knowles  v.  United  States,  170  Fed.  412,  95  C.  C.  A.  679,  both  hold- 
ing constitutional  guaranty  of  religions  freedom  will  not  permit  mailing 
of  obscene  matter;  Toncray  v.  Bndge,  14  Ida.  646,  95  Pac.  34,  holding 
celestial  marriage  does  not  constitute  an  offense  unless  bigamous ;  Glover 
V.  Baker,  76  N.  H.  420,  83  AtL  932,  holding  right  to  preach  religious 
beliefs  does  not  die  with  person  but  they  may  by  will  provide  for  its 
continuation;  United  States  v.  Griego,  11  N.  M.  399,  72  Pac.  21,  sustain- 
ing indictment  for  adultery  under  laws  of  United  States;  Liate  Corpora- 
tion of  Church  of  Jesus  Christ  of  Later  Day  Saints  v.  United  States, 
136  U.  S.  50,  84  L.  Ed.  498, 10  Sup.  Ct.  805,  holding  Congress  had  power 
to  seize  property  of  Mormon  Church. 

Act  denying  soAra^  to  pdygamJ^ta  and  requiring  oatb  ftom  yoters 
IB  constltatlonaL 

Approved  in  Shepherd  v.  Grimmett,  3  Idaho,  405,  31  Pac.  793,  holding 
statute  February  25,  1891  (Idaho),  requiring  elector's  oath,  not  ex  post 
facto  law,  nor  nature  bill  of  attainder,  but  within  constitutional  power 
of  legislature;  Allen  v.  Reed,  10  Okl.  158,  63  Pac.  878,  election  law  of 
territory  respecting  changing  of  county  seats  valid ;  Ladd  v.  Holmes,  40 
Or.  188,  91  Am.  St.  Rep.  474,  66  Pae.  722,  holding  Sess.  Laws  1901,  p.  327, 
§  24  (Or.),  does  not  discriminate  against  country  districts,  depriving 
them  of  representation  in  county  convention,  delegates  thereto  deter- 
minable by  preceding  election ;  Shepherd  v.  Grimmett,  2  Idaho,  1125,  31 
Pac.  793,  holding  "Test  Oath"  law  of  State  of  Idaho  constitutional. 

Power  of    legislature  to  define  qualifications  of   voters.    Note,  7 
Ann.  Gas.  666. 

Constitutional  equality  of    privileges,  immunities  and    protection. 
Note,  14  L.  B.  A.  680. 

How  far  right  to  vote  is  absolute.    Note,  25  L.  B.  A.  488. 

Acts  of  Oongreoi  snpeoade  State  or  territorial  laws  only  wbare  subject 
matter  Is  the  same. 

Approved  in  Territory  v.  Alexander,  11  Ariz.  173,  89  Pac.  615,  hold- 
ing Congress  has  provided  for  prosecutions  of  bigamy  in  territory ;  Riter 
▼.  Douglass,  32  Nev.  428, 109  Pac.  453,  upholding  direct  primary  law  of 
Nevada  (Laws  1909,  c.  198) ;  Haskins  v.  Oklahoma  City,  36  Okl.  66,  126 
Pac.  208,  upholding  act  which  forbids  incurring  of  indebtedness  in  ex- 
cess of  eighty  per  cent  of  income;  Territory  v.  Long  Bell  Lumber  Co., 
22  Okl.  902,  99  Pac.  916,  upholding  prosecution  under  anti-trust  law; 
France  v.  Connor,  161  U.  S.  72,  40  L.  Ed.  621,  16  Sup.  Ct.  600,  holding 
act  of  Congress  as  to  right  of  dower  applied  to  Territory  of  Utah  only ; 
United  States  v.  Clark,  46  Fed.  637,  holding  Federal  criminal  statute 
superseded  adopted  Oregon  Code  in  Alaska;  State  v.  Norman,  16  Utah, 
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466,  52  Pac.  969  (see  dissenting  opinion  in  16  Utah,  475,  52  Pac.  992), 
holding  territorial  act,  concerning  adultery,  etc.,  not  in  conflict  with  acts 
of  Congress;  In  re  Murphy,  5  Wyo.  316,  40  Pac.  404,  holding  act  of 
Territory  of  Wyoming  punishing  b^amy  valid  and  not  superseded. 

133  n.  8.  349-359,  33  L.  Ed.  647,  10  Sop.  Ot.  894,  BX7BT  ▼.  EVOBT. 

Mere  aggregation  of  old  parts  with,  tmt  sUi^t  mechanical  changes  is 
not  invention. 

Approved  in  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231 
Fed.  994,  refusing  to  uphold  Phillips  patented  washing-machine ;  Keene 
V.  New  Idea  Spreader  Co.,  231  Fed.  710,  refusing  to  uphold  Keene  pat- 
ent for  manure  spreader;  Star  Hame  Mfg.  Co.  v.  United  States  Hame 
Co.,  227  Fed.  883,  refusing  to  uphold  Wiedrich  patent  for  hame  and 
trace  connector;  Adrian  Wire  Fence  Co.  v.  United  Fence  Co.,  223  Fed. 
345,  138  C.  C.  A.  604,  refusing  to  uphold  Williams'  patent  for  ties  for 
wire  structures ;  Knight  y.  Rieger,  212  Fed.  939,  129  C.  C.  A.  455,  re- 
fusing to  uphold  Knight  patent  for  mausoleum;  Yost  Electric  Mfg.  Co. 
V.  Perkins  Electric  Switch  Mfg.  Co.,  179  Fed.  513,  514, 103  C.  C.  A.  116, 
upholding  Perkins '  patent  for  incandescent  lamp  socket ;  Gaines  v.  Ala- 
bama Consol.  Coal  etc.  Co.,  173  Fed.  306,  upholding  Gaines  and  Cox  pat- 
ent for  feeding  metallurgical  furnaces ;  Smith  &  Hamei\way  Co.  v.  E.  C. 
Stearns  &  Co.,  160  Fed.  501,  holding  Seavey  patent  for  mitre-box 
showed  no  new  idea;  Daniel  Slote  &  Co.  v.  Charles  A.  Stratton  Co.,  159 
Fed.  491,  refusing  to  uphold  Bowman  patent  for  blank-book;  Rapp  v. 
Central  Fire-Proof  etc.  Co.,  158  Fed.  448,  refusing  to  uphold  Rapp's 
patent  for  fireproof  door;  Tubelt  Co.  v.  Friedman,  158  Fed.  436,  re- 
fusing to  uphold  Gaisman  patent  No.  661,447,  for  waist  belt;  Amer- 
ican etc.  Pulp  Co.  V.  De  Grasse  Paper  Co.,  151  Fed.  56,  refusing  U> 
uphold  Russel  patent  for  wood  pulp  digester ;  New  York  Belting  etc.  Co. 
V.  Sierer,  149  Fed.  769,  patent  for  interlocking  tiles  for  flooring  void, 
only  new  feature  being  substitution  of  rubber  for  unyielding  material; 
Voightmann  v.  Weis  etc.  Cornice  Co.,  148  Fed.  853,  78  C.  C.  A.  538,  pat- 
ent for  automatically  closing  fireproof  window  void  for  lack  of  novelty ; 
Streit  V.  Kaiper,  143  Fed.  984,  75  C.  C.  A.  167,  patent  for  foot-rest 
attachment  to  chair  void,  new  feature  being  merely  an  increase  of  length 
to  more  completely  fill  its  purpose;  Sloan  Filter  Co.  v.  Portland  Gold 
Min.  Co.,  139  Fed.  26,  71  C.  C.  A.  460,  patent  for  barrel  filter  for  filter- 
ing metal  solutions  void;  West  Boylston  Mfg.  Co.  v.  Wallace,  137  Fed. 
927,  patent  for  tenting  cloth  for  covering  tobacco  and  other  plants  void ; 
Neptutie  Meter  Co.  v.  National  Meter  Co.,  127  Fed.  568,  62  C.  C.  A.  345, 
holding  Nash  patent  for  water-meter,  being  but  same  principle  as  pat- 
ents to  Tabor  and  Tracy,  is  void  for  lack  of  invention;  Fay  v.  Mason, 
•  127  Fed.  327,  62  C.  C.  A.  159,  holding  Fay  reissued  patent  for  machines 
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for  ironing  edges  of  collars  and  cuffs  not  infringed  by  Rickey  patent; 
Rodiger  v.  Thaddeus  Davids  Mfg.  Co.,  126  Fed.  964,  holding  Rodiger's 
patent  for  mncilage-holder,  being  combination  of  old  elements  produ- 
cing nothing  novel,  lacks  patentable  invention ;  Greist  Mfg.  Co.  v.  Par- 
sons, 125  Fed.  119,  60  C.  C.  A.  34,  holding  Johnston  patent  for  gather- 
ing attachment  for  sewing-machine  covers  combination  of  old  elements 
producing  old  function,  and  is  therefore  not  patentable;  Drake-Castle 
Pressed  Steel  Lug  Co.  v.  Brownell,  123  Fed.  90,  59  C.  C.  A.  216,  hold- 
ing Drake  patent  for  boiler  lug,  swagged  from  sheet  metal,  lacks*  pat- 
entable invention,  differing  only  in  material  from  cast-iron  lugs  previ- 
ously used ;  Barnes  v.  Worcester  Polytechnic  Institute,  123  Fed.  74,  60 
C.  C.  A.  37,  holding  Walker  patent  for  twist-drill  grinding  machine, 
covering  combination  of  drill  rest  with  the  holding  mechanism,  in  veiw 
of  prior  art  lacks  invention;  American  Saddle  Co.  v.  Sager  Gear  Co., 
122  Fed.  648,  holding  Wheeler  patent  for  bicycle  saddle  is  void  for 
anticipation,  being  union  of  old  elements  not  disclosing  invention ;  L.  £. 
Waterman  Co.  v.  Forsyth,  121  Fed.  106,  holding  Waterman  patent  for 
an  improvement  in  fountain-pens,  while  showing  an  improved  method 
of  construction,  does  not  disclose  patentable  invention;  United  Blue 
Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed.  162,  55  C.  C.  A.  563,  holding 
Blackford  reissue  patent  for  vapor  burner,  if  it  exhibits  invention,  is 
limited  by  the  prior  art  to  specific  structure  claimed;  In  re  Musgrave, 

10  App.  D.  C.  171,  174,  upholding  commissioner  of  patent  in  refusing 
patent  for  smokeless  fuel;  Frank  v.  Wm.  P.  Mockridge  M^g.  Co.,  65 
Fed.  522,  arguendo. 

The  following  cases  hold  combinations  or  improvements  not  patent- 
able: Florsheim  v.  Schilling,  137  U.  S.  77,  34  L.  Ed.  579,  11  Sup.  Ct.  24, 
improvement  in  corsets ;  French  v.  Carter,  137  U.  S.  246,  34  L.  Ed.  667, 

11  Sup.  Ct.  92,  improvement  in  ''roofs  for  vaults";  Fond  du  Lac  Co. 
V.  May,  137  U.  S.  407,  84  L.,  Ed.  718,  11  Sup.  Ct.  102,  mechanical  im- 
provement in  prison  barriers;  Busell  Trimmer  Co.  v.  Stevens,  137  U.  S. 
435,  34  L.  Ed.  724,  11  Sup.  Ct.  154,  holding  improvement  in  cutter  in 
degree  only  and  not  patentable;  Consolidated  etc.  Mill  Co.  v.  Walker, 
138  U.  S.  132,  84  L.  Ed.  928.  11  Sup.  Ct.  295  (affirming  43  Fed.  578), 
patent  for  roller  grinding-mill ;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  637, 
^7  L.  Ed.  812, 13  Sup.  Ct.  477,  improvement  in  modes  of  tempering  steel ; 
Risdon  Iron  &  Locomotive  Works  v.  Medart,  158  U.  S.  82,  39  L.  Ed.  905, 
15  Sup.  Ct.  750,  pulley  involving  superior  workmanship  only;  Brush 
Electric  Co.  v.  Julien  Electric  Co.,  41  Fed.  693,  claim  for  use  of  cast 
leads  in  batteries;  Campbell  v.  Bailey,  45  Fed.  667,  improvement  in 
catch-basin  cover;  Johnson  Co.  v.  Pacific  Rolling  Mills  Co.,  47  Fed.  591, 
improvement  in  street-car  rails ;  Stauffer  v.  Spangler,  50  Fed.  86,  appa- 
ratus for  salting  unbaked  pretzels;  Johnson  Co.  v.  Tidewater  Steel 
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Works,  50  Fed.  94,  improvement  in  rolling  rails;  Mahon  v.  MeGhiire 
Mfg.  Co.,  51  Fed.  684,  patent  for  ''bending  block";  Marshall  v.  Pack- 
ard, 51  Fed.  756,  improvement  in  shoes ;  Siemens  v.  Chambers  etc.  Glass 
Co.,  51  Fed.  908,  patent  for  ''deep  tank"  furnace  used  in  manufacture 
of  glass ;  Fox  v.  Perkins,  52  Fed.  213,  3  C.  C.  A-  32,  patent  for  miter- 
t^utting  machines;  Williams  v.  Goodyear  etc.  Shoe  Co.,  54  Fed.  500,  4 
C.  C.  A.  485  (affirming  49  Fed.  246,  249),  patent  for  improved  rubber 
Shoes;  Deere  &  Co.  v.  J.  I.  Case  Plow  Works,  56  Fed.  844,  6  C.  C.  A. 
157,  Jietters  patent  for  corn-cultivator;  Bonnell  v.  StoU,  61  Fed.  768,  10 
C.  C.  A.  48  (affirming  57  Fed.  397),  improvement  in  bed-bottoms;  Electric 
'Ry.  Co.  V.  Jamaica  etc.  R.  Co.,  61  Fed.  673,  improvement  in  electric  rail- 
•way;  Vulcan  Iron  Works  v.  Smith,  62  Fed.  448,  10  C.  C.  A.  493,  im- 
provement in  band-saw  mills;  Front  etc.  Furnace  Co.  v.  Wrought  Iron 
etc.  Co.,  63  Fed.  997,  improvement  in  hot-air  furnace;  Dalby  v.  L3mes, 
64  Fed.  380,  improvement  in  undershirts;  Moore  v.  Clark,  65  Fed.  526, 
patent  for  water-closet  bowl;  P.  H.  Murphy  Mfg.  Co.  v.  Excelsior  etc. 
•Roof  Co.,  70  Fed.  495,  improvement  in  car  roofs ;  J.  G.  Brill  v.  Wilson, 
75  Fed.  1004,  improvement  in  summer  cars;  Baldwin  v.  E[resl,  76  Fed. 
826,  22  C.  C.  A.  593,  improvement  in  cigar-molds;  William  Schwarz- 
waelder  Co.  v.  Detroit,  77  Fed.  892,  improvement  in  folding-chair;  Inte- 
rior Lumber  Co.  v.  Perkins,  80  Fed.  531,  25  C.  C.  A.  613,  improvement 
in  shingle-machines;  J.  J.  Warren  Co.  v.  Rosenblatt,  80  Fed.  542,  25 
C.  C.  A.  625,  luggage-carrier  for  cycles;  Rynear  Co.  v.  Evans,  83  Fed. 
TOO,  artificial  metal  tooth-crown  cap;  Kelly  v.  Clow,  89  Fed.  303,  32 
€.  C.  A.  205,  improvement  in  water-closets ;  Corser  v.  Brattleboro  Over- 
all Co.,  93  Fed.  810,  improvement  in  coats  and  method  of  making  them. 
•  Distinguished  in  Louden  Mach.  Co.  v.  Janesville  etc.  Tool  Co.,  141 
Fed.  978,  upholding  patent  for  hay-sling  which,  though  combining  old 
elements,  produced  new  mode  of  operation  and  better  results. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  K  0.  81. 

133  n.  S.  360-869,  33  L.  Ed.  663,  10  8up.  Ot.  409,  PHOENIX  OA8TEE  OO. 
▼.  SPIEGEIa. 

Patentee  compelled  to  modify  claim  is  limited  to  comlxination  claimed 
in  suit  for  inftingement. 

Approved  in  Cotto-Waxo  Chemical  Co.  v.  Perolin  Co.,  185  Fed.  269, 
107  C.  C.  A.  373,  holding  Singer  patent  for  du&t-coUecting  material  void 
•for  lack  of  novelty;  Johnson  Furnace  &  Engineering  Co.  v.  Western 
Furnace  Co.,  178  Fed.  824, 102  C.  C.  A.  267,  holding  Johnson  patent  for 
grate  not  infringed  by  Parkinson  patent;  Dey  Time-Register  Co.  v. 
•W.  H.  Bundy  Recording  Co.,  169  Fed.  813,  holding  Dey  patent  for 
•time-recorder  bound  to  improvement  printing  irregular  hours  in  differ- 
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«nt  color;  Victor  Talking  Mach.  Co.  v.  American  Graphophone  Co.,  145 
*Fed.  191,  restricting  patent  for  duplicate  sound  record  to  one  made 
of  hard  rubber,  and  as  so  construed  holding  it  not  infringed;  Donchian 
•V.  Kingston,  138  Fed.  896,  patent  for  fastening  carpet  to  floor  by  stud 
£tting  into  concave  piece  attached  to  floor  not  infringed  by  structure 
an  which  the  two  sections  are  loosely  connected  to  allow  rocking; 
Oreene  v.  Buckley,  136  Fed.  531,  68  C.  C.  A.  70,  patent  for  force-feed 
'lubricator  for  supplying  several  machines,  being  improvement  on  old 
machines  and  therefore  strictly  construed,  not  infringed;  Ajax  Forge 
Co.  V.  Pettibone,  Mulliken  &  Co.,  125  Fed.  748,  60  C.  C.  A.  516,  holding 
Calvert  patent  for  an  adjustable  switch-rod  limited  by  prior  art,  and 
amendment  of  claims  in  patent  ofi&ce  not  infringed  by  Strom  patent; 
Consolidated  etc.  Mill  Co.  v.  Walker,  138  U.  S.  133,  84  K  Ed.  923,  11 
Sup.  Ct.  295  (afi^ming  43  Fed.  679),  limiting  claim  for  roller-mill  to 
organization  described;  Royer  v.  Coupe,  146  U.  S.  632,  36  L.  Ed.  1077, 
13  Sup.  Ct.  169,  construing  claim,  not  to  include  prepared  rawhide  as 
new  article  of  commerce;  Strobridge  v.  L,  A.  Smith  etc.  Ware  Co.,  46 
Fed.  924,  restricting  patent  for  coffee-mill  to  specific  form  of  device; 
Johnson  Co.  v.  Tidewater  Steel  Works,  50  Fed.  95,  holding  rolls  used  by 
defendant  substantially  different  from  those  described  in  patent ;  Coll  v. 
Seneca,  66  Fed.  156,  strictly  confining  patent  to  sheet-metal  cans  de- 
scribed; Lamson  etc.  Ry.  Co.  v.  Godehard,  59  Fed.  780,  8  C.  C.  A.  265, 
limitation  in  patent  for  store-service  apparatus,  specifying  use  of  ''two 
or  more  wires'';  Qinna  V.  Mersereau  Mfg.  Co.,  69  Fed.  346,  improve- 
ment in  machine  for  manufacturing  tin  cans  not  infringed;  McBride  v. 
Kingman,72  Fed.  912,  limited  construction  given  to  patent  for  riding 
attachment  to  plow;  Olmsted  v.  A.  H.  Andrews  &  Co.,  77  Fed.  839,  23 
C.  C.  A.  488,  patent  for  map-case  narrowly  construed;  St.  Louis  etc. 
Coupler  Co.  v.  National  etc.  Castings  Co.,  81  Fed.  724,  car-coupling 
device  limited  to  exact  form  described ;  United  States  Glass  Co.  v.  Atlas 
Glass  Co.,  88  Fed.  500,  holding  improvement  in  manufacture  of  glass- 
ware not  infringed;  Fox  v.  Perkins,  62  Fed.  214,  3  C.  C.  A.  32,  obiter; 
Wells  V.  Curtis,  66  Fed.  326, 13  C.  C.  A.  494,  arguendo. 

Distinguished  in  Reece  Button-Hole  Mach.  Co.  v.  Globe  Button-Hole 
Mach.  Co.,  61  Fed.  969,  10  C.  C.  A.  194,  holding  patent  for  button-hole 
machine  valid  and  infringed. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  B.  C.  158. 

133  U.  S.  370-374,  33  Im.  Ed.  651,  10  Sup.  Ct.  382,  CfOTNE  ▼.  UNION  PAO. 
BY.  CO. 

Verdict  is  properly  directed  for  defendant  wliere  evldaifie  shows  in- 
jury due  to  feUow-seryajit's  negligence. 
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Approved  in  English  v.  Roberts,  Johnson  &  Rand  Shoe  Co.,  145  Mo. 
App.  448,  122  S.  W.  748,  applying  principle  where  servant  sometimes 
acted  as  foreman;  Walters  v.  Chicago  etc.  R.  R.  Co.,  98  Neb.  787,  154 
N.  W.  555,  holding  fact  that  employer  told  servant  to  hurry  will  not 
affect  his  liability;  Franklin  Brass  Co.  v.  Phoenix  Assur.  Co.,  65  Fed. 
776,  13  C.  C.  A.  124,  holding  verdict  properly  directed  for  defendant  in 
suit  on  insurance  policy;  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  566,  16 
C.  C.  A.  317,  holding  evidence  failed  to  show  railroad 's  negligence  where 
engineer  was  thrown  from  engine ;  Carolan  v.  Southern  Pac.  Co.,  84  Fed. 
87,  holding  railroad  not  liable  for  injury  to  employee  caused  by  freight 
carelessly  piled  on  wharf;  Southern  Pac.  Co.  v.  Burke,  60  Fed^  715,  9 
C.  C.  A.  229,  generally. 

Distinguished  in  Regan  v.  Parker- Washington  Co.,  205  Fed.  705, 
L.  R.  A.  1915F,  810, 123  C.  C.  A.  648,  holding  mine  owner  liable  for  send- 
ing employee  in  untrimmed  mine;  Sailer  v.  Friedman  Bros.  Shoie  Co., 
130  Mo.  App.  726,  109  S.  W.  799,  holding  employer  liable  in  working 
fifteen  year  old  boy  at  dangerous  machine ;  Northern  Pac.  R.  Co.  v.  Beh- 
ling,  57  Fed.  1038,  6  C.  C.  A.  681,  sustaining  verdict  of  jury  that  plain- 
tiff was  injured  through  negligence  of  foreman  in  delaying  order  for 
removal  of  hand-car. 

Employee  on  constmctian  train  aarames  xtsk  of  working  wiien  neceflslt^ 
requires. 

Approved  in  Chandler  v.  St.  Louis  etc.  R.  Co.,  127  Mo.  App.  38,  106 
S.' W.  554,  where  employee  rode  on  overloaded  hand-car;  Overton  v.  Mc- 
Cabe^  35  Tex.  Civ.  135,  79  S.  W.  862,  workman  unloading  ties  from  train 
could  not  recover  for  injury  from  engineer's  negligence;  Haley,  Chis- 
holm  &  Morris  v.  Trice's  Admx.,  118  Va.  606,  88  S.  E.  316,  holding  en- 
gineer failing  to  look  where  he  was  going  could  not  recover  for  injuries  'y 
Southern  Kansas  Ry.  Co.  v.  Moore,  49  Kan.  627,  31  Pac.  140,  holding 
employee  assumed  risk  of  unloading  on  curve. 

Assumption  of  risk  by  servant  in  performing  act  under  orders  of 
master.    Note,  7  Ann.  Gas.  486. 

Injury  resulting  from  dropping  rail  being  hastily  moved,  beld  not  fault 
of  foreman. 

Approved  in  Erie  R.  Co.  v.  Moore,  113  Fed.  272,  273,  61  C.  C.  A.  226, 
holding  brakeman  being  injured  by  locomotive,  question  of  defendant's 
negligence  and  of  plaintiff's  contributory  negligence  were  for  the  jury. 

Distinguished  in  The  Frank  &  Willie,  45  Fed.  495,  holding  owner  of 
vessel  liable  for  injury  to  seaman  caused  by  negligence  of  mate;  Hicks 
V.  Southern  Pac.  Co.,  27  Utah,  530,  531,  76  Pac.  626,  627,  holding  evi- 
dence authorized  finding  that  foreman  was  negligent  in  directing  crew 
to  move  rails  on  hand-car  when  train  was  approaching. 
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Who  are  fellow-servants.    Note,  18  L.  E.  A.  824. 

Servants  in  common  employment,  apart  from  statutes,  in  absence 
of  vice-principalship.    Note,  50  L.  R.  A.  421,  435. 

Vice-priricipalship  by  reason  of  superior  rank  of  negligent  servant. 
Note,  51  L.  R.  A.  577,  580,  692,  604: 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  181,  176. 

183  n.  S.  375-^9,  33  L.  Ed.  666^  10  Sap.  Ot  897,  QUEBEC  S.  &  00.  ▼. 
MEBOHANT. 

Employer  is  not  liable  for  accident  to  stewardesa  tbrough  deck-hand's 
neglect. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Patton,  61  Fed.  268,  9  C.  C.  A.  487, 
where  no  evidence  of  defendant's  negligence,  verdict  should  have  been 
directed;  Texas  etc.  Ry.  Co.  v.  Eagon,  92  Fed.  563,  34  C.  C.  A.  530,  hold- 
ing verdict  for  defendant  should  have  been  directed.  • 

Distinguished  in  Southern  Fac.  Co.  v.  Burke,  60  Fed.  714,  9  C.  C.  A. 
229,  holding  question  of  negligence  properly  left  to  jury. 

Relation  of  irteaintfiip  employees  as  fellow-servants  is  unaffected  by 
divlsloii  Into  departments. 

Approved  in  Regan  v.  Parker-Washington  Co.,  205  Fed.  701,  705, 
L.  R.  A.  1915F,  810, 123  C.  C.  A.  648,  holding  mine  owner  liable  for  send- 
ing employee  in  untrimmed  mine;  Chicago,  B.  &  Q.  R.  Co.  v.  Richardson, 
202  Fed.  844,  121  C.  C.  A.  144,  holding  baggageman  on  train  and  tele- 
graph operator  were  fellow-servants;  Dayton  Coal  etc.  Co.  v.  Dodd,  188 
Fed.  602,  37  L.  R.  A.  (N.  S.)  456,  110  C.  C.  A.  395,  holding  one  employed 
in  mine  owned  by  railroad  and  engineer  on  train  running  to  mine  were 
fellow-servants ;  Illinois  Cent.  R.  Co.  v.  Hart,  176  Fed.  248,  52  L.  R.  A. 
(N.  S.)  1117,  100  C.  C.  A.  49,  holding  one  employed  to  repair  signal- 
boxes  along  right  of  way  and  baggageman  on  train  were  fellow-servants ; 
The  Westport,  136  Fed.  396,  69  C.  C.  A.  235,  owner  of  vessel  not  liable 
for  injury  to  seaman  caused  by  negligence  of  master;  Louisville  &  N.  R. 
Co.  V.  Stuber,  108  Fed.  938,  54  L.  K  A.  696,  48  C.  C.  A.  149,  holding 
plaintiff,  foreman  of  water  supply,  injured  in  collision  while  riding  on 
engine  to  station,  not  passenger,  but  fellow-servant  of  the  engineer; 
Olson  V.  Oregon  Coal  &  Navigation  Co.,  104  Fed.  576,  44  C.  C.  A.  51, 
holding  navigation  of  ship  during  the  voyage  being  a  common  under- 
taking, the  ship's  company  are  r^arded  by  the  maritime  law,  same  as 
common  law,  fellow-servants;  Brush  Electric  Light  Co.  v.  Wells,  110 
Ga.  202,  35  S.  E.  369,  holding  employees  are  fellow-servants,  being  under 
general  control  and  direction  of  common  master,  though  employed  in 
XrV— 66 
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departments  of  duty;  McGrory  v.  Ultima  Thule  etc.  Ry.  Co.,  90  Ark. 
213, 134  Ahl  St.  Eep.  24,  23  L.  E.  A.  (N.  S.)  301, 118  S.  W.  711,  holding 
railroad  not  liable  for  allowing  drawheads  of  flat-car  to  become  ont  of 
repair;  Fraser  v.  Smith  &  Kelly  Co.,  136  Ga.  18,  70  S.  E.  792,  holding 
where  injury  resulted  from  coemployees  furnishing  improper  appliances, 
master  was  not  liable;  Southwestern  Development  Co.  v.  Boyd,  7  Ind. 
Ter.  794, 104  S.  W.  1181,  holding  mine  owner  not  liable  where  employee 
negligently  placed  himself  under  falling  cage;  Grattis  v.  Kansas  City, 
P.  &  G.  Ry.,  153  Mo.  406,  77  Am.  St.  Rep.  738,  55  S.  W.  116,  holding 
freight  conductor  signaling  engineer  to  go  forward,  fellow-servant  of 
engineer  and  fireman  who  was  injured  by  conductor's  signal  and  en- 
gineer's obeying  it;  Oker  v.  Hill-0'Meara  Const.  Co.,  158  Mo.  App.  222, 
138  S.  W.  86,  holding  where  fellow-servant  removes  runway,  contractor 
not  liable  for  injuries  to  hodcarrier;  Sofield  v.  Guggenheim  Smelting 
Co.,  64  N.  J.  L.  613,  46  Atl.  714,  holding  test  must  always  be  whether 
negligence  or  omission  was  in  the  discharge  of  master's  or  the  servant's 
duty,  if  the  latter  master  not  liable;  Deligny  v.  Tate  Furniture  Co.,  170 
N.  C.  202,  86  S.  E.  986,  holding  master  liable  in  failing  to  supply  proper 
machine;  Cochran  v.  Young-Hartsell  Mills  Co.,  169  N.  C.  62,  85  S.  E. 
151,  holding  employer  liable  in  allowing  electric  wire  to  come  in  contact 
with  iron  pipe ;  Lloyd  v.  Southern  Ry .  Co.,  166  N.  C.  33,  81  S.  E.  1006, 
holding  railroad  liable  for  furnishing  defective  ash-pan ;  Steele  v.  Grant, 
166  N.  C.  641,  645,  82  S.  E.  1041, 1042,  holding  master  liable  for  result- 
ing  injuries  where  he  fails  to  heed  employee's  warning  as  to  defective 
elevator  shaft ;  Mincey  v.  Atlantic  Coast  Line  R.  Co.,  161  N.  C.  471,  77 
S.  E.  675,  holding  defendant  liable  for  furnishing  defective  ladder. 

Following  cases  held  employees  fellow-servants:  Baltimore  etc.  R.  R. 
Co.  V.  Baugh,  149  U.  S.  389,  37  L.  Ed.  781,  13  Sup.  Ct.  922,  locomotive 
engineer  and  his  fireman;  Northern  etc.  R.  R.  Co.  v.  Hambly,  154  U.  S. 
358,  38  L.  Ed.  1013,  14  Sup.  Ct.  985,  section-hand  and  conductor  and 
engineer;  New  England  R.  R.  Co.  v.  Conroy,  175  U.  S.  335,  44  L.  Ed. 
187,  20  Sup.  Ct.  89,  freight  conductor  and  brakcman ;  Grumsley  v.  Haw- 
kins, 46  Fed.  402,  engineer  and  cook  on  river  steamer;  Baltimore  etc. 
R.  Co.  V.  Andrews,  50*  Fed.  732,  17  L.  E.  A.  192,  1  C.  C.  A.  636,  brake- 
man  on  one  and  engineer  and  conductor  on  another  train;  The  City  of 
Norwalk,  55  Fed.  102,  fireman  and  others  of  ship 's  company ;  New  York 
etc.  R.  Co.  V.  Hyde,  56  Fed.  194,  5  C.  C.  A.  461,  yard  clerk  and  train 
crew;  The  Bolivia,  59  Fed.  628,  winchman  and  hand  storing  cargo  in 
the  hold ;  St.  Louis  etc.  Ry.  Co.  v.  Needham,  63  Fed.  113,  25  L.  B.  A.  837, 
11  C.  C.  A.  56,  fireman  on  one  and  conductor  on  another  train;  Balti- 
more etc.  R.  Co.  V.  Camp,  65  Fed.  965,  telegraph  operator  and  locomo- 
tive engineer;  Hermann  v.  Port  Blakely  Mill  Co.,  71  Fed.  859,  863,  mate 
working  with  gang  in  hold  and  man  under  foreman  loading  from  shore ; 
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The  AnaceSy  87  Fed.  569,  winchman  and  stevedore  in  hold;  Grady  y. 
Southern  Ry.  Co.,  92  Fed.  493,  34  C.  C.  A.  494,  foreman  of  car-repair 
shop  and  other  workmen  in  shop;  Carlson  v.  United  etc.  Pilots'  Assn., 
93  Fed.  471,  mate  of  pilot  boat  and  seamen  who  with  him  were  lowering 
small  boat ;  Parker  v.  Hannibal  etc.  Ry.  Co.,  109  Mo.  385,  387, 18  L.  B.  A. 
809,  19  S.  W.  1125, 1126  (and  see  dissenting  opinion  in  109  Mo.  403,  18 
L.  R.  A.  816,  19  S.  W.  1132),  train  crew  and  section-hands  unloading 
car;  Ell  v.  Northern  etc.  R.  R.  Co.,  1  N.  D.  349,  26  Am.  St.  Rep.  629,  12 
L.  R.  A.  101,  48  N  W.  225,  foreman  and  member  of  gang  handling  piles ; 
Richmond  Locomotive  Works  v.  Ford,  94  Va.  644,  27  S.  E.  512,  boss  and 
member  of  gang  employed  in  moving  heavy  materials  in  car-shop. 

Limited  in  The  A.  Heaton,  43  Fed.  597,  owners  liable  for  injury  to  sea- 
man by  negligence  of  master;  The  Frank  &  Willie,  45  Fed.  495,  vessel 
liable  to  sailor  injured  by  n^ligence  of  mate;  The  Niagara,  77  Fed. 
336,  seamen  recover  for  injury  due  to  captain's  neglect  in  furnishing 
equipment. 

Members  of  crew  of  vessel  as  fellow-servants.    Note,  21  Ann.  Oaa. 
111. 

Who  are  fellow-servants.    Note,  18  L.  B.  A.  818. 

Servants  in  common  employment,  apart  from  statutes,  in  absence  of 
vice-principalship.    Note,  50  L.  R.  A.  421,  488. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  133. 

If  Judgment^  which  indudea  int«re8t»  aaceeda  !!▼•  thousand  dollars, 
Supreme  Oourt  haa  Jurladlctloii. 

'  Approved  in  Griffith  v.  Baltimore  ete.  R.  Co.,  44  Fed.  585,  allow- 
ing interest  from  time  of  verdict,  in  damage  case;  Givens  v.  ,Veeder, 
9  N.  M.  407,  54  Pac.  879,  following  rule ;  Oliver  v.  Love,  104  Mo.  App. 
83,  78  S.  W.  338,  where  defendant  had  verdict  on  counterclaim,  he  was 
entitled  to  interest  thereon  from  date  of  verdict  to  rendition  of  judgment. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  13  Ann.  Gas.  396. 

Interest  on  unliquidated  damages.    Note,  28  L.  R.  A.  (N.  S.)  70. 

Interest  on  unliquidated  damages  caused  by  negligence.    Note,  8 
N.  0.  G.  A.  50. 

133  U.  8.  880-^87,  33  L.  Ed.  660,  10  Sup.  Ot  407,  HOPKINS  ▼.  McLURE. 

Supreme  Oourt  will  dlsmisB  where  State  court  also  decides  on  ground 
independent  of  Federal  light. 

Approved  in  Jones  v.  Vane,  200  U.  S.  614,  50  L.  Ed.  621,  26  Sup.  Ct. 
755,  Blount  v.  Walker,  134  U.  S.  614,  33  L.  Ed.  1038,  10  Sup.  Ct.  608, 
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Beatty  v.  Benton,  135  U.  S.  254,  84  L.  B<L  127,  10  Sup.  Ct.  751,  Hender- 
son  Bridge  Co.  v.  Henderson,  141  U.  S.  688,  35  L.  Ed.  904,  12  Sup.  Ct. 
118,  Hammond  V.  Johnston,  142  U.  S.  78,  35  L.  Ed.  942, 12  Sup.  Ct.  142, 
and  O'Neil  v.  Vermont,  144  U.  S.  336,  36  L.  Ed.  457,  12  Sup.  Ct.  698,  aU 
following  rule;  Miller  v.  Swann,  150  U.  S.  134,  37  L.  Ed.  1029,  14  Sup. 
Ct.  53,  and  Eustis  v.  Bolles,  150  U.  S.  370,  37  L.  Ed.  1113,  14  Sup.  Ct. 
134,  both  dismissing  writ;  Southem  Pacific  Co.  v.  Schuyler,  227  U.  S. 
610,  43  L.  R.  A.  (N.  S.)  901,  57  L.  Ed.  669,  33  Sup.  Ct.  277,  holding 
Supreme  CCurt  will  review  question  whether  railway  mail  clerk  was  rid- 
ing as  gratuitous  passenger. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 

to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  R.  A. 

42,  57. 

Miscellaneous.  Cited  in  Ex  parte  Hardin,  34  S.  C.  382,  27  Am.  St. 
Rep.  824, 13  S.  E.  617,  historically. 

138  U.  a  387-428,  88  L.  Ed.  780,  10  Sap.  Ot  865,  OALIFOBNIA  INB.  OO. 
▼.  UKIOK  COMPRESS  OO. 

Bailor  luui  Insurable  interest  In  cotton  deUrered  to  iMUee  for  com- 
pression. 

Approved  in  Johnson  v.  Stewart,  243  Pa.  491,  498,  90  Atl.  351,  352, 
holding  bailor  may  recover  under  policy  taken  out  by  warehouseman. 

OompresB  company  may  Insure  for  own  name,  holdtni;  excess  over  its 
Interest  for  baUor. 

Approved  in  Munich  Assur.  Co.  v.  Dodwell  &  Co.,  128  Fed.  413,  63 
C.  C.  A.  152,  holding  charterer  of  steamship  has  insurable  interest  in 
goods  in  his  possession  as  carrier,  to  the  extent  of  his  responsibility,  and 
may  recover  upon  policy,  affirming  Dodwell  &  Co.  v.  Munich  Assur.  Co., 
123  Fed.  842 ;  David  Bradley  &  Co.  v.  Brown,  78  Neb.  837,  126  Am.  St. 
Rep.  647,  13  L.  R.  A.  (N.  S.)  152,  112  N.  W.  331,  holding  agent  may 
insure  goods  he  holds  for  principal;  Seaboard  etc.  Ry.  Co.  v.  Main,  132 
N.  C.  457,  43  S.  E.  935,  holding  carrier's  contract  not  exempting  it  from 
liability  for  ^negligence  did  not  violate  rule  of  public  policy  or  common- 
law  doctrine;  Home  Ins.  Co.  v.  Peoria  etc.  Ry.  Co.,  178  111.  71,  52  N.  E. 
864,  holding  terminal  company  might  recover  total  insurance  on  cars  in 
its  possession  and  insured  by  it;  Hope  etc.  Mfg.  Co.  v.  Phoenix  etc. 
Assur.  Co.,  74  Miss.  328,  329,  330,  21  South.  132,  133,  holding  compress 
company  entitled  to  recover  for  benefit  of  owners  atrd  others  interested ; 
Roberts  v.  Firemen's  Ins.  Co.,  165  Pa.  St.  60,  44  Am.  St.  R#p.  648,  30 
Atl.  451,  where  manager  of  store,  who  conducted  and  insured  it  in  his 
own  name,  recovered  entire  insurance;  Pennefeather  v.  Baltimore  Steam 
Packet  Co.,  58  Fed.  485,  arguendo. 
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Fire  insurance — ^What  constitutes  an  insurable  interest.    Note,  21 
Am.  St.  B#p.  720. 

Insurance  of  goods  by  bailee  or  warehouseman.    Note,  Ann.  Oaa. 
191SA,  145,  146. 

When  insurable  interest  must  exist  under  fire  policies.    Note,  52 
L.  R.  A.  841,  843. 

Insurable  interest  of  consignee  or  factor.    Note,  18  E.  R.  0.  264. 

Direct  loflB  by  fire  meaos  Ion  by  Are  or  deitroying  agency. 

Approved,  in  Nelson  v.  Continental  Ins.  Co.,  182  Fed.  788,  81  L.  R.  A* 
(N.  S.)  598,  105  C.  C.  A.  215,  holding  one  holding  easement  in  party- 
wall  may  recover  for  loss  of  support  due  to  fire ;  O'Connor  v.  Queen  Ins. 
Co.,  140  Wis.  393, 188  Am.  St.  Rep.  1081,  17  Ann.  Gas.  1118,  25  L.  R.  A. 
(N.  S.)  501, 122  N.  W.  1040,  holding  excess  heat  generated  by  furnace  is 
"fire"  within  meaning  of  policy. 

Limited  in  Ermentrout  v.  Girard  etc.  Ins.  Co.,  63  Minn.  308,  56  Am. 
St  Rep.  488,  80  L.  R.  A.  848,  65  n!  W.  636,  damage  caused  by  falling 
party-wall,  which  fell  because  partly  burned,  was  direct  loss  by  fire. 

Distinguished  in  Insurance  Co.  of  North  America  v.  Leader,  121  Ga. 
266,  48  S.  E.  974,  under  policy  insuring  against  ''direct  loss  or  damage 
by  fire,"  insurer  liable  for  loss  caused  by  packing  goods  to  get  them 
away  from  approaching  fire. 

Exemption  from  loss  by  flre  does  not  excuse  employees  negligence. 
Approved  in  Thomas  v.  Lancaster  Mills,  71  Fed.  485,  19  C.  C.  A.  88, 
railroad  liable  for  placing  cotton  in  exposed  condition ;  Gardner  v.  South- 
em  R.  R.  Co.,  127  N.  C.  296,  37  S.  E.  329,  holding  conmion  carrier  can- 
not exempt  itself  from  loss  occasioned  by  its  own  negligence,  even  by 
express  stipulation. 

Oarrlen  can  insure  against  loss  caused  by  servant's  negligence. 
Approved  in  James  Quirk  Milling  Co.  v.  Minneapolis  etc.  Ry.  Co.,  98 
Minn.  24,  116  Am.  St.  Rep.  836,  107  N.  W.  743,  and  Southern  Ry.  Co.  v. 
Blunt  &  Ward,  155  Fed.  498,  both  holding  carrier  granting  one  the  right 
to  construct  platform  along  right  of  way  may  require  guaranty  against 
loss ;  Ursula  Bright  S.  S.  Co.  v.  Amsinck,  115  Fed.  246,  holding  insurers 
of  goods  carried  on  deck  are  liable  for  amount  of  policy,  though  ship 
owners  settled  their  liability  for  less  than  the  value  of  the  goods ;  Jones- 
Lane  Co.  V.  Atlantic  Coast  Line  R.  Co.,  148  N.  C.  589,  62  S.  E.  704, 
holding  carrier  cannot  contract  to  relieve  itself  fron^  liability  for  ser- 
vant's negligence ;  Missouri  etc.  Ry.  Co.  v.  Carter,  95  Tex.  477,  68  S.  W. 
164,  holding  railroad  building  side-track  for  sawmill  owner,  in  consid- 
eration that  railroad  company  be  relieved  from  damages  arising  there- 
from, contract  not  void,  promoting  owner's  private  interest;  Hartford 
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Fire  Ins.  Co.  v.  Chicago  etc.  Ry.,  175  U.  S.  99,  44  L.  Ed.  88,  20  Sup.  Ct. 
36,  upholding  contract  by  which  railroad's  lessee  released  it  from  lia- 
bility for  fire  caused  by  its  engines ;  The  Barnstable,  84  Fed.  901,  where 
owner  assumed  risk  of  damage  to  other  vessels  by  negligent  navigation 
of  that  chartered;  South  Carolina  etc.  R.  Co.  v.  Carolina  etc.  Ry.  Co., 
93  Fed.  560,  35  C.  C.  A.  423,  agreement  to  hold  lessee  company  harm- 
less from  damage  suits,  not  against  public  policy;  Stephens  v.  Southern 
Pac.  Co.,  109  Cal.  95,  50  Am.  St.  Rep.  28,  29  L.  R.  A.  755,  41  Pac.  786, 
sustaining  agreement  of  railroad's  lessee  to  exempt  former  from  loss  by 
fire  caused  by  it ;  Casualty  Ins.  Co.'s  Case,  82  Md.  577,  88  L.  R.  A.  117, 
34  Atl.  786,  sustaining  policies  to  indemnify  carriers  against  loss  by 
damage  suits ;  Minneapolis  etc.  Ry.  Co.  v.  Home  Ins.  Co.,  64  Minn.  69,  66 
N.  W.  136,  approving  recovery  on  such  policy  issued  to  carrier;  Kansas 
etc.  R.  Co.  V.  Southern  etc.  News  Co.,  151  Mo.  385,  74  Am.  St.  Rep.  552, 
45  L.  R.  A.  884,  885,  52  S.  W.  207,  208,  where  news  company  agreed 
to  indemnify  railroad  against  loss  by  injuries  to  former's  employees; 
Trenton  etc.  Ry.  Co.  v.  Guarantors'  Liability  Co.,  60  N.  J.  L.  253,  44 
Ii.  R.  A.  215,  37  Atl.  611,  recovery  on  policy  to  indemnify  railroad 
against  loss  by  injury  to  passengers. 

Effect  on  rights  of  parties  of  insurance  of  goods  by  carrier  against 
fire.    Note,  AnxL  Oaa.  1914G,  688. 

Insnrance  policy  Issoed  to  compreiB  company  is  not  forfeited  by 
owners  accepting  carrief*B  bills. 

Approved  in  Arthur  v.  Texas  etc.  Ry.  Co.,  204  U.  S.  517,  51  L.  Ed. 
594,  27  Sup.  Ct.  338,  holding  carrier  issuing  bills  of  lading  for  cotton 
in  hands  of  compress  company  is  liable  for  its  loss  through  fire;  Wash- 
bum-Crosby  Co.  v.  William  Johnston  &  Co.,  125  Fed.  274,  60  C.  C.  A. 
187,  holding  bill  of  lading  exempting  carrier's  liability  loss,  "not  hap- 
pening through  negligence"  of  carrier,  shipper  has  burden  of  proving 
carrier's  fault;  Brceden  v.  Frankfort  Marine  etc.  Ins.  Co.,  220  Mo.  346, 
348,  119  S.  W.  579,  580,  holding  employer,  although  covered  by  indem- 
nity policy,  may  nevertheless  affect  settlement  with  injured  employee; 
Robert  Williams  &  Co.  v.  Auto  Express  Co.,  78  N.  J.  Eq.  168,  78  Atl. 
672,  holding  express  company,  contemplating  bankruptcy,  might  turn 
over  insurance  policy  covering  shipment  to  consignee ;  Parker  v.  Atlantic 
etc.  R.  R.  Co.,  133  N.  C.  339,  63  L.  R.  A.  827,  45  S.  E.  659,  holding  car- 
rier accepting  shipment  under  contract  ''subject  to.  delay"  has  burden 
of  showing  exercise  of  due  diligence  to  avoid  delay  carrying  and  deliv- 
ering goods;  St.  Louis  etc.  Ry.  Co.  v.  Commercial  Ins.  Co.,  139  U.  S. 
238,  35  L.  Ed.  158,  11  Sup.  Ct.  558,  railroad  not  liable  for  destruction 
of  cotton  where  bills  issued  as  stated;  Bosworth  v.  Chicago  etc.  Ry. 
Co.,  87  Fed.  80,  30  C.  C.  A.  541  (see  dissenting  opinion  in  87  Fed.  83, 
"SO  C.  C.  A.  541),  cars  having  actually  come  to  p6ssessio(n  of  terminal 
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company,  railroad's  liability  ceased,  though  no  way-bill  given;  Martin 
V.  St.  Louis  etc.  Ry.  Co.,  .55  Ark.  524,  19  S.  W.  318,  holding  railroad 
not  liable  to  insurance  company  for  loss  of  cotton  for  which  bills  had 
issued  as  stated  in  rule ;  Lancaster  Mills  v.  Merchants'  Cotton  Press  Co., 
89  Tenn.  49,  50,  24  Am.  St  Bep.  605,  606,  14  S.  W.  328,  329,  railroad 
not  liable  for  loss  occurring  under  conditions  of  rule. 

Distinguished  in  dissenting  opinion  in  Breeden  v.  Frankfort  Marine 
etc.  Ins.  Co.,  220  Mo.  428,  119  S.  W.  607,  majority  holding  employer, 
although  covered  by  indemnity  policy,  may  nevertheless  effect  settlement 
with  injured  employee. 

Oonrt  may  emiAasiie  facts  it  deems  controlling  in  charging  Jury. 
Approved  in  Haun  v.  Rio  Grande  etc.  Ry.  Co.,  22  Utah,  361,  62  Pac. 
912,  holding  a  general  exception  cannot  be  considered  by  the  appellate 
court  unless  the  whole  instruction  so  excepted  to  is  incorrect. 

Proof  of  custom  is  admlasible  to  diow  tliat  carrier  had  insurable  inter- 
eat  in  cotton. 

Approved  in  Pennsylvania  R.  Co.  v.  Manheim  Ins.  Co.,  56  Fed.  303, 
arguendo. 

Where  policy  ia  taken  for  owner,  eaEtrlnsic  evidence  may  show  who 
owner  is. 

Approved  in  Pittman  v.  Harris,  24  Tex.  Civ.  505,  59  S.  W.  1122,  hold- 
ing insurance  policy  executed  to  warehouseman  covering  hay  belonging 
to  plaintiff  destroyed  by  fire,  latter  must  show  ratification  of  ware- 
houseman's act  to  claim  under  policy. 

Limited  in  Lancaster  Mills  v.  Merchants'  Cotton  Press  Co.,  89  Tenn. 
47,  24  Am.  St.  Rep.  604,  14  S.  W.  328,  where  no  ambiguity  in  policy, 
extrinsic  evidence  to  vary  it,  not  admissible. 

Distinguished  in  American  Cereal  Co.  v.  Western  Assur.  Co.,  148  Fed. 
79,  under  policy  insuring  manufacturing  company  against  loss,  the  loss, 
if  any,  payable  to  another  as  its  interest  may  appear,  the  manufacturing 
company  was  insured  and  must  make  the  proof  of  loss. 

Deponent's  hearsay  statement  that  property  was  covered  by  marine 
policy  held  inadmissihle. 

Approved  in  Hamburg-Bremen  Fire  Ins.  Co.  t.  Lewis,  4  App.  D.  C. 
81,  holding  knowledge  of  independent  insurance  solicitor  will  not  bind 
company. 

InsQxer  for  railroad's  henefit  heeomes  Uahle  on  loss  rendering  latter 
liable. 

Approved  in  Merchants'  Press  etc.  Co.  t.  Insurance  Co.  of  North 
Amenca,  151  U.  S.  382,  38  L.  Ed.  203,  14  Sup.  Ct.  371,  holding  railroad 
real  party  in  interest-  in  suit  on  such  policy. 
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133  U.  8.  423-433,  83  L.  Ed.  717,  10  Sup.  Ot.  413,  MILLS  ▼.  DOW. 

Sedtal  acknowledging  receipt  of  consideration  is  only  prima  facie 
evidence. 

Approved  in  Crowe  v.  Baumann,  196  Fed.  968,  holding  assignors  may 
show  true  consideration  for  lease;  Lenz  v.  Chicago  etc.  R.  R.  Co.,  Ill 
Wis.  203,  86  N.  W.  609,  holding  where  deed  of  railroad  purchasing  an- 
other operating  road,  recited  consideration  as  ''assumption"  of  grantor's 
obligations  it  includes  promise  to  pay  all  debts  and  obligations. 

Parol  evidence  as  to  consideration  of  deed.    Note,  20  L.  R.  A.  102, 
103. 

Befnsal  of  aosignees  of  railroad  constmetion  contract  to  pay  debt  due 
Mibcontractor  waa  Iveacb. 

Approved  in  Cudaback  v.  Hay,  134  JPed.  124,  where  beneficiaries  of 
trust  agreed  to  furnish  money  necessary  to  pay  taxes  upon  trust  prop- 
erty and  interest  of  mortgages  thereon  and  save  trustee  harmless  there- 
from, their  liability  fixed  by  deficiency  judgment  in  foreclosure  pro- 
ceeding against  trustee;  Oriental  Lumber  Co.  v.  Blades  Lumber  Co.,  103 
Va.  738,  50  S.  E.  272,  where  defendant  bought  plaintiff's  mill  and 
assumed  contract  to  sell  output  for  certain  year,  agreeing  to  hold  plain- 
tiff harmless,  plaintiff's  recovery  not'  limited  to  amount  of  damages 
agreed  on  between  plaintiff  and  buyer  of  lumber. 

Payment  of  debt  by  assignor  was  not  necessary  to  complete  breacli. 

Aj)proved  in  Johnson  v.  Risk,  137  U.  S.  308,  34  L.  Ed.  686,  11  Sup. 
Ct.  114,  where  R.  assumed  all  firm  liabilities  and  agreed  to  save  J.  harm- 
less, R.  became  principal  debtor;  In  re  Lathrop,  Haskins  &  Co.,  216 
Fed.  107,  132  C.  C.  A.  346,  holding  under  indemnity  policy,  only  amount 
actually  paid  can  be  recovered;  United  States  v.  Smythe,  120  Fed.  33, 
holding  mint  superintendent  liable  to  government,  on  his  bond  for  cur- 
rency officially  received,  and  destroyed  by  fire  through  negligence  of  sub- 
ordinate, statute  requiring  "safekeeping";  Morlan  v.  Loch,  95  Kan. 
719,  149  Pac.  432,  holding  where  vendee  of  mortgaged  property  agrees 
to  assume  mortgage,  mortgagor  may  recover  amount  unpaid  at  fore- 
closure. 

Contract  by  assignejas  was  alwolnte  personal  agreement  whereby  they 
became  principal  del)ton. 

Approved  in  Johnson  v.  Risk,  137  U.  S.  308,  34  L.  Ed.  686, 11  Sup.  Ct. 
114,  where  R.  assumed  all  6rm  liabilities  and  agreed  to  save  J.  harm- 
less, R.  became  principal  debtor. 

Distinguished  in  Central  Trust  Co.  v.  Louisiana  Trust  Co.,  87  Fed. 
27,  entertaining  bill  to  enforce  contract  of  indemnity  for  costs,  counsel 
fees,  etc.,  between  bondholders  and  trustee. 
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Conflict  of  laws  as  to  measure  of  damages.  Notes,  91  Am.  St.  Rep. 
724;  56  L.  R.  A.  302. 

Miscellaneous.  Cited  in  Central  Trust  Co.  v.  Louisville  Trust  Co., 
100  Fed.  547,  40  C.  C.  A.  530,  holding  court  of  equity  cannot  compel 
indemnitor  to  comply  with  obligation  in  advance  of  contingency,  upon 
which  he  was  to  become  liable. 

133  U.  a  433-470,  38  L.  Ed.  747,  10  Sap.  Ot  450,  ABM8TBOKO  t.  ABCEBI- 
CAN  EXCECAKOE  NAT.  BANK. 

Bank,  representing  one  as  bona  fide  holder  of  its  paper,  is  estopped  if 
other  bank  gives  credit. 

Approved  in  Brown  v.  Miller,  22  Idaho,  315,  125  Pac.  984,  holding 
president  of  bank  receiving  assets  from  receiver  through  fraud  was  not 
holder  in  due  course ;  Vander  Ploeg  v.  Van  Zunk,  135  Iowa,  356,  124  Am. 
St.  Rep.  276,  13  L.  R.  A.  (N.  S.)  490,  112  N.  W.  809,  holding  direct 
transferee  of  note  signed  in  blank  is  not  holder  in  due  course. 

Distinguished  in  dissenting  opinion  in  Brown  v.  Miller,  22  Idaho,  320, 
125  Pac.  986,  majority  holding  president  of  bank  receiving  assets  from 
receiver  through  fraud  was  not  holder  in  due  course. 

Fact  that  draft  or  check  is  payable  to  order  of  a  bank  as  putting 
it  upon  inquiry  as  to  right  or  title  of  holder.  Note,  L.  R.  A. 
1915B,  287,  288. 

Bank  iflraing  certificate  of  deposit  cannot  assert  f  alJAty  of  recital  of 
deposit. 

Approved  in  Forrest  v.  Safety  Banking  etc.  Co.,  174  Fed.  347,  holding 
certificate  of  deposit  is  negotiable  instrument. 

Certificates  of  deposit.    Note,  75  Am.  St.  Rep.  59. 
Rights  of  parties  where  person  makes  deposit  in  bank  of  certificate 
of  deposit  issued  by  another  bank,  and  certificate  is  placed  to  de- 
positor's credit.    Note,  Ann.  Gas.  "19130,  425. 

Bank  must  bear  resolte  of  officer's  fraud  in  issuing  paper  received  by 
another  bank. 

Approved  in  Warren>Scharf  Asphalt  Pav.  Co.  v.  Commercial  Nat. 
Bank,  97  Fed.  185,  38  C.  C.  A.  108,  holding  agent  of  corporation,  author- 
ized to  indorse  checks  in  its  behalf  for  deposit,  may  bind  it  by  such 
indorsement  though  agent  forged  the  check. 

One  loaning  money  to  losto  to  pay  loss  in  illegal  transaction  may  re- 
coyer  loan. 

Approved  in  Stewart  v.  Hutchinson,  120  Mo.  App.  37,  41,  96  S.  W. 
255,  256,  holding  where  one  of  two  gambling  partners  agrees  to  assume 
note  held  by  bank,  note  given  by  other  partner  to  recompense  him  was 
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not  void;  Searles  v.  Lum,  89  Mo.  App.  240,  holding  absence  restrictive 
statute,  money  loaned  to  pay  gambling  debt  may  be  recovered  if  not 
makeshift  to  cover  lender's  participation  therein;  Citizens'  Nat.  Bank 
V.  Mitehell,  24  Okl.  509,  618,  523,  20  Ann.  Oaa.  371,  103  Pac.  729,  733, 
735,  holding  bank  loaning  money  in  aid  of  gambling  enterprise  is  not 
precluded  from  recovering  same;  Sampson  v.  Camperdown  Cotton  Mills, 
82  Fed.  838,  mortgage  tg  secure  such  loan  held  valid. 
Distinguished  in  Saunders  v.  Baker,  122  Mo.  App.  302,  99  S.  W.  54, 
« holding  where  lender  was  agent  for  gambling-house,  he  was  interested 
party  and  could  not  recover. 

Oontract  Indirectly  conilected  wltli  Illegal  transaction  is  enforceable 
If  conidderation  independent. 

Approved  in  Mechanics'  Realty  etc.  Co.  v.  Leva,  16  Ga.  App.  8,  84 
S.  E.  222,  following  rule;  Forster  v.  Hill,  215  Fed.  74,  131  C.  C.  A.  381, 
holding  plaintiffs  could  recover  from  brokers  profits  made  on  gambling 
dealings ;  Primeau  v.  Granfield,  193  Fed.  916,  114  C.  C.  A.  649,  refusing 
to  decree  accounting  of  fraudulent  enterprise  for  sale  of  mining  stock; 
Allen  V.  Commercial  Nat.  Bank,  191  Fed.  101,  111  C.  C.  A.  677,  holding 
corporation  cannot  convert  stockholder  into  creditor  by  agreeing  to 
purcliase  stock  on  demand  and  notice;  Mechanics'  Ins.  Co.  v.  C.  A. 
Hoover  Distilling  Co.,  182  Fed.  594,  31  L.  R.  A.  (N.  S.)  873, 105  C.  C.  A. 
128,  holding  insurance  may  be  recovered  on  shipments  of  liquor;  Shep- 
pey  V.  Stevens,  177  Fed.  489,  holding  agreement  between  contemplated 
legatees  to  break  up  odious  alliance  of  testator  was  good  and  enforce- 
able; Jenson  v.  Toltec  Ranch  Co.,  174  Fed.  92,  98  C.  C.  A.  60,  holding 
if  ultra  vires  part  of  corporation's  contract  might  be  separated,  re- 
mainder will  be  enforced ;  Mackin  v.  Shannon,  165  Fed.  100,  holding  note 
and  mortgag[e  given  in  settlement  of  gambling  partnership  are  void; 
Choctaw,  0.  &  G.  R.  Co.  v.  Bond,  160  Fed.  407,  87  C.  C.  A.  355,  uphold- 
ing contract  of  corporation  not  shown  on  its  face  to  be  ultra  vires; 
Gilbert  v.  American  Surety  Co.,  121  Fed.  503,  61  L.  R.  A.  258,  57  C.  C.  A. 
619,  holding  contract  of  sale  being  completed  and  seller  made  agent 
thereof  for  three  years,  latter  cannot  thereafter  claim  them  on  ground 
sale  was  restraint  of  trade ;  Watkins  v.  Curry,  103  Ark.  421,  40  L.  R.  ^A. 
(N.  S.)  967,  147  S.  W.  45,  holding  fact  that  newspaper  intended  to 
give  purchased  car  away  in  popularity  contest  did  not  affect  contract 
with  auto  dealer ;  Ashf  ord  v.  Mace,  103  Ark.  119,  Ann.  Oas.  1914B,  804, 
39  L.  R.  A.  (N.  S.)  1104,  146  S.  W.  476,  holding  knowledge  of  lessor 
that  premises  are  to  be  used  for  bawdy-house  will  not  affect  lease; 
Ohio  National  Bank  v.  Hopkins,  8  App.  D.  C.  156,  refusing  to  uphold 
oontract  whereby  bank  gives  space  to  notary  in  consideration  of  him 
protesting  notes  at  half  price ;  Stuart  v.  Pierce,  116  Iowa,  749,  89  N.  W. 
239,  holding  where  the  several  provisions  of  a  contract  are  separable, 
a  valid  provision  may  be  enforced  though  other  provisions  are  invalid; 
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Doyle  V.  Franks,  71  Kan.  642,  81  Pac.  212,  contract  for  labor  and 
materials  to  repair  building  nsed  for  unlawful  sale  of  liquor  not  illegal; 
Boston  Steel  etc.  Co.  v.  Steuer,  183  Mass.  143,  66  N.  E.  648,  holding 
fact  that  plaintiff  is  payee  of  negotiable  security  does  not  prevent  his 
becoming  bona  fide  purchaser  of  it  and  having  purchaser's  right  for  value 
without  notice ;  Erpelding  v.  McKearnan,  143  Mich.  413,  107  N.  W.  108, 
illegality  of  sale  will  not  prevent  one  of  selling  parties  from  recovering 
portion  of  purchase  price  secretly  received  by  another;  Gallagher  v. 
Cornelius,  23  Mont.  31,. 57  Pac.  449,  holding  though  alderman  illegally 
contracted  with  city  to  construct  sewer,  no  defense  to  contract  to  indem- 
nify third  person  for  its  construction,  though  expenses  exceeded  stipu- 
lated price;  Padilla  v.  Padilla,  11  N.  M.  553,  70  Pac.  566,  where  a 
brother  recovered  judgment  against  government  on  depredation  claim 
for  property  owned  by  himself  and  sister,  an  agreement  previously  made 
to  pay  his  sister  her' share  of  amount  recovered  not  invalid  under  act 
forbidding  transfer  of  government  claims;  Lowe  v.  Crocker,  154  Wis. 
501,  143  N.*W.  178,  holding  transfer  of  claim  against  insolvent  assignee 
was  made  to  defeat  ends  of  justice  and  was  void ;  Kennedy  v.  Lonabaugh, 
19  Wyo.  370,  372,  Ann.  Oas.  1918B,  1S3,  117  Pac.  1085,  1086,  refusing 
to  decree  accounting  of  partnership  organized  to  fraudulently  obtain 
public  coal  lands;  Yale  etc.  Stove  Co.  v.  Wilcox,  64  Conn.  128,  42  Am. 
St.  Bep.  178,  25  L.  R.  A.  105,  29  Atl.  311,  allowing  company  to  recover 
secret  profits  of  promoter  arising  from  illegal  transaction ;  Illinois  Trust 
&  Sav.  Bank  v.  Pacific  Ry.  Co.,  117  Cal.  343,  49  Pac.  201,  bonds  valid, 
though  mortgage  given  to  secure  them  was  ultra  vires;  McDearmott  v. 
Sedgwick,  140  Mo.  183,  39  S.  W.  779,  whether  unlawful  means  used  in 
performance  of  agreement  prima  facie  legal  were  part  of  agreement  for 
jury;  Gallagher  v.  Cornelius,  23  Mont.  31,  57  Pac.  449,  recovery  on 
indemnity  agreement  of  one  engaged  in  performance  of  illegal  contract; 
Patty,  Joiner  &  Co.  v.  City  Bank,  15  Tex.  Civ.  App.  485,  41  S.  W.  177, 
though  partnership  illegal,  property  acquired  belonged  to  firm. 

Distinguished  in  McMullen  v.  Hoffman,  174  U.  S.  656,  665,  43  L.  Ed. 
1124,  1127,  19  Sup.  Ct.  845,  849  (affirming  83  Fed.  381,  382,  45  L.  R.  A. 
417,  28  C.  C.  A.  178),  refusing  to  admit  illegal  contract,  though  part 
declared  upon  legal;  Hyer  v.  Richmond  Traction  Co.,  80  Fed.  844,  26 
C.  C.  A.  175,  refusing  to  enforce  fraudulent  combination  to  procure 
franchise;  Mexican  Banking  Co.  v,  Lichtenstein,  10  Utah,  343,  37  Pac. 
575,  lottery  company  could  not  recover  money  received  by  agent  in  sale 
of  tickets. 

Validity  of  transfer  of  commercial  paper  to  secure  money  for 
gambling  or  to  pay  gambling  debt.    Note,  21  Ann.  Gaa.  630. 

Otedltor  is  entitled  to  interest  on  dividend  wrongfully  withheld  by 
receiver. 
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Approved  in  In  re  Kay  Tee  Film  Exchange  193  Fed.  147,  holding 
manufacturer  of  films  was  entitled  to  recover  from  bankrupt  films  leased 
more  than  four  months  prior  to  bankruptcy;  Malcomson  v.  Wappoo 
Mills,  99  Fed.  635,  holding  receiver  of  insolvent  corporation  holding 
funds  after  instructions  of  court  may  be  chained  interest  for  benefit  of 
creditors;  Giemical  Nat.  Bank  v.  Armstrong,  59  Fed.  384,  385,  28 
L.  R.  A.  289,  8  C.  C.  A.  155,  applying  rule  as  to  similar  claim;  Nashua 
etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed.  249,  9  C.  C.  A.  468,  allow- 
ing interest  from  date  of  filing  bill  for  accounting;  Merrill  v.  First  Nat. 
Bank,  75*  Fed.  152,  21  C.  C.  A.  282,  arguendo. 

Miscellaneous.  Cited  in  Ex  parte  Goldberg  &  Lewis,  191  Ala.  365,  67 
South.  842,  discussing  meaning  of  ''holder  in  due  course";  Bank  of 
Roxie  V.  Lampton,  104  Miss.  438,  61  South.  651,  holding  owner  of  con- 
tested claim  against  insolvent  bank  is  only  entitled  to  interest  on  divi- 
dend paid;  dissenting  opihion  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233 
U.  S.  152,  Ann.  Oaa.  1915D,  593,  L.  R.  A.  1915B,  450,  58  L.«£d.  891,  34 
Sup.  Ct.  526,  majority  holding  railroad  in  receiving  baggage  is  not  re- 
quired to  issue  any  other  than  ordinary  baggage  checks. 

133  U.  &  471-473,  33  L.  Ed.  726,  10  Sup.  Ot.  406^  aAOE  v.  KAUFMAN. 
FUintliTB  allegation  that  he  is  seised  in  fee  simple  is  sufficient. 

Approved  in  Stockton  v.  Oregon  Short  line  R.  Co.,  170  Fed.  629,  up- 
holding allegation  that  plaintiff  "has  been  and  now  is  owner  in  fee"; 
v^Tonopah  Fraction  Min.  Co.  v.  Douglass,  123  Fed.  941,  holding  allega- 
tion in  bill  by  corporation  that  defendants  are  citizens  and  residents  of 
State  of  suit,  and  nonresidents  of  orator's,  sufficient  statement  within 
Equity  Rule  20;  District  of  Columbia  v.  Hufty,  13  App.  D.  C.  177,  and 
Goodman  v.  Wren,  34  App.  D.  C.  520,  both  holding  allegation  sufficient 
in  suit  to  remove  cloud;  WoU  v.  Voigt,  105  Minn.  373,  28  L.  R.  A.  (N.  S.) 
270,  117  N.  W.  609,  holding  one  in  constructive  possession  may  sue  for 
trespass ;  Blew  v.  Ritz,  82  Minn.  533,  85  N.  W.  549,  holding  disseisor  sur- 
rendering or  abandoning  premises  before  suit,  rightful  owner  in  posses- 
sion may  maintain  trespass  for  wrongful  entry  and  recover  damage; 
Simmons  etc.  Coal  Co.  v.  Doran,  142  U.  S.  449,  35  L.  Ed.  1076,  12  Sup. 
Ct.  250,  and  Sayers  v.  Burkhardt,  85  Fed.  247,  29  C.  C.  A.  137,  both  hold- 
ing such  allegation  sufficient;  Grace  v.  Ballou,  4  S.  D.  336,  56  N.  W.  1076, 
allegation  that  premises  are  "property  of  party"  sufficient  allegation  of 
ownership. 

Limited  in  Northern  Pac.  R.  Co.  v.  Cannon,  46  Fed.  232,  sustaining 
demurrer  when  no  allegation  of  possession;  Davidson  v.  Calkins,  92 
Fed.  237,  refusing  to  quiet  title  when  defendant  in  possession. 

Distinguished  in  Ashbum  v.  Graves,  149  Fed.  971,  77  C.  C.  A.  478, 
holding  bill  to  remove  cloud  on  title  which  did  not  show  plaintiff  in 
possession  insufficient. 
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Bill  in  enttity  is  appropriate  to  ronove  doad  caosed  by  tax  deed. 
Approved  in  Bradley  v.  Fallbrook  Irr.  Co.,  68  Fed.  950,  entertaining 
bill  to  enjoin  execution  of  deed  under  alleged  unconstitutional  statute; 
Gregg  v.  Sanford,  65  Fed.  156, 12  C.  C.  A.  525,  restraining  assessment  of 
illegal  tax. 

'  Distinguished  in  Craighill  v.  Van  Riswick,  8  App.  D.  C.  208,  holding 
equity  will  not  intervene  to  restrain  collection  of  tax. 

Reimbursement  of  purchaser  of  invalid  tax  title  as  condition  prece* 
dent  to  relief  in  action  to  quiet  titjie.    Note,  16  Ann.  Gafl.  804. 

Reimbursement  of  taxes  paid  by  purchaser,  as  condition  of  equi- 
table relief  against  invalid  tax  title.    Note,  L.  R.  A.  19150,  503. 

133  U.  8.  478-495,  S3  L.  Ed.  674,  10  Sop.  Ct.  399,  DELAWARE  COUNTY 
COMMBa  ▼.  DIEBOLD  SAFE  ft  CLOCK  CO. 

BoBtriction  on  Federal  Jurisdiction  oyer  aasignees*  snits  does  not  apply 
to  lemoraLi. 

Approved  in  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Phillips,  176  Fed.  670, 100 
C.  C.  A.  215,  holding  where  jmrents  of  deceased  were  joined  with  widow 
in  suit,  they  were  merely  formal  parties  and  would  not  defeat  jurisdic- 
tion; Clark  V.  Southern  Pac.  Co.,  175  Fed.  128,  holding  cause  may  be 
removed  on  consent  of  parties;  Venner  v.  Great  Northern  Ry.  Co.,  153 
Fed.  413,  holding  shareholder  cannot  sue  on  behalf  of  corporation  unless 
he  was  shareholder  at  time  of  act  complained  of. 

Distinguished  in  Goldey  v.  Morning  News,  156  U.  S.  523,  39  L.  Ed.  519, 
15  Sup.  Ct.  561,  holding  defect  in  service  of  summons  not  waived  by  re- 
moval ;  Mexican  etc.  R.  R.  Co.  v.  Davidson,  157  U.  S.  207,  39  L.  Ed.  675, 
15  Sup.  Ct.  565,  under  act  of  1887,  such  suits  only  may  be  removed  as 
might  have  been  brought  in  Federal  court. 

Proceedings  of  county  oommisaloners  on  claims  is  not  in  nature  of 
trial  inter  partes. 

Approved  in  Upshur  Co!  v.  Rich,  135  U.  S.  474,  476;  34  L.  Ed.  199, 
10  Sup.  Ct.  653,  654,  proceeding  before  County  Court — administrative 
body — ^not  removable  suit;  Chicot  Co.  v.  Sherwood,  148  U.  S.  533,  37 
L.  Ed.  548,  13  Sup.  Ct.  697,  suit  by  nonresident  might  be  maintained  on 
county  bonds,  though  statute  required  presentation  to  County  Court; 
Clark  V.  Bever,  139  U.  S.  103,  35  L.  Ed.  92,  11  Sup.  Ct.  470,  generally, 
holding  action  against  administrator  removable ;  United  States  v.  United 
Shoe  Mach.  Co.,  198  Fed.  874,  holding  public  not  admitted  to  taking  of 
depositions  before  examiner  in  equity. 

Suit  or  dalm  is  removable  after  appeal  to  State  court  from  county 
commissioners^  decision. 
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Approved  in  Broadhead  v.  Shoemaker,  44  Fed.  525,  11  L.  R.  A.  572, 
cause  removable  after  once  tried  if  to  be  tried  de  novo  on  appeal ;  Stat« 
V.  South  Penn.  Oil  Co.,  42  W.  Va.  95,  24  S.  E.  693,  appeal  from  County 
Court  &s  to  legality  of  listing  of  property  held  to  be  a  suit. 

Distinguished  in  Upshur  Co.  v.  Ricfh,  135  U.  S.  476,  34  L.  Ed.  199, 10 
Sup.  Ct.  654,  proceedings  before  County  Court  not  removable. 

Inidiaxia  rule  that  assigned  may  sue  in  own  name  binds  Federal  courts. 

Approved  in  Mexican  Cent.  R.  R.  Co.  v.  Eckman,  187  U.  S.  433,  47 
L.  Ed.  247,  23  Sup.  Ct.  213,  holding  guardian  and  not  ward,  being  proper 
party  under  State  law,  may  invoke  Federal  jurisdiction  on  ground  of 
diverse  citizenship;  Franklin  v.  Conrad-Stanford  Co.,  137  Fed.  743,  70 
C.  C.  A.  171,  where  note  payable  to  cashier  of  bank  in  trust  for  bank, 
latter  could  sue  in  its  own  name  in  Federal  court,  under  State  statute, 
regardless  of  citizenship  of  cashier. 

Distinguished  in  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  209,  86  L.  Ed. 
945,  13  Sup.  Ct.  47,  State  rule  that  appearance  waived  objection  of  non- 
residence  not  binding  on  Federal  court ;  Mexican  etc.  Ry.  Co.  v.  Pinkney, 
149  U.  S.  206,  37  L.  Ed.  704,  13  Sup.  Ct.  864,  State  rule,  giving  special 
appearance  effect  of  general,  not  binding  on  Federal  courts. 

Contract  to  pay  is  assignable  by  payee  unless  personal  confidence  in- 
volved, when  consent  is  necessary. 

Approved  in  Gray  Engine  Starter  Co.  v.  Gray,  224  Fed.  724,  holding 
contract  granting  exclusive  patent  rights,  was  not  assignable;  Welles  v. 
Portuguese- American  Bank,  211  Fed.  564,  128  C.  C.  A.  161,  holding  con- 
tractor cannot  assign  amount  due  from  municipal  corporation;  Palmer 
V.  Oregon-Washington  R.  &  Nav.  Co.,  208  Fed.  667,  holding  insured  may 
assign  right  of  action  for  loss  to  insurance  company ;  Gaugler  v.  Chicago, 
M.  &  P.  S.  Ry.  Co.,  197  Fed.  82,  holding  assignee  of  unliquidated  de- 
mand sounding  in  tort  cannot  sue  tort-feasor;  Demarest  v.  Dunton  Lum- 
ber Co.,  151  Fed.  519,  520,  holding  where  seller  refused  to  recognize 
assignment  of  contract  of  purchase  of  lumber,  assignee  could  not  sue  for 
its  breach;  American  Bonding  etc.  Cp.  v.  Baltimore  etc.  R.  Co.,  124  Fed. 
871,  60  C.  C.  A.  52,  holding  Supreme  Court  rule  is  that  a  contract  is 
assignable  unless  terms  or  nature  thereof  evidencing  intention  of  parties 
make  it  otherwise;  Colton  v.  Raymond,  114  Fed.  869,  52  C.  C.  A.  382, 
holding  office  involving  fiduciary  duties  or  agency,  the  delectus  person ae, 
being  essence  of  relation,  not  subject  to  sale  or  assignment,  nor  within 
New  York  statute  of  frauds ;  Leader  Oo.  v.  Little  Rock  Ry.  eto.  Co.,  120 
Ark.  225,  179  S.  W.  359,  holding  contractor  between  electric  company 
and  consumer  might  be  assigned;  Tifton  etc.  Ry.  Co.  v.  Bedgood,  116 
Ga.  95,  43  S.  E.  259,  holding  contract  rights,  coupled  with  liabilities, 
or  involving  relation  of  personal  confidence,  not  transferable  to  third 
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party  without  other's  consent;  Mueller  v.  Northwestern  University,  195 
Bl.  249,  88  Am.  St.  Rep.  195,  63  N.  E.  115,  holding  parties  to  contract 
may  in  terms  prohibit  assignment,  preventing  assignee  succeeding  to  any 
rights  under  contract  by  virtue  of  the  assignment ;  Hipwell  v.  National 
Surety  Co.,  130  Iowa,  669, 105  N.  W.  322,  order  given  by  contractor  for 
payment  of  certain  sum  on  completion  of  building,  which  was  accepted 
by  owner,  an  assignment  of  no  more  than  should  be  due  contractor  on 
completion ;  Farr  v.  Veasey,  125  Md.  207,  93  Atl.  431,  holding  contract 
for  purchase  of  tract  of  land  not  assignable;  Security  Bank  of  New 
York  V.  Callahan,  220  Mass.  87, 107  N.  E.  386,  holding  beneficiary  under 
will  might  assign  his  interest;  New  York  Bank  Note  Co.  v.  Kidder  Press 
Mfg.  Co.,  192  Mass.  405,  78  N.  E.  465,  holding  company  assigning  cor- 
porate assets  could  not  assign  contracts  arising  out  of  fiduciary  rela- 
tions; Detroit  etc.  Service  Co.  v.  Schermack,  179  Mich.  275,  Ann.  Gas. 
1915D,  287,  146  N.  W.  147,  holding  grant  of  exclusive  agency  for  selling 
machines  not  assignable;  Northwestern  Lumber  Co.  v.  Byers,  133  Mich. 
539,  95  N.  W.  531,  contract  to  lease  free  site  to  stave-mill  company  for 
ten  years,  latter  agreeing  to  erect  and  maintain  mill,  assignable  by  com- 
pany; State  V.  Kent,  98  Mo.  App.  287,  71  S.  W.  1067,  holding  provision 
in  contract  of  employment  by  city  that  claim  for  wages  thereunder  shall 
not  be  assignable  is  valid;  Schlessinger  v.  Forest  Products  Co.,  78 
N.  J.  L.  642, 138  Am.  St  Bep.  627,  30  L.  R.  A.  (N.  8.)  347,  76  Atl.  1026, 
holding  contract  for  purchase  of  goods  to  be  manufactured  not  assign- 
able; Atlantic  etc.  R.  Co.  v.  Atlantic  etc.  C.  Co.,  147  N.  C.  376,  125  Am. 
St.  Rep.  550, 15  Ann.  Oaa.  863,  23  L.  R.  A.  (N.  S.)  22S,  61  S.  E.  187,  hold- 
ing contract  for  delivery  of  cordwood  may  be  assigned;  Barringer  v. 
Bes  Line  Const.  Co.,  23  Okl.  134,  137,  21  L.  R.  A.  (N.  S.)  597,  99  Pac. 
776,  777,  holding  time  certificate  issued  to  employee  was  not  assignable ; 
Burck  T.  Taylor,  152  U.  S.  651,  38  L.  Ed.  685,  14  Sup.  Ct.  702,  assign- 
ment of  interest  in  contract  to  build  capitol  without  State's  consent 
invalid;  Edmunds  v.  Illinois  etc.  R.  Co.,  80  Fed.  81,  sustaining  assign- 
ment of  claim  for  overcharge  under  Interstate  Conmierce  Act ;  Horst  v. 
Roehm,  84  Fed.  569,  assignment  by  one  to  another  partner  of  his  inter- 
est in  firm  contract ;  Fortunate  v.  Patten,  147  N.  Y.  282,  41  N.  E.  573. 
sustaining  assignment  of  moneys  due  under  nonassignable  contract; 
Menger  v.  Ward,  87  Tex.  627,  30  S.  W.  855,  mortgage  given  by  lessee 
with  pritilege  of  purchase  did  not  cover  that  privilege. 

Distinguished  in  dissenting  opinion  in  Burok  v.  Taylor,  152  U.  S.  670, 
38  L.  Ed.  591,  14  Sup.  Ct.  710,  majority  holding  assignment  of  interest 
in  contract  to  build  capitol  invalid. 

Assignability  of  executory  contracts  as  affected  by  the  element  of 
personal  trust  and  confidence.    Note,  1  Ann.  Oas.  854,  855. 
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Comity  eomniiflsioiLen'  acceptance  of  work  was  not  recognition  of  lia- 
bility to  aeslgnee. 

Approved  in  Swarts  v.  Narragansett  Elec.  light  Co.,  26  R.  I.  390,  59 
Atl.  78,  ref asing  recoveiy  on  contract  for  putting  in  electric  appliances 
which  had  been  assigned. 

County  is  not  rendered  liable  to  aesUmee  by  mere  tfotioe  of  alignment 
and  acceirtance  of  work. 

Approved  in  Sprankle  v.  Trulove,  22  Ind.  App.  592,  54  N.  E.  467,  con- 
ditional contract  for  sale  of  machinery,  with  warranty,  etc.,  not  assign- 
able; Zetterlund  v.  Texas  etc.  Cattle  Co.,  55  Neb.  359,  75  N.  W.  862, 
contract  to  sell  land,  with  stipulation  against  transfer,  not  assignable. 

Limitation  of  carrier's  liability  in  bills  of  lading.-  Note,  88  Am. 
St.  Rep.  202. 

Miscellaneous.  Cited  in  Creal  v.  Gallup,  231  Fed.  100,  holding 
whether  defendant  in  trespass  to  try  title  had  previously  made  incon- 
sistent claim  was  question  for  jury;  Degnan  v.  Nowlin,  5  Ind.  Ter.  318, 
82  S.  W.  760,  holding  parol  contract  for  opening  of  coal  mine  not  within 
statute  of  frauds ;  Wyles  v.  Beny,  116  Ky.  380,  76  S.  W.  127,  holding 
where  in  suit  on  bond  defendant  filed  answer  pleading  that  he  signed 
it  as  surety  only  and  was  afterward  permitted  to  withdraw  it  and  file 
another  pleading  non  est  factum,  the  first  answer  can  be  proved  against 
him  as  an  admission;  Weston  v.  Ralston,  48  W.  Va.  187,  36  S.  E.  453, 
holding  public  easement  once  lawfully  established  over  land  for  public 
highway,  by  proper  dedication  and  acceptance  same  is  good  against  any 
and  all  titles;  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  93  Fed.  129^  as  to 
admissions  in  pleadings. 

183  U.  S.  495-514,  33  L.  Ed.  687,  10  8np.  Ct.  341,  WISCONSIN  ETC.  R.  B. 
CO.  ▼.  PRICE  COUNTY.  « 

State  cannot  tax  United  Statee  prtq^ierty. 
Approved  in  United  States  v.  Rickert,  188  U.  S.  439,  47  L.  Ed.  537, 
23  Sup.  Ct.  481,  holding  United  States  has  such  interest  in  preventing 
State  not  taxing  lands  allotted  to  Indians  in  severalty  act  of  February 
8,  1887,  during  period  that  collection  may  be  restrained;  Chesapeake 
&  Delaware  Canal  Co.  v.  United  States,  223  Fed.  932,  L.  R.  A.  1916B, 
734,  139  C.  C.  A;  406,  holding  United  States  suing  for  stock  Avidends 
is  not  bound  by  statute  of  limitations;  Hibernia  Savings  etc.  Society  v. 
San  Francisco,  139  Cal.  208,  209,  72  Pac.  921,  holding  Rev.  Stats.  U.  S., 
§  3701  (U.  S.  Comp.  Stats.  1901,  p.  2480),  exempting  stocks,  bonds, 
treasury  notes,  from  State  or  municipal  taxation,  did  not  exempt  inter- 
est on  Upited  States  consuls;  Howard  Sav.  Inst.  v.  Mayor  etc.  of 
Newark,  63  N.  J.  L.  549,  44  Atl.  655,  holding  United  States  notes  not 
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taxable,  notwithstanding  Federal  permission,  nntil  State  law  directed 
it;  dissenting  opinion  in  Pollock  v.  Farmers'  etc.  Trust  Co.,  158  U.  S. 
693,  39  L.  Ed.  1145, 15  Sup.  Ct.  942,  majority  holding  income  tax  of  1894 
invalid. . 

Taxation  and  assessment  of  public  property.    Note,  38  Am.  St.  Bep. 
401. 

Exemption  of  public  property  from  taxation.    Note,  22  £.  B.  0. 
446. 

Pnrdiaser  from  goyemment,  entitled  to  patent,  is  beneficial  owner,  and 
land  ia  taxable. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  338, 

50  L.  Ed.  506,  26  Sup.  Ct.  282,  bona  fide  purchaser  of  timber  from  holder 
of  receiver's  receipt,  upon  cancellation  of  patent  afterward  issued,  for 
entryman's  fraud,  not  liable  for  value  of  timber  he  had  cut  and  re- 
moved ;  Stearns  v.  Minnesota,  179  U.  S.  251,  45  L.  Ed.  177,  21  Sup.  Ct. 
83,  holding  State  having  accepted  property  as  a  trustee,  it  is  not  com- 
pelled to  weaken  full  accomplishment  by  subjecting  lands  to  taxation; 
Gulf  etc.  R.  Co.  V.  Clark,  101  Fed.  679,  41  C.  C.  A.  597,  holding  one  pos- 
sessing public  land  as  homestead  having  receiver's  receipt,  under  Rev. 
Stats.,  §  2290,  may  recover  damages  to  land  inflicted  by  a  wrongdoer, 
having  no  interest  therein;  Baltimore  Shipbuilding  &  Dry  Dock  Co.  v. 
Baltimore,'  97  Md.  100,  54  Atl.  624,  wlicre  Federal  property  is  conveyed 
to  petitioner  for  drydock  purposes,  government  using  without  charge, 
grantee  is  not  thereby  exempted  from  taxation  on  ground  of  government 
agency;  Hagan  v.  Ellis,  39  Fla.  475,  63  Am.  St.  Bep.  173,  22  South.  730, 
when  holder  of  certificate  of  purchase  sold  same,  he  could  not  set  up 
patent  subsequently  issued  to  him;  Gulf  etc.  Ry.  v.  Clark,  2  Ind.  Ter.  323, 

51  S.  W.  963,  trespass  maintained  by  homesteader  who  had  taken  receipt. 
Distinguished  in  Montana  Catholic  Missions  v.  Missoula  Co.,  200  U.  S. 

128,  50  L.  Ed.  402,  26  Sup.  Ct.  197,  claim  that  cattle  owned  by  Jesuit 
society  exempt  from  taxation  because  work  of  society  devoted  to  Indians, 
and  therefore  tribal  Indians  held  beneficial  ownership  of  cattle,  so  un- 
founded as  not  to  present  Federal  question. 

Encumbrances  by  pre-emptors  and  other  claimants  of  public  lands. 
Note,  52  Am.  St.  Bep.  252. 

Public  land  grants  to  rallxoada  pass  present  title,  con<litloned  on  con- 
struction. 

Approved  in  United  States  v.  Buchanan,  232  U.  S.  76,  58  L.  Ed.  614, 

34  Sup.  Ct.  237,  holding  land  on  which  valid  homestead  entry  has  been 

made  is  not  public  land;  Osbom  v.  Froyseth,  216  U.  S.  577,  54  L.  Ed. 

623,  30  Sup.  Ct.  420,  holding  grant  to  railroad  cannot  defeat  title  of 

XIV— 67 
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bona  fide  homestead  holder;  Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  248, 
35  L.  Ed.  1002,  12  Sup.  Ct.  161,  holding  13  Stat.  356,  was  grant  in 
praesenti,  passing  legal  title  to  Central  Pacific;  Northern  ete.  R.  Co.  ▼. 
Amacker,  53  Fed.  52, 54,  pre-emptioners  not  having  exercised  their  privi- 
lege before,  concluded  by  location  of  road;  Northern  Pac.  R.  Co.  v. 
Wright,  54  Fed.  69,  4  C.  C.  A.  193,  lands  granted  by  13  Stat.  365,  became 
taxable  as  fast  as  identified  by  location  of  road;  dissenting  opinion  in 
Barden  v.  Northern  etc.  R.  R.  Co.,  154  U.  S.  338,  38  K  Ed.  1005,  14 
Sup.  Ct.  1042,  majority  holding  all  mineral  lands  reserved  under  grant 
to  Northern  Pacific,  13  Stat.  365;  Northern  etc.  R.  Co.  v.  Barden,  46 
Fed.  613,  majority  holding  exception  in  grant,  13  Stat.  365,  applied 
only  to  known  mineral  lands. 

Distinguished  in  Carter  v.  Ruddy,  166  U.  S.  496,  41  L.  Ed.  1091,  17 
Sup.  Ct.  641,  holder  of  Sioux  half-breed  scrip  could  not  maintain  eject- 
ment under  it. 

Railroad  grant  la  a  float  until  location;  bat  location  refers  title  ba<de 
to  grant. 

Approved  in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  388,  55  L.  Ed.  261,  31 
Sup.  Ct.  300,  holding  indemnity  lands  selected  by  Northern  Pacific  Rail- 
road Company  not  subject  to  entry  in  interim  between  filing  and  ap- 
proval ;  United  States  v.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  42,  44  L.  Ed. 
364,  20  Sup.  Ct.  265,  holding  grant  of  public  lands  to  Northjern  Pacific 
Railroad  Company,  act  of  Congress  July  2,  1864,  was  nature  of  float, 
excluding  aH  land  disposed  of  before  filing  map  of  definite  location; 
United  States  v.  Midway  Northern  Oil  Co.,  216  Fed.  804,  holding  Presi- 
dent could  not  withdraw  petroleum  lands  from  entry;  Cloquet  Lumber 
Co.  V.  Burns,  207  Fed.  45,  124  C.  C.  A.  600,  holding  person  enterin,^ 
on  land  for  purpose  of  acquiring  homestead  may  maintain  replevin  for 
logs  removed;  Daniels  v.  Wagner,  205  Fed.  239,  125  C.  C.  A.  93,  hold- 
ing selection  of  lieu  lands  does  not  vest  title  in  railroad  until  same 
has  been  approved;  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  836, 
holding  issue  of  patent  to  railroad  before  conditions  subsequent  were 
complied  with  is  not  waiver  of  government  rights;  Northern  Pac.  Ry. 
Co.  V.  Wass,  104  Minn.  417,  116  N.  W.  939,  and  Hoyt  v.  Weyerhaeuser, 
161  Fed.  328,  329,  88  C.  C.  A.  404,  both  holding  where  patent  to  railroad 
covers  land  already  entered  upon,  railroad  will  be  deemed  trustee  for 
entryman;  Barringer  v.  Davis,  141  Iowa,  427,  120  N.  W.  67,  holding 
where  mistake  has  been  made  in  survey  so  as  to  designate  wrong  mean- 
der line.  United  States  may  dispose  of  land  between  line  and  lake  as 
public  lands ;  Gulf  etc.  Ry.  Co.  v.  Clark,  2  Ind.  Ter.  323,  51  S,  W.  963, 
holding  entryman  on  public  lands  may  maintain  action  of  trespass; 
Doran  v.  Kennedy,  122  Minn.  6,  141  N.  W.  852,  holding  homestead 
entry  on  which  final  proof  and  payments  have  been  made  passes  accord- 
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ing  to  laws  of  descent,  on  death  of  entryman;  Donohne  ▼.  St.  Paul  etc. 
Ry.  Co.,  101  Minn.  245,  249,  112  N.  W.  416,  417,  holding  where  contest 
between  settler  and  railroad  is  decided  in  favor  of  former,  latter's  claim 
will  be  deemed  canceled;  Corvallis  etc.  R.  Co.  v.  Benson,  61  Or.  380, 
121  Pac.  425,  holding  legislature  might  waive  forfeiture  for  noncom- 
pliance with  grant;  Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  340, 
101  Pac.  181,  holding  United  States  could  dispose  of  swamp-lands  before 
State  selection  of  same  had  been  approved  by  Secretary  of  Interior; 
B6e  V.  Arnold,  54  Or.  67,  20  Ann.  Cas.  533,  102  Pac.  291,  holding  selec- 
tion of  land  for  road  construction  did  not  pass  until  approval  by  Secre- 
tary of  Interior;  Pacific  Live  Stock  Co.  v.  Isaacs,  52  Or.  64,  96  Pac. 
464,  holding  lieu  lands  do  not  pass  until  selection  has  been  approved; 
Choctaw  etc.  R.  Co.  v.  Drew,  37  Okl.  408,  44  L.  B.  A.  (N.  S.)  88,  130 
Pac.  1154,  holding  owner  of  improvements  on  lot  in  town  site  of  Indian 
territory  has  sufficient  interest  to  sue  for  damages  inflicted  by  railroad; 
De  Graffcnreid  v.  Iowa  Land  etc.  Co.,  20  Okl.  700,  95  Pac.  629,  discussing 
right  of  Indian  freedman  to  allotted  lands;  Brigham  City  y.  Rich,  34 
Utah,  140,  97  Pac.  223,  holding  one  under  contract  to  purchase  land 
from  State,  after  issuance  of  patent  to  latter,  has  right  to  same  as 
against  city  seeking  to  condemn ;  Mariner  v.  Oconto  Land  Co.,  142  Wis. 
536,  537,  538,  539,  543,  126  N.  W.  35,  36,  39,  holding  where  breakwater 
was  to  be  paid  for  in  public  lands,  title  to  same  passed  on  completion 
of  work;  Northern  Pac.  R.  Co.  v.  Cannon,  46  Fed.  238,  and  Northern 
Pac.  R.  Co.  V.  Wright,  51  Fed.  70,  lands  granted  under  act  of  1864  held 
taxable  as  soon  as  road  located;  Northern  Pac.  R.  Co.  v.  Amacker,  53 
Fed.  52,  54,  prc-emptioners  not  having  exercised  their  privilege  before, 
concluded  by  location  of  road ;  Northern  Pac.  R.  Co.  v.  Wright,  54  Fed. 
70,  4  C.  C.  A.  193,  Northern  Pacific  lands  granted  by  13  Stat.  365,  tax- 
able as  soon  as  identified  by  location  of  road;  Myers  v. 'Northern  Pac. 
Ry.  Co.,  83  Fed.  361,  362,  28  C.  C.  A.  412,  after  definite  location,  railroad 
lands  taxable,  pending  determination  as  to  whether  mineral;  Northern 
Pac.  R.  R.  Co.  V.  McGinnis,  4  N.  D.  502,  61  N.  W.  1034,  lands  in  place 
limits  hold  taxable,  though  question  whether  honmineral  pending;  Mus- 
ser  V.  McRca,  44  Minn.  345,  46  N.  W.  674,  patent  to  indemnity  lands 
evidence  that  conditions  had  been  complied  with;  Paige  v.  Kolman,  93 
Wis.  437,  67  N.  W.  701,  patent  to  third  party  from  United  States,  sub- 
sequent to  location  of  road,  conveyed  no  title;  dissenting  opinion  in 
Northern  Pac.  R.  Co.  v.  Barden,  46  Fed.  620,  majority  holding  exception 
in  grant,  13  Stat.  365,  applicable  only  to  known  mineral  lands. 

Distinguished  in  Okanogan  Co.  v.  Cheetham,  37  Wash.  690,  70  L.  R*  A. 
1027,  80  Pac.  264,  under  Federal  statute  granting  rights  of  way  for 
public  highways,  public  use  of  highway  for  seven  years  was  acceptance, 
though  there  was  no  acceptance  by  county  commissioners  as  authorized 
in  the  act;  dissenting  opinion  in  Meyerhaeuser  v.  Hoyt,  219  U.  S.  410, 
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411,  65  L.  E<L  274,  31  Snp.  Ct.  300,  majority  holding  indemnity  lands 
selected  by  Northern  Pacific  Railroad  Company  not  subject  to  entry  in 
interim  between  filing,  and  approvaL 

Limited  in  United  States  v:  Winona  etc.  R.  Co.,  67  Fed.  967,  15 
C.  C.  A.  117,  in  case  of  indemnity  lands,  homestead  entries  canceled 
since  date  of  grant  may  be  selected;  Jackson  v.  Lol  Monre  Co.,  1  N.  D. 
242,  46  N.  W.  460,  unapproved  indemnity  selections  not  subject  to  State 
taxation. 

Patent  adds  nothing  to  railroad's  title  alter  locatlcnL 

Approved  in  Oregon  etc.  R.  R.  Co.  v.  United  States,  189  U.  S.  113, 
47  K  Ed.  731,  23  Sup.  Ct.  619,  holding  selection  of  lands  within  indem- 
nity limits  of  grant,  Act  of  July  26,  1866,  c.  242,  cannot  defeat  settler's 
previous  bona  fide  occupancy,  title  securable  after  survey  made;  United 
States  V.  Mullan  Fuel  Co.,  118  Fed.  664,  holding  United  States  cannot 
recover  value  of  timber  removed  from  unsurveyed  land  within  railroad 
grant,  which  would  be  within  odd-numbered  sections,  title  being  parted 
with ;  Toltec  Ranch  Co.  v.  Babcock,  24  Utah,  194,  66  Pac.  879,  holding, 
though  defendant  had  not  seven  years'  possession  since  issuance  of  rail- 
road patent,  title  dating  from  location,  defendant  had  title  against  rail- 
road's grantee ;  Deseret  Salt  Co.  v.  Tarpey,  14?  U.  S.  261,  85  K  Ed.  1002, 
12  Sup.  Ct.  162,  sales  and  mortgages  of  identified  sections  of  grant 
held  valid,  though  patents  not  yet  issued ;  Northern  Pac.  R.  Co.  v.  Can- 
non, 46  Fed.  228,  holding  Northern  Pacific  took  legal  title  under  grant 
of  1864  before  patent  issued;  Myers  v.  Northern  Pac.  Ry.  Co.,  83  Fed. 
364,  28  C.  C.  A.  412,  railroad  lands,  in  place  limits,  taxable,  pending 
determination  as  to  whether  mineral;  dissenting  opinion,  iit  Northern 
Pac.  R.  Co.  V.  Harden,  46  Fed.  619,  majority  holding  exception  in  grant 
to  Northern  Pacific,  13  Stat.  365,  of  known  mineral  lands  only. 

Distinguished  in  Knepper  v.  Sands,  194  U.  S.  481,  48  L.  Ed.  1084, 
24  Sup.  Ct.  744,  land  granted  to  State  for  benefit  of  railroad  company, 
where  State  has  resumed  land  on  default  of  company  and  relinquished 
it  to  United  States,  not  within  act  of  March  3,  1887,  protecting  bona 
fide  purchasers  from  railroads;  Manley  v.  Tow,  110  Fed.  250,  holding 
patent  issued  to  State  for  lands  not  earned  by  company's  failure  to 
complete  road,  prior  settler  under  homestead  laws  has  preference  over 
company's  purchaser. 

Limited  in  Sioux  City  etc.  R.  R.  Co.  v.  United  States,  159  U.  S.  364, 
40  L.  Ed.  182,  16  Sup.  Ct.  23,  where  patent  was  to  State  for  benefit  of 
railroad.  State  became  trustee. 

Lands  granted  to  railroad  are  taxable  by  State  after  location. 
Approved  in  Northern  Pac.  R.  Co.  v.  Sanders,  46  Fed.  248,  holding 
lands  not  withdrawn  until  line  of  road  definitely  fixed;  Northern  Pae. 
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E.  R,  Co.  V.  Patterson,  164  U.  S.  132,  88  L.  Ed.  985,  14  Sup.  Ct.  977, 
obiter. 

Secretary's  approval  of  indenmlty  land  selections  Is  necessary  to  title. 
Approved  in  Humbird  v.  Avery,  195  U.  S.  607,  49  L.  Ed.  298,  26  Snp. 
Ct.  123,  dismissing  bill  by  grantees  of  railroad  company  to  remove  as 
cloud  on  title  claims. of  certain  settlers  under  conflicting  rulings  of  Land 
Department  for  settlement  of  which  disputes  act  of  July  1,  1898,  was 
passed.  Land  Department  not  having  passed  on  claims;  United  Statc:^ 
v.x Chicago  etc.  Ry.  Co.,  148  Fed.  891,  mere  selecting  and  listing  of  State 
agents  of  swamp-lands  under  Federal  grant  not  sufficient  to  pass  title. 

Until  secretary's  approval  of  selections  of  Indemnity  lands,  State  could 
not  tax. 

Approved  in  Wilson  Cypress  Co.  v.  Del  Pozo  Y  Marcos,  236  U.  8.  661, 
59  K  Ed.  769,  36  Sup.  Ct.  446,  holding  Spanish  grant  confirmed  by  land 
commission  was  taxable  after  survey  was  made;  Sargent  v.  Herrick, 
221  U.  S.  407,  55  L.  Ed.  789,  31  Sup.  Ct.  674,  holding  land  obtained 
under  military  bounty  land  warrant  not  subject  to  State  taxation ;  Clark 
▼.  Herrington,  186  U.  S.  209,  46  K  Ed.  1180,  22  Sup.  Ct.  874,  holding 
Land  Department's  approval  of  railroad's  selection  as  indemnity  lands  of 
sections  which,  under  congressional  act,  subject  only  to  homestead,  did 
not  vest  title  in  company;  Clearwater  Timber  Co.  v.  Shoshone  County, 
166  Fed.  621,  630,  holding  conveyance  of  land  by  railroad  pending  ap- 
proval by  Secretary  of  Interior  gave  State  no  right  to  tax  same  in  hands 
of  grantee;  United  States  v.  Thurston  Co.,  143  Fed.  289,  74  C.  C.  A. 
426,  proceeds  of  land  allotted  to  Indians  under  act  of  May  27,  1902^ 
sold  under  regulations  of  F.ederal  government,  not  subject  to  State  taxa- 
tion; United  States  v.  Chicago  etc.  R.  Co.,  116  Fed.  971,  64  C.  C.  A. 
646,  holding  patent  issued  to  railroad  for  land  to  which  an  individual 
had  acquired  prior  right  under  homestead.  United  States  obligated  to 
convey  to  rightful  claimant;  United  States  v.  Oregon  &  C.  R.  Co.,  101 
Fed.  320,  holding  title  to  indemnity  land  remains  in  United  States  sub- 
ject to  disposition  under  homestead  laws  until  ascertainment  of  primary 
deficiency  and  selection  approved  by  secretary;  Sullivan  v.  Van  Kirk 
Land  etc.  Co.,  124  Ala.  234,  26  South.  928,  holding  land  granted  to 
Alabama  to  aid  railroad  under  act  of  Congress  of  June  3, 1866,  not  being 
earned,  assessment  of  it  for  taxes  against  railroad  was  void ;  Aztec  Land 
etc.  Co.  V.  Navajo  County,  9  Ariz.  309,  80  Pac.  318,  holding  lieu  lands 
not  taxable  until  after  approval;  Colorado  Farm  etc.  Co.  v.  Beerbohm, 
43  Colo.  473,  96  Pac.  446,  holding  lands  sold  by  State  for  benefit  of 
agricultural  college  may  be  exempted  from  taxation;  Chicago  etc.  Ry. 
Co.  v.  Hemenway,  117  Iowa,  601,  91  N.  W.  912,  holding  lands  within 
indemnity  limits  of  grant,  on  selection  and  confirmation  by  secretary, 
were  subject  to  tax,  though  not  patented;  State  v.  Itasca  Lumber  Co., 
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100  Minn.  367,  111  N.  W.  277,  approving  principle;  Johnson  v.  Lincoln 
County,  50  Mont.  265,  146  Pac.  472,  holding  lands  not  taxable  where 
person  has  only  preferential  right  of  entry ;  Altschul  v.  Clark,  39  Or.  324, 
325,  66  Pac.  994,  holding  selection  by  road  company  granted  by  State 
did  not  pass  title  from  government  until  approved  by  Secretary  of 
Interior;  Abney  v.  State,  20  Tex.  Civ.  105,  47  S.  W.  1045,  holding,  under 
statute  (act  of  April  9,  1881),  granting  Confederate  land  certificates, 
locator  having  located  two  surveys  could  not  obtain  patent  until  land 
commissioner  selected  one  of  them;  Copp  v.  State,  69  W.  Va.  447,  S5 
K  R.  A.  (N.  S.)  669,  71  S.  E.  583,  holding  where  United  States  retains 
title  to  secure  purchase  price  of  land,  same  is  not  subject  to  State  taxa- 
tion ;  Olds  V.  Little  Horse  Creek  Cattle  Co.,  22  Wyo.  361,  352,  140  Pac. 
1009,  holding  lands  being  sold  by  State  under  contract  of  purchase  are 
not  subject  to  taxation;  United  States  v.  Missouri  etc.  Ry.  Co.,  141 
U.  S.  375,  35  L.  Ed.  771,  12  Sup.  Ct.  19,  homestead  and  pre-emption 
rights  acquired  before  such  selection  paramount;  Wisconsin  etc.  R.  R. 
Co.  V.  Forsythe,  159  U.  S.  66,  40  L.  Ed.  74,  16  Sup.  Ct.  1023  (reversing 
43  Fed.  888),  holding  disposal  of  indemnity  lands  within  power  of 
Congress  until  selection  made;  Shiver  v.  United  States,  159  U.  S.  499, 
40  L.  Ed.  233,  16  Sup.  Ct.  57,  cutting  of  timber  on  homestead  claim 
subject  to  control  of  Congress  for  five  years  after  entry;  Davis  v.  Cap- 
itol Phosphate  Co.,  57  Fed.  120,  6  C.  C.  A.  278,  State  acquired  no  title 
to  railroad  indemnity  lands  before  secretary's  approval;  United  States 
V.  Winona  etc.  R.  Co.,  67  Fed.  968,  15  C.  C.  A.  117,  homestead  entries 
canceled  after  date  of  grant  may  be  selected  as  indemnity  lands;  Oakes 
V.  Myers,  68  Fed.  809,  811,  railroad  lands,  pending  determination  as  to 
whether  they  were  mineral  and  excepted,  not  taxable;  Northern  etc. 
R.  Co.  V.  Musser  etc.  Mfg.  Co.,  68  Fed.  998,  16  C.  C.  A.  97,  reservation 
before  location  of  road  withdrew  lands  from  operation  of  grant;  St. 
Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  46,  17  C.  C.  A.  558,  act  of  March  3, 
1865,  did  not  withdraw  indemnity  lands  from  market;  Holmes  v.  State, 
100  Ala.  294,  14  South.  62,  selection,  with  approval,  of  school  lieu  lands 
passed  title  to  State ;  Roberts  v.  Gebhart,  104  Cal.  70,  37  Pac.  784,  State 
took  no  title  to  school  lieu  land  where  secretary's  approval  not  given; 
Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal.  484,  487,  57  Pac.  391,  332, 
holding  pre-emption  claims  to  indemnity  lands  good  against  railroad; 
Musser  v.  McRea,  44  Minn.  345,  46  N.  W.  674,  patent  to  indemnitj^  lands 
related  back  to  time  of  selection  by  railroad;  State  v.  Sage,  76  Minn. 
454,  78  N.  W.  16,  to  same  effect  as  rule ;  Graff  v.  Ackerman,  38  Neb.  723, 
67  N.  W.  613,  part  of  reservation  sold  to  settlers,  patent  to  be  issued  on 
completion  of  payments,  not  taxable  before  payments  made;  Jackson  v. 
La  Moure  Co.,  1  N.  D.  239,  240,  46  N.  W.  449,  460,  grantee  of  unap- 
proved indemnity  selections  could  not  enjoin  levy  of  illegal  tax;  Grandin 
v.  La  Bar,  3  N.  D.  453,  57  N.  W.  243,  refusing  to  pass  on  parties'  rigKts 
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to  unapproved  indemnity  selections;  Wells  Co.  v.  McHeniy,  7  N.  D. 
250,  74  N.  W.  242,  title  to  approved  indemnity  selections  vested  from 
time  of  selection ;  Wells  v.  Pennington  Co.,  2  S.  D.  10,  89  Am.  St.  Rsp. 
764,  48  N.  W.  307,  settlers  on  public  land  subject  to  reservations  for 
highways,  before  entry ;  Abney  v.  State,  20  Tex.  Civ.  App.  101,  47  S.  W. 
1045,  unapproved  selection,  under  Confederate  land  certificates,  not  tax- 
able; State  V.  Harshaw,  76  Wis.  239,  45  N.  W.  311,  arguendo;  State  v. 
Central  etc.  R.  R.  Co.,  21  Nev.  104,  25  Pac.  445,  possessory  claim  to 
unsurveyed  lands  held  not  taxable. 

Distinguished  in  Bothwell  v.  Bingham  County,  237  U.  S.  647,  57  K  Ed. 
1160,  35  Sup.  Ct.  702,  holding  arid  land  may  be  taxed  by  State  even 
though  patent  has  not  issued;  United  States  v.  Anderson,  194  U.  S. 
399,  48  L.  Ed.  1038,  24  Sup.  Ct.  716,  doctrine  of  relation  prevents  United 
States  from  retaining  sum  collected  from  trespassers  who  removed  iron 
and  stone  from  indemnity  land  between  selection  thereof  and  approval 
by  Secretary  of  Interior;  United  States  v.  Canyon  County,  232  Fed. 
991,  holding  entry  on  lands  within  irrigation  project,  subject  to  taxation 
by  State;  United  States  v.  Southern  Oregon  Co.,  196  Fed.  426,  holding 
land  alienated  by  State  of  Oregon  for  highway  purposes  was  taxable 
by  State;  Wilcox  v.  Phillips,  199  Mo.  301,  97  S.  W.  889,  and  Herrick 
&  Stevens  v.  Sargent  &  Lahr,  140  Iowa,  600,  132  Am.  St.  Rep.  281, 
117  N.  W.  754,  both  holding  pending  approval  of  military  land  location, 
same  was  subject  to  taxation  by  State;  New  Orleans  Pac.  Ry.  Co.  v. 
Kelly,  52  La.  Ann.  1749,  28  South.  215,  holding  lands  granted  to  rail- 
road within  "indemnity  limits"  required  selected  by  grantee  "under  sec- 
retary's direction,"  land  so  selected  legally  becomes  immediately  subject 
to  State  taxation;  Johnson  v.  Crook  County,  53  Or.  332,  133  Am.  St. 
Rep.  834,  100  Pac.  295,  holding  land  subject  to  State  taxation  after  issu- 
ance of  final  certificate  by  local  land  office;  Mint  Realty  Co.  v.  City  of 
Philadelphia,  218  Pa.  110,  11  Ann.  Cas.  388,  66  Atl.  1132,  holding  where 
United  States  sells  land  but  reserves  title  to  sepure  payment,  same  will 
not  relieve  land  from  State  taxation;  Chicago  etc.  Ry.  Co.  v.  Douglas 
County,  134  Wis.  205,  14  L.  R.  A.  (N.  S.)  1074,  114  N.  W.  514,  holding 
lands  granted  to  railroad  were  subject  to  State  taxation ;  Flood  v.  Vimig, 
79  Wash.  419,  140  Pac.  334,  holding  land  ceases  to  be  public  land  after 
entry  at  land  office;  Haumesser  v.  Chehalis  County,  76  Wash.  574,  136 
Pac.  1143,  holding  filing  of  adverse  proceedings  after  issuance  of  final 
certificate  did  not  suspend  State's  right  of  taxation. 

Limited  in  Myers  v.  Northern  Pac.  Ry.  Co.,  83  Fed.  360,  28  C.  C.  A. 
412,  lands  in  place  limited  held  taxable,  pending  determination  as  to 
whether  they  are  mineral;  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D. 
365,  51  N.  W.  4C3,  entertaining  bill  by  railroad  to  enjoin  enforcement 
of  illegal  tax  on  unapproved  indemnity  selection. 
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Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  AnL 
St.  Rep.  294,  295,  335,  339,  342,  344. 

Liability  to  state  taxation  of  United  States  property  granted  or 
sold  by  government  bnt  to  which  government  still  holds  legal 
title.    Note,  11  Ann.  Gas.  392. 

Property  granted  with  reservation  of  title  or  lien  in  favor  of  pnblie 
as  subject  of  taxation.    Note,  35  K  R.  A.  (N.  S.)  671. 

Estoppel  of  taxing  power  to  wrongful  claim  of  ownership.  Note, 
14  L.  R.  A.  (N.  S.)  1075. 

Miscellaneous.  Cited  in  Woodbury  v.  District  of  Columbia,  8  Mackey 
(D.  C.)>  175,  holding  judgment  of  court  of  District  of  Columbia  bears 
interest  at  six  per  cent;  Wenberg  v.  Gibbs  Township,  31  N.  D.  52,  153 
N.  W.  441,  discussing  grant  to  Northern  Pacific  Railroad  of  1873;  Mc- 
Cord  V.  Hill,  111  Wis.  513,  84  N.  W.  33,  holding  where  facts  would  give 
one  the  land,  but  secretary's  erroneous  legal  application  enabled  the 
other  to  succeed,  latter  holds  as  constructive  trustee  for  former;  Grandin 
V.  La  Bar,  3  N.  D.  464,  57  N.  W.  247,  as  to  state  of  company's  title  when 
principal  case  was  tried ;  dissenting  opinion  in  United  States  v.  Midwest 
Oil  Co.,  236  U.  S.  488,  59  L.  Ed.  687,  36  Sup.  Ct.  309,  majority  uphold- 
ing right  of  President  to  withdraw  petroleum  lands  from  entry. 

133  U.  S.  514-523,  S3  !■.  Ed.  768,  10  Sup.  Ot  335,  BUBTHE  T.  DENI8. 

EztrlnBic   evidence   18   admtiwiWe   to   explain   judi^ment   only  wlien 
ambiguoua. 

Approved  in  Robinson  v.  American  Car  ete.  Co.,  142  Fed.  172,  where 
answer  in  suit  for  infringement  of  patent  denies  plaintiffs  invention, 
decree  on  pleadings  for  defendant  bars  second  suit  for  infringement 
of  such  patent  between  same  parties ;  Holf ord  v.  James,  136  Fed.  555, 
69  C.  C.  A.  263,  allowing  extrinsic  evidence  to  show  what  was  in  issue 
in  judgment ;  Oster  v.  Broe,  161  Ind.  123,  64  N.  E.  921,  holding  former 
judgment  could  not  be  contradicted  by  showing  proceedings  at  triaL 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  532. 

133  tr.  8.  523-529,  33  Ik  Ed.  726,  10  Sop.  Ct.  833,  BEBKABBS  TWP.  T. 
MOBBISON. 

Township  Is  estopped  by  recitals  In  bonds  from  denying  regnlazity  of 
issue. 

Approved  in  Miller  v.  Perris  Irr.  Dist.,  99  Fed.  147,  148,  holding  re- 
cital in  negotiable  bonds  of  irrigation  district,  directors  acting  under 
act  of  March  7,  1887,  estops  district  setting  up  irregularities  againat 
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bona  fide  purchasers ;  Provident  Trust  Co.  v.  Mercer  Co.,  170  U.  S.  601, 
42  L.  Ed.  1160,  18  Sup.  Ct.  792,  bonds  good  in  bands  of  bona  fide  holder, 
though  condition  for  deliveiy  out  of  escrow  never  occurred;  Madison 
Co.  V.  Priestly,  42  Fed.  819,  as  to  regularity  of  election;  Waite  v.  Santa 
Cruz,  89  Fed.  635,  636,  as  to  purpose  of  the  issue;  Shepard  v.  Tulare 
Irr.  Dist.,  94  Fed.  6,  complaint  on  such  bonds  need  not  show  facts  con- 
stituting regularity  of  issue;  Madison  Co.  v.  Brown,  67  Miss.  696,  7 
South.  518,  aa  to  two-thirds'  vote;  Coler  v.  Board  of  Co.  Conunrs.  of 
Santa  Fe,  6  N.  M.  131,  27  Pac.  629,  as  to  overissue;  Coler  &  Co.  v. 
Dwight  School  Twp.,  3  N.  D.  259,  260,  28  L.  R.  A.  658,  55  N.  W.  591, 
sufficient  where  bonds  recite  issuance  in  pursuance  of  statute,  specifying 
it ;  Flagg  V.  School  Dist.,  4  N.  D.  42,  46,  52,  25  L.  R.  A.  369,  870,  873, 
58  N.  W.  503,  504,  507,  where  it  was  proper  to  reject  evidence  that  pre- 
liminary conditions  not  performed. 

Limited  in  State  v.  School  District,  18  N.  D.  623,  138  Am.  St.  Bep. 
787,  120  N.  W.  558,  recital  in  school  bonds  that  they  are  issued  to  re- 
fund present  indebtedness  as  authorized  by  act  of  1887  does  not  estop 
district  from  urging  defense,  as  against  innocent  purchaser,  that  they 
were  illegally  issued;  Spitzer  v.  Blanchard,  82  Mich.  245  (see  46  N.  W. 
403),  recital  as  to  election  not  binding  where  officers  issuing  bonds  were 
not  constituted  judges  of  the  fact. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  942,  943,  953. 

Townflbip  18  bound  by  acts  of  ofllcerB  selected  according  to  legislative 
direction. 

Approved  in  State  v.  Tomahawk  Common  Council,  96  Wis.  84,  71 
N.  W.  90,  provision  that  bond  subscription  might  be  by  signatures  of 
majority  taxpayers  valid. 

133  U.  8.  529^33,  83  L.  Ed.  766^  10  8np.  Ot  363,  UKOOLK  OOUIXTT  Y. 
LUNINa. 

County  is  part  of  State  only  in  remote  sense  in  which  any  municipal 
corporation  is. 

Approved  in  State  v.  Lytton,  31  Nev.  69,  99  Pac.  856,  holding  legis^ 
lature  might  authorize  particular  county  to  build  courthouse  and  jaiL 
County  as  municipal  corporation.    Note,  Aim.  Gas.  19140,  968. 

EleTentli  amendment  does  not  depxive  Federal  courts  of  Jurisdiction  of 
suit  against  county. 

Approved  in  Loeb  v.  Trustees  of  Columbia  Tp.,  179  U.  S.  486,  45 
L.  Ed.  288,  21  Sup.  Ct.  180,  holding  Federal  court  follows  interpretation 
of  highest  State  court,  relative  to  its  Constitution,  at  time  of  contract, 
without  r^^ard  to  subsequent  contrary  interpretation* 
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Distinguished  in  Alabama  Girls'  etc.  School  v.  Reynolds,  143  Ala.  586, 
42  South.  116,  suit  not  maintainable  against  public  corporation  under 
constitutional  prohibition  of  suits  against  State,  though  another  section 
provides  that  corporations  shall  be  subject  to  suit  as  natural  persons. 

State  act  designating  court  for  suit  on  bonds  cannot  defeat  Federal 
Jurisdiction. 

Approved  in  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S.  645, 
85  L.  R.  A.  (N.  S.)  243,  55  L.  Ed.  895,  31  Sup.  Ct.  654,  holding  agricul- 
tural college  receiving  aid  from  State  is  not  immune  from  taxation; 
St.  Louis  &  S.  F.  R.  Co.  v.  Allen,  181  Fed.  723,  holding  Federal  court 
cannot  enjoin  prosecution  of  action  in  State  court;  Delaware  L.  &  W. 
R.  Co.  y.  Stevens,  172  Fed.  608,  holding  railroad  may  maintain  suit  in 
Federal  court  to  restrain  operation  of  order  of  Public  Service  Commis- 
sion; Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed.  967,  holding 
suit  to  enjoin  Governor  from  prosecuting  action  is  one  against  State 
and  not  within  jurisdiction  of  Federal  courts;  State  v.  Dickerson,  33 
Nev.  559, 113  Pac.  110,  holding  mandamus  would  lie  to  compel  Governor 
of  State  to  accept  donation;  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154 
U.  S.  391,  38  L.  Ed.  1021,  14  Sup.  Ct.  1052,  Federal  court  had  jurisdic- 
tion of  suit  against  State  railroad  commission;  Smyth  v.  Ames,  169 
U.  S.  517,  42  L.  Ed.  839,  18  Sup.  Ct.  422,  that  plaintiff  might  have  had 
remedy  at  law  in  State  court  did  not  affect  his  right  in  Federal  court; 
Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  Ill,  42  L.  Ed.  968, 18  Sup.  Ct.  530, 
Circuit  Court  had  jurisdiction  of  suit  by  nonresident,  against  foreign 
corporation,  cause  of  action  arising  abroad ;  Blake  v.  McClung,  172  U.  S. 
256,  43  L.  Ed.  438,  19  Sup.  Ct.  172,  statute  giving  resident  creditors 
priority  in  distribution  of  assets,  invalid;  Ames  v.  Union  Pac.  Ry.  Co., 
64  Fed.  173,  Circuit  Court  had  jurisdiction  of  action  against  transporta- 
tion commission;  Loeb  v.  Trustees  of  Columbia  Twp.,  91  Fed.  38,  hold- 
ing nonresident  might  sue  township  on  its  bonds  in  Federal  court; 
Shepard  v.  Tulare  Irr.  Dist.,  94  Fed.  4,  that  mandamus  provided  in  State 
court  no  bar  to  action  for  interest  on  bonds,  in  Federal ;  dissenting  opin- 
ion in  Wahl  v.  Franz,  100  Fed.  701,  40  C.  C.  A.  638,  majority  holding 
probate  of  will  in  Arkansas  probate  court  was  not  "suit  of  civil  nat'ire," 
within  Judiciary  Act  of  1888,  nor  removable  for  local  prejudice  by  con- 
testant of  another  State. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  407. 

County  bonds  need  not  be  presented  for  approval  of  commlasloneEi 
and  auditor  In  Kerada* 
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Approved  in  First  National  Bank  v.  Nye  County,  38  Nev.  140, 145  Pac. 
938,  holding  fact  that  notes  are  not  negotiable  does  not  require  their 
presentation  for  auditing;  National  Bank  of  Commerce  v.  Lee,  33  Okl. 
645,  646, 126  Pac.  784,  holding  order  for  payment  attached  to  rental  con- 
tract is  subject  to  payment  by  county  treasurer  without  further  ^audit- 
ing; Vincent  v.  Lincoln  Co.,  62  Fed.  705,  706,  707,  and  Lorsbach  v.  Lin- 
coln Co.,  94  Fed.  964,  held  applicable  to  action  on  judgment  obtained  on 
such  bonds. 

Limited  in  Ingram  v.  Colgan,  106  Cal.  126,  127,  46  Am.  St.  Rep.  231, 
282,  28  L.  B.  A.  190,  38  Pac.  317,  holding  claim  for  coyote  scalp  bounties 
must  be  presented  to  board  of  examiners. 

Character  of  claims  within  provision  requiring  notice  or  presenta- 
tion as  condition  of  municipal  liability.  Note,  50  K  B.  A.  (N.  S.) 
188. 

Limitation  cannot  be  pleaded  by  debtor  until  fond  ftom  whlcli  payment 
waa  to  be  made  is  provided. 

Approved  in  Apache  Co.  v.  Barth,  6  Ariz.  29,  53  Pac.  191,  and  Board 
Co.  Commrs.  of  Greer  Co.  v.  Clarke  &  Courts,  12  Okl.  215,  217,  70  Pac. 
212,  213,  both  reaffirming  rule;  Berkey  v.  Board  of  Commrs.  of  Pueblo, 
48  Colo.  117,  20  Ann.  Cas.  1109,  110  Pac.  202,  holding  court  can  man- 
damus levy  of  taxes  before  time  provided  therefor;  School  Dist.  No.  5  , 
V.  First  Nat.  Bank,  63  Kan.  670,  66  Pac.  630,  holding  there  being  no  fund 
at  any  time  for  payment  of  bonds  registered  with  treasurer,  district  is 
estopped  setting  up  statute  of  limitations;  Burleigh  County  v.  Kidder 
County,  20  N.  D.  36,  37,  125  N.  W.  1066,  1067,  refusing  to  allow  county 
to  plead  statute;  Barnes  v.  Turner  &  Kirkwood,  14  Okl.  294,  78  Pac.  111^ 
holding  limitations  not  bar  in  mandamus  to  compel  collection  of  taxes 
for  payment  of  bonds. 

Distinguished  in  Schoenhoef t  v.  Board  of  Commrs.  of  Kearney  County, 
76  Kan.  888,  14  Ann.  Gas.  100,  16  K  B.  A.  (N.  S.)  803,  92  Pac.  1098, 
holding  rule  does  not  apply  to  ordinary  bonded  indebtedness. 

Running  of  limitations  against  action  on  municipal,  or  quasi- 
municipal  obligations,  payable  from  particular  fund.  Note,  10 
L.  B.  A.  (N.  S.)  480. 

Holder  of  ovezdne  registered  coupons  cannot  be  barred  ivhlle  waiting 
for  payment. 

Approved  in  Sawyer  v.  Colgan,  102  Cal.  292,  36  Pac.  583,  and  State 
V.  Lincoln  Co.,  23  Nev.  266,  45  Pac.  983,  both  following  rule  as  to  inter- 
est coupons. 

Distinguished  in  Robertson  v.  Blaine  Co.,  90  Fed.  71,  47  L.  B.  A.  459, 
32  C.  C.  A.  512  (reversing  85  Fed.  738,  739),  in  absence  of  showing  pro- 
vision of  fund,  county  could  not  plead  statute. 
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When  statutes  of  limitations  begins  to  run  against  bonded  indebted-  ' 
ness  of  municipality.    Note,  14  Ann.  Gas.  108. 

Miscellaneous.  Cited  in  Quilici  v.  Strosnider,  34  Nev.  23,  115  Pae. 
180y  holding  in  cases  of  fire,  legislature  may  provide  for  removal  of 
county  seat. 

133  U.  a  634,  83  L.  Bd.  768,  10  Sap.  Ot  338,  ZJNOOLN  OO.  T.  SUTBO. 

Not  cited. 

138  tJ.  a  634,  ""88  L.  Ed.  768,  10  Sop.  Ct.  338,  UNCOLN  00.  T.  VTHCEOT. 

Not  cited. 

133  U.  a  834^541,  88  L.  Ed.  721,  10  Sup.  Ot.  868,  FOGO  y.  BLAIB. 

In  absence  of  statute^  claim  for  work  and  advances  is  not  lien  on 
company  property. 

Approved  in  State  Trust  Co.  v.  Turner,  111  Iowa,  673,  82  N.  W.  1032, 
holding  corporation  receiving  property  at  excessive  valuation  in  pay- 
ment for  shares  of  stock,  owner  of  stock  liable  to  creditors  for  the  ex- 
cess value;  Lackawanna  etc.  Coal  Co.  v.  Farmers'  Loan  &  Trust  Co., 
79  Fed.  210,  24  C.  C.  A.  487,  debt  for  new  rails  furnished  had  not  prior- 
ity over  mortgage;  Barstow  v.  Pine  Bluff  etc.  Ry.  Co.,  57  Ark.  338,  21 
S.  W.  659,  construction  work  subsequent  to  mortgage  does  not  create 
debt  entitled  to  priority. 

Claims  which  take  precedence/ over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  416. 

Recovery  for  services  and  expenses  under  contract  ended  by  insol- 
vency and  dissolution  of  corporation.    Note,  69  L.  B.  A.  186. 

Judgments  Tiecome  liens  from  time  of  rendition  and  are  sabordinata 
to  priot  mortgages. 

Approved  in  Roberts  v.  Central  Trust  Co.,  128  Fed.  884,  63  C.  C.  A. 
220,  holding  order  directing  railroad  treasurer  to  pay  holder  sum  ''out 
of  proceeds  of  sale  of  first  bonds  sold"  does  not  create  lien  having  prior- 
ity over  mortgage;  Central  Trust  Co.  v.  California  &  N.  R.  Co.,  HO 
Fed.  75,  holding  claim  railroad  agrees  to  pay  from  proceeds  of  sale  first 
bonds  sold  does  not  take  precedence  over  subsequent  mortgage  for  bonds 
issued  for  construction. 

Doctrine  that  property  is  trust  ftmd  f (kt  payment  of  del>tB  does  not 
prevent  alienation. 

Approved  in  Color  v.  Allen,  114  Fed.  610,  52  C.  C.  A.  389,  holding 
though  corporation  is  insolvent  while  a  going  concern,  it  may  lawfully 
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execute  mortgage  on  its  property,  in  good  faith,  to  extend  prior  indebt- 
edness; American  Exch.  Nat.  Bank  v.  Ward,  111  Fed.  787,  65  L.  B.  A. 
856,  49  C.  C.  A.  611,'  holding  insolvency  of  corporation  does  not  ipso 
facto  transform  its  assets  into  trust  fund  for  equal  benefit  of  creditors, 
but  trust  attaches,  court  taking  possession;  Dubreuil  ▼.  Garther,  98 
Md.  544,  56  Atl.  966,  where  member  of  insolvent  firm  in  whose  name 
partnership  funds  deposited  in  bank  sues  receiver  of  bank  for  account, 
latter  entitled  to  set  off  note  held  against  firm. 

Distinguished  in  City  Nat.  Bank  v.  Goshen  etc.  Mills  Co.,  35  Ind.  App. 
570,  69  N.  E.  209,  holding  director  of  insolvent  corporation  could  not 
resign  in  order  to  "receive  preference. 

Sallroad  property  may  be  sold  or  mortgaged  to  bona  fide  pnrdiasei 
free  trcm  debts. 

Approved  in  Weston  Electrical  Instrument  Co.  v.  Empire  Electrical 
Instrument  Co.,  166  Fed.  880,  holding  officer  of  corporation  disposing 
of  property  after  judgment  obtained  does  not  render  him  personally 
liable;  Columbus,  S.  &  H.  R.  Co.  Appeals,  109  Fed.  196,  48  C.  C.  A.  275, 
holding  agreement  of  assumption  of  old  company's  debts  did  not  give 
equitable  lien  enforceable  superior  to  mortgages,  no  bonds  being  set 
aside  for  payment ;  Montgomery  v.  Whitehead,  40  Colo.  327, 11  L.  R.  A. 
(N.  S.)  230,  90  Pac.  512,  holding  creditor  might  recover  from  stock- 
holder dividends  paid  out  of  capital  stock ;  Gilbert  v.  Washington  Bene- 
ficial Endowment  Assn.,  10  App.  D.  C.  339,  349,  holding  on  sale  of  assets 
amounting  to  forty  thousand  dollars  for  fourteen  thousand  dollars,  con- 
sideration is  presumably  fraudulent ;  Fricke  v.  Angemeier,  53  Ind.  App. 
145,  101  N.  E.  331,  holding  trustee  of  insolvent  corporation  could  re- 
cover dividends  paid  out  of  capital  stock;  Coleman  v.  Hagey,  252  Mo. 
140,  158  S.  W.  841,  holding  there  is  no  presumption  as  to  reliance  by 
creditor  on  representation  that  capital  stock  was  paid  up;  Hagemann  y. 
Southern  Electric  R.  Co.,  202  Mo.  264,  100  S.  W.  1085,  holding  money 
received  by  stockholders  of  selling  corporation  is  trust  fupd  for  cred- 
itors ;  Warren  v.  Mayer  Fertilizer  etc.  Co.,  145  Mo.  App.  573, 122  S.  W. 
1091,  holding  evidence  showed  that  corporation  transferred  assets  in 
good  faith ;  Barrie  v.  United  Rys.  Co.  of  St.  Louis,  138  Mo.  App.  668, 
670,  119  S.  W.  1058,  holding  burden  is  on  corporation  to  show  good 
faith  of  transaction;  Kam  v.  Illinois  Southern  Ry.  Co.,  114  Mo.  App. 
166,  89  S.  W.  348,  holding  purchaser  of  railroad  not  liable  for  tort  of 
vendor;  Burge  v.  St.  Louis  etc.  R.  R.  Co.,  100  Mo.  App.  465,  74  S.  W. 
8,  holding  railroad  company,  under  Rev.  Stats.  1899,  §  1061,  extending 
its  line  by  purchasing  another,  does  not  become  responsible  for  con- 
tracts or  torts  of  vendor;  Hawkins  v.  Donnerberg,  40  Or.  105,  66  Pac. 
694,  holding  corporation  creditors  cannot  enforce  liability  of  stockhold^ 
ers  for  unpaid  subscriptions  after  corporation's  right  to  collect  has 
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become  barred;  Smith  Middlings  Purifier  Co.  v.  McGroarty,  136  U.  S. 
241,  34  L.  Ed.  849,  10  Sup.  Ct.  1019,  but  holding  mortgage  to  prefer 
creditors  invalid  under  State  rule;  Clark  v.  Bever,  139  U.  S.  113,  35 
L.  Ed.  95,  11  Sup.  Ct.  474,  sustaining  issue  of  insolvent  corporation's 
stock  in  payment ^f  debt  for  construction;  HoUins  v.  Brierfield  Coal 
&  Iron  Co.,  150  uT  S.  384,  37  L.  Ed.  1117,  14  Sup.  a.  130,  dismissing 
bill  by  simple  contract  creditors,  alleging  fraudulent  trust  deed,  etc.; 
Gould  V.  Little  Rock  etc.  Ry.  Co.,  52  Fed.  683,  684,  sustaining  mortgage 
given  in  good  faith,  but  amounting  to  preference;  Chattanooga  etc. 
R.  Co.  v.  Evans,  66  Fed.  817, 14  C.  C.  A.  116,  and  Childs  v.  N.  B.  Carl- 
stein  Co.,  76  Fed.  90,  mere  insolvency  did  not  enabib  simple  contract 
creditors  to  follow  property  into  hands  of  transferee ;  Doe  v.  Northwest- 
ern etc.  Transp.  Co.,  78  Fed.  71,  creditor's  knowledge  that  mortgagor 
corporation  was  insolvent  did  not  affect  mortgage;  National  Bank  of 
Commerce  v.  Allen,  90  Fed.  551,  33  C.  C.  A.  169,  that  it  had  received 
preference  did  not  render  bank  liable  to  other  creditors;  Medberry  v. 
Troutman,  94  Fed.  956,  holding  simple  contract  creditor  could  not  reach 
proceeds  of  sale  of  corporate  property  in  hands  of  stockholder;  O'Bear 
Jewelry  Co.  v.  Volfer  Co.,  106  Ala.  223,  54  Am.  St.  Rep.  46,  28  L.  R.  A. 
714,  17  South.  532,  court  of  equity  cannot  take  jurisdiction  of  insol- 
vent corporation's  assets  merely  because  of  insolvency;  Burchinell  ▼. 
Bennett,  10  Colo.  App.  506,  52  Pac.  53,  such  mortgage  could  not  be 
attacked  by  subsequent  attaching  creditor;  Gottlieb  v.  Miller,  154  111. 
52,  39  N.  E.  994,  sustaining  preference  by  giving  security;  Rockford 
Grocery  Co.  v.  Standard  Grocery  Co.,  175  III.  93,  67  Am.  St.  Rep.  207, 
51  N.  E.  642,  sustaining  preference,  though  directors  had  guaranteed  the 
debt ;  First  Nat.  Bank  v.  Dovetail  etc.  Gear  Co.,  143  Ind.  553,  62  Am. 
St.  Rep.  437,  40  N.  E.  811,  sustaining  mortgage  though  officers  of  cor- 
poration were  liable  on  indebtedness  discharged  with  proceeds;  Louis- 
ville Banking  Co.  v.  Etheridge  Mfg.  Co.,  19  Ky.  Law  Rep.  908,  43  S.  W. 
171,  corporate  property  is  disposable  and  assignable,  as  respects  cred- 
itors, the  same  as  natural  person's  property;  Henderson  v.  Indiana 
Trust  Co.,  143  Ind.  569,  40  N.  E.  518,  sustaining  assignment  as  security 
for  claim  also  secured  by  officers'  and  stockholders'  indorsement;  Grand 
De  Tour  Plow  Co.  v.  Rude  Bros.  Mfg.  Co.,  60  Kan.  148,  55  Pac.  849, 
creditors  could  not  follow  property  into  hands  of  one  preferred;  Fear 
V.  Bartlett,  81  Md.  443,  S3  L.  R.  A.  724,  32  Atl.  323,  one  who  repudi- 
ated subscription  for  fraud  not  liable  on  same;  Hospes  v.  Northwestern 
etc.  Car  Co.,  48  Minn.  192,  199,  31  Am.  St.  Rep.  642,  648,  15  L.  R.  A. 
472,  475,  50  N.  W.  1119,  1121,  payment  of  subscription  could  not  be 
enforced  by  one  becoming  creditor  subsequent  to  issue;  Albei^er  v. 
National  Bank  of  Commerce,  123  Mo.  323,  27  S.  W.  659,  and  Waggoner 
etc.  Mill  Co.  V.  Ziegler  etc.  Com.  Co.,  128  Mo.  491,  31  S.  W.  32,  prefer- 
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ence  not  affected  by  subsequent  general  assignment;  Shaw  y.  Robinson 
etc.  Co.,  50  Neb.  415,  69  N.  W.  949,  holding  whether  preference  was 
fraudulent  was  question  of  fact ;  Weyeth  Hardware  &  Mfg.  Co.  v.  James- 
Spencer-Batcman  Co.,  15  Utah,  130,  47  Pac.  611,  and  deed  to  trustee  to 
pay  debts  did  not  work  dissolution;  Slack  v.  Northwestern  Nat.  Bank, 
103  Wis.  63,  74  Am.  St.  Bop.  842,  79  N.  W.  53,  annulling  savings  bank's 
preference  to  national  bank;  Ballin  v.  Merchants'  Exchange  Bank,  89 
Wis.  289,  46  Am.  St.  Rep.  838,  27  L.  R.  A.  361,  61  N.  W.  1121,  where 
preference  was  by  attachment,  levied  by  creditor  with  notice  of  insol- 
vency; Albright  v.  Texas  etc.  R.  Co.,  8  N.  M.  439,  440,  46  Pac.  454, 
arguendo. 

Limited  in  Lyons-Thompson  Hardware  Co.  v.  Perry  Stove  Mfg.  Co., 
86  Tex.  165,  22  L.  R.  A.  816,  24  S.  W.  24,  preference  by  insolvent  cor- 
poration having  gone  out  of  business  invalid. 

Preference  by  insolvent  corporations.    Note,  45  Am.  St.  Rep.  827. 

What  is  a  withdrawing  of  the  assets  of  corporations.    Note,  57  Am. 
St.  Rep.  79. 

Ballroad'B  creditor  cannot  o'bject  to  legality  of  sale  after  obtaining 
Judgment  against  new  company. 

Distinguished  in  Anglo-American  Land  Mortgage  etc.  Co.  y.  Lombard, 

132  Fed.  743,  744,  68  C.  C.  A.  89,  in  action  to  enforce  stockholder's  lia- 
bility, where  corporation  had  transferred  assets  to  another  corporation 
in  exchange  for  its  stock,  creditor  not  estopped  to  assert  invalidity  of 
transaction. 

Who  may  object  to  sale  of  property  by  corporation  as  ultra  vires 
act.    Note,  Ann.  Caa.  1916A,  848. 

133  U.  8.  541-552,  83  I«.  Ed.  761,  10  Sup.  Ot  350,  8TUBB  Y.  BECK. 

Supreme  Court  can  leTlew  Judgment  of  lilglieat  territorial  court  only 
in  matten  of  law. 

Approved  in  Naeglin  v.  De  Cordoba,  171  U.  S.  640,  48  L.  Ed.  816,  19 
Sup.  Ct.  36,  where  no  jury.  Supreme  Court  considers  only  whether  find- 
ings support  decree. 

Entryman's  right  to  stream  is  auperior  to  that  of  8a1>8eqLaent  appro- 
pxlator. 

Approved  in  Boise  Irr.  etc.  Co.  v.  Stewart,  10  Idaho,  50,  77  Pac.  28, 
appropriator  has  merely  right  to  use  water  flowing  in  natural'  stream, 
not  ownership,  and  State  can  regulate  use  thereof;  Holt  v.  Murphy,  15 
Okl.  18,  79  Pac.  267,  and  McMichael  v.  Murphy,  12  Okl.  160,  163,  70 
Pac.  191,  192,  both  holding  settler  on  land  covered  by  homestead  entry 
valid  on  its  face  is  mere  intruder;  Oklahoma  City  v.  McMasicr,  12  Okl. 
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588,  73  Pac.  1017,  after  entry  for  homestead  purposes  land  could  not 
be  appropriated  by  city  for  streets  without  condemnation  proceedings; 
Sproat  V.  Durland,  2  Okl.  39,  70,  71,  35  Pac.  687,  893,  894,  settlement 
on  land  covered  by  existing  entiy  which  is  relinquished  in  contest  begun 
before  settlement  confers  no  rights. 

Distinguished  in  Winters  v.  United  States,  143  Fed.  747,  74  C.  C.  A. 
666,  where  waters  of  stream  impliedly  reserved  by  treaty  for  benefit 
of  Indians,  grantees  of  public  land  could  not  acquire  right  to  such  waters 
by  appropriation  under  Desert  Land  Act  of  March  3,  1877;  WoodmfE 
V.  Wallace,  3  Okl.  375,  376,  41  Pac.  364,  holding  person  whose  homestead 
entry  has  been  canceled  for  fraud  not  within  provisions  of  Occupying 
Claimants'  Act  of  June  1, 1874. 

Entryman  acquires  equitalde  rlglxt  wMcb,  If  perfected.  Is  good  against 
world. 

.  Approved  in  United  States  v.  Buchanan,  232  U.  S.  77,  58  L.  Ed.  514, 
34  Sup.  Ct.  237,  holding  land  covered  by  homestead  claim  after  entry 
is  not  public  land;  Wadkins  v.  Producers'  Oil  Co.,  227  U.  S.  373,  57 
L.  Ed.  555,  33  Sup.  Ct.  380,  holding  land  settled  upon  before  settler's 
marriage  does  not  fall  into  community ;  MoCune  v.  Essig,  118  Fed.  278, 
holding  patent  issued  to  widow  of  homestead  settler,  she  making  final 
proof,  conveys  land  to  her  absolutely,  no  interest  therein  passing  by 
inheritance  to  husband's  children;  Rogers  v.  Clark  Iron  Co.,  104  Minn. 
220,  221,  116  N.  W.  748,  holding  title  of  entryman  might  be  established 
by  oral  testimony  and  presumption  of  performance  of  ofiicial  duty; 
Donohue  v.  St.  Paul  etc.  Ry.  Co.,  101  Minn.  250,  251,  112  N.  W.  418, 
holding  grant  to  railroad  cannot  defeat  rights  of  one  already  having 
entered  on  land;  Nicholson  v.  Congdon,  95  Minn.  193,  103  N.  W.  1035, 
where  ax>plication  made  and  approved,  but  purchase  price  required  not 
paid,  subsequent  payment  perfected  applicant's  right  which  by  relation 
inured  to  intermediate  grantees ;  Monroe  Cattle  Co.  v.  Becker,  147  U.  S. 
57,  37  L.  Ed.  77,  13  Sup.  Ct.  221,  holding  equitable  owner  could  enforce 
same  after  patent  issued;  lilienthal  v.  Southern  etc.  Ry.  Co.,  56  Fed. 
704,  settler  took  land  clear  of  railroad's  claim  for  station  grounds,  made 
before  right  of  way  secured. 

Distinguished  in  Johnson  v.  Pacific  Coast  S.  S.  Co.,  2  Alaska,  247,  evi- 
dence of  prior  occupancy  and  possession  of  land  by  Indians  under  act 
of  May  17,  1884,  held  not  sufficient  to  authorize  court  of  equity  to  set 
aside  patent. 

Official   utterances  of   execatlTe  department  are  entitled   to   great 
respect. 

Approved  in  King  v.  McAndrews,  104  Fed.  438,  holding  interpreta- 
tion given  to  laws  regulating  disposal  of  public  lands  by  Land  Depart- 
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ment,  vested  with  the  disposal,  is  entitled  to  great  respect;  Eells  v. 
Ross,  64  Fed.  420,  12  C.  C.  A.  205,  following  department's  construction 
of  24  Stat.  119,  as  to  leasing  of  Indian  lands;  Spokane  etc.  Ry.  Co.  v. 
Ziegler,  61  Fed:  394,  9  C.  C.  A.  548,  railroad  grant  did  not  affect  rights 
of  qnalified  pre-emptor;  Jordan  v.  Ward,  64  Fed.  907,  12  C.  C.  A.  447, 
dismissing  bill  brought  against  patentee  by  one  without  right  of  entry; 
McGuire  v.  Brown,  106  Cal.  666,  669,  671,  SO  L.  R.  A.  887,  888,  889,  39 
Pac.  1062,  1063,  1064,  defining  ''entry,''  holding  homesteader's  rights 
attached  from  time  of  entry;  Johnson  v.  Bridal  etc.  Lumber  Co.,  24  Or. 
187, 33  Pac.  530,  on  final  proof,  homesteader's  title  related  back  to  settle- 
ment; Lockwitz  v.  Larson,  16  Utah,  281,  52  Pac.  281,  arguendo. 

Limited  in  Sproat  v.  Durland,  2  Okl.  39,  67,  70,  35  Pac.  687,  893,  894, 
restraining  unlawful  occupancy  by  one  not  first  entryman;  Clear  Creek 
etc.  Ditch  Co.  v.  Ealkenny,  5  Wyo.  44,  36  Pac.  820,  one  claiming  nndejr 
desert  entry  lost  no  rights  against  ditch  owner  by  relinquishing  and 
filing  as  homesteader. 

Lawful  xiiMOlaa  occupancy  lyy  entrynuui,  is  avpropilatioii  which  can- 
not be  affected  by  water  looatlon. 

Approved  in  Gauthier  v.  Morrison,  232  U.  S.  460,  58  L«  Ed.  685,  34 
Sup.  Ct.  384,  holding  public  land  left  unsurveyed  by  mistake  is  still  pub- 
lic land ;  Cloquet  Lumber  Co.  v.  Bums,  207  Fed.  44,  124  C.  C.  A.  600, 
holding  entryman  under  homestead  laws  has  sufficient  interest  to  main- 
tain replevin  for  removal  of  timber;  United  States  v.  Northern  Pac.  Ry. 
Co.,  204  Fed.  488,  upholding  right  of  railroad  to  lieu  lands  selected  in 
tract  ceded  by  treaty  of  Gros  Ventre  (May  1,  1888) ;  United  States  v. 
Bagnell  Timber  Co.,  178  Fed.  800,  102  C.  C.  A.  243,  holding  fact  that 
land  was  in  possession  of  squatter  is  not  defense  to  action  by  United 
States  for  removal  of  timber;  Trodick  v.  Northern  Pac.  Ry.  Co.,  164 
Fed.  926,  90  C.  C.  A.  653,  holding  fact  that  settler  purchased  improve- 
ments from  prior  settler  does  not  affect  his  rights ;  Madigan  v.  Kougarok 
Min.  Co.,  3  Alaska,  69,  70,  holding  riparian  rights  attach  to  placer  claim 
from  date  of  location;  Cooper  v.  Wilder,  5  Cal.  Unrep.  82,  41  Pac.  28, 
holding  rights  of  entryman  are  subject  to  devise;  Oregon  Short  Line 
R.  Co.  V.  Stalker,  14  Idaho,  397,  94  Pac.  67,  holding  railroad  failing  to 
locate  selection  on  plats  in  local  land  office  and  delaying  seventeen 
years  in  making  section  is  estopped  to  deny  claim  of  adverse  settler; 
Enid  etft.  Ry.  Co.  v.  Kephart,  19  Okl.  12,  91  Pac.  1053,  holding  where 
railroad  seeks  right  of  way  over  public  land,  title  to  which  is  contested 
by  other  parties,  relinquishment  by  one  party  does  not  cause  same  to 
revert  to  railroad ;  Hough  v.  Porter,  51  Or.  408,  409,  98  Pac.  1098,  1099, 
discussing  right  to  waters  of  Silver  Creek;  Henderson  v.  Goforth,  34 
S.  D.  451,  148  N.  W.  1049,  holding  number  of  parties  settling  on  same 
stream  are  bound  in  their  rights  according  to  priority  of  settlement; 
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Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  15  S.  D.  622,  91  N.  W.  353, 
holding  riparian  rights  of  pre-emptor  of  public  lands  as  against  parties 
attach  at  time  of  settlement,  not  date  of  final  proof;  Sander  v.  Boll,  76 
Wash.  5,  135  Pac.  491,  discussing  what  constituted  an  appropriation  of 
water;  Kendall  v.  Joyce,  48  Wash.  492,  93  Pac.  1093,  holding  riparian 
rights  of  settler  revert  back  to  date  of  entry;  Atkinson  v.  Washington 
Irr.  Co.,  44  Wash.  78,  120  AnL  St.  Rep.  978,  86  Pac.  1125,  holding  irri- 
gation company  cannot  interfere  with  rights  of  entryman ;  Cole  v.  Logan, 
24  Or.  308,  33  Pac.  569,  homesteader  entitled  to  water  appropriated,  as 
against  appropriation  subsequent  to  entry,  and  before  patent;  Scott  v. 
Toomey,  8  S.  D.  650,  67  N.  W.  842,  rule  applicable  to  pre-emption  claim- 
ant; Stalling  V.  Ferrin,  7  Utah,  480,  27  Pac.  687,  party  having  aban- 
doned ditch  across  government  land,  subsequent  homesteader  took  title 
free  from  right  of  way ;  Benton  v.  Johncox,  17  Wash.  286,  288,  61  Am. 
St.  Rep.  919,  921,  89  L.  R.  A.  Ill,  49  Pac.  498,  holding  Irrigation  Act 
did  not  apply  where  riparian  rights  already  accrued;  dissenting  opinion 
in  Krall  v.  United  States,  79  Fed.  244,  245,  24  C.  C.  A.  543,  majority 
holding  miner's  rights  to  water  not  affected  by  previously  established 
reservation  below ;  United  States  v.  Krall,  174  U.  S.  388,  43  L.  Ed.  1017, 
19  Sup.  Ct.  713,  obiter. 

Distinguished  in  Boquillas  Land  etc.  Co.  v.  Curtis,  213  U.  S.  344,  53 
L.  Ed.  825,  29  Sup.  Ct.  493,  holding  United  States  issuing  patent  on  con- 
firmation of  Mexican  grant  does  not  waive  any  riparian  rights;  Senior 
V.  Anderson,  138  Cal.  722,  72  Pac.  351,  holding  water  originally  appro- 
priated by  one  for  use  on  his  land  became  appurtenant  thereto,  and 
right  being  divided,  several  rights  became  appurtenant  to  tracts  con- 
veyed; In  re  Willow  Creek,  74  Or.  624,  144  Pac.  516,  holding  State  may 
change  law  as  to  riparian  rights;  Driskill  v.  Rebbe,  22  S.  D.  252,  117 
N.  W.  138,  holding  water  rights  claimed  before  entry  by  third  persons 
were  entitled  to  priority ;  Krall  ^.  United  States,  79  Fed.  243,  24  C.  C.  A. 
543,  previous  establishment  of  government  reservation  did  not  affect 
miner's  right  to  appropriation  of  water;  Carson  v.  Gentner,  33  Or.  518, 
523,  48  L.  E.  A.  182,  134,  52  Pac.  508,  509,  first  appropriator  entitled 
to  water  as  against  one- to  whom  premises  subsequently  deeded  by  State; 
Woodruff  V.  Wallace,  3  Okl.  375,  376,  41  Pac.  364,  holding  homesteader, 
whose  entry  canceled  for  fraud,  not  entitled  to  benefits  of  Occupying 
Claimant's  Act;  Stowell  v.  Johnson,  7  Utah,  226,  26  Pac.  291, , sustain- 
ing statute  in  derogation  of  common-law  rights  of  riparian  owner. 

Right  of  prior  appropriation  of  water.    Note,  SO  L.  R.  A.  672,  678. 

Priority  of  possession  of  water  gives  priority  of  right  in  Dakota. 
Approved  in  McGuire  v.  Brown,  106  Cal.  669,  30  L.  R.  A.  888,  39  Pac. 
1063,  prior  appropriation  of  water  good  against  subsequent  homestead 
entry.  ' 

liabilities  of  water  companies.    Note,  81  Am.  St  Bep.  495. 


1075  SEARL  v.  SCHOOL  DIST.  LAKE  CO.    133  U.  S.  553^65 

ISS  U.  a.  553-565,  33  I».  Ed.  740,  10  Bap.  Ct.  374,  SEABL  v.  SCHOOL  DIS- 
TRICT IiAKE  COTJKTT. 

Improvements  made  by  holder  under  defectlTe  title  must  be  allowed 
for  by  owner  suing. 

Approved  in  Wright  v.  Sampter,  152  Fed.  199,  holding  evidence  did 
not  show  that  party  received  deposit  from  bank  with  knx>wledge  of 
its  insolvency. 

Distinguished  in  Armstrong  v.  Ashley,  204  U.  S.  285,  61  L.  Ed.  488, 
27  Sup.  Ct.  270,  holding  where  defendant  in  action  of  ejectment  gave 
mortgage  to  secure  loan  for  improvements,  plaintiff  prevailing  in  suit 
was  not  bound  by  mortgage;  Anderson  v.  Reid,  14  App.  D.  C.  73,  75, 
82,  holding  one  buying  property  without  examination  of  title  cannot 
recover  for  improvements  where  title  proves  iufirm;  State  v.  West 
Branch  Lumber  Co.,  64  W.  Va.  693,  63  S.  E.  380,  holding  fact  that  land 
is  held  under  fatally  defective  tax  deed  will  not  entitle  State  to  forfeit 
same  for  nonpayment  of  taxes. 

Limited  in  McClaskey  v.  Barr,  62  Fed.  214,  under  local  rule,  party 
not  entitled  to  compensation  for  improvements. 

Right  to  compensation  in  condemnation  proceedings  for  improve- 
ments placed  on  land  by  condemnor  with  authority  or  color 
thereof.    Note,  Ann.  Cas.  1912A,  245. 

Value  of  improvements  by  one  taking  property  by  eminent  domain 
as  element  of  damages.    Note,  16  L.  R.  A.  807. 

ISminent  domain  is  Inseparable  ftom  foverelgnty;  compensation  must 
be  Just  as  regards  owner  and  public 

Approved  in  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co.,  228 
U.  S.  602,  57  L.  Ed.  984,  33  Sup.  Ct.  605,  holding  one  seeking  to  condemn 
must  pay  not  only  value  pf  land  but  also  improvements;  Chicago  ete. 
R.  R.  Co.  V.  Chicago,  166  U.  S.  238,  41  L.  Ed.  985,  17  Sup.  Ct.  585,  hold- 
ing condemnation  of  right  of  way  for  street  across  railroad  valid ;  Ban- 
man  v.  Ross,  167  U.  S.  574,  42  L.  Ed.  283,  17  Sup.  Ct.  976,  holding 
benefits  conferred  might  be  set  off  against  damages  caused  by  opening 
street;  Norwood  v.  Baker,  172  U.  S.  277,  43  L.  Ed.  447,  19  Sup.  Ct.  190, 
restraining  enforcement  of  street  assessment,  not  made  with  consid- 
eration to  benefits  conferred;  Zehnder  v.  Barber  Asphalt  Pav.  Co.,  106 
Fed.  106,  holding  special  assessments  for  street  improvements,  prescribed 
by  Ky.  Stats.,  §§  2832-2839,  violates  Fifth  and  Fourteenth  Amendments 
to  Federal  Constitution;  Louisville  etc.  R.  Co.  v.  Central  Stockyards 
Co.,  133  Ky.  202,  97  S.  W.  797,  upholding  law  requiring  railroads  to 
switch  cars  on  to  connecting  carrier;  Perley  v.  City  of  Cambridge,  220 
Mass.  512,  L.  R.  A.  1915E,  432,  108  N.  E.  495,  holding  city  liable  for 
damages  in  condemning  right  of  way  for  water-main;  State  v.  Jones, 
139  N.  C.  622,  2  L.  E.  A.  (N.  S.)  313,  52  S.  £.  243,  in  criminal  action 
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for  willful  trespass  in  entering  land,  defendant  justified  under  valid 
condemnation  proceedings;  Blackwell  etc.  Ry.  Co.  v.  Beboat,  19  Okl. 
72, 14  Aim.  Gas.  1145,  91  Pac.  881,  holding  where  judgment  of  trial  court 
was  erroneous,  appellate  court  may  enter  correct  judgment. 
^  Distinguished  in  Jeffress  v.  Town  of  Greenville,  154  N.  C.  494,  70  S.  E. 
920,  holding  owner  not  entitled  to  damages  for  removal  of  shade  trees 
during  improvement  of  street. 

Owner  of  realty  does  iiot  own  scliool  erected  thereon  by  distAct  In 
good  faith. 

Approved  in  Bear  Gulch  Placer  Min.  Co.  v.  Walsh,  198  Fed.  355,  hold- 
ing where  land  is  taken  before  condemnation  improvements  made  in 
interim  are  not  calculated  in  value;  In  re  Montello  Brick  Works,  163 
Fed.  632,  holding  under  lease  of  land  for  manufacturing  purposes,  lessee 
may  remove  building  constituting  trade  fixture;  McClarren  v.  Jefferson 
School  Tp.,  169  Ind.  144,  13  Ann.  Gas.  978,  IS  L.  R.  A.  (N.  S.)  417,  82 
N.  E.  75,  approving  principle;  Loeb  v.  Conley,  160  Ky.  105,  106,  Ann. 
Gas.  1916B,  49,  169  S.  W.  582,  holding  one  entering  on  land  in  good 
faith  is  entitled  to  improvements  made  thereon;  Goldfield  etc.  Transp. 
Co.  V.  Old  Sandstrom  etc.  Min.  Co.,  38  Nev.  442,  150  Pac.  318,  holding 
where  mining  company  placed  ore  on  land  before  condemnation,  rule 
that  structure  erected  by  tort-feasor  become  part  of  land  did  not  apply ; 
Aldridge  v.  Board  of  Education,  15  Okl.  357,  82  Pac.  829,  where  city 
had,  under  void  condemnation  proceedings,  erected  school  on  private 
land,  owner  not  entitled  to  value  of  school  in  subsequent  proceedings  to 
condemn;  Jefferson  v.  Edrington,  53  Ark.  673,  14  S.  W.  105,  allowance 
to  purchaser  of  land  at  invalid  judicial  sale  for  repairs;  Newgass  v. 
St.  Louis  etc.  Ry.  Co.,  54  Ark.  147,  15  S.  W.  190,  refusing  to  allow 
compensation  for  railroad,  built  over  land,  with  view  of  obtaining  right 
of  way;  Chase  v.  Jemmett,  8  Utah,  234,  16  L.  R.  A.  808,  30  Pac.  758, 
where  school  trustees  entered  land  of  unknown  owner,  under  belief  that 
owner  would  consent. 

What  constitutes  a  fixture.    Note,  12  £.  E.  0.  225. 

Owner  is  entitled  to  value  at  time  of  condemnation. 
Approved  in  Jones  v.  Nashville  etc.  Ry.  Co..  141  Ala.  394,  37  South. 
679,  railroad  charter  providing  that  it  should  be  presumed  land  on 
which  road  constructed  had  been  granted  to  company  unless  owner 
applied  for  assessment  of  valuation  within  five  years  was  taking  of 
property  without  due  process  of  law. 

Miscellaneous.  Cited  in  Piatt  v.  Francis,  247  Mo.  312,  152  S.  W.  337, 
holding  son  holding  power  of  attorney  over  stocks  belonging  to  mother 
did  not  authorize  him  to  pledge  same  for  his  own  account. 
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133  U.  S.  666>578,  33  L.  Ed.  683,  10  Sup.  Ot.  390,  ST.  LOXHS  ETC.  ST.  00. 
Y.  JOHNSTON. 

Transfer  of  draft,  deposited .  for  collection,  and  Indorsed  generaUj, 
confers  title. 

Approved  in  Peters  Shoe  Co.  v.  Murray,  31  Tex.  Civ.  262,  71  S.  W. 
978,  holding  bank  becoming  insolvent  after  sending  draft  and  before 
same  was  received  by  plaintiff,  latter's  relation  to  bank's  assignee  was 
that  of  creditor  and  debtor  only ;  dissenting  opinion  in  Ditch  v.  Western 
etc.  Bank,  79  Md.  221,,  23  L.  B.  A.  172,  29  Atl.  142,  arguendo. 

Distinguished  in  Beal  v.  Somerville,  50  Fed.  650,  651,  17  L.  B.  A.  295, 
1  C.  C.  A.  598  (affirming  49  Fed.  792),  checks  indorsed  "for  deposit" 
were  held  by  bank  as  mere  bailee. 

When  a  bank  does  not  take  title  to  money  deposited  with  or  col- 
lected by  it,  and  the  right  to  recover  such  money  upon  the  insol- 
vency of  the  bank.    Note,  86  Am.  St.  Bep.  800. 

Mer^  depositing  draft  for   collection  does   not   render  it  bank's 
property. 

Approved  in  Goshom  v,  Murray,  197  Fed.  410,  411,  holding  where 
duly  indorsed  checks  were  deposited  with  bank,  latter  did  not  become 
debtor  until  same  had  been  collected ;  Board  of  Commissioners  of  Craw- 
ford V.  Strawn,  157  Fed.  56,  15  L.  B.  A.  (N.  S.)  1100,  84  C.  C.  A.  553, 
holding  where  deputy  county  treasurer  deposited  taxes  in  bank  without 
authority,  town  could  recover  same  from  trustee  in  bankruptcy;  For- 
tier  y.  Delgado  &  Co.,  122  Fed.  606,  59  C.  C.  A.  180,  holding  check  drawn 
against  special  fund  operated  as  an  equitable  assignment  of  so  much 
of  the  special  fund  as  was  necessary  for  their  payment ;  Hutchinson  v. 
Le  Roy,  113  Fed.  209,  51  C.  C.  A.  159,  holding  original  pledgor,  not  know- 
ing that  bankrupt  repledged  his  stock  until  filing  preferred  creditor's 
elaim,  was  not  precluded  reaching  fund  in  trustee ;  City  of  Philadelphia 
V.  Eckels,  98  Fed.  487,  holding  title  to  checks  and  drafts  deposited  in 
bank  for  creditor  to  depositor's  account  remains  in  such  depositor  until 
collected;  Spooner  v.  Bank  of  Donalsonville,  144  Ga.  747,  87  S.  £. 
1063,  holding  depositing  of  check  with  bank  for  collection  does  not 
render  it  liable  for  loss ;  Bellevue  Bank  v.  Security  Nat.  Bank,  168  Iowa, 
715,  150  N.  W.  1078,  holding  bank  cannot  recover  money  paid  on  mis- 
taken belief  that  drawer  had  money  to  cover  check;  Southwest  Nat. 
Bank  v.  House,  172  Mo.  App.  202,  157  S.  W.  810,  holding  where  bank 
allows  depositor  to  draw  against  deposited  check,  without  inquiring 
as  to  its  validity,  it  must  suffer  loss ;  Pease  v.  State  Nat.  Bank,  114  Tenn. 
698,  88  S.  W.  173,  holding  bank  liable  for  paying  check  after  it  was 
countermanded  by  drawer;  Miller  v.  Norton  &  Smith,  114  Va.  615, 
77  S.  E.  455,  holding  where  check  is  deposited  for  eollection,  bank  does 
not  become  owner  until  collected;  Greensburg  Nat.  Bank  v.  C.  Syer  A 
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Co.,  113  Ya.  59;  73  S.  E.  440,  holding  evidence  showed  that  draft  had 
been  deposited  for  collection  and  not  credit;  Peck  v.  First  Nat.  Bank, 
43  Fed.  358,  where  proceeds  of  draft  recovered  from  insolvent  bank's 
indorser ;  Tyson  v.  Western  Nat.  Bank,  77  Md.  420,  23  L.  R.  A.  163,  26 
Atl.  522,  holding  bank's  correspondent  liable  to  indorser  for  proceeds 
of  draft  deposited  for  collection;  United  States  Nat.  Bank  v.  Geer,  53 
Neb.  70,  41  L.  R.  A.  441,  73  N.  W.  266,  whether  title  passed  upon  deposit 
for  collection  one  of  fact;  dissenting  opinion  in  Ditch  v.  Western  Nat. 
Bank,  79  Md.  218,  47  Am.  St.  Rep.  886,  23  L.  R.  A.  171,  29  Atl.  141, 
majority  holding  bank  took  title  to  check  indorsed  "for  deposit  to 
credit" ;  dissenting  opinion  in  Bnrton  v.  United  States,  196  U.  S.  309,  49 
L.  Ed.  491,  25  Sup.  Ct.  243,  majority  holding  where  check  on  St.  Louis 
bank  deposited  in  Washington  bank,  latter  immediately  became  owner 
thereof. 

Distinguished  in  Williams  v.  Cox,  97  Tenn.  558,  37  S.  W.  283,  where 
held  check  was  deposited,  not  for  collection,  but  as  cash ;  dissenting  opin- 
ion in  Tyson  v.  Western  Nat.  Bank,  77  Md.  422,  28  L.  R.  A.  164,  major- 
ity holding  bank's  correspondent  liable  to  indorser  for  proceeds  of  draft 
deposited  for  collection. 

Effect  of  check  indorsed  "for  deposit."    Note,  47  Am.  St.  Rep.  888. 

Bank's  title  to  deposited  check  on  other  bank.    Note,  7  L.  R.  A. 
(N.  S.)  700. 

License  to  draw  does  not  make  drafts  deposited  property  of  bank. 
Approved  in  Beal  v.  Somerville,  50  Fed.  650,  17  L.  R.  A.  295,  1 
C.  C.  A.  598  (affirming  49  Fed.  792),  holding  bank  mere  bailee  of  cus- 
tomers' checks,  indorsed  "for  deposit." 

Bank  president's  knowledge  of  insolvency  is  bank's  knowladge,  and 
receiving  deposits  is  ftand. 

Approved  in  Clark  Sparks  &  Sons  Mule  &  Horse  Co.  v.  Americns 
Nat.  Bank,  230  Fed.  742,  holding  one  paying  draft  to  insolvent  bank  is 
entitled  to  priority  in  payment  by  trustee;  In  re  Silver,  208  Fed.  800, 
holding  impressing  trust  on  deposits  received  by  private  banker  knowing 
of  insolvency;  Brennan  v.  Tillinghast,  201  Fed.  615,.120  C.  C.  A.  37, 
holding  depositor  may  rescind  deposit  when  bank  received  same  knowing 
of  insolvency;  Empire  State  Surety  Co.  v.  Carroll  County,  194  Fed.  604, 
114  C.  C.  A.  435,  holding  in  order  to  reclaim  money  paid  ta  insolvent, 
it  must  be  identified  in  trust  fund;  In  re  Stewart,  178  Fed.  467,  474, 
holding  one  paying  money  into  insolvent  bank  may  reclaim  deposits;  In 
re  Kenyon,  156  Fed.  867,  holding  where  one  having  deposited  money  pre- 
sents claim  to  trustee,  it  will  constitute  waiver  of  right  to  sue  for  re- 
scission ;  Richardson  v.  New  Orleans  Coffee  Co.,  102  Fed.  788,  43  C.  C.  A. 
583,  holding  money  deposited  in  bank  day  it  closed  doors,  officers  know- 
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ing  its  insolvency,  remains  depositor's  property,  and  recoverable  from 
receiver  npon  proper  showing;  Coleman  v.  Hagey,  252  Mo.  131,  158 
S.  W.  838,  holding  creditor,  to  complain  of  fraudulent  transfer,  must 
have  been  creditor  at  time  of  act  complained  of;  Widman  v.  Kellogg, 
22  N.  D.  402,  408,  39  L.  B.  A.  (N.  S.)  568,  133  N.  W.  1023,  1025,  allow- 
ing claimant  to  recover  deposit  where  he  was  able  to  identify  trust 
fund ;  Orme  v.  Baker,  74  Ohio  St.  358,  78  N.  E.  445,  allowing  depositor 
in  bank  known  to  its  officers  to  be  insolvent  to  reclaim  deposit ;  Fleming 
V.  State,  62  Tex.  Cr.  661,  139  S.  W.  601,  holding  indictment  against 
officer  for  receiving  money  in  insolvent  bank  must  allege  knowledge  of 
insolvency  at  time  of  receiving  deposit;  Pennington  v.  Third  Nat.  Bank, 
114  Va.  679,  45  L.  R.  A.  (N.  S.)  781,  77  S.  E.  457,  holding  knowledge 
of  insolvency  on  part  of  cashier  is  knowledge  of  bank;  Hyland  v.  Roe, 
111  Wis.  365,  87  N.  W.  253,  holding  depositor's  petition  sufficiently 
showed  fraud  on  part  of  bank,  same  asking  that  receiver  return  deposit 
made  when  bank  was  insolvent-  and  known  by  its  president ;  Wasson  v. 
Hawkins,  59  Fed.  234,  depositor  entitled  to  specific  money,  and  pro- 
ceeds of  checks,  so  deposited;  Fisher  v.  United  States  Nat.  Bank,  64 
Fed.  711,  712,  12  C.  C.  A.  413,  recovery  of  proceeds  of  paper  discounted 
for  insolvent  bank ;  Standard  Oil  Co.  v.  Hawkins,  74  Fed.-  398,  S3 
L.  R.  A.  741,  20  C.  C.  A.  468,  recovery  of  funds  deposited  with  insolvent 
bank;  Stapylton  v.  Cie  des  Phosphates  de  France,  88  Fed.  54,  31 
C.  C.  A.  383,  receiver  of  insolvent  bank  entitled  to  recover  on  such 
paper  amount  of  depositor's  overdraft;  Capital  Nat.  Bank  v.  Coldwater 
Nat.  Bank,  49  Neb.  789,  59  Ahl  St.  Rep.  574,  69  N.  W.  116,  applying 
rule  where  money  paid  to  bank  to  apply  on  note;  Higgins  v.  H&yden, 
53  Neb.  65,  73  K.  W.  281,  recovery  of  proceeds  of  draft  deposited  for 
collection ;  Minton  v.  Stahlman,  96  Tenn.  110,  34  S.  W.  225,  but  refusing 
to  disturb  jury's  finding  as  to  good  faith  of  officers ;  Bruner  v.  First  Nat. 
Bank,  97  Tenn.  546,  34  L.  R.  A.  535,  37  S.  W.  288,  proceeds  of  checks 
deposited,  but  not  cash,  recovered. 

Distinguished  in  Furber  v.  Dane,  204  Mass.  418,  27  L.  R.  A.  (N.  S.) 
808,  90  N.  E.  861,  holding  one  delaying  in  presenting  check  must  suffer 
loss ;  Merchants'  etc.  Bank  v.  Austin,  48  Fed.  31,  insolvent  bank,  having 
collected  draft,  was  not  trustee  for  owner;  City  Bank  v.  Blackmore,  75 
Fed.  774,  21  C.  C.  A.  614,  no  recovery  where  insolvent  bank  did  not 
hold  draft  as  proceeds;  Quin  v.  Earle,  95  Fed.  732,  no  recovery  where 
deposit  incapable  of  identification;  Union  Nat.  Bank  v.  Citizens'  Bank, 
153  Ind.  49,  54  N.  E.  99,  no  recovery  of  proceeds  where  knowledge  of 
insolvency  not  shown. 

Exceptions  to  prohibition  of    preferences  by  insolvent    national 
banks.    Note,  25  L.  R.  A.  547. 

Trust  in  proceeds  of  collection  by  insolvent  bank.    Note,  82  L.  R.  A. 
716. 
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Tnist  in  deposit  in  insolvent  ^ank.    Note,  S4  L.  B.  A.  536. 

Oflficer's  knowledge  of  insolvency  of  bank  resulting  from  his  mia- 
conduct  as  chargeable  to  bank.    Note,  45  L.  B.  A.  (N.  S.)  782. 

Facts  Aowlng  Arand  moat  l>e  alleged  ifith.  distlnctaeas. 

Approved  in  Williamson  v.  Beardsley,  137  Fed.  469,  69  C.  C.  A.  615, 
on  bill  to  set  aside  sale  by  executor  in  probate  proceedings  mere  allega- 
tion that  sale  was  fraudulently  conducted  insufficient;  Davis  v.  Butters 
Lumber  Co.,  132  N.  C.  237,  43  S.  E.  652,  holding  defendant  drawing 
draft,  discounted  by  bank  known  by  its  officers  to  be  insolvent,  cannot 
recover  on  ground  of  fraud,  his  election  being  affirmance  of  the  dis- 
count; Brainard  v.  Van  Dyke,  71  Vt.  362,  45  Atl.  759,  holding  party 
seeking  to  avoid  effect  of  alleged  accord  and  satisfaction  for  fraud,  facts 
and  circumstances  constituting  fraud  must  be  set  forth;  University  v. 
Snyder,  100  Va.  580,  42  S.  E.  342,  holding  though  subcontractor  be 
entitled  to  disaffirm  contract  furnishing  material,  general  contractor 
being  insolvent,  failing  to  repudiate  having  knowledge  constituted  jbl 
ratification;  Field  v.  Hastings  &  Bradley  Co.,  65  Fed.  280,  overruling 
exceptions  to  answer. 

Bill  a^ralnBt  receiver,  alleging  iMmkfs  knowledge  aiod  depositoi^  ignor- 
ance of  inaolvency,  states  case  of  ftand. 

Approved  in  Western  German  Bank  v.  Noi^rell,  134  Fed.  727,  69 
C.  C.  A.  330,  allegation  that  bank  was  insolvent  and  that  its  insolvency 
was  known  to  its  officers  sufficient  allegation  of  fraud;  Higgins  v.  Hay- 
den,  63  Neb.  64,  73  N.  W.  281,  sustaining  similar  bill ;  Peck  v.  First  Nat. 
Bank,  43  Fed.  358,  where  proceeds  of  draft  recovered  from  insolvent 
bank's  indorsee. 

Distinguished  in  Willoughby  v.  Weinberger,  15  Okl.  230,  79  Pac.  778, 
denying  relief  against  receiver  where  proceeds  of  checks  deposited  not 
followed  into  his  hands. 

Rights,  against  receiver,  as  to  paper  deposited  before,  but  not  col- 
lected when  bank  suspends.    Note,  L.  B.  A.  1915D,  404. 

Miscellaneous.  Cited  in  Meeker  v.  Lehigh  Valley  R.  Co.,  162  Fed. 
363,  holding  before  suit  can  be  had  for  recovery  of  unlawful  freight 
rates,  allegation  must  be  made  that  resort  was  had  to  commerce  com- 
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mission;  Mcllhenny's  Son  v.  New  Iberia  Extract  of  Tobasco  Pepper  Co., 
30  App.  D.  C.  340,  holding  one  seeking  to  have  registered  trademark 
canceled  must  show  that  he  is  affirmatively  interested  in  same ;  McClin- 
ton  V.  Chapin,  54  Fla.  519,  14  Amt  Cafl.  365,  45  Souths  38,  discussing 
sufficient  allegation  of  fraud  in  bill. 
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133  U.  8.  679-^87,  33  L.  Ed.  792,  10  Snp.  Ct.  422,  OBEOOBT  v.  8TET80K. 

Bin  a^falnst  bailee  must  Join  adrene  claimaats  and  attomeya  men- 
tioned In  contract. 

Approved  in  Gregory  v.  Merchants'  Nat.  Bank,  171  Mass.  70,  60  N.  B. 
522,  arguendo. 

Distinguished  in  American  Surety  Co.  v.  LawrenceVille  Cement  Co., 
96  Fed.  31,  ancillary  suit  by  surety  on  defendant  contractor's  bond. 

Court  cannot  adjudicate  directly  on  party^  rights  ivltliout  liis  actual 
or  constmctiTe  inresencA. 

Approved  in  Hawes  v.  First  Nat.  Bank,  229  Fed.  57,  holding  in  suit 
to  restrain  sale  by  trustee,  intended  purchaser  is  necessary  party;  United 
States  v.  United  Shoe  Mach.  Co.,  222  Fed.  408,  holding  in  suit  against 
corporation  for  unlawful  combination,  lessees  of  company  should  be 
made  parties;  Helm  v.  Zarecor,  213  Fed.  651,  holding  in  suit  to  deter- 
mine right  to  name  of  religious  sect,  individual  members  are  not  neces- 
sary parties;  Hyams  v.  Old  Dominion  Co.,  204  Fed.  684,  686,  holding 
in  suit  by  stockholder  to  prevent  outside  corporation  from  voting  stock, 
original  corporation  was  necessary  party;  Allen  v.  McMannes,  156  Fed. 
623,  holding  trustee  in  bankruptcy  appearing  for  creditors  cannot  pre- 
clude them  from  sharing  in  any  fund;  Arkansas  ete.  R.  Co.  v.  Union 
Sawmill  Co.,  154  Fed.  311,  83  C.  C.  A.  224,  holding  in  suit  to  enjoin 
construction  of  railroad  intended  to  haul  logs  to  lumber  company,  latter 
is  necessary  party;  Gray  v.  Grand  Forks  Mercantile  Co.,  138  Fed.  345, 
'  70  C.  C.  A.  634,  where  appeal  taken  from  judgment  of  bankrupt  court 
allowing  claims  for  expenses  and  costs  of  administration,  such  claimants 
necessary  parties  to  affect  their  rights;  Dancel  v.  Goodyear  etc.  Mach. 
Co.,  137  Fed.  159,  where  one  corporation,  on  purchasing  all  assets  of 
another,  covenanted  to  pay  and  perform  all  obligations  of  old  company, 
latter  not  necessary  party  to  bill  by  third  person  to  enforce  such  an 
obligation  against  new  company ;  United  States  v.  Northern  Pac.  R.  Co., 

134  Fed.  720,  67  C.  C.  A.  269,  dismissing  bill  by  United  States  to  annul 
contract  between  certain  corporations,  where  one  of  them  not  inhabitant 
of  district  where  suit  brought ;  Uehling  v.  Lyon,  134  Fed.  703,  raising 
question  whether  in  bill  against  trustee  of  stock  to  compel  transfer 
according  to  agreement  between  complainant  and  beneficiary,  latter  is 
necessary  party;  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  Co.,  120 
Fed.  383,  holding  telegraph  company  using  all  property  of  another  under 
lease  terminable  on  notice  at  will  of  either  party,  lessor  necessary  party 
in  determining  contract  with  a  railroad ;  Cudd  v.  Reynolds,  186  Ala.  210, 
65  South.  41,  holding  where  wife  sought  to  cancel  mortgages  given  for 
her  husband's  debt,  husband  is  necessary  party;  Waite  v.  Larocque,  12 
App.  D.  C.  418,  holding  where  will  conveys  property  in  trust  to  daugh- 
ter and  naming  certain  beneficiaries  in  case  daughter  should  marry,  said 
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beneficiaries  are  necessary  parties  in  suit  by  daughter;  Moore  v.  Mary- 
land Casualty  Co.,  73  N.  H.  519,  111  Am.  St.  Rep.  649,  63  AtL  491,  on 
bill  by  person  having  judgment  for  personal  injuries  against  insolvent 
railroad  to  compel  casualty  company  to  pay  policy  held  by  railroad  com- 
pany, latter  is  necessary  party;  P.  H.  &  F.  M.  Roots  Co.  v.  Decker,  111 
Minn.  461,  127  N.  W.  418,  holding  in  suit  regarding  royalties  on  patent, 
nonresident  owner  of  patent  is  necessary  party ;,  Ley  den  v.  Owen,  150 
Mo.  App.  115, 129  S.  W.  988,  holding  trustee  could  represent  cestui  que 
trustents  where  they  were  not  too  numerous;  Colorado  etc.  Ry.  Co.  v. 
Blair,  214  N.  Y.  514,  Ann.  Oaa.  1916D,  1177,  108  N.  E.  843,  holding  cer- 
tain bondholders  should  be  joined  with  trustee  in  suit  r^arding  mort- 
gaged property;  Moore  v.  Jennings,  47  W.  Va.  188,  34  S.  E.  796,  hold- 
ing where  proper  parties  are  not  properly  before  the  court,  the  decree 
will  be  reversed  and  cause  remanded  for  further  proceedings ;  Dctweiler 
v.  Holderbaum,  42  Fed.  338,  Mangels  v.  Donau  Brewing  Co.,  53  Fed. 
514,  Seedhouse  v.  Broward,  34  Fla.  529,  16  South.  431,  and  Consolidated 
Water  Co.  v.  San  Diego,  93  Fed.  851,  35  C.  C.  A.  631,  all  following  rule ; 
Gray  v.  Havemeyer,  53  Fed.  178,  3  C.  C.  A.  497,  refusing  to  consider 
question  of  priority  among  lienholders  where  only  one  was  party  to 
appeal ;  Robinson  v.  Howe,  35  Fla.  81,  17  South.  370,  objection  may  be 
taken  first  on  appeal;  Board  of  Trustees  of  Oberlin  College  v.  Blair,  70 
Fed.  419, 420,  Golden  v.  Bruning,  72  Fed.  4,  and  Consolidated  Water  Co. 
V.  Babcock,  76  Fed.  249,  hence  no  diversity  of  citizenship  where  neces- 
sary parties  citizens  of  same  State  with  opponents. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Gamble  v.  Silver  Peak 
Mines,  35  Nev.  367,  133  Pac.  953,  majority  holding  one  treating  judg- 
ment as  final  cannot  claim  on  appeal  that  it  was  not  final. 

133  XT.  S.  687-595,  33  L.  Ed.  784,  10  Sup.  Ct,  348,  LOUISVILLE  ETC.  BT. 
00.  ▼.  MIS&ISSIPPL 

Statute  requiring  separate  cars  for  negroes  and  wliites  witMn  State 
Is  not  commerce  regulation. 

Approved  in  MeCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  160,  59  L.  Ed. 
174,  35  Sup.  Ct.  69,  holding  separation  roust  be  equal ;  The  Roanoke,  187 
U.  S.  198,  47  L.  Ed.  774,  23  Sup.  Ct.  494,  holding  2  Bal.  Code  &  Stats. 
Wash.,  §§  5953,  5954,  creating  piref erred  lien  on  ocean-going  vessels 
owned  in  other  States,  is  interference  with  exclusive  jurisdiction  of 
admiralty;  Chesapeake  &  0.  R.  R.  Co.  v.  Kentucky,  179  U.  S.  391,  393, 
395,  45  L.  Ed.  246,  247,  21  Sup.  Ct.  102,  103,  holding  Ky.  Stats.  1892, 
§  1,  requiring  separate  coaches  for  white  and  colored  passengers,  applies 
only  to  transportation  within  State  and  is  binding  on  Federal  Supreme 
Court ;  United  States  v.  Chicago  M.  &  P.  S.  Ry.  Co.,  197  Fed.  627,  hold- 
ing fact  that  employees  were  given  time  for  meals  did  not  break  con- 
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tinuity  of  work  under  Hours  of  Service  Act;  McCabe  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  186  Fed.  972,  973,  109  C.  C.  A.  110,  upholding  law 
of  Oklahoma  in  this  regard  (Laws  1909) ;  Mobile  etc.  R.  Co.  v.  Spenny, 
12  Ala.  App.  409,  67  South.  750,  holding  act  requiring  separation  applies 
to  white  sheiifE  conducting  colored  prisoner;  Chapman  &  Dewey  Land 
Co.  V.  Jonesboro  etc.  R.  Co.,  97  Ark.  308,  133  S.  W.  1121,  holding  State 
may  regulate  intrastate  railroad  rates ;  Patterson  v.  Taylor,  61  Fla.  284, 
40  South.  496,  holding  railroad  might  designate  either  end  of  street-cars 
for  colored  persons ;  People  v.  Chicago  etc.  Ry.  Co.,  223  III.  591,  79  N.  E. 
147,  statute  requiring  corporations  doing  business  in  State  to  make 
annual  reports  to  commissioners  as  to  its  affairs  in  respect  to  certain 
subjects  valid;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  34, 
41,  100  N.  E.  340,  343,  upholding  right  of  Railroad  Commission  to  re- 
quire grab-irons  on  trains;  State  v.  Missouri  Pac.  Ry.*^  Co.,  76  Kan. 
503,  92  Pac.  618,  upholding  right  of  railroad  commissioners  to  establish 
intrastate  rates ;  State  v.  Western  Union  Tel.  Co.,  75  Kan.  639,  90  Pac. 
310,  holding  State  could  require  foreign  telegraph  ^companies  to  comply 
with  statutory  conditions ;  Berea  College  v.  Commonwealth,  123  Ky.  219, 
124  Ani.  St.  Rep.  344,  IS  Ann.  OaA.  837,  94  S.  W.  626,  holding  State  may 
prohibit  teaching  of  different  races  in  same  schools;  Ohio  Valley  Ry. 
Co.  V.  Lander,  104  Ky.  445,  454,  47  S.  W.  348,  351,  holding  Kentucky 
act  of  1892  ("Separate  Coach  Law"),  requiring  railroad  companies  to 
assign  white  and  colored  passengers  to  separate  coaches,  does  not  vio- 
late Fourteenth  Amendment  of  Federal  Constitution ;  Hart  v.  State,  100 
Md.  608,  610,  60  Atl.  461,  holding  such  statute  invalid  as  to  interstate 
passengers  and  did  not  apply  to  them;  Alabama  etc.  Ry.  Co.  v.  Morris, 
103  Miss.  514,  Ann.  Gas.  1915B,  613,  60  South.  12,  holding  provision  re- 
quiring separate  coaches  includes  separate  sleeping-cars;  Sioux  Remedy 
Co.  v.  Cope,  28  S.  D.  412, 133  N.  W.  689,  upholding  act  requiring  foreign 
corporations  to  file  articles;  Morrison  v.  State,  116  Tenn.  549,  95  S.  W. 
497,  upholding  act  of  Tennessee  in  this  regard  (Laws  1905) ;  Southern 
Kansas  Ry.  Co.  v.  State,  44  Tex.  Civ.  220,  99  S-  W.  166,  upholding  Texas 
statute  (Laws  1891) ;  Hopkins  v.  City  of  Richmond,  117  Va.  726,  86 
S.  E.  148,  upholding  law  prohibiting  white  and  colored  persons  living  in 
same  block ;  Brinkley  v.  Louisville  etc.  R.  Co.,  95  Fed.  355,  under  similar 
statute,  negro  €ould  not  recover  damages  for  being  ejected  from  car 
for  whites ;  Illinois  etc.  Ry.  Co.  v.  People,  143  III.  454,  19  L.  R.  A.  126, 
33  N.  E.  178,  statute  requiring  trains  to  stop  at  county  seat  upheld; 
Ex  parte  Plessy,  45  La.  Ann.  84,  18  L.  R.  A.  642,  11  South.  950,  prosecu- 
tion for  violation  of  such  statute;  Smith  v.  State,  100  Tenn.  503,  41 
L.  R.  A.  484,  46  S.  W.  569,  sustaining  Separate  Coach  Act,  sustained  as 
police  regulation  as  to  inter  and  intrastate  commerce. 


133  U.  S.  678^96        NOTES  ON  U.  S.  REPORTS.  1084 

Distinguished  in  Catting  v.  Florida,  46  Fed.  644,  holding  shipments 
of  fmit  to  forwarding  agept  interstate  commerce;  Anderson  v.  Lonis- 
yille  etc.  R.  Co.,  62  Fed.  48,  50,  where  act  included  all  passengers,  held 
invalid,  as  interference  with  interstate  commerce;  State  v.  Hicks,  44 
La.  Ann.  776, 11  South.  76,  holding  such  act  not  applicable  to  interstate 
passenger;  Attorney  General  v.  Old  Colony  R.  R.  Co.,  160  Mass.  81,  22 
L.  R.  A.  116,  35  N.  E.  253,  act  requiring  railroads  to  accept  one  thou- 
sand mile  tickets  issued  by  other  roads  unconstitntional;  dissenting 
opinion  in  MoCabe  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  186  Fed.  980,  981, 
985,  986,  109  C.  C.  A.  110,  majority  upholding  Oklahoma  lows  in  this 
regard  (Laws  1909). 

Constitutionality  of  State  regulations  of  interstate  commerce. 
Note,  27  Am.  St  Rep.  559,  568. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Cas.  8. 

Statute  requiring  separation  of  races  as  applicable  to  interstate  pas- 
sengers.   Note^  Ann.  Cas.  1916B,  617. 

Rights  of  colored  passengers.    Note,  18  L.  B.  A.  641. 

Federal  courts  will  follow  lilglisst  Stfi^te  court's  constnietlon  of  State 

Constitution. 

Approved  in  Chiles  v.  Chesapeake  etc.  Ry.  Co.,  218  U.  S.  76,  20  Ann. 
Cas.  980,  54  L«  Ed.  938^  30  Sup.  Ct.  667,  holding  carrier  could  separate 
passengers  in  absence  of  congressional  action;  Iowa  Telephone  Co.  v. 
City  of  Keokuk,  226  Fed.  89,  refusing  to  uphold  city  ordinance  requiring 
telephone  wires  to  be  placed  underground;  Clarksburg  Electric  Light 
Co.  V.  Clarksburg,  47  W.  Va.  746,  35  S.  E.  996,  holding  highest  State 
court's  decision  in  the  construction  of  its  statutes  controls  decision  of 
Federal  courts,  no  Federal  question  being  involved;  Baltimore  Traction 
Co.  V.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  138,  88  L.  Ed.  102, 14  Sup.  Ct. 
295,  of  statute  regulating  condemnation  proceedings;  Plessy  v.  Fergu- 
son, 163  U.  S.  547,  548,  41  L.  Ed.  259,  260,  16  Sup.  Ct.  1142,  sustaining 
similar  statute;  Phipps  v.  Harding,  70  Fed.  472,  30  L.  R.  A.  516,  17 
C.  C.  A.  203,  of  statute  as  to  liability  on  negotiable  instrument;  State 
V.  Torreyson,  21  Nev.  523,  34  Pac.  871,  arguendo.  • 

Distinguished  in  San  Jose-Los  Gatos  etc.  Ry.  Co.  v.  San  Jose  Ry.  Co., 
156  Fed.  457,  13  Ann.  Cas.  571,  84  C.  C.  A.  265,  holding  Federal  court 
may  review  opinion  of  State  court  where  it  was  rendered  by  one  judge. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  376. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  413. 
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ISS  U.  &  595-610,  83  L.  Ed.  779^  10  Sup.  Ct.  417,  ASFINWALIt  v.  BTTTLER. 

National  bailie's  bona  fide  redaction  of  proposed  Increase  did  not  en- 
able prevlons  subscriber  to  repudiate. 

Approved  in  Scott  v.  Deweese,  181  U.  S.  214,  45  L.  Ed.  828,  21  Sup. 
Ct.  689,  holding  holder  of  stock  certificates  in  national  banking  associa- 
tion cannot  escape  liability  as  stockholder,  to  creditors,  nnder  U,  S. 
Rev.  Stats.,  §  6151,  withont  compliance  with  act  of  May  1,  1886 ;  Allen 
V.  Rhodes,  230  Fed.  326,  holding  where  stockholders^elected  ofi&cers  and 
entered  into  contracts,  there  was  de  facto  company,  even  thongh  requi- 
site amonnt  of  capital  stock  was  not  subscribed;  Bailey  v.  Tillinghast, 
99  Fed.  810,  40  €.  0.  A.  93,  holding  controller's  certificate  authorizing 
increase  of  capital  stock  of  national  bank  conclusive  of  such  in  favor 
of  public  and  against  the  subscribers ;  Gettysburg  Nat.  Bank  v.  Brown, 
96  Md.  387,  93  Am.  St.  Rep.  847,  62  Atl.  976,  holding  where  increase  of 
shares  by  change  of  charter  is  regarded  as  original  stock,  shareholders 
not  liable  to  corporation  creditors,  stock  not  all  being  subscribed  for; 
Banigan  v.  Bard,  134  U.  S.  296,  88  L.  Ed.  984,  10  Sup.  Ct.  666,  stock- 
holder could  not  recover  sum  paid  for  preferred  stock,  because  general 
shares  only  authorized ;  Pacific  Nat.  Bank  v.  Eaton,  141  U.  S.  230,  233, 
234,  35  K  Ed.  708,  704,  705,  11  Sup.  Ct.  984,  986,  and  Thayer  v.  Butler, 
141  U.  S.  236,  85  L.  Ed.  711,  11  Sup.  Ct.  987,  applying  rule  where  sub- 
scriber had  taken  no  certificate;  Columbia  Nat.  Bank  v.  Mathews,  86 
Fed.  938,  29  C.  C.  A.  491  (reversing  79  Fed.  669),  controller's  certifi- 
cate of  increase  held  conclusive  of  regularity;  Cockrill  v.  Abeles,  86 
Fed.  608,  where  increase  based  on  fictitious  value,  directors  liable  for 
loss ;  Scott  V.  latimer,  89  Fed.  847,  848,  849,  860,  33  C.  C.  A.  1,  dissent- 
ing opinion  in  89  Fed.  863,  864,  33  C.  C.  A.  1,  following  rule;  Olson  v. 
State  Bank,  67  Minn.  276,  69  N.  W.  907,  where  stockholders  estopped 
to  rescind  voidable  subscription  as  against  creditors. 

Distinguished  in  McFarlin  v.  First  Nat.  Bank,  68  Fed.  871,  872,  16 
C.  C.  A.  46,  holding  parties  not  stockholders  where  there  was  never  a 
lawful  increase  in  stock ;  Mathews  v.  Columbia  Nat.  Bank,  77  Fed.  373, 
where  controller  refused  approval  and  nullified  vote  for  increase. 

Liability  on  stock  subscription  as  dependent  upon  whole  amount  of 
stock  having  been  subscribed.    Note,  16  Ann.  Gas.  1255,  1258. 


133  U.  8.  610-626v  33  K  Ed.  667,  10  Bap.  Ct.  494,  KET.T.ETl  Y.  ASHFOBD. 

Act  of   1885,   raising  Jurisdictional  amount   in  I4»peal8  to   Supreme 
Court,  did  not  affect  appeals  pending. 

Approved  in  Export  etc.  Lumber  Co.  v.  Port  Banga  Lumber  Co.,  237 
U.  S.  391,  59  L.  Ed.  1011,  35  Sup.  Ct.  604,  dismissing  appeal  from 
Supreme  Court  of  Philippines  where  jurisdictional  amount  was  not  in- 
volved; Choate  v.  Trapp,  224  U.  S.  672,  56  L.  Ed.  944,  32  Sup.  Ct.  666, 
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holding  Indian  allottees  under  Atoka  agreement  were  exempt  from  taxa- 
4;ion  until  land  was  alienated ;  Massachusetts  Benefit  Assn.  v.  Miles,  137 
U.  S.  692,  84  L.  Ed.  836,  11  Sup.  Ct.  235,  Supreme  Court  had  jurisdic- 
tion where,  with  added  interesd;,  amount  exceeded  five  thousand  dollars. 
Distinguished  in  Washington  etc.  R.  R.  Co.  v.  Harmon,  147  U.  S.  589, 
37  L.  Ed.  291,  13  Sup.  Ct.  563,  where  not  allowed  by  local  law,  decree 
for  interest  on  judgment  for  personal  injuries  erroneous. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  18  Ann.  Oas.  896. 

Deed  subject  to  "encumbranceB  now  resting  tbereon"  daflignates  all 
encumbrances. 

Approved  in  Chilton  v.  Brooks,  72  Md.  558,  20  Atl.  126,  simple  recital 
in  deed  that  property  is  subject  to  mortgage  creates  no  liability  on 
grantee. 

OonTersation  between  grantor  and  obb  not  antHoxlzed  by  grantee  can- 
not affect  constmction. 

Limited  in  Ellett  v.  McGhee,  94  Va.  381,  26  S.  E.  875,  when,  under 
arrangement,  one  assuming  payment  of  note  was  liable  for  only  one-half. 

arantee'8  assumption  of  encumbrances  gives  mortgagee  no  right  to 
enforce  agreement  at  law. 

Approved  in  Mcllvane  v.  Big  Stony  Lumber  Co.,  105  Va.  622,  54  S.  E. 
476,  reaffirming  rule;  Johns  v.  Wilson,  180  U.  S.  447,  45  L.  Ed.  617,  21 
Sup.  Ct.  447,  holding  grantee  by  deed  assuming  mortgage  obligation  is 
personally  liable  for  any  deficiency  after  proceeds  of  land  have  been 
applied,  in  direct  action  in  mortgagee's  name;  In  re  Halstcad  &  Co.,  204 
Fed.  119,  holding  where  firms  agreed  on  consolidation,  consolidated  com- 
pany to  assume  firm's  debts,  consolidated  company  not  liable  for  debt 
of  firm  not  considered  in  agreement;  Gray  v.  Grand  Trunk  Western  Ry. 
Co.,  156  Fed.  741,  84  C.  C.  A.  392,  holding  receiver  not  personally  liable 
for  negligent  operation  of  property,  and  suit  will  be  dismissed  if  brought 
after  receivership  is  closed;  Bort  v.  McCutchen,  147  Fed.  630,  where 
banker,  as  depositary  of  funds  of  insurance  society,  gave  bond  to  plain- 
tiff as  financial  officer  of  society,  plaintiff  could  not  sue  on  bond  in  his 
individual  capacity;  Gamble  v.  Rural  Independent  School  Dist.,  146  Fed. 
119,  76  C.  C.  A'.  539,  where  school  district  divided  into  two  new  districts 
and  indebtedness  apportioned  between  them,  holder  of  bonds  of  old  dis- 
trict could  sue  in  equity  only  to  enforce  them  against  new  districts; 
Quiglcy  V.  Spencer  Stone  Co.,  143  Fed.  90,  74  C.  C.  A.  280,  where  com- 
plainant sold  plant  to  one  defendant,  who  assumed  contracts,  and  who 
later  sold  to  other  defendant,  who  in  turn  assumed  contracts  with  com- 
plainant, no  adequate  remedy  at  law  for  breach,  first  defendant  being 
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insolvent;  Central  Electric  Co.  v.  Sprague  Electric  Co.,  120  Fed.  926,  57 
C.  C.  A.  197,  holding  indirect  interest  in  undertaking  by  defendant  to 
pay  third  person's  debts  not  sufS.cient  privity  entitling  creditor  to  main- 
tain action  at  law  thereon ;  Hudson  v.  Wood,  119  Fed.  769,  holding  cred- 
itors'  bill  in  Federal  court  against  judgment  debtors  and  their  alleged 
debtor  is  multifarious  against  latter,  where  it  prays  for  discovery  and 
unites  equitable  and  legal  demands;  Goodyear  Shoe  Machinery  Co.  v. 
Dancel,  119  Fed.  695,  56  C.  C.  A.  300,  holding  agreement  by  assignee  to 
contract  in  assuming  assignor's  obligations  does  not  make  him  party  to 
contract  permitting  being  sued  at  law  by  other  party ;  New  York  Security 
etc.  Co.  V.  Louisville  etc.  R.  Co.,  97  Fed.  232,  holding  offer  of  exchange  of 
contemplated  railroad  bonds  could  not  be  accepted  by  holders  of  outstand- 
ing bonds  until  communicated  for  acceptance  by  act  of  companies ;  Opie 
V.  Pacific  Invest.  Co.,  26  Wash.  513,  67  Pac.  234,  holding  surety  on  note 
not  fiduciary  to  payee,  being  obligated  to  disclose  facts  relative  to  value 
of  such  note,  or  of  the  security  thereof;  Willard  v.  Wood,  135  U.  S.  314, 
34  L.  Ed.  213,  10  Sup.  €t.  833,  following  rule;  Constable  v.  National 
S.  S.  Co.,  154  U.  S.  73,  38  L.  Ed.  914,  14  Sup.  Ct.  1071,  agreement  of 
company  with  collector  to  pay  consignees  could  not  be  availed  of  by 
latter;  Episcopal  City  Mission  v.  Brown,  158  U.  S.  227,  39  L.  Ed.  931. 
15  Sup.  Ct.  835,  43  Fed.  837,  assignee  of  bond  given  by  grantee  assum- 
ing mortgage  debts  took  subject  to  all  defenses;  Willard  v.  Wood,  164 
U.  S.  519,  520,  41  L.  Ed.  538,  17  Sup.  Ct.  179,  and  holding  equitable 
remedy  barred  by  laches;  Jesup  v.  Illinois  etc.  R.  Co.,  43  Fed.  493. 
action  by  lessor  to  enforce  agreement  with  lessee  to  assume  lease  must 
be  in  equity;  Winters  v.  Hub  Min.  Co.,  57  Fed.  289,  following  rule  and 
dismissing  action;  Hand  v.  Evans  Marble  Co.,  88  Md.  230,  40  Atl.  900, 
assignee  of  party  to  contract  not  entitled  to  hold  corporation  successor 
of  other  party  on  same;  James  v.  Western  etc.  R.  R.  Co.,  121  N.  C.  527, 
28  S.  E.  538,  holding  mortgagor  not  released  by  purchaser's  assumption 
of  mortgage;  Young  Men's  Christian  Assn.  v.  Croft,  34  Or.  Ill,  76  Am. 
St.  Rep,  571,  56  Pac.  440,  grantee  whose  grantors  were  not  personally 
liable  not  liable  to  mortgagee;  Huffman  v.  Western  Mortgage  Co.,  13 
Tex.  Civ.  App.  172,  36  S.  W.  307,  mortgagee  had  no  right  against  gran- 
tee released  by  mortgagor  before  suit  brought ;  De  Grauw  v.  Mcchan,  48 
N.  J.  Eq.  224,  21  Atl.  194,  arguendo. 

Distinguished  in  Gibson  v.  Victor  Talking  Mach.  Co.,  232  Fed.  228, 
232,  holding  under  New  Jersey  law,  party  to  contract  may  proceed  in 
action  at  law  against  person  agreeing  to  assume  obligations  of  other 
party;  American  Surety  Co.  v.  Campbell  &  Zell  Co.,  138  Fed.  535, 
71  C.  C.  A.  55,  where  attachment  bond  ran  to  receiver  of  corpora- 
tion and  his  successors,  corporation  after  termination  of  receivership 


133  U.  S.  610-626       NOTES  ON  U.  S.  REPORTS.  1088 

could  sue  on  it,  being  obligee  within  its  meaning;  "First  National  Bank  ▼. 
Fish,  2  Alaska,  347,  348,  349,  allowing  action  against  one  who  had 
assumed  promissory  note  made  by  another;  Johns  v.  Wilson,  6  Ariz.  131, 
53  Pac.  585,  under  Arizona  code,  mortgagee  could  maintain  foreclosure 
suit  against  mortgagor  and  his  grantee  and  obtain  deficiency  judgment 
against  latter;  Bain  v.  Atkins,  181  Mass.  245,  92  Am.  St.  'Reg.  414,  63 
N.  E.  415,  holding  fund  paid  master  under  policy  insuring  him  against 
liabilities  for  injuries  to  employees  not  a  trust  fund,  no  privity  existing 
between  insurer  and  employee;  Clark  v.  W.  R.  Bonsai  &  Co.,  157  N.  C. 
275,  48  L.  R.  A.  (N.  S.)  191,  72  S.  E.  956,  denying  right  of  injured 
employee  to  sue,  in  first  instance,  on  employers'  accident  policy  where 
policy  did  not  expressly  provide  that  it  was  fox  benefit  of  injured  em- 
ployees. 

Limited  in  Union  Life  Ins. -Co.  v.  Hanford,  143  U.  S.  190,  36  L.  Ed. 
120,  12  Sup.  Ct.  438,  and  Pratt  v.  Conway,  148  Mo.  296,  71  Am.  St.  Rep. 
604»  49  S.  W.  1029,  where  under  law  of  State,  mortgagee  had  remedy 
directly  against  grantee;  Orman  v.  North  Alabama  Development  Co.,  53 
Fed.  470,  under  Alabama  rule,  action  for  money  had  and  leeeived, 
allowed. 

Criticised  in  Travers  v.  Dorr,  60  Minn.  177,  62  N.  W.  270,  holding 
extension  given  grantee  released  mortgagor  to  extent  of  land's  value. 

Rescission  of  purchase  of  realty  as  affecting  assumption  of  mort- 
gage or  lien.    Note,  40  L.  R.  A.  (N.  S.)  675. 

Liability  of  original  mortgagor  or  grantee  assuming  mortgage,  aa 
affected  by  extension  of  time  given  subsequent  grantee.  Note,  6 
B.  R.  G.  646. 

Right  of  creditor  to  be  subrogated  to  securities  given  to  surety. 
Note,  6  Ann.  Gas.  396. 

Mortgagee  may  enforce,  in  eguitj,  agreement  1)etween  mortgagor  and 
grantee,  wbereby  latter  aanimeB  encnm1)raiiceB. 

Approved  in  Johns  v.  Wilson,  180  U.  S.  448,  45  L.  Ed.  617,  21  Sup. 
Ct.  448,  holding  second  foreclosure  of  mortgage  may  be  had  against 
vendee  where  conveyance  was  fraudulent  and  withheld  from  record, 
same  not  known  at  first  suit ;  In  re  Mosher,  224  Fed.  743,  holding  where 
surety  on  note  is  given  mortgage,  creditor  is  entitled  to  benefit  of  it; 
Silver  King  Coalition  Mines  Co.  v.  Silver  King  Consol.  Min.  Co.,  204 
Fed.  169,  171,  176,  122  C.  C.  A.  402,  holding  secret  profits  obtained  by 
one  joint  tenant  of  mining  claim  may  be  recovered  from  its  grantee, 
where  latter  agreed  to  assume  debts  and  obligations;  Fish  v.  First  Nat. 
Bank,  150  Fed.  527,  80  C.  C.  A.  266,  creditor  could  sue  in  his  own  name 
to  enforce  payment  of  note  against  third  person  who  had  agreed  with 
maker  to  pay  it ;  Barker  v.  Pullman's  Palace  Car  Co.,  124  Fed.  566,  hold- 
ing purchasing  company  agreeing  to  assume  all  obligations  of  selling 
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eompany,  latter  thereupon  dissolving,  party  to  existing  contract  with 
selling  company  may  have  reformation;  Swift  &  Co.  v.  Kortrecht,  il2 
Fed.  714,  60  C.  C.  A.  429,  holding  borrower  giving  trust  deed  to  surety 
on  note  to  lender,  lender  is  subrogated  to  indemnity  rights  of  surety 
under  deed;  Fairfield  v.  Rural  Independent  School  Dists.,  Ill  Fed.  110, 
holding  school  district  subsequently  subdivided  under  Iowa  statute,  no 
privity  of  contract  existed,  and  suit  in  Federal  court  must  be  in  equity; 
Everett  v.  Independent  School  Dist.,  109  Fed.  701,  holding  excessive 
bond  issue,  indebtedness  subsequently  subdivided  into  various  districts, 
stockholder's  remedy  is  in  equity,  no  privity  of  contract  existing  between 
him  and  new  districts;  Farmers'  Loan  etc.  Co.  v.  Penn  Plate  Glass  Co., 
103  Fed.  164,  56  L.  R.  A.  710,  43  C.  C.  A.  114,  holding  acceptance  of 
conveyance  of  mortgaged  property  "subject  to  the  mortgage"  can  have 
no  greater  effect  at  most  than  grantee's  express  contract  to  pay  mort- 
gage debt ;.  Sherman  v.  Goodwin,  12  Ariz.  48,  95  Pac.  123,  holding  where 
grantee  conveys  to  third  person,  latter  is  liable  for  mortgage  debt;  Goff 
V.  Ladd,  161  Cal.  259,  118  Pac.  793,  holding  appellee  may  sue  surety 
on  appeal  bond ;  Davis  v.  Davis,  19  Cal.  App.  801, 127  Pac.  1052,  holding 
where  grantees  assumed  mortgage  barred  by  limitation,  they  could  not 
plead  such  limitation;  Walker  v.  Washington  Title  Ins.  Co.,  19  App. 
D.  C.  584,  holding  indorsers  on  note  cannot  plead  that  suit  has  been 
filed  to  replace  trustee  under  trust  deed  given  to  secure  same;  Dorsey  v. 
Manning,  15  App.  D.  C.  393,  holding  where  several  grantees  of  mort- 
gaged property  took  title  in  wife's  name,  husbands  are  necessary  par- 
ties in  suit  by  mortgagee;  Giesy  v.  Gregory,  15  App.  D.  C.  52,  holding 
mortgagee  cannot  sue  mortgagor  and  grantee  for  deficiency  in  same 
suit;  Anglo-American  Savings  etc.  Assn.  v.  Campbell,  13  App.  D.  G. 
599,  48  L.  R.  A.  622,  holding  where  loan  association  retains  part  of  loan 
to  contractor,  it  is  liable  to  materialman  for  said  amount;  Willard  v. 
Wood,  1  App.  D.  C.  60,  holding  where  grantee  agrees  to  assume  mort- 
gage, relation  of  principal  and  surety  exists;  Sanders  v.  Frankfort  etc. 
Ins.  Co.,  72  N.  H.  493,  101  Am.  St.  Rep.  688,  57  Atl.  657,  judgment 
creditor  of  insolvent  corporation  could  enforce  obligation  of  policy  of 
indemnity  insurance  held  by  company;  Bacon  Lamp  Co.  v.  Travelers' 
Ins.  Co.,  61  N.  J.  Eq.  62,  47  Atl.  581,  holding  insurance  company  con- 
tracting to  indemnify  employees  injured  by  assured's  negligence,  judg- 
ment recovered  against  assured  may  be  enforced  against  insurer  in 
equity,  notwithstanding  assured's  insolvency;  Baber  v.  Hanie,  163  N.  C. 
593,  80  S.  E.  59,  holding  in  suit  by  mortgagee,  prayer  of  complaint  will 
not  be  allowed  to  defeat  pleading;  Dean  &  Co.  v.  Collins,  15  N.  D.  638, 
125  Am.  St.  Rep.  610,  11  Ann.  Gas.  1027,  9  L.  R.  A.  (N.  S.)  49,  10» 
N.  W.  243,  holding  where  retiring  partner  transfers  share  to  surviving 
partner,  on  agreement  of  latter  to  pay  debts,  the  relation  of  principal 
XIV— 69 
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and  surety  exists;  Catskill  Nat.  Bank  v.  Dumary,  206  N.  Y.  569,  100 
N.'E.  425,  holding  guarantor  on  contract  was  liable  on  notes  given  in 
payment ;  Hill  v.  Hoeldtke,  104  Tex.  601,  40  L.  R.  A,  (N.  S.)  672,  142 
S.  W.  874,  holding  promise  of  purchaser  of  land  to  pay  encumbrance 
is  not  within  statute;  Green  v.  McDonald,  75  Vt.  97,  53  Atl.  333,  hold- 
ing where  one,  by  contract  with  debtor,  assumes  payment  of  debt,  fail- 
ing as  agreed,  debtor  may  sue  him  for  the  amount  thereof;  Johnson  v. 
Martin,  83  Wash.  374,  375,  L.  R.  A.  19160,  1057,  145  Pac.  432,  433, 
holding  obligee  on  bond  given  to  secure  building  contract  is  subrogated 
to  mortgage  given  by  contractor  to  secure  surety;  McKee  v.  Lamon,  159 
U.  S.  322,  40  L.  Ed.  167,  16  Sup.  Ct.  13,  where  beneficiary  of  trust, 
created  by  deposit  of  money  for  his  benefit,  enforced  payment;  Willard 
v.  Wood,  164  U.  S.  519,  520,  41  L.  Ed.  538,  17  Sup.  Ct.  180,  but  holding 
remedy  in  equity  barred  by  laches;  Green  v.  Turner,  80  Fed.  42,  over- 
ruling objection  to  such  suit  that  there  was  remedy  at  law ;  t).  A.  Tomp- 
kins Co.  v.  Catawba  Mills,  82  Fed.  784,  holding  creditor  entitled  to  be 
subrogated  to  rights  secured  to  surety;  Knapp  v.  Connecticut  Mut.  Life 
Ins.  Co.,  85  Fed.  331,  332,  40  L.  R.  A.  868,  864,  29  C.  C.  A.  171,  by 
enforcing  grantee's  promise,  in  equity,  mortgagee  did  not  become  bound 
by  mortgagor's  warranty  to  grantee ;  Green  v.  Turner,  86  Fed.  838,  hold- 
ing mortgagee  entitled  to  maintain  such  action;  Mercantile  Trust  Co.  v. 
Baltimore  etc.  R.  Co.,  94  Fed.  725,  where  lessee  company  agreed  to  pay 
interest  on  lessor's  bonds;  Williams  v.  Naftzger,  103  Cal.  440,  37  Pac. 
411,  Hopkins  v.  Warner,  109  Cal.  136,  41  Pac.  868,  and  Tulare  County 
Bank  v.  Madden,  109  Cal.  314,  41  Pac.  1092,  all  holding  this  liability 
enforceable  in  suit  to  foreclose ;  Commercial  Bank  v.  Wood,  56  Mo.  App. 
219,  extension  given  to  grantee  released  mortgagor;  Green  v.  Stone, 
54  N.  J.  Eq.  390,  55  Am.  St.  Rep.  580,  34  Atl.  1100,  sustaining  bilL 
against  grantee  for  deficiency;  Clark  v.  Fisk,  9  Utah,  99,  33  Pac.  250, 
holding  lease,  without  consideration,  by  mortgagor  to  grantee,  not 
effective  against  hplder  of  notes;  Tatum  v.  Ballard,  94  Va.  374,  26  S.  E. 
873,  action  for  deficiency  sustained  in  another  jurisdiction  than  that  in 
which  land  lay;  Solicitors'  etc.  Trust  Co.  v.  Robins,  14  Wash.  508, .45 
Pac.  39,  dissenting  opinion  in  14  Wash.  510,  45. Pac.  40,  holding  mort- 
gagee entitled  to  personal  decree  against  grantee  in  foreclosure  suit; 
An\erican  etc.  Bank  v.  Klock,  58  Mo.  App.  345,  348,  arguendo;  dissent- 
ing opinion  in  Constable  v.  National  S.  S.  Co.,  154  U.  S.  98,  88  L.  Ed. 
923,  14  Sup.  Ct.  1081,  majority  refusing  to  enforce  company's  agree- 
ment with  collector  for  benefit  of  consignee,  appellant. 

Limited  in  Wood  v.  Adler  etc.  Com.  Co.,  59  Ark.  276,  27  S.  W.  491, 
transaction  in  question  was  not  conveyance  in  trust  for  creditors;  Sav- 
ings Bank  of  Southern  California  v.  Thornton,  112  Cal.  260,  44  Pac. 
467,  rule  not  applicable  where  grant  is  intended  as  mortgage  to  secure 
debt  from  mortgagor  to  grantee;  Ward  y.  De  Oca,  120  CaL  105,  52  Pac. 
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131,  where  mortgagor's  grantee  did  not  assume  debt,  subsequent  gran- 
tees who  did  were  not  liable  to  mortgagee;  Woodcock  v.  Bostio,  118 
N.  C.  828,  24  S.  E.  362,  where  no  prayer  for  equitable  relief;  dissenting 
opinion  in  McKay  v.  Ward,  20  Utah,  185,  57  Pac.  1034,  majority  holding 
grantee  liable  to  mortgagee  though  his  grantor  was  not. 

Distinguished  in  Giesy  v.  Truman,  17  App.  D.  C.  452,  holding  wh^re 
deeds  given  by  mortgagor  were  without  consideration,  grantee  is  not 
liable;  Hawkins  v.  Central  Ry.  Co.,  119  Ga.  165,  46  S.  E.  85,  where 
railroad  sold,  purchaser  assuming  curi-ent  liabilities  of  seller,  former 
not  subject  to  suit  for  personal  injuries  inflicted  before  sale;  Morris  v. 
Mix,  4  Kan.  App^  661,  46  Pac.  60,  holding  grantee  not  liable  for  de- 
ficiency when  grantor  not  personally  liable;  Eastman  Land  etc.  Co.  v. 
Long-Bell  Lumber  Co.,  30  Okl.  560,  120  Pac.  279,  holding  owner  prom- 
ising to  pay  materialman  sum  due  from  contractor  is  unenforceable 
without  other  consideration;  Fry  v.  Ausman,  29  S.  D.  34,  Ann.  Gas. 
19140,  842,  89  L.  R.  A,  (N.  S.)  150,  135  N.  W.  709,  holding  where 
grantor  of  deed  was  not  personally  liable  on  mortgage,  grantee  is  not 
liable  for  deficiency ;  Hill  v.  Hoeldtke,  54  Tex.  Civ.  205,  117  S.  W.  219, 
holding  grantee  rescinding  contract  relieves  himself  of  liability  on  notes. 

Third  party's  right  to  sue  on  contract  fox  his  benefit.  ,  Note,  25 
L.  R.  A.  278. 

Effect  on  mortgagor's  obligation  of  modification  between  mortgagee 
and  subsequent  grantee.    Note,  4  L.  R.  A.  (N.  S.)  670. 

Failure  to  make  mortgagor  party  to  suit  against  grantee  assuming 
encnmhrance  is  not  fatal. 

Approved  in  McGahan  v.  Rondout  Nat.  Bank,  156  U,  S.  237,  39  L.  Ed. 
409,  15  Sup.  Ct.  352,  where  mortgagor's  heirs  not  made  parties  to 
suit  for  waste  against  purchasers,  at  judgment  sale. 

Miscellaneous.  Cited  in  Woodbury  v.  District  of  Columbia,  8  Mackey 
(D.  C),  171,  holding  judgment  of  District  of  Columbia  bears  interest 
at  rate  of  six  per  cent;  Allen  v.  Trimmer,  45  Okl.  93,  144  Pac.  798,  hold- 
ing lands  allotted  to  members  of  Chickasaw  Nation  taxable  by  State 
of  Oklahoma. 

133  TT.  8.  626-665,  33  L.  Ed.  706,  10  Snp.  CTt.  438,  SHEPHERD  ▼.  PEPPER. 

Sale  under  decree,  void  for  uncertainty  of  description  and  vagneness 
of  trust,  Is  not  cloud. 

Approved  in  Wood  v.  Grayson,  22  App.  D.  C.  447,  holding  deeds  of 
trust  in  District  of  Columbia  are  but  mortgages  in  their  effect. 

Equity  wlU  order  sale  of  entire  property  where  seyerance  would  de- 
stroy value. 
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Distinguished  in  Warner  v.  Grayson,  200  U.  S.  271,  272,  50  L.  Ed. 
477,  26  Sup.  Ct.  240,  holding  sale  of  two  adjoining  parcels  of  land  cov- 
ered by  trust  deeds  should  not  have  been  made  in  entirety. 

Equity  will,  on  request  of  junior  encumbraiieer,  order  sale  of  entire 
property,  all  debts  being  due. 

Approved  in  Converse  v.  Michigan  Dairy  Co.,  45  Fed.  20,  objection  at 
hearing  to  bringing  in  parties  whose  rights  are  said  to  be  superior  to 
mortgagor's  too  late;  Pliiladelphia  etc.  Trust  Co.  v.  Needham,  71  Fed. 
600,  marshaling  liens  in  foreclosure  suit. 

Cfredltor  Is  entitled  to  receiver  where  debtor  is  Insolvent^  and  bas 
diverted  rents  and  profits. 

Approved  in  H.  B.  Claflin  Co.  v.  Furtick,  119  Fed.  431,  holding  equity 
Federal  court  has  power  on  preliminary  application,  without  notice,  to 
take  mortgaged  chattels  into  custody  to  protect  rights  of  parties;  Cox 
V.  Wall,  99  Fed.  550,  holding,  where  necessary,  a  receiver  should  be 
appointed  to  take  possession  and  control  of  property,  and  sell  it,  depos- 
iting proceeds  in  designated  depository;  Central  Trust  Co.  v.  Chatta- 
nooga etc.  R.  R.  Co.,  89  Fed.  391,  earnings  under  receiver  held,  first 
applicable  to  deficiency;  American  Nat.  Bank  v.  Northwestern  Mut.  Life 
Ins.  Co.,  89  Fed.  616,  32  C.  C.  A.  275,  rentals  properly  applied  on  insur- 
ance, etc.;  Robinson  v.  Alabama  etc.  Mfg.  Co.,  89  Fed.  229,  mortgagee 
entitled  to  apply  rents  on  mortgage,  while  in  possession  as  purchaser, 
under  erroneous  foreclosure  sale. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 

property.    Note,  54  Am.  St.  Bep.  481. 
Relation  of  receivers  to  pre-existing  liens,  and  the  remedies  for 

their  enforcement.    Note,  71  Am.  St.  E^.  860. 

Judgment  that  sum  be  paid,  else  property  will  be  sold,  does  not  merse 
contract  as  to  Interest. 

Approved  in  Richards  v.  Bippus,  18  App.  D.  C.  303,  holding  where 
note  calls  for  usurious  interest,  courts  will  allow  interest  at  six  per  cent; 
Lockwood  V.  Lindsey,  6  App.  D.  C.  402,  holding  courts  will  allow  in- 
terest called  for  in  note,  provided  legal  in  jurisdiction  where  note  made. 
Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  858. 

Miscellaneous.  Cited  in  Taylor  v.  Leesnitzer,  31  App.  D.  C.  97,  dis- 
miaaing  appeal  by  widow  where  other  heir  was  not  joined  with  her. 

183  U.  &«  655-660,  33  L.  Ed.  776»  10  Sup.  Ct.  415,  OCTLVEE  ▼.  TITHE. 

Transcript  of  department  recocda,  duly  certified.  Is  admliwri'ble,  to  proir% 
location  and  delivery. 
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Approved  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  104  Fed. 
42y  holding  court  cannot  determine  rights  of  parties  in  land,  title  to 
which  remains  in  United  States,  contest  between  the  parties  still  pend- 
ing in  Land  Department;  Gonzales  v.  Sanx,  119  La.  660,  44  South.  333, 
holding  tax  debtor  has  twelve  years  to  redeem  from  tax  debt. 

Swamp-land  gnmt  of  land  '*im80ld"  did  not  embrace  land  covered  1>7 
military  warrant. 

Approved  in  Olive  Land  etc.  Co.  v.  Olmstead,  103  Fed.  574,  holding 
location  of  oil  placer  mining  claim,  no  discovery  of  oil  being  made, 
vests  locators  with  no  title  against  government,  nor  those  subsequent  by 
claiming  from  government. 

183  V.  8.  660-670,  33  la.  Ed.  772,  10  Sup.  Ct.  324,  PALMER  ▼.  McliAHON. 

Supreme  Court  la  bound  by  State  decision  as  to  regularity  of  tax  oill* 
cere'  acts. 

Approved  in  People's  Sav.  Bank  v.  Layman,  134  Fed.  C38,  following 
State  court  in  determining  validity  of  assessment  on  stock  of  State  bank^ 
which  owned  United  States  bonds  which  are  exempt. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  673. 

On  appeal  from  commitment  for  failure  to  pay  tax,  attack  on  assess- 
ment is  coIlateraL 

Approved  in  Yazoo  etc.  R.  Co.  v.  Adams,  77  Miss.  764,  25  South.  357, 
commissioner's  assessment  of  back  taxes  not  subject  to  collateral  attack ; 
Northern  Pac.  R.  R.  Co.  v.  Patterson,  10  Mont.  106,  24  Pac.  706,  refusing 
to  enjoin  tax  sale,  when  not  alleged  that  plaintiff  availed  of  right  to 
hearing  before  commissioners. 

Omission  to  tax  otlier  corporations  tban  banks  Is  not  discrimination 
against  natiopsl  banks. 

Approved  in  New  York  v.  Purdy,  231  U.  S.  391,  68  L.  Ed.  282,  34  Sup. 
Ct.  114,  holding  act  forbidding  shareholders  in  national  banks  to  deduct 
personal  indebtedness  is  not  discriminatory;  First  National  Bank  v. 
Albright,  208  U.  S.  553,  52  L.  Ed.  616,  28  Sup.  Ct.  349,  holding  equity 
will  not  enjoin  tax  on  apprehension  that  act  of  Congress  will  be  vio- 
lated ;  First  Nat.  Bank  v.  Board  of  Equalization,  92  Ark.  338,  122  S.  W. 
989,  holding  fact  that  shares  are  invested  in  nontaxable  bonds  will  not 
relieve  from  their  taxation;  First  National  Bank  v.  City  of  Independ- 
ence, 123  Iowa,  484,  99  N.  W.  143,  and  Consolidated  Nat.  Bank  v.  Pima 
Co.,  5  Ariz.  150,  48  Pac.  295,  both  holding  assessment  on  stock  of 
national  bank  valid,  though  its  assets  included  United  States  and  other 
bonds  not  taxable;  German- American  Sav.  Bank  v.  Council  etc.  of  Bur- 
lington, 118  Iowa,  86,  91  N.  W.  830,  holding  bank  purchasing  and  hold- 
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ing  nontaxable  government  bonds  as  part  of  its  capital  stock  did  not 
entitle  bank  to  deduct  that  amount  from  assessment  of  shares;  Opinion 
of  the  Justices,  77  N.  H.  628,  93  AtL  319,  holding  State  might  tax 
dividend  declared  on  stock;  First  Nat.  Bank  v.  Albright,  13  N.  M.  522, 
86  Pac.  550,  holding  assessments  must  be  made  against  each  individual 
shareholder;  In  re  First  Nat.  Bank,  25  N.  D.  641,  L.  R.  A.  19150,  S86, 
146  N.  W.  1067,  holding  fact  that  shares  were  invested  m  real  estate 
subject  to  tax  did  not  constitute  double  taxation;  First  Nat.  Bank  v. 
Christensen,  39  Utah,  576, 118  Pac.  780,  holding  evidence  failed  to  show 
that  shares  in  national  banks  were  taxed  at  greater  rate;  First  Nat. 
Bank  v.  Stone,  88  Fed.  411,  sustaining  Kentucky  tax  on  capital  stock 
of  national  bank;  National  Bank  of  Commerce  v.  New  Bedford,  155 
Mass.  317,  29  N.  E.  534,  tax  on  shares  of  national  bank  was  not  on  assets 
of  bank;  First  Nat.  Bank  v.  Chehalis  Co.,  6  Wash.  73,  32  Pac.  1054, 
overruling  objection  th{tt  nontaxation  of  notes  etc.  discriminated  against 
shareholders;  Second  Ward  etc.  Bank  v.  Milwaukee,  94  Wis.  593,  69 
N.  W.  361,  holding  tax  on  bank's  surplus  invested  in  real  estate,  not  tax 
on  the  stock. 

Distinguished  in  Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S.  680, 
43  L.  Ed.  850,  19  Sup.  Ct.  542,  holding  franchise  tax  on  national  bank 
invalid. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Rep.  47,  50. 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  745,  763. 

•     Term  '^moneyed  capital"  does  not  embrace  moneyed  capital  In  hands  of 
corporation  other  than  1)ank8. 

Approved  in  Talbott  v.  Silver  Bow  Min.  Co.,  139  U.  S.  447,  35  L.  Ed. 
218,  11  Sup.  Ct.  597,  sustaining  territorial  tax  on  national  bank;  Con- 
solidated Nat.  Bank  v.  Pima  Co.,  5  Ariz.  145,  146,  147,  48  Pac.  293,  hold- 
ing "moneyed  capital"  does  not  include  capital  of  building  and  loan 
association;  Illinois  Nat.  Bank  v.  Kinsella,  201  111.  38,  66  N.  E.  340, 
liolding  Rev.  Stats.  U.  S.,  §  5219  (U.  S.  Comp.  Stats.  1901,  p.  3502), 
regarding  assessing  "moneyed  capital,"  means  money  invested  in  bank- 
ing institutions  other  than  national  banks. 

Deductions  in  taxation  of  shares  in  hands  of  shareholders.    Note, 
L.  R.  A.  1915G,  889. 

"Dne  process  of  law^  does  not  necessarily  mean  Judicial  proceeding; 
nplioldlng  tax  commissioner'B  acts. 

Approved  in  Scottish  Union  etc.  Ins.  Co.  v.  Rowland,  196  U.  S.  632, 
49  L.  Ed.  628,  25  Sup.  Ct.  345,  distraining  personal  property  of  foreign 
corporation  under  Ohio  Rev.  Stats.,  §  1095,  to  satisfy  personal  taxes 
lawfully  levied  suflScient;  Hodge  v.  Muscatine  County,  121  Iowa,  490, 
104  Am.  St.  Rep.  304,  67  L.  R.  A.  624,  96  N.  W.  971,  holding  statute 
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imposing  tax  on  sale  of  cigarettes  not  void  becanre  providing  for  its 
collection  by  summary  method;  Cunningham  v.  Northwestern  Improve- 
ment Co.,  44  Mont.  217,  119  Pac.  564,  1  N.  C.  C.  A.  741,  upholding  law 
providing  tax  on  coal  mined  for  benefit  of  employers'  liability  fund; 
Montana  Co.  v.  St.  Louis  Min.  etc.  Co.,  152  U.  S.  171,  38  L.  Ed.  401, 
14  Sup.  Ct.  509,  sustaining  act  providing  for  inspection  and  survey  of 
mining  claim  in  possession  of  another;  Merchants  &  Manufacturers' 
Bank  v.  Pennsylvania,  167  U.  S.  467,  42  L.  Ed.  238,  17  Sup.  Ct.  831, 
statute  providing  notice  to  stockholders  of  time  and  place  of  assess- 
ment, with  privilege  of  hearing,  before  auditor;  National  Bank  of  Com- 
merce V.  New  Bedford,  155  Mass.  316,  29  N.  E.  533,  and  Sears  v.  Street 
Commrs.,  173  Mass.  356,  53  N.  E.  878,  where  appeal  secured  right  to 
revise  assessment  for  overvaluation;  Meggett  v.  Eau  Claire,  81  Wis. 
332,  51  N.  W.  569,  sustaining  provisions  for  street  assessment. 

Limited  in  Ulman  v.  Mayor  etc.  of  Baltimore,  72  Md.  592,  11  L.  B.  A. 
226,  20  Atl.  142,  street  assessment  without  notice  held  void. 

Bights  and  remedies  of  partnership  creditors.    Note,  43  Am.  8t. 
Bep.  369. 

Where  law  provides  appropriate  notice  and  opportunity  to  l>e  heard, 
there  is  due  process. 

Approved  in  Lander  v.  Mercantile  Nat.  Bank,  186  U.  S.  469,  46  L.  Ed. 
1254,  22  Sup.  Ct.  913,  holding  Ohio  Rev.  Stats.,  §  2808,  designating  time 
and  place  of  meeting  of  State  board  of  equalization,  is  sufficient  notice 
to  any  bank,  though  business  be  postponed;  Carson  v.  Sewer  Commis- 
sioners of  Brockton,  182  U.  S.  401,  45  L.  Ed.  1154,  21  Sup.  Ct.  861,  hold- 
ing ordinance  imposing  annual  sewer  rental,  the  use  being  optional  with 
taxpayers,  who  pay  only  by  using,  not  depriving  of  property  without 
due  process ;  Nevada  Nat.  Bank  v.  Dodge,  119  Fed.  63,  56  C.  C.  A.  145, 
holding  notice  required  given  to  bank  of  assessments  of  shares  of  its 
stockholders  is  sufiicient  notice  to  them  in  connection  with  Pol.  Code 
Cal.,  §  3609 ;  Phillips  v.  Ballinger,  37  App.  D.  C.  51,  holding  in  proceed- 
ings for  disbarment  of  attorney  from  practicing  before  Interior  Depart- 
ment, it  is  not  necessary  that  witnesses  be  sworn;  Hitchcock  v.  Smith, 
34  App.  D.  C.  528,  holding  there  is  no  fixed  rule  as  to  notice  of  hearing 
before  postmaster-general ;  Allman  v.  District  of  Columbia,  3  App.  D.  C. 
24,  26,  refusing  to  uphold  assessment  where  there  was  no  beneficial 
interest  in  property;  In  re  Meggett,  105  Wis.  296,  81  N.  W.  421,  holding 
Rev.  Stats.,  §  3479  (Wis.),  providing  for  commitment  to  prison  for  dis- 
obeying order,  not  depriving  of  due  process  where  party  could  have  been 
heard  on  judicial  determination;  State  v.  Weyerhauser,  68  Minn.  362, 
71  N.  W.  267,  and  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  534, 
537,  40  L.  Ed.  250,  251,  16  Sup.  Ct.  86,  87,  sustaining  law  providing  for 
taxing  property  undervalued  or  left  out  of  assessment;  State  v.  Spon- 
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angle,  45  W.  Va.  421,  48  L.  R.  A.  731,  32  S.  E.  286,  sustaining  provision 
for  forfeiture  of  land  for  failure  of  owner  to  return  it  for  taxation. 

Distingtiished  in  Tennessee  Fertilizer  Co.  v.  McFall,  128  Tenn.  655, 
163  S.  W.  809,  holding:  taxpayer  not  entitled  to  hearing  on  assessment 
of  back  taxes. 

133  V.  8.  670^697,  33  L.  Ed.  696,  10  Bnp:  Ot.  354,  PETERS  ▼.  BAIN. 

Federal  courts  adoi>t  State  court's  construction  of  State  law  against 
fraudulent  conveyances. 

Approved  in  Robinson  v.  Belt,  187  U.  S.  46,  47  L.  Ed.  68,  23  Sup.  Ct. 
18,  holding  validity  of  assignment  for  benefit  of  creditors  regarding 
preferences  given  is  determinable  by  State  law  as  interpreted  by  its 
highest  courts;  Kuhn  v.  Fairmont  Coal  Co.,  152  Fed.  1015,  holding 
where  secretary  of  corporation  went  into  another  State  for  purpose  of 
taking  deposition,  he  was  not  amenable  to  process;  In  re  Wood,  147 
Fed.  879,  in  bankruptcy  proceeding  State  law  as  to  when  homestead  is 
exempt  governs ;  Fechheimer  v.  Hollander,  21  D.  C.  86,  holding  assignee 
is  not  bona  fide  purchaser;  Union  Nat.  Bank  of  Chicago  v.  Bank  of 
Kansas  City,  136  U.  S.  235,  34  Xu  Ed.  S45.  10  Sup.  Ct.  1017,  South 
Branch  Lumber  Co.  v.  Ott,  142  U.  S.  628,  35  L.  Ed.  1138,  12  Sup.  Ct. 
320,  Crawford  v.  Neal,  144  U.  S.  596,  36  L.  Ed.  657. 12  Sup.  Ct.  762,  May 
V.  Tenney,  148  U.  S.  64,  37  L.  Ed.  370,  13  Sup.  Ct.  493,  Bamberger  v. 
Schoolfield,  160  U.  S.  159,  40  L.  Ed.  878,  16  Sup.  Ct.  227,  Marbury  v. 
Kentucky  etc.  Land  Co.,  62  Fed.  355,  10  C.  C.  A.  393,  and  First  Nat. 
Bank  v.  Glass,  79  Fed.  708,  25  C.  C.  A.  151,  all  following  rule  of  State 
court  in  construing  statutes  as  to  conveyances  in  fraud  of  creditors; 
Union  Pac.  Ry.  Co.  v.  Reed,  80  Fed.  239,  25  C.  C.  A.  389,  following 
State  rule  as  to  admissibility  of  record  of  deed;  dissenting  opinion  in 
Ottenberg  v.  Comer,  76  Fed.  269,  34  L.  R.  A.  624,  22  C.  C.  A.  163,  major- 
ity holding  chattel  mortgage  not  rendered  void  by  subsequent  and  imme- 
diate assignment. 

'  Distinguished  in  Auto  etc.  Mfpf.  Co.  v.  Merchants*  Nat.  Bank,  116 
Md.  186,  81  Atl.  296,  holding  where  bank  accepted  draft  as  discount  and 
not  for  collection,  title  to  same  passed  on  deposit. 

In  Virginia^  trust  deed  is  not  presomed  fraudulent^  nnlemi  inference 
of  fraud  is  irresistil>Ie. 

Approved  in  Nappanee  Canning  Co.  v.  Reid,  Murdoch  ft  Co.,  159  Ind. 
628,  64  N.  E.  875,  1115,  holding  insolvent  private  corporation  may  pre- 
fer its  directors,  or  creditors  on  whose  claims  directors  are  sureties, 
though  their  votes  are  necessary  therefor  and  creditors  lose  thereby; 
Peters  Shoe  Co.  v.  Murray,  31  Tex.  Civ.  261,  71  S.  W.  978,  holding 
where  relation  between  plaintifE  and  defendant's  assignor  was  merely 
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that  of  debtor  and  creditor,  plaintiff  had  no  claim  to  money  received  by 
defendant  as  assignee;  Joel  Bailey  Davis  Co.  v.  Angastns,  105  Va.  846, 
851,  54  S.  E.  986,  987,  deed  of  assip:nment  for  creditors  not  frandnlent 
beca^ose  it  provides  for  release,  for  payment  of  debtors  not  named  and 
for  adjustment  of  debts  by  trustees ;  Talley  v.  Curtain,  54  Fed.  48,  49, 
4  C.  C.  A.  177,  preference  of  creditor  was  not  badge  of  fraud;  Torlina 
V.  Trorlicht,  6  N.'M.  71,  27  Pac.  799,  to  same  effect. 

In  Vlrglnlak  debtor  may  prefer  creditor  by  deed  of  trust 
Approved  in  Kemp  v.  National  Bank  of  The  Republic,  109  Fed.  50, 
48  C.  C.  A.  213,  holding,  under  Virginia  Laws  of  1896,  debtor,  though 
insolvent,  could  prefer  certain  creditors,  if  done  in  good  faith  for  a 
valid  consideration. 

In  Virginia,  trust  deed  of  grantozB  or  partnan  and  indivldiials  Is  oon- 

stmed  dlBtiibutlvely. 

Approved  in  Gibbs  v.  Humphrey,  91  Wis.  115,  64  N.  W.  751,  osten- 
sible partner  could  not  prove  in  competition  with  other  firm  creditors. 

Assignment  for  creditors  may  be  sustained  wnere  separable  clause  is 
invalid  for  fraud  in  law. 

Approved  in  Talley  v.  Curtain,  54  Fed.  50,  4  C.  C.  A.  177,  sustaining, 
in  part,  an  assignment  for  benefit  of  creditors;  Little  Rock  Bank  v. 
Frank,  63  Ark.  28,  58  Am.  St.  Eep.  73,  37  S.  W.  403,  eliminating  fraud- 
ulemt  preference  and  sustaining  other  provisions  of  assignment. 

Distinguished  in  0  'Connell  v.  Hansen,  29  Or.  183,  44  Pac.  389,  Smith 
V.  Sipperley,  9  Utah,  272,  34  Pac.  55,  and  Coblentz  v.  Driver  Mercantile 
Co.,  10  Utah,  104,  37  Pac.  244,  holding  assignment  fraudulent  in  fact 
and  void. 

Assignment  for  creditors  not  fraudulent  In  intended  operation  is  valid. 
Approved  in  Talley  v.  Curtain,  54  Fed.  49,  4  C.  C.  A.  177,  holding 
notice  of  fraud  to  grantee  necessary  to  invalidate  deed  for  benefit  of 
creditors. 

In  determining  validity  of  assignment  for  crediton^  court  considers 
whether  fraud  was  known  to  trustees  and  beneficiaries. 

Approved  in  Pettit  v.  Parsons,  9  Utah,  227,  33  Pac.  1039,  evidence  of 
assignor's  fraud,  not  shown  to  have  been  participated  in  by  assignee  or 
beneficiaries,  not  admissible;  Taylor  v.  Mahoney,  94  Va.  511,  27  S.  E.- 
108,  holding  fraud  not  established. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  R.  A.  642. 

Assignment  with  preferences  to  eqnaiize  debts  to  depositors  in  pdvate 
bank  with  debts  to  national  bank  is  valid. 


133  U.  S.  670-697        NOTES  ON  U.  S.  REPORTS,  1098 

Approved  in  Qilbert  v.  Washington  Beneficial  Endowment  Assn.,  10 
App.  D.  C.  339,  holding  transfer  of  corporate  assets  worth  forty  thou- 
sand dollars  for  fourteen  thousand  dollars  is  presumably  fraudulent. 

Distinguished  in  City  Nat.  Bank  v.  Goshen  etc.  Mills  Co.,  35  Ind.  App. 
570,  585,  688,  69  N.  E.  209,  213,  214,  director  of  insolvent  corporation 
cannot  resign  in  order  to  receive  preference. 

Unpaid  subscriptions  to  stock  are  SMets  for  payment  of  credltoxs. 

Approved  in  Billmyer  Lunyber  Co.  v.  Merchants'  Coal  Co.,  66  W.  Va. 
705,  26  L.  R.  A.  (N.  S.)  1101,  66  S.  E.  1077,  holding  fact  that  corpora- 
tion's right  to  do  business  has  been  forfeited  does  not  affect  suit 
already  instituted;  Stuart  v.  Hayden,  72  Fed.  405, 18  C.  C.  A.  618,  hold- 
ing transfer  fraudulent  and  void  as  to  receiver  of  national  bank;  first 
Nat.  Bank  v.  Dovetail  Body  &  Gear  Co.,  143  Ind.  553,  52  Am.  St.  Bep^ 
437,  40  N.  E.  811,  sustaining  judpnent  against  corporation  which 
worked  preference;  Henderson  v.  Indiana  Trust  Co.,  143  Ind.  569,  40 
N.  E.  519,  sustaining  preferential  assignment  of  accounts;  Van  Cleve 
V.  Berkey,  143  Mo.  123,  42  L.  R.  A.  600,  44  S.  W.  746,  where  subscribers 
and  assignees  held  liable  on  unpaid  stock;  Gould  v.  Little  Rock  etc.  Ry. 
Co.,  52  Fed.  684,  generally,  holding  insolvent  corporation  might  prefer 
creditors ;  Smith  Middlings  Purifier  Co.  v.  McGroarty,  136  U.  S.  241,  34 
L.  Ed.  849,  10  Sup.  Ct.  1019,  and  In  re  Beard 's  Estate,  7  Wyo.  115,  75 
Am.  St.  Rep.  887,  38  L.  R.  A.  862,  50  Pac.  228,  arguendo. 

Distinguished  in  Clark  v.  Bever,  139  U.  S.  113,  85  L.  Ed.  95,  11  Sup. 
Ct.  474,  where  failing  corporation  assigned  stock  in  payment  of  a  debt; 
Fogg  V.  Blair,  139  U.  S.  125,  85  L.  Ed.  106,  11  Sup.  Ct.  477,  bill  for  face 
value  of  assigned  stock  bad  where  facts  constituting  fraud  not  allied. 

What  is  a  withdrawing  of  the  assets  of  corporations.    Note,  57 
Am.  St.  Rep«  67. 

Statutory  liability  of  national  bank  ofllcerB  for  delrts  does  not  prevent 
assignment  of  tlieir  property. 

Approved  in  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  86 
Tex.  165,  22  L.  R.  A.  816,  24  S.  W.  24,  arguendo. 

Distinguished  in  Macy  v.  Roedenbeck,  227  Fed.  354,  holding  fact  that 
bank  dissipated  proceeds  of  note  sent  for  collection  does  not  entitle 
holder  of  note  to  priority. 

Exceptions   to   prohibition   of  preferences  by  insolvent  national 
banks.    Note,  25  L.  R.  A.  547. 

Confusion  of  property  misapplied  does  not  destroy  equity,  bnt  gives 
injured  party  priority., 

Approved  in  Schuyler  v.  Littlefield,  232  U.  S.  710,  58  L.  Ed.  807,  34 
Sup.  Ct.  466,  holding  where  trust  fund  is  deposited  to  trustee's  personal 
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account^  it  will  be  deemed  depleted  where  account  is  exhaasted ;  Empire 
State  Surety  Co.  v.  Carroll  County,  194  Fed.  604,  114  C.  C.  A.  435,  re- 
fusing priority  where  trustee  was  unable  to  identify  property;  In  re 
M.  E.  Dunn  &  Co.,  193  Fed.  216,  holding  where  bankrupt  trustee  de- 
posited trust  fund  along  with  personal  account,  there  was  no  way  of 
identifying  same;  In  re  Stewart,  178  Fed.  472,  holding  depositor  of 
insolvent  bank  may  withdraw  his  claim  and  sue  for  money;  American 
Can  Co.  V.  Williams,  178  Fed.  424, 101  C.  C.  A.  634,  and  American  Can 
Co.  V.  Williams,  176  Fed.  819,  both  holding  where  proceeds  of  draft, 
sent  to  bank  for  collection,  were  paid  to  receiver,  holder  of  draft  en- 
titled to  same ;  Lucas  County  v.  Jamison,  170  Fed.  347,  and  In  re  Bmn- 
sing,  ToUe  &  Postel,  169  Fed.  669,  both  holding  trust  creditor  of  bank- 
rupt is  not  entitled  to  priority  unless  he  can  identify  trust  fund  in  hands 
of  tru&tee;  In  re  Smith,  Thomdyke  &  Brown  Co.,  159  Fed.  270,  hold- 
ing where  treasurer  of  association  mingled  its  funds  with  corporation 
of  which  he  was  president,  association  was  entitled  to  no  priority  on 
insolvency  of  corporation ;  Board  of  Commissioners  of  Crawford  County 
V.  Strawn,  157  Fed.  54,  55,  15  L.  R.  A.  (N.  S.)  1100,  84  C.  C.  A.  553, 
holding  where  deputy  county  treasurer,  while  working  in  bank,  collected 
taxes  and  mingled  them  with  other  funds,  county  could  recover  same, 
bank  being  insolvent;  Board  of  Commrs.  of  Crawford  County  v.  Pat- 
terson, 149  Fed.  232,  where  county  treasurer  had  been  cashier  of  an 
insolvent  bank  and  had  deposited  taxes  therein,  county  can  recover 
them  from  receiver  as  trust  fund;  In  re  Royea's  Estate,  143  Fed.  183, 
where  bankrupt  intrusted  with  money  for  safekeeping  mingled  it  with 
his  own,  creditor  entitled  to  preferred  claim  in  bankruptcy  proceeding; 
Terre  Haute  &  I.  R.  R.  Co.  v.  Cox,  102  Fed.  836,  42  C.  C.  A.  654,  holding 
mingling  funds  does  not  destroy  the  equity  entirely,  but  converts  it  into 
a  charge  upon  entire  amount,  injured  party  having  priority  over  other 
creditors;  American  Car  etc.  Co.  v.  Smock,  48  Ind.  App.  363,  91  N.  E. 
751,  holding  master  cannot  confirm  in  part  contract  made  with  injured 
employee;  Hewitt  v.  Hayes,  205  Mass.  362,  182  Am.  St.  Rep.  448,  91 
N*.  E.  334,  holding  where  cestui  que  trustents  elect  to  press  their  claim 
against  insolvent  trustee,  they  will  be  'boiund  by  their  election ;  Holland 
V.  Couts,.42  Tex.  Civ.  519,  98  S.  W.  236,  holding  children  accepting 
deeds  to  property  from  father  are  estopped  from  attacking  mother's 
will;  Savings  Bank  of  Richmond  v.  Todd,  114  Va.  714,  77  S.  E.  449, 
holding  creditor  participating  in  share  of  estate  allotted  for  creditors 
could  not  later  attack  dower  settled  on  wife;  Carlson  v.  Kies,  75  Wash. 
176,  47  L.  R.  A.  (N.  S.)  317,  134  Pac.  810,  holding  where  administrator 
deposited  money  with  bank  until  receipt  received  from  heirs,  bank  acted 
as  trustee  and  not  as  debtor;  San  Diego  Co.  v.  California  Nat.  Bank,  52 
Fed.  63,  holding  bank  trustee  of  "special''  deposit  of  money,  made 
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without  authority;  Wasson  v.  Hawkins,  69  Fed.  237,  holding  receiver 
trustee  of  funds  unsuspectingly  deposited  just  before  bank  closed; 
Standard  Oil  Co.  y.  Hawkins,  74  Fed.  401,  402,  S3  L.  R.  A.  743,  20 
C.  C.  A.  468,  where  trust  fund  distributed,  other  funds  resorted  to; 
Metropolitan  Nat.  Bank  v.  Campbell  Com.  Co.,  77  Fed.  708,  refusing  to 
extend  preference  to  fund  into  which  trust  fund  had  in  no  way  entered; 
Beard  v.  Independent  Dist.  of  Pella  City,  88  Fed.  377,  31  C.  C.  A.  662 
(reversing  83  Fed.  10),  refusing  preference  where  there  was  mere  shift- 
ing credit  to  the  trustee 's  account ;  Capital  Nat.  Bank  v.  Coldwater  Nat. 
Bank,  49  Neb.  789,  59  Am.  St.  Bep.  574,  69  N.  W.  116,  where  bank  took 
sum  to  deliver  over  to  third  party,  it  became  trustee;  Morrison  v.  Lin- 
coln etc.  Bank,  57  Neb.  228,  77  N.  W.  656,  but  burden  is  on  claimant 
to  trace  the  fraud  and  show  debtor's  estate  increased  thereby;  Weyeth 
Hardware  etc.  Co.  v,  James-Spencer-Bateman  Co.,  15  Utah,  131,  47  Pae. 
611,  sustaining  preference  by  insolvent  corporation ;  Foster  v.  Rincker^ 
4  Wyo.  493,  36  Pac.  472,  where  proceeds  were  directly  traced. 

National  bank  receiver  Is  entitled  %o  property  actually  puxchased  wltb 
bank's  money,  officers  having  misapplied  funds. 

Approved  in  Brennan  v.  Tillinghast,  201  Fed.  613,  120  C.  C.  A.  37, 
holding  where  bank  wrongfully  sold  stock  deposited  by  customer,  latter 
was  entitled  to  priority;  New  Farmers'  Bank's  Trustee  v.  Cockrell,  106 
Ey.  588,  51  S.  W.  5,  holding  fund  held  by  bank  as  trustee,  mingled  with 
general  bank  assets,  beneficiaries  of  fund  have  no  lien  upon  bank  assets 
therefor;  Yellowstone  Codnty  v.  First  Trust  &  Savings  Bank,  46  Mont. 
452,  128  Pac.  599,  holding  trust  fund  need  not  be  identified  as  to  par- 
ticular pieces  of  money ;  Bank  Commrs.  v.  Security  Trust  Co.,  70  N.  H. 
548,  49  Atl.  120,  holding  where  claimant's  money  or  property  misapplied 
by  insolvent  institution  cannot  be  specifically  traced,  no  trust  is  created 
giving  preference  over  other  creditors;  Lincoln  v.  Morrison,  64  Neb. 
832,  90  N.  W.  909,  holding  city  having  charge  upon  the  whole  in  any 
form  in  whixsh  bank  might  keep  it,  charge  remained  good  against  the 
warrants  as  part  of  the  whole;  Merchants>^  Farmers'  Bank  v.  Austin, 
48  Fed.  28,  bank  taking  for  collection,  proceeds  to  go  to  third  party, 
did  not  become  trustee  so  that  fund  could  be  followed  to .  receiver's 
hands ;  Spokane  Co.  v.  Clark,  61  Fed.  540,  county  treasurer  not  entitled 
to  preference  over  other  creditors  of  national  bank ;  Boone  County  Nat. 
Bank  v.  Latimer,  67  Fed.  29^  equity  did  not  extend  beyond  cash  on 
hand;  St.  Louis  Brewing  Assn.  v.  Austin,  100  Ala.  322,  13  South.  909, 
holding  depositor  entitled  to  no  preference  where  fund  never  came  to 
receiver  in  any  form;  New  Farmers'  Bank's  Trustee  v.  Cockrell,  106 
Ky.  578,  51  S.  W.  5,  no  lien  where  trust  fund  confused  with  general 
assets;  Shields  v.  Thomas,  71  Miss.  269,  42  Am.  St.  Rep.  462,  14  South. 
87,  where  sheriff  deposited  county  funds  without  authority,  no  prefer- 
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enee  given;  Ferdhen  v.  Amdt,  26  Or.  129,  46  Am.  St.  Bepw  606,  2d 
L.  R.  A.  666,  37  Pac.  163,  no  equitable  charge  where  not  shown  that 
trust  property  went  to  swell  fund  in  question;  Nonotuck  Silk  Co.  v. 
Flanders,  87  Wis.  242,  58  N.  W.  385,  no  charge  against  bank's  assets 
where  no  part  of  fund  came  into  receiver's  hands. 

Distinguished  in  Ijowe  v.  Jones,  192  Mass.  102,  116  Am  St.  Eep.  225, 
7  Ann.  Ga&  551,  6  L.  R.  A.  (N.  S.)  487,  78  N.  E.  404,  holding  where 
decedent,  holding  stock  in  trust  wrongfully  pledged  same,  administra^: 
tor  could  not  be  compelled  to  secure  loan  out  of  assets  of  estate. 

When  «  bank  does  not  take  title  to  money  deposited  with  or  col- 
•    lected  by  it,  and  the  right  to  recover  such  money  upon  the  insol- 
vency of  the  bank.    Note,  86  Am.  St.  Rep.  803. 

National  bank  receiver  cannot,  as  against  other  creditors  of  diiectozB^ 
follow  property  conveyed  in  payment  of  note  discounted  at  bank. 

Approved  in  In  re  Mulligan,  116  Fed.  718,  hol£ng  bankrupt  having 
possession  of  and  selling  property  of  another,  latter  cannot  trace  fund 
where  most  of  larger  sum,  including  proceeds,  was  lost  by  broker's 
speculation. 

Doctrine  of  election  contemplates  existence  of  Inconsistent  rigbts  one 
only  of  which  shall  be  enjoyed. 

Approved  in  Barrier  v.  Kelly,  82  Miss.  248,  62  L.  R.  A.  421,  33  South. 
978,  where  property  belonging  to  plaintiff  had,  without  authority,  been 
conveyed  to  defendiint  and  at  the  same  time  other  property  conveyed 
to  plaintiff,  he  could  not  obtain  rescission  of  conveyance  while  retain- 
ing property  received. 

Notice  to  trustees  of  grantor's  fraudulent  intent  is  notioe  to  bene- 
ficiaries. 

Limited  in  National  Watei'works  Co.  v.  Kansas,  78  Fed.  432,  pur- 
chasers of  bonds  not  charged  with  notice,  which  trustee  under  mortgage 
had. 

Creditor's  right  to  participate  under  repudiated  assignment  or  deed 
of  trust  for  creditors.    Note,  54  L.  R.  A.  344,  348. 

Miscellaneous.  Cited  in  Beetson  v.  Stoops,  186  N.  Y.  464,  9  Ann. 
Gas.  953,  79  N.  E.  733,  holding  one  taking  devise  under  will  is  estopped 
to  attack  devise  of  curtesy  property  to  another;  Curtain  v.  Talley,  46 
Fed.  582,  citing  quotation  from  opinion  of  lower  court  in  statement  of 
facts ;  Early  Times  Distillery  Co.  v.  Zciger,  9  N.  M.  43,  49  Pae.  727,  as 
to  equitable  jurisdiction  in  similar  case. 
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133  V.  8.  697-709,  33  L.  Ed.  727,  10  Sap.  Ct.  378,  BOESCH  ▼.  GRAFF. 
Refusal  of  court  to  grant  reboarlng  is  not  roTiewaUe. 
Approved  in  Morgan  v.  Benedum,  167  Fed.  234,  84  C.  C.  A.  675,  hold- 
ing appeal  will  not  lie  from  order  denying  petition  for  rehearing;  Bond- 
holders etc.  R.  R.  Co.  V.  Toledo  etc.  R.  Co.,  62  Fed.  169, 10  C.  C.  A.  319, 
dismissing  appeal ;  McLeod  v.  New  Albany,  66  Fed.  382, 13  C.  C.  A.  525, 
same  effect  as  rule. 


Absolnto  assignment,  sul)ject  to  reversion  in  default  of  payment, 
title,  and  assignee  may  sue. 

Distinguished  in  Arnold  Monophase  Electric  Co.  v.  Wagner  Eleftric 
Mfg.  Co.,  148  Fed.  239,  agreement  for  sale  of  patent  construed  and  held 
not  to  pass  title,  so  that  assignee  could  not  sue  for  infringement. 

Invention  patented  in  United  States  and  Europe  cannot  1>e  Imported 
and  sold  here  wltbont  license. 

Approved  in  Daimler  Mfg.  Co.  v.  Conklin,  170  Fed.  72,  27  L.  R.  A. 
(N.  S.)  534,  95  C.  C.  A.  346,  holding  where  one  purchases  United  States 
patented  article  in  foreign  country  and  brings  it  to  this  country,  he  is 
guilty  of  infrinji^emcnt ;  Goodyear  Tire  etc.  Co.  v.  Rubber  Tire  Wheel 
Co.,  164  Fed.  872,  holding  decree  of  United  States  courts  holding  origi- 
nal patent  invalid  is  not  bar  to  suit  for  its  infringement  in  Cuba; 
Edison  Phonograph  Co.  v.  Pike,  116  Fed.  864,  holding  licensee  contract- 
ing not  to  sell  patent  less  than  certain  price,  nor  to  sell  without  pur- 
chaser signed  similar  agreement,  purchaser  acting  otherwise  knowingly, 
infringes  patent;  California  Electrical  Works  v.  Finck,  47  Fed.  586, 
holding  purchaser  in  distriot  of  one  assignee  could  not  sell  in  course  of 
trade  in  another  district;  Featherstone  v.  Ormonde  Cycle  Co.,  53  Fed. 
Ill,  applying  rule  to  original  owner  of  patent;  Dickerson  v.  Matheson, 
57.  Fed.  527,  6  C.  C.  A.  466,  and  Dickerson  v.  Tinling,  84  Fed.  194,  28 
C.  C.  A.  139,  one  who  so  sold  held  liable  as  infringer;  Graff  v.  Boesch, 
50  Fed.  661,  following  principal  case  and  allowing  profits  only;  dissent- 
ing opinion  in  Keeler  v.  Standard  Folding  Bed  Co.,  157  U.  S.  669,  671, 
89  L.  Ed.  852,  15  Sup.  Ct.  742,  majority  holding  one  who  purchased  of 
assignee  in  his  district  might  sell  anywhere  in  United  States. 

Distinguished  in  Hobbie  V.  Jennison,  149  U.  S.  363,  87  L.  EcL  769,  13 
Sup.  Ct.  881,  assignee  selling  patented  article  to  be  used  in  district  not 
his  own,  not  liable  for  infringement;  Keeler  v.  Standard  etc.  Bed  Co., 
157  U.  S.  664,  39  L.  Ed.  850,  15  Sup.  C?t.  740,  one  who  purchases  of 
assignee  in  his  district  may  sell  anywhere  in  United  States;  Daimler 
Mfg.  Co.  V.  Conklin,  160  Fed.  683,  685,  holding  one  pnrchasing  in- 
foreign  country  an  article  patented  in  United  States  does  not  become 
'infringer  by  bringing  it  into  this  country. 
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Sale  of  patented  article  purchased  abroad  as  infringement.    Note, 
8  Ann.  Oas.  852. 

Purchaser's  right  to  eell  or  use  personalty  free  from  restrictions 
affecting  it  in  vendor's  hands.    Not^,  55  L.  R.  A.  639. 

Right  to  sell  or  use  imported  article  covered  by  domesftic  patent. 
Note,  27  L.  R.  A.  (N.  S.)  535. 

Importation  of  article  made  abroad  by  process  patented  at  home  as 
an  infringement.    Note^  20  E.  R.  0.  713. 

Siaster'8  report  is  merely  adTisory,  court  may  act  upon  it  in  "Wliole  or 
in  part. 

Approved  in  McSheny  Mfg.  Co.  v.  Dowagiao  Mfg.  Co.,  163  Fed.  36, 
89  C.  C.  A.  512,  holding  appellate  court  will  determine  whether  there 
was  legal  evidence  to  sustain  it;  Johnson  v.  Gallegos,  10  N.  M.  4,  60 
Pac.  72,  holding  court,  of  its  own  motion,  may  make  additional  findings 
to  those  of  master,  if  based  upon  evidence,  and  proper  determination  is 
thereby  assisted. 

Conclusiveness  and  weight  of  master's  findings  of  fact.    Note,  19 
Ann.  Oas.  909,  912. 

One  seeking  recoyery  liecause  eompeUed  to  lower  price  to  compete  with 
inftinger  has  1)urden  of  proof. 

Approved  in  Pressed  Prism  Glass  Co.  v.  Continuous  Glass  Prism  Co., 
181  Fed.  156,  holding  one  may  recover  amount  of  sales  made  by 
infringer. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  51  L.  R.  A.  812. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  £.  R.  0.  854. 


NOTES 
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134  tr.  8.  1-21,  83  L.  Ed.  842,  10  Sap.  Ct.  604,  HANS  ▼.  I.OUISIAKA. 

Federal  qnestlon  glTes  Circuit  Court  no  Jurisdiction  over  suit  by  in- 
dividual against  State. 

Approved  in  Illinois  Cent.  R.  B.  Co.  v.  Adams,  180  XT.  S.  38,  46  L.  Ed. 
414,  21  Sup.  a.  255,  and  Bell  v.  Mississippi,  177  U.  8.  693,  44  L.  Ed. 
945,  20  Sup.  Ct.  1031,  both  following  rule;  Hopkins  v.  Clemson  Agri- 
cultural College,  221  U.  S.  642,  85  L.  R.  A.  (K.  S.)  243,  55  L.  Ed.  894, 
31  Sup.  Ct.  654,  holding  agricultural  college  receiving  aid  from  State  is 
not  immune  from  suit;  Ex  parte  Young,  209  U.  S.  150,  14  Ann.  Cas. 
764,  IS  L.  R.  A.  (N.  S.)  932,  52  L.  Ed«  725,  28  Sup.  Ct.  441,  holding  Cir- 
cuit  Court  has  jurisdiction  of  suit  by  railroad  to  enjoin  enforcement  of 
rates ;  Kansas  v.  Colorado,  206  U.  S.  82,  51  L.  Ed.  968,  27  Sup.  Ct.  655, 
holding  Supreme  Court  has  original  jurisdiction  of  suit  between  Kansas 
and  Colorado  over  waters  of  Arkansas  River;  Kansas  v.  Colorado,  185 
(J.  S.  140,  46  L.  Ed«  844,  22  Sup.  Ct.  557,  holding  right  of  Colorado  to 
deprive  Kansas  of  water  from  Arkansas  River  is  controversy  between 
States;  Missouri  v.  Illinois,  180  U.  S.  233,  45  L.  Ed.  509,  21  Sap.  Ct. 
341,  holding  construction  of  public  works  by  public  corporation  which 
injures  health  of  citizens  of  another  State  is  basis  for  action  in  Supreme 
Court ;  Smith  v.  Reeves,  178  U.  S.  446,  44  L.  Ed.  1145,  20  Sup.  Ct.  923, 
holding  action  against  State  treasurer  to  compel  him  to  refund  money 
to  taxpayers  is  action  against  State;  Louisiana  v.  Texas,  176  U.  S.  15, 
44  L..Ed.  853,  20  Sup.  Ct.  256,  holding  enforcement  of  quarantine  laws 
by  health  officer  to  damage  of  citizens  of  anot/her  State  is  not  contro- 
versy between  citizens  of  different  States;  Cliesapeake  &  Delaware 
Canal  Co.  v.  United  States,  223  Fed.  932,  L.  R.  A.  1916B,  734,  139 
C.  C.  A.  406,  holding  action  by  United  States  to  recover  dividends  can- 
not be  barred  by  statute  of  limitations;  Storm  Lake  Tab  etc  Factory 
XIV— 70  (1105) 
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V.  ^nneapolis  etc.  R.  Co.,  209  Fed.  902,  holding  suit  to  recover  dam- 
ages under  Carmack  Amendment  is  only  removable  when  value  exceeds 
three  thousand  dollars;  Morenci  Copper  Co.  v.  Freer,  127  Fed.  203,  hold- 
ing suit  by  a  West  Virginia  corporation  to  restrain  the  attorney  gen- 
eral from  instituting  suit  to  forfeit  corporation's  charter  was  suit 
against  State;  Farmers'  Nat.  Bank  v.  Jones,  105  Fed.  464,  holding  suit 
against  officers  of  State  to  compel  them  to  issue  evidence  of  debt  is 
action  against  State;  Love  v.  Filtsch,  33  Okl.  132,  124  Pac.  31,  refusing 
to  allow  mandamus  against  State  to  compel  auditing  of  account;  State 
V.  Murray,  79  S.  C.  336,  60  S.  E.  935,  holding  suit  against  commission 
appointed  to  wind  up  dispensary  business  of  State  is  in  fact  suit  against 
State ;  dissenting  opinion  in  South  Dakota  v.  North  Carolina,  192  U.  S. 
•342,  48  L.  Ed.  471,  24  Sup.  Ct.  275,  284,  286,  majority  holding  Federal 
Supreme  Court  has  ori^al  jurisdiction  over  suit  by  South  Dakota 
against  North  Carolina  to  compel  payment  of  bonds  issued  by  latter 
Stiate;  North  Carolina  v.  Temple,  134  U.  S.  30,  83  L.  Ed.  852,  10  Sup. 
Ct.  511,  dismissing  suit  against  State ;  California  v.  SouUiem  Pao.  Ry. 
Co.,  157  U.  S.  256,  39  L.  Ed.  693,  15  Sup.  Ct.  602,  holding  city  could 
not  be  joined  as  coplaintifE  against  State;  Belknap  v.  Schild,  161  U.  S. 
18,  40  L.  Ed.  602,  16  Sup.  Ct.  445,  holding  navy  officers  could  not  be  en- 
joined from  infringing  patent;  Ball  v.  Halsell,  161  U.  S.  83,  40  L.  Ed. 
625,  16  Sup.  Ct.  557,  assignment  of  claim  against  United  States;  Fitts 
V.  McGhee,  172  U.  S.  524,  43  L.  Ed.  540,  19  Sup.  Ct.  272,  dismissing 
suit  against  attorney  general  as  suit  against  State;  Galbes  v.  Girard, 
46  Fed.  501,  action  against  California  dismissed ;  Yale  College  v.  Sanger, 
62  Fed.  179,  186,  denying  affirmative  relief  against  State  treasurer  to 
compel  payment  of  income ;  Smith  v.  Rackliffe,  87  Fed.  968,  31  C.  C.  A. 
328,  and  Bloxham  v.  Florida  Cent  R.  R.,  35  Fla.  712,  17  South.  918, 
■both  dismissing  suit  to  compel  State  treasurer  to  refund  taxes  illegally 
X50ll«cted;  In  re  Mt.  Vernon,  147  111.  365,  35  N.  E.  534,  holding  prop- 
erty of  State  could  not  be  assessed;  Peck  v.  State,  137  N.  Y.  376,  23 
Am.  St.  Rep.  739,  33  N.  E.  318,  holding  judgment  against  asylum  board 
not  binding  on  State;  Lord  &  Polk  Chemical  Co.  v.  Board  of  Agricul- 
ture, 111  N.  C.  136,  15  S.  E.  1032,  action  against  department  of  State 
to  recover  money  dismissed ;  United  States  v.  Texas,  143  U.  S.  644,  645, 
36  L.  Ed.  292,  293,  12  Sup.  Ct.  493,  obiter;  The  Paquetto  Habana,  175 
U.  S.  703,  44  L.  Ed.  330,  20  Sup.  Ct.  300,  arguendo. 

Distinguished  in  Tuchman  v.  Welch,  42  Fed.  550,  holding  suit  to  re- 
strain county  attorney  from  prosecuting  indictments  not  suit  against 
State. 

Ohservationa  unnecenary  to  diedalon  oucht  not  to  oatwelgli  considfln^ 
tlons  leading  to  different  resolt 
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•  Approved  in  United  States  v.  Illinois  Cent.  R.  Co.,  170  Fed.  547,  95 
C.  C.  A.  628,  holding  obiter  dicta  of  Supreme  Court  not  binding  on  lower 
courts;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  135,  33  L.  Ed. 
141,  10  Sup.  Ct.  693,  arguendo. 

State  cannot  be  compelled  to  i^erform  ita  contracts,  bnt  cannot  impair 
ilfi^ta  ttaerennder. 

Approved  in  De  Laittre  v.  Board  of  Commrs.,  149  Fed.  802,  refusing 
to  compel  State  land  commissioners  to  execute  deeds  or  issue  patents 
for  State  lands ;  Pennoyer  v.  McConnaughy,  140  U.  S.  18,  35  L.  Ed.  368, 
11  Sup.  Ct.  704  (affirming  14  Sawy.  595,  43  Fed.  339,  340),  statute 
authorizing  land  commissioners  to  cancel  certificates  from  State  under 
certain  conditions  held  void;  In  re  Tyler,  149  U.  S.  191,  37  L.  Ed.  698, 
13  Sup.  Ct.  793,  holding  levies  by  State  officer  excessive  and  unwar- 
ranted; Stanley  v.  Schwalby,  85  Tex.  353,  19  S.  W.  266,  holding  army 
officers  liable  for  unlawful  occupation. 

liability  of  State  or  its  officers  to  suit  for  specific  performance  of 
contract.    Note,  6  Ann.  Oas,  295. 

When  public  officers  are  eubject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Bap. 
832. 

Miscellaneous.  Cited  in  Giles  v.  Harris,  189  XT.  S.  488,  47  L.  Ed.  912, 
23  Sup.  Ct.  642,  holding  equity  will  not  compel  county  board  of  regis- 
trars to  enroll  negro  on  voting  list  under  Ala.  Const.,  art.  VIII;  Front 
V.  Starr,  188  U.  S.  543,  47  L.  Ed.  587,  23  Sup.  Ct.  400,  holding  suit 
against  Nebraska  board  of  transportation  for  purpose  of  fixing  mini- 
mum railroad  rates  is  not  suit  against  State;  Union  Trust  Co.  v. 
Steams,  119  Fed.  791,  holding  suit  against  attorney  general  to  enjoin 
him  from  instituting  criminal  prosecution  is  action  against  State ;  Salem 
Mills  Co.  V.  Lord,  42  Or.  94,  69  Pac.  1037,  holding  court  will  not  look 
beyond  nominal  parties  to  see  if  action  is  against  State. 

134  tr.  8.  22-31,  33  K  Ed.  849,  10  Snp.  Ot.  509,  NOBTH  GABOLUTA  ▼. 


Circuit  Court  Has  no  Jnrlidletioii  of  vnlt  ai^alnst  State  by  dtiaen 

thereof. 

« 

Approved  in  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S.  642, 
35  L.  B.  A.  (K.  S.)  243,  55  L.  Ed.  894,  31  Sup.  Ct.  654,  holding  agricul- 
tural college  receiving  aid  from  State  is  not  immune  from  suit; 
Louisiana  v.  Steele  134  U.  S.  232,  33  L.  Ed.  892,  10  Sup.  Ct.  512,  follow- 
ing rule ;  Belknap  v.  Schild,  161  U.  S.  19,  40  L.  Ed.  602, 16  Sup.  Ct.  446, 
holding  officers  of  United  States  could  not  be  enjoined  from  infringing 
patent;  Fitte  v.  McGhee,  172  U.  S.  524,  43  L.  Ed.  540,  19  Sup.  Ct.  272, 


134  U.  S.  31-40  NOTES  ON  U.  S,  REPOETS.  1108 

dismissing  actian  against  attorney  general  to  restrain  reduction  of  tolls ; 
Peck  V.  State,  137  N.  Y.  376,  S3  Am.  St.  Eep.  739,  33  N.  E.  318,  holding 
money  judgment  against  asylum  board  not  binding  on  State;  Chemical 
Co.  V.  Board  of  Agriculture,  111  N.  C.  136,  15  S.  E.  1032,  dismissing 
action  to  recover  money  brought  against  department  of  State;  United 
States  v.  Texas,  143  U.  S.  644,  36  L.  Ed.  292,  12  Sup.  Ct.  493,  arguendo. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  8t.  Bep. 
843. 

Liability  of  State  or  its  officers  to  suit  for  speeifio  performance  of 
contract.    Note,  5  Ann.  Oas.  296. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  8.)  203. 

134  U.  S.  81-40,  S3  K  Ed.  801,  10  Sup.  Ot  424,  SILEXIBECSEB  T.  PLY- 
MOUTH COUNTY. 

First  eigbt  amendments  to  Oonstitation  restrict  only  Federal  govern- 
ment. 

Approved  in  Ughbanks  v.  Armstrong,  208  U.  S.  487,  52  L.  Ed.  584,  28 
Sup.  Ct.  372,  holding  that  denial  of  right  to  apply  for  parole  does  not 
deprive  one  of  due  process  of  law;  Ohio  v.  DoUison,  194  U.  S.  447,  48 
L.  Ed.  1066,  24  Sup.  Ct.  763,  upholding  Ohio  local  option  law ;  People 
v.  Tool,  35  Colo.  238,  117  Am.  St.  Bep.  198,  6  L.  B.  A.  (N.  S.)  822,  86 
Pac.  228,  McDougall  v.  Sheridan,  23  Idaho,  223,  128  Pac.  965,  0  'Flynn 
v.  State,  89  Miss.  864, 119  Am.  St.  Bep.  727, 11  Ann.  Gas.  530,  9  L.  B.  A. 
(N.  S.)  1119,  43  South.  83,  Ex  parte  Allison,  48  Tex.  Cr.  640,  13  Ann. 
Gas.  684,  3  L.  B.  A.  (N.  S.)  622,  90  S.  W.  495,  and  Merchants'  Stock 
etc.  Co.  V.  Board  of  Trade,  201  Fed.  26,  120  C.  C.  A.  582,  all  holding 
right  of  trial  by  jury  does  not  exist  in  prosecution  for  criminal  con- 
tempt; Williams  v.  Hert,  110  Fed.  168,  holding  Const.  U.  S.,  Amd.,  arts. 
y,  VI,  relating  to  trials  in  criminal  cases,  apply  only  to  Federal 
courts ;  Kirkland  v.  State,  72  Ark.  177,  105  Am.  St.  Bep.  25,  65  L.  B.  A. 
76,  78  S.  W.  772,  upholding  statute  providing  for  summary  proceedings 
for  condemnation  and  destruction  of  liquor  illegally  kept  for  sale; 
People  V.  Botkin,  9  Cal.  App.  250,  98  Pac.  864,  holding  person  sending 
poisoned  candy  to  person  in  other  State,  where  death  results,  is  amen- 
able to  laws  of  State  from  which  same  is  sent ;  Pittman  v.  State,  51  Fla. 
104,  8  L.  B.  A.  (N.  S.)  .509,  41  South.  389,  holding  right  of  accused  to 
subpoena  witnesses  should  not  be  delayed  until  case  is  ready  for  trial ; 
Coleman  v.  State,  141  Ga.  733,  82  S.  £.  229,  holding  selecting  jury  from 
remains  of  previous  panel  does  not  violate  due  process  of  law;  Loeb  v. 
Jennings,  133  Ga.  802,  18  Ann.  Gas.  376,  67  S.  E.  104,  holding  one  vio- 
lating municipal  ordinance  is  not  entitled  to  trial  by  jury;  American 
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•Express  Co,  v.  Southern  Indiana  Express  Co.,  167  Ind.  310,  78  N".  E. 
•1027,  holding*  injunction  will  lie  to  compel  railroad  to  distribute  cars 
dndiscriminately;  State  v.  United  States  Express  Co.,  164  Iowa,  137, 
146  N.  W.  460,  upholding  Webb-Kenyon  Act  regarding  importation  of 
intoxicating  liquor;  Hunter  y.  Wells  Fargo  Express  Co.,  134  La.  363, 
^  South.  141,  holding  State  may  impose  greater  tax  on  foreign  corpo- 
rations ;  State  v.  Parker  Distilling  Co.,  236  Mo.  301,  139  S.  W.  477,  up- 
holding right  of  State  to  tax  dealers  in  intoxicating  liquors;  Buck  ▼. 
•Dick,  27  Okl.  857,  113  Pac.  921,  holding  where  no  argument  is  made  on 
point  that  sixth  amendment  has  been  violated,  same  will  be  deemed 
waived ;  State  v.  Persica,  130  Tenn.  58,  66, 168  S.  W.  1059, 1061,  uphold- 
ing right  of  freeholders  to  petition  to  abate  nuisance ;  Mischer  v.  State, 
41  Tex.  Cr.  221,  96  Am.  St.  Rep.  780,  53  S.  W.  628,  holding  act  of  June 
18,  1897,  of  Texas,  relating  to  prosecutions  for  rape,  does  not  violate 
sixth  amendment  of  Federal  Constitution ;  dissenting  opinion  in  Strick- 
land V.  State,  137  Ga.  20,  Ann.  Oas.  1913B,  823,  36  L.  B.  A.  (K.  S.)  115, 
72  S.  E.  269,  majority  upholding  act  requiring  license  to  carry  deadly 
weapons ;  Brown  v.  New  Jersey,  175  U.  S.  174,  44  L.  Ed.  120,  20  Sup. 
Ct.  78,  holding  New  Jersey  statute  providing  for  "struck  juries"  con- 
stitutional; Southern  Express  Co.  v.  Commonwealth,  92  Va.  67,  41 
L.  R.  A.  489,  22  S.  E.  811,  holding  eighth  amendment  did  not  apply  to 
State  law  fixing  penalties ;  Martin  v^  Johnson,  11  Tex.  Civ.  App.  634,  33 
S.  W.  308,  generally  respecting  excessive  fines ;  Miller  v.  Commonwealth, 
88  Va.  623,  arguendo. 

Constitutional  right  of  an  accused  to  be  confronted  by  the  wit- 
nesses, and  what  is  an  invasion  of  that  right.  Note,  129  Am.  St. 
Bep.  SO. 

Cruel  and  unusual  punishments.    Note,  85  K  R.  A.  579. 

Article  m  of  Oonstltation  requiring  Jury  trials  applies  only  to  Fed- 
eral courts. 

Approved  in  Tindall  v.  Nisbet,  113  Ga.  1133,  39  S.  E.  453,  holding  in 
action  against  receiver  of  insolvent  debtor  for  misappropriation  of 
funds,  he  is  not  entitled  to  jury  trial. 

General  scope  of  constitutional  provision  guaranteeing  right  of  trial 
by  jury.    Note,  1  Ann.  Oas.  704. 

Right  to  jury  trial  in  contempt  proceedings.  Note,  Ann.  Oas. 
1913D,  458. 

Courts  liaye  inHerent  power  to  punish  contempt  by  summary  proceed- 
ings. 

Approved  in  United  States  v.  Shipp,  203  U.  S.  575,  8  Ann.  Oas.  266, 
51  L.  Ed.  824,  27  Sup.  Ct.  165|  holding  murder  of  one  sentenced  to  death, 
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pending  latter 's  appeal,  is  contempt  of  Supreme  Court;  Bessette  v. 
W.  B.  Conkey  Co.,  194  U.  S.  337,  48  L.  Ed.  1005,  24  Sup.  Ct.  665,  judg- 
ment of  Federal  court  finding  one  not  party  guilty  of  contempt  .for  vio- 
lating injunction  is  reviewable  by  writ  of  error ;  United  States  v.  Toledo 
Newspaper  Co.,  220  Fed.  473,  475,  holding  editor  of  newspaper  guilty 
of  contempt  in  publishing  articles  tending  to  embarrass  judge;  In  re 
Cole,  163  Fed.  184,  23  L.  R.  A.  (N.  S.)  255,  90  C.  C.  A.  50,  holding 
before  bankrupt  can  be  punished  for  contempt  on  account  of  failure  to 
pay  money  to  trustee,  it  must  be  shown  he  had  charge  of  money;  Ex 
parte  Strieker,  109  Fed.  148,  holding  person  summarily  adjudged  guilty 
of  contempt  not  committed  in  presence  of  court  and  imprisoned  for 
nonpayment  of  fine  is  deprived  of  liberty  without  due  process  of  law; 
In  re  Reese,  107  Fed.  946,  47  C.  C.  A.  87,  holding  person  not  party  who 
interferes  with  order  of  court  may  be  punished  as  for  a  contempt ;  Ripon 
Knitting  Works  v.  Schreiber,  101  Fed.  813,  holding  refusal  of  bank- 
rupt to  surrender  property  to  trustee  under  order  of  court  is  punish- 
able as  for  contempt ;  In  re  Perkins,  100  Fed.  953,  holding  Rev.  Stats., 
§  725,  relating  to  contempt,  applies  only  to  Circuit  and  District  Courts ; 
Re  Compters,  40  App.  D.  C.  323,  325,  upholding  prosecution  for  contempt 
for  violation  of  injunction  against  publication  of  ** unfair  list";  State 
V.  Hanaphy,  117  Iowa,  19,  90  N.  W.  601,  holding  sale  of  intoxicating 
liquors  in  Iowa,  by  order  to  manufacturer  in  Illinois,  does  not  subject 
salesmai;  who  made  the  sale  to  prosecution  under  Iowa  Code,  §  2382, 
prohibiting  acceptance  of  order  for  sale  of  liquor;  State  v.  Shepherd, 
177  Mo.  239,  76  S.  W.  90,  holding  article  published  in  newspaper  attack- 
ing Supreme  Court  of  Missouri  was  scandalous  and  publisher  guilty  of 
contempt  of  court ;  Smith  v.  Speed,  11  Okl.  Ill,  56  LI  R.  A.  402,  66  Pac. 
616,  judge  may,  in  chambers,  hear  citation  for  contempt  for  violation  of 
injunction ;  Coleman  v.  State,  121  Tenn.  9, 113  S.  W.  1047,  holding  inter- 
ference with  jury  amounted  to  contempt  of  court;  Ex  parte  Roper,  61 
Tex.  Cr.  85,  134  S.  W.  343,  holding  evidence  showed  that  accused  was 
connected  in  business  with  his  son  so  as  to  be  guilty  of  violating  injunc- 
tion restraining  sale  of  liquor;  Burbach  v.  Milwaukee  El.  Ry.  &  L.  Co., 
119  Wis.  387,  96  N.  W.  830,  upholding  Rev.  Stats.  1898,  §  2931,  provid- 
ing for  enforcement,  by  attachment,  of  costs  against  guardian  for 
minor;  In  re  Meggett,  105  Wis.  293,  297,  81  N.  W.  420,  422,  holding 
action  of  court  in  ordering  money  collected  in  foreclosure  proceedings 
in  violation  of  injunction  refunded  cannot  be  reviewed  on  habeas  cor- 
pus; In  re  Debs,  168  U.  S.  596,  39  L.  Ed.  1106,  15  Sup.  Ct.  911  (affirm- 
ing 64  Fed.  753),  contempt  for  disobeying  injunction  not  to  obstruct 
highways ;  Tinsley  v.  Anderson,  171  U.  S.  108,  43  L.  Ed.  97,  18  Sup.  Ct- 
808,  sustaining  contempt  proceedings  without  jury;  United  States  v. 
Sweeney,  95  Fed.  460,  holding  strikers  violating  injunction  of  court  not 
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entitled  to  jury  trial ;  State  v.  Saunders,  66  N.  H.  88,  18  L.  R.  A.  656, 
25  Atl.  596,  holding  jury  could  not  be  demanded  as  constitutional  right 
in  action  to  abate  liquor  nuisance;  Ex  parte  Keeler,  45  S.  S.  543,  55 
Am.  St.  Rep.  790,  31  L.  R.  A.  679,  23  S.  E.  867,  holding  similarly;  State 
V.  Markuson,  5  N.  D.  155,  64  N.  W.  937,  and  State  v.  Mitchell,  3  S.  D. 
226,  52  N.  W.  1052,  both  holding  contempt  proceedings  not  triable  by 
jury ;  dissenting  opinion  in  Hartley  v.  Henretta,  35  W.  Va.  239, 13  S.  E. 
380,  majority  holding  court  could  not  restrain  sale  of  liquors. 

Distinguished  in  dissenting  opinion  in  Re  Gompers,  40  App.  D.  C.  341, 
majority  upholding  prosecution  for  violation  of  injunction  against  pub- 
lication of  ''unfair  list.'' 

Contempt  procedure  in  Federal  court.    Note,.  Ann.  Oaa.  1915D, 
1048,  1056,  1058. 

Invalidity  of  part  of  statute  does  not  necessarily  render  whole  Toid. 
Approved  in  State  v.  Kibling,  63  Vt.  642,  22  Atl.  615,  holding  law 
operative  as  to  offenses  under  State  control. 

State  may  proUlUt  keeping  of  intoxicating  Ilqaois  for  sale. 

Approved  in  United  States  v.  Cohn,  2  Ind.  Ter.  492,  52  S.  W.  44,  up- 
holding prohibiting  sale  of  malt  liquor  in  Indian  Territory;  State  v. 
Fredeiickson,  101  Me.  46,  63  Atl.  539,  upholding  statute  prohibiting  sale 
of  liquor  and  declaring  cider  kept  for  sale  as  beverage  to  be  intoxicat- 
ing; Harrell  v.  Speed,  113  Tenn.  230,  106  Am.  St.  Rep.  814,  81  S.  W. 
841,  one  running  bar  on  boat  plying  between  Arkansas  and  Tennessee 
is  subject  to  Tennessee  license  for  running  bar  while  boat  on  Tennessee 
side;  Webster  v.  State,  110  Tenn.  505,  82  S.  W.' 182,  upholding  act 
prohibiting  sale  of  liquor  within  four  miles  of  institutions  of  learning; 
Giozza  V.  Tiernan,  148  U.  S.  662,  37  L.  Ed.  602,  13  Sup.  Ct.  724,  holding 
State  tax  upon  sale  of  liquors  valid;  State  v.  Roby,  142  Ind.  192,  51 
Am.  St.  Rep.  191,  33  L.  R.  A.  221,  41  N.  E.  153,  act  prohibiting  horse- 
racing  held  valid;  Wright  v.  State,  88  Md.  440,  41  Atl.  797,  statute 
prohibiting  sale  of  oleomargarine;  State  v.  Markuson,  5  N.  D.  154,  64 
N.  W.  936,  and  State  v.  Brennan,  2  S.  D.  390,  50  N.  W.  626,  prohibitory 
liquor  laws;  dissenting  opinion  in  Rhodes  v.  Iowa,  170  U.  S.  427,  42 
L.  Ed.  1096,  18  Sup.  Ct.  669,  majority  holding  statute  making  it  penal 
to  transport  liquors  could  not  apply  to  interstate  transportation. 

Limited  in  Leisy  v.  Hardin,  135  U.  S.  122,  34  L.  Ed.  137,  10  Sup.  Ct. 
689  (see  dissenting  opinion  in  135  U.  S.  129,  34  L.  Ed.  139,  10  Sup.  Ct. 
691),  holding  State  statute  void  so  far  as  it  prohibited  sale  of  imported 
liquors  in  original  packages. 

General  power  of  State  to  regulate  and  prohibit  traffic  in  intoxi- 
cating liquors.    Note,  2  Ann.  Oas.  98. 
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Constitutional    right   to    proliibit    sale   of    intozieants.    Note,  16 

L.  R.  A.  (N.  S.)  934,  937. 
Validity  of  statute  authorizing  issuance  of  injunction  against  com- 

mission  of  crime.    Note,  13  Ann.  Oas.  689. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A« 
325. 

Miscellaneous.  Cited  in  Thomas  v.  Kansas,  205  U.  S.  536,  51  L.  XScL 
919,  27  Sup.  Ct.  789. 

134  U.  S.  41-45,  33  L.  Ed.  833,  10  Sop.  Ot.  485,  McCORMIOK  HABVEST- 
INQ  MAGH.  CO.  v.  WAI.THEBS. 

No  bill  of  exceptions  having  been  talEen,  only  denial  of  Circnit  Coiirt*8 
Jnrisdlction  was  considered. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  McBride,  141  U.  S.  128,  35 
L.  Ed.  660,  11  Sup.  Ct.  982,  reviewing  question  of  jurisdiction  only, 
judgment  being  for  less  than  five^  thousand  dollars. 

Where   Jurisdiction   depends  npon  diverse   dtizendiip,  snlt   may  be 
brought  where  either  party  residee. 

Approved  in  Sweeney  v.  Carter  Oil  Co.,  199  U.  S.  257,  50  L.  Ed.  181, 
26  Sup.  Ct.  55,  and  United  States  Fidelity  etc.  Co.  v.  Board  of  Commrs. 
of  Woodson  County,  145  Fed.  146,  both  following  rule;  Macon  Grocery 
Co.  V.  Atlantic  Coast  Line  R.  R.  Co.,  215  U.  S.  509,  54  L.  Ed.  304.  30 
Sup.  Ct.  184,  holding  suit  to  enjoin  increase  of  railroad  rates  must  be 
brought  in  residence  of  plaintiff  or  defendant;  Davidson  Bros.  Marble 
Co.  V.  United  States,  213  U.  S.  17,  53  L.  Ed.  678,  29  Sup.  Ct.  324,  hold- 
ing suit  on  bond  of  public  contractor  can  only  be  brought  in  district 
where  he  is  an  inhabitant;  Matter  of  Moore,  209  U.  S.  502,  505,  511, 
14  Ann.  Cag.  1164,  52  L.  Ed.  910,  911,  913,  28  Sup.  Ct.  585,  706,  holding 
where  both  parties  consent,  all  objections  to  jurisdiction  are  deemed 
to  be  waived ;  Ex  parte  Wisner,  203  U.  S.  459,  51  K  Ed.  268,  27  Sup.  Ct. 
150,  holding  where  both  parties  are  nonresidents.  Circuit  Court  has 
no  jurisdiction;  Louisville  etc.  R.  Co.  v.  Western  Union  Telegraph  Co., 
218  Fed.  98,  holding  suit  brought  in  State  where  plaintiff  is  citizen 
and  resident  is  subject  to  removal;  Stone  v.  Chicago  B.  &  Q.  R.  Co., 
195  Fed.  834,  holding  residence  of  railroad  is  State  where  it  is  incor- 
porated; Whittaker  v.  Illinois  Cent.  R.  Co.,  176  Fed.  131,  holding  suit 
under  Federal  Liability  Act  can  only  be  brought  in  district  where  de- 
fendant is  inhabitant ;  Imperial  Colliery  Co.  v.  Chesapeake  &  O.  Ry.  Co., 
171  Fed.  589,  and  Memphis  Cotton  Oil  Co.  v.  Illinois  Cent.  R.  Co., 
164  Fed.  292,  both  holding  suit  against  railroad  under  Interstate  Com- 
merce Act  can  only  be  brought  in  jurisdiction  where  defendant  is  incor- 
porated; Tierney  v.  Helvetia  Swiss  Fire  Ins.  Co.,  163  Fed.  88,  holding 
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assignee  eannot  maintain  suit  nnless  assignor  could  have  done  so 'in 
same  jurisdiction;  Schultz  v.  Highland  Gold  Mines  Co.,  158  Fed.  341, 
holding  where  suit  was  instituted  by  citizens  of  different  States  against 
citizens  of  different  States,  jurisdiction  attached  to  those  parties  who 
were  residents  of  State  where  suit  was  instituted;  Stimson  v.  United 
etc.  Mach.  Co.,  156  Fed.  299,  holding  assignee  of  chose  in  action  may 
sue  in  Federal  court  if  his  assignor  could;  Iowa  etc.  Min.  Co.  v.  Bliss, 
144  Fed.  450,  where  alien  sued  nonresident  corporation,  defendant  could 
remove  cause  without  plaintiff's  consent;  A.  L.  Wolff  &  Co.  v.  Choctaw 
etc.  R.  Co.,  133  Fed.  602,  one  cannot  be  sued  in  Federal  court  in  district 
other  than  that  of  residence  of  either  party,  where  jurisdiction  depends 
solely  on  diverse  citizenship;  Rome  Petroleum  etc.  Co.  v.  Hughes  etc. 
Drilling  Co.,  130  Fed.  588,  nonresident  defendant  may  remove  cause, 
though  neither  party  is  resident  of  district;  Gale  v.  Southern  Bldg.  etc. 
Assn.,  117  Fed.  734,  holding  bill,  under  act  of  Congress  of  March  3, 1875, 
as  amended,  relating  to  place  of  trial,  foreign  corporation  may  be  sued 
at  residence  of  plaintiff  where  service  has  been  made  under  Code  Va. 
1887,  §  1104 ;  Bowers  v.  Atlantic  G.  &  P.  Co.,  104  Fed.  889,  holding  act 
March  3,  1887,  providing  for  jurisdiction  of  infringement  cases,  limited 
jurisdiction  to  districts  mentioned;  Whitworth  v.  Illinois  Cent.  Ry.  Co., 
107  Fed.  560,  holding  defendant,  by  appearing  and  filing  petition  and 
bond  for  removal  of  cause  to  Federal  court,  submits  to  jurisdiction  of 
State  court ;  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  130  Fed. 
791,  arguendo ;  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  449,  36  L.  Ed.  771, 
12  Sup.  Ct.  937,  dismissing  suit  by  nonresident  of  State  against  cor- 
poration citizen  of  still  another  State;  Martin  v.  Baltimore  etc.  R.  R. 
Co.,  151  U.  S,  677,  88  L.  Ed.  31S,  14  Sup.  Ct.  535,  where  defendant  cor- 
poration was  entitled  to  removals  being  citizen  only  of  State  of  its 
creation;  In  re  Kcasbey  &  Mattisofi  Co.,  160  it.  S.  220,  40  L.  Ed.  406, 
16  Sup.  Ct.  275,  corporation  is  not  citizen  of  State  other  than  that 
of  its  incorporation;  Jewett  v.  Garrett,  47  Fed.  630,  service  of  process 
upon  defendant  in  district  of  plaintiff's  residence  held  sufiicient;  Camp- 
bell V.  Duluth  etc.  Ry.  Co.,  50  Fed.  242,  subject  of  Great  Britain  can 
sue  defendant  only  in  district  of  latter 's  residence;  St.  Louis  etc.  R.  R. 
Co.  V.  Pacific  Ry.  Co.,  52  Fed.  771,  Missouri  corporation  cannot  sue  cor- 
poration created  in  Illinois  in  district  of  California;  Dinzy  v.  Illinois 
Cent.  R.  R.  Co.,  61  Fed.  50,  sustaining  jurisdiction  of  suit  brought  in 
district  of  plaintiff's  residence  against  nonresident  corporation;  Union 
Switch  etc.  Co.  v.  Hall  Signal  Co.,  65  Fed.  628,  holding  suit  for  infringe- 
ment could  be  brought  only  in  district  of  which  defendant  was  inhabi- 
tant; Evansville  Courier  Co.  v.  United  Press,  74  Fed.  919,  suit  brought 
in  district  of  residence  of  plaintiff  corporation,  but  service  held  insuffi- 
cient; Averill  v.  Southern  Ry.  Co.,  75  Fed.  741,  holding  nonresident 
corporations  not  made  parties  not  affected  by  decree;  Sullivan  y.  Bar- 
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nardy  81  Fed.  888,  suit  removed  to  district  of  plaintiff's  residence; 
Miller  y.  Pennsylvania  R.  R.  Co.,  91  Fed.  299,  holding  residence  in  Fed- 
eral district  must  be  averred;  dissenting  opinion  in  Galveston  etc.  Ry. 
Co.  V.  Gonzales,  151  U.  S.  513,  SB  L.  Ed.  254,  14  Sup.  Ct.  407,  majority 
holding  defendant  corporation  inhabitant  only  of  that  Federal  district 
where  it  had  its  principal  ofi&ces;  Loi^  v.  Long,  73  Fed.  371,  arguendo. 
Distinguished  in  Kentucky  Coal  Lands  Co.  v.  Mineral  Development 
Co.,  191  Fed.  906,  holding  action  of  trespass  must  be  brought  in  district 
where  land  is  situated;  Elk  Garden  Co.  v.  T.  W.  Thayer  Cy.,  179  Fed. 
559,  holding  suit  in  ejectment  must  be  brought  in  district  where  land 
^situated ;  Mexican  etc.  R.  R.  Co.  v.  Davidson,  157  U.  S.  208,  89  L.  Ed. 
675,  15  Sup.  Ct.  566,  holding  rule  did  not  apply  to  assignee  of  chose 
in  action;  Hoover  &  Allen  Co.  v.  Columbia  Paper  Co.,  68  Fed.  946, 
holding  objection  to  jurisdiction  waived;  dissenting  opinion  in  l^facon 
Grocery  Co.  v.  Atlantic  Coast  Line  R.  R.  Co.,  215  U.  S.  512,  54  L.  Ed. 
305,  30  Sup.  Ct.  184,  majority  holding  suit  to  enjoin  increase  of  railroad 
rates  must  be  brought  in  residence  of  plaintiff  or  defendant. 

184  U.  S.  46-47,  33  K  Ed.  871,  10  Bup.  Ot  617,  BICHMOND  ETO.  B.  R.  CO. 
V.   THOUBON. 

Appeal  does  not  lie  ftom  order  remanding  caine. 

Approved  in  German  Nat.  Bank  v.  Speckert,  181  U.  S.  407,  408,  409, 
46  L.  Ed.  926,  21  Sup.  Ct.  689,  holding  decision  of  Circuit  Court  of 
Appeals,  reversing  decree  of  Circuit  Court,  is  not  appealable  under  Act 
of  Congress  March  3,  1891,  c.  517;  Vaughan  v.  Mc Arthur  Bros.  Co., 
227  Fed.  366,  holding  where  plaintiffs  delayed  eight  years  in  seeking 
to  have  cause  remanded,  costs  were  properly  taxed  to  it;  Cole  v.  Gar- 
land, 107  Fed.  761,  46  C.  C.  A.  626,*  holding,  under  24  Stat.  553,  c.  373, 
§  6,  relating  to  appeals  from  order  remanding  cause  to  State  court,  writ 
of  error  from  Circuit  Court,  remanding  cause  to  State  court,  will  be 
dismissed ;  Rio  Grande  etc.  Ry.  Co.  v.  Telluride  Power  etc.  Co.,  23  Utah, 
33,  63  Pac.  997,  holding  State  Supreme  Court  has  no  power  to  review 
order  of  Federal  court  declining  jurisdiction  and  remanding  cause; 
Gurnee  v.  Patrick  County,  137  U.  S.  144,  84  L.  Ed.  603,  11  Sup.  Ct.  35, 
Texas  Land  etc.  Co.  v.  Scott,  137  U.  S.  436,  34  L.  Ed.  781,  11  Sup.  Ct. 
141,  Birdseye  v.  Shaeffer,  140  U.  S.  118,  85  L.  Ed.  408,  11  Sup.  Ct.  885, 
Chicago  etc.  Ry.  Co.  v.  Roberts,  141  U.  S.  694,  85  L.  Ed.  906,  12  Sup.  Ct. 
124,  Joy  V.  Adelbert  College,  146  U.  S.  357,  86  L.  Ed.  1004,  13  Sup.  Ct. 
186,  and  In  re  Coe,  49  Fed.  482, 1  C.  C.  A.  326,  applying  rule  in  Circuit 
Court  of  Appeals. 
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184  U.  8.  47-68,  33  L.  Ed.  805,  10  Sup.  Ot.  478,  OBMSBY  ▼.  WEBB. 
Order  admitting  will  to  probate  is  flnaL 
Distinguished  in  Perry  v.  Sweeny,  11   App.  D.  C.  413,  414,  holding 
judgment  of  orphans'  court  admitting  will  to  probate  is  not  conclusive 
as  to  realty  devised. 

Appealable  judgments  or  orders  in  probate  or  administration  pro- 
ceedings.   Note,  Ann.  Oas.  19180,  851,  858. 

Meaning  of  word  ''case''  as  used  in  sense  of  "action''  or  ''proceed- 
ing."   Note,  21  Ann.  Can.  760. 

Acts  of  Congress  alone  determine  wbat  cases  ftom  District  Supreme 
Court  are  reviewable. 

Approved  in  Winslow  v.  Baltimore  etc.  R.  R.  Co.,  28  App.  D.  C.  139, 
holding  decision  of  Supreme  Court  of  District  of  Columbia  confirming 
award  of  appraisers  in  condemnation  proceedings  is  reviewable  by  Court 
of  Appeals. 

Trial  order  of  prol>ate  at  special  term  brings  to  general  term  auestions 
presented  by  bill  of  exceptions. 

Approved  in  Hume  v.  Bowie,  148  U.  S.  254,  37  L.  Ed.  440, 13  Sup.  Ct. 
584,  holding  order  for  new  trial  made  in  general  term  not  reviewable 
in  Supreme  Court;  Gompers  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C. 
562,  holding  in  absence  of  bill  of  exceptions,  court  will  presume  evi- 
dence supported  judgment  of  criminal  contempt. 

Final  decree  in  equity  is  not  reviewable  by  writ  of  error. 
Approved  in  Carino  v.  Insular  Government  of  Philippine  Islands,  212 
U.  S.  456,  53  L.  Ed.  696,  29  Sup.  Ct.  334,  holding  decision  of  Supreme 
Court  of  Philippine  Islands  refusing  registration  of  land  is  reviewable 
on  writ  of  error;  Metropolitan  R.  R.  Co.  v.  Macfarland,  195  U.  S.  329, 
49  L.  Ed.  222,  25  Sup.  Ct.  28,  writ  of  error  is  mode  of  reviewing  judg- 
ment of  District  of  Columbia  Court  of  Appeals  sustaining  award  in  con- 
demnation proceedings;  Thatcher  v.  United  States,  212  Fed.  805,  129 
C.  C.  A.  225,  holding  order  disbarring  attorney  is  reviewable  on  writ  of 
error. 

Probate  of  will  is  not  tn  equity,  and  so  is  reviewable  by  writ  of  error. 
Approved  in  Kenaday  v.  Sinnott,  179  U.  S.  613,  45  L.  Ed.  343,  21  Sup. 
Ct.  235,  holding  jurisdiction  over  residue  of  personalty  in  hands  of 
executrix  can  be  exercised  by  Supreme  Court  of  District  of  Columbia, 
sitting  as  orphans'  court,  under  Md.  Testamentary  Act,  January  26, 
1899,  c.  101;  Campbell  v.  Porter,  162  U.  S.  481,  40  L.  Ed.  1045.  16  Sup. 
Ct.  872,  writ  of  error  to  Supreme  Court  of  District  of  Columbia;  Craig- 
head y.  Alexander,  38  App.  D*  C.  234,  Ann.  Cas.  1913C,  847,  holding 
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decree  directing  petition  to  set  aside  probate  of  will,  to  stand  as  eaveat 
to  will,  is  not  final  appealable  order;  Houston  v.  Houston,  36  App. 
D.  C.  137,  holding  replication  need  not  be  filed  to  answer  to  petition 
to  set  aside  probate.  v 

Legatee's  declarations  are  admissible  to  trnpeach  lier  testtmony,  but 
not  for  otber  porposes. 

Approved  in  Myers  v.  Myers,  75  N.  J.  lu  613,  127  Am.  St.  Bep.  818, 
68  Atl.  84,  refusing  to  admit  declarations  as  to  undue  influence  prac- 
ticed on  testator;  Hobson  y.  Moorman,  115  Tenn.  95,  90  S.  W.  158,  in 
will  contest  for  incapacity  and  undue  influence,  declarations  of  testator 
are  admissible  to  show  incapacity  and  susceptibility  to  influence,  but 
inadmissible  to  show  undue  influence. 

Admissibility  of  declaration  of  legatee  or  devisee  as  to  mental 
capacity  of  testator.    Note,  9  Ann.  Oas.  807. 

Admissibilily  of  declaration  of  legatee  or  devisee  on  issue  of  undue 
influence.    Note,  21  Ann.  Cas.  50. 

Admissibility  of  declarations  of  beneficiary  or  executor  to  show 
lack  of  testamentary  capacity  or  undue  influence.  Note,  88 
L.  R.  A.  (N.  S.)  783,  743. 

Jury  may  be  cbarged  to  find  for  proponent  If  they  beUere  testimony 
of  person  diarged  with  undue  influence. 

Approved  in  Robinson  v.  Duvall,  27  App.  D.  C.  549,  upholding  in- 
struction to  effect  that  testimony  of  subscribing  witnesses  is  of  more 
weight  than  other  witnesses ;  Barbour  v.  Moore,  10  App.  D.  C.  55,  hold- 
ing evidence  showed  undue  influence  to  have  been  exercised  on  testator. 

Miscellaneous.    Cited  in  Western  Union  Tel.  Co.  v.  Morris,  105  Fed. 

56,  44  C.  C.  A.  350,  holding  not  error  to  refuse  to  give  instructions  in 
language  of  counsel,  when  substance  is  in  general  charge. 

184  U.  8.  68-84,  83  L.  Ed.  818,  10  Sup.  Ot.  498,  CSENEY  ▼.  T.TBBY. 

Where  time  is  expressly  of  essence,  It  must  be  given  effect,  howoT«r 
burdensome. 

Approved  in  Kentucky  Distilleries'  etc.  Co.  v.  Warwick  Co.,  109 
Fed.  282,  284,  48  C.  C.  A.  363,  holding  in  contract  for  sale  of  distillery 
property  where  quantity  of  whisky  constituted  two-thirds  of  the  value, 
time  was  of  essence  of  contract;  Eason  v.  Roe,  185  Ala.  78,  64  South. 

57,  holding  where  vendor  gives  indulgence  after  default  in  payments, 
same  is  waived;  Attridge  v.  Smith,  105  Ark.  629,  152  S.  W.  301,  hold- 
ing where  purchaser  of  standing  timber  failed  to  convert  same  into 
logs  within  reasonable  time,  contract  will  be  deemed  breached;  Souter 
V.  Witt,  87  Ark.  600, 128  Am.  St.  Rep.  40,  113  S.  W.  803,  holding  equity 
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will  not  relieve  from  forfeiture  after  vendee  has  made  default  in  pay- 
ment of  installments;  Thomas  v.  Johnston,  78  Ark.  578,  95  S.  W.  470, 
contract  binding  party  of  first  part  to  rent  land  to  other,  providing  for 
three  installments  of  rent,  and  agreeing  to  convey  on  payment  of  in- 
stallments, is  lease  and  not  sale;  Carpenter  v.  Thornbnm,  76  Ark.  582, 
89  S.  W.  1049,  where  lease  with  option  to  purchase  provided  for  deed 
on  payment  of  five  rent  notes,  failure  to  tender  deed  is  no  excuse  for 
failure  to  pay  last  note;  Hobbs  v.  Davis,  168  Cal.  562,  143  Pac.  735, 
holding  where  default  in  purchase  of  mining  stock  is  due  to  failure 
of  engineer  to  make  report,  plaintiff  must  show  engineer's  report  would 
have  been  favorable;  Boston  etc.  St.  Ry.  Co.  v.  Rose,  194  Mass.  149, 
80  N.  E.  499,  holding  time  within  which  deed  was  to  be  delivered  was 
not  of  essence  of  contract;  Scannell  v.  American  Soda  Fountain  Co., 
161  Mo.  621,  61  S.  W.  892,  holding  where  defendant  objected  to  plain- 
tiff's title  on  several  grounds  which  defects  were  cured,  on  subsequent 
objection  that  small  piece  was  not  included  which  was  thereupon  pur- 
chased by  plaintiff,  he  was  entitled  to  specific  performance  for  ex- 
change of  land ;  Fratt  v.  Daniel-Jones  Co^.,  47  Mont.  497, 133  Pac.  702, 
holding  vendor  of  land  not  required  to  notify  vendee  of  time  when 
deferred  pa3rments  are  due;  Fratt  v.  Daniel-Jones  Co.,  47  Mont.  498, 
133  Pac.  702,  holding  mere  forgetfulness  will  not  excuse  default  in 
making  payment;  Jewett  v.  Black,  60  Neb.  180,  82  N.  W.  377,  holding 
time  will  be  regarded  as  of  essence  of  contract  when  so  intended  by  par- 
ties; Miller  v.  Bronson,  26  R.  I.  63,  58  Atl.  257,  denying  specific  per- 
formance of  land  sale  where  vendee  refused  to  take  property  because 
it  was  mortgaged  but  mortgage  later  released,  but  vendor  did  not  give 
notice  thereof  for  six  months;  Quertermous  v.  Hatfield,  54  Ark.  17,  14 
S.  W.  1096,  arguendo. 

Distinguished  in  Three  States  Lumber  Co.  v.  Bowen,  95  Ark.  531,  532, 
129  S.  W.  800,  801,  holding  amount  paid  on  contract  was  not  forfeited 
on  default  in  absence  of  special  agreement. 

Specific  performance  may  1)e  decreed,  alttaom^  time  material^  if  grant 
of  relief  would  not  be  ineauitable.  • 

Approved  in  Cleaver  v.  Taylor,  98  Fed.  907,  39  C.  G.  A.  338,  holding 
under  facts  of  this  case,  complainant  was  entitled  to  full  performance 
of  contract  to  convey  land;  Camp  Mfg.  Co.  v.  Parker,  91  Fed.  710,  34 
C.  C.  A.  55,  holding  forfeiture  waived  where  notice  was  sent  after 
payment  made  in  reasonable  time. 

Time  as  of  the  essence  of  a  contract.    Note,  6  E.  B.  C.  5S9. 

Specific  perf  oraumoe  is  in  dlicretion  of  coQrt»  depending  on  dxcom- 
stances. 

Approved  in  Mound  Mines  Co.  v.  Hawthorne,  173  Fed.  887, 97  C.  C.  A. 
394,  holding  court  will  decree  specific  performance  of  contract  to  con- 
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vey  where  purchaser  has  made  improvements;  McCulloTigh  v.  Suther- 
land, 153  Fed.  426,  enforcing  contract  to  purchase  railroad  properties; 
Staples  V.  Mullen,  196  Mass.  133,  81  N.  E.  878,  holding  vendor  of  land 
is  not  required  to  tender  deed  in  order  to  sue  for  specific  perform- 
ance; Kingston  v.  Walters,  14  N.  M.  372,  93  Pac.  701,  holding  equity 
will  enforce  verbal  change  as  to  time  of  payment  in  contract  for  sale 
of  realty ;  Bateman  v.  Hopkins,  157  N.  C.  478,  Ann.  Caa.  19130,  642,  73 
S.  E.  136,  holding  where  purchaser  of  property  pays  money  into  court, 
conveyance  will  be  decreed;  Waite  v.  O'Neil,  72  Fed.  359,  where  per- 
formance under  lease  was  excused,  land  being  washed  away  by  flood; 
Shouse  v.  Doane,  39  Fla.  105,  21  South.  810,  forfeiture  waived  by  ac- 
ceptance of  payments  after  maturity;  Thomburgh  v.  Fish,  11  Mont. 
62,  27  Pac.  383,  compelling  execution  of  deed. 

Specific  performance  of  contract  to  sell  land  where  vendee  has  for- 
feited rights  under  contract  by  failure  to  make  payment.  Note, 
Ann.  Oafl.  1913D,  936. 

Spedflc  perfoimanca  will  be  decreed  wliera  defendant  has  endeavored 
to  prevent  performance  by  plaintiff. 

Approved  in  Security  Bank  v.  Waterloo  Lodge  No.  102,  85  Neb.  260, 
122  N.  W.  994,  holding  where  creditor  prevents  payment  and  subse- 
quently makes  demand,  debtor  is- entitled  to  reasonable  time  within 
which  to  comply. 

No  contract  provision  can  prevent  performance  wbere  failure  is  caused 
by  defendant. 

Approved  in  Eastern  Oil  Co.  v.  Coulehan,  65  W.  Va.  642,  64  S.  E.  841, 
holding  where  lease  required  gas  to  be  discovered  within  five  years, 
date  of  lease  should  be  excluded. 

Tender  need  not  be  made  wbere  notice  of  refusal  to  receive  payment 
l8  given. 

Approved  in  Donahoe  v.  Franks,  199  Fed.  267,  applying  rule  to  con- 
traot  for  sale  of  real  property;  Skeek  v.  Blanchard,  85  Vt.  296,  81  Atl. 
916,  holding  to  constitute  good  tender,  money  need  not  be  brought  into 

court. 

Bank  collecting  note  la  payee's  agent,  but  not  wbere  note  merely  pay- 
able at  bank. 

Approved  in  Carpenter  v.  National  Shawmut  Bank,  187  Fed.  4,  109 
C.  C.  A.  55,  holding  bank  need  only  make  proper  demand  of  payment; 
Hughes  V.  Clifton,  147  Ala.  534,  41  South.  999,  holding  payment  of 
money  to  agent  not  holding  securities  not  sufficient  to  stop  running  of 
interest  on  mortgage;  Winer  v.  Bank  of  Blytheville,  89  Ark.  448,  131 
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Am.  St.  Bep.  102,  117  S.  W.  238,  holding  maker  of  note  cannot  dispute 
validity  of  transfer ;  State  Nat.  Bank  v.  Hyatt,  75  Ark.  174,  86  S.  W. 
1004,  where  note  payable  at  bank,  payment  there  when  bank  has  not 
note  or  authority  to  collect  does  not  discharge  maker;  White  v.  Kehlor, 
85  Mo.  App.  562,  holding  when  maker  of  negotiable  note  pays  it  to  any 
person  other  than  owner^  he  must  show  person  receiving  payment  was 
agent  6f  owner;  Baldwin's  B^nk  of  Penn  Yan  v.  Smith,  215  N.  Y.  79, 
109  N.  E.  139,  holding  loss  resulting  from  failure  of  bank  falls  on  holder 
of  note;  Sheets  v.  Hocker,  34  Okl.  680,  128  Pac.  726,  holding  deposit- 
ing money  in  bank  to  credit  of  holder  of  note  is  not  tender;  Stansbuiy 
V.  Embrcy,  128  Tenn.  107,  108,  47  L.  R.  A.  (N.  S.)  980.  158  S.  W.  992, 
holding  depositing  money  to  cover  note  in  bank  used  by  payee  will  stop 
running  of  interest;  Bank  of  Montreal  v.  Ingerson,  105  Iowa,  361,  75 
N.  W.  354,  and  Bartel  .v.  Brown,  104  Wis.  498,  499,  80  N.  W.  803,  hold- 
ing deposit  of  mqney  at  bank  designated  as  place  of  payment  not  effec- 
tual as  payment  of  note;  Trowbridge  v.  Ross,  105  Mich.  600,  63  N.  W. 
535,  holding  payment  at  place  designated  did  not  of  itself  discharge  note 
and  mortgage. 

Distinguished  in  dissenting  opinion  in  Baldwin's  Bank  of  Penn  Yan  v. 
Smith,  215  N.  Y.  97, 109  N.  E.  145,  majority  holding  loss  due  to  failure 
of  bank  falls  on  holder  of  note. 

Payment  being  reftised,  tender  In  bill  is  suillclent  for  specific  per- 
formance. 

Approved  in  Kentucky  Distilleries  etc.  Co.  v.  Blanton,  149  Fed.  40,  80 
C.  C.  A.  343,  applying  rule  where  no  tender  of  deeds  made  in  time  re- 
quired by  contract;  Cheney  v.  Bilby,  74  Fed.  67,  20  C.  C.  A.  291,  tender 
in  bill  and  offer  to  bring  into  court  held  sufficient. 

Payment  or  tender  of  purchase  price  as  condition  precedent  to  right 
of  purchaser  to  specific  performance  of  contract  for  sale  of  land. 
Note,  4  Ann.  Gas.  858. 

Payment  to  one  found  at  place  desigpiated,  not  in  possession  of 
securities.    Note,  21  L.  R.  A.  (N.  S.)  53. 

After  tender  by  depositing  in  bank,  note  does  not  bear  interest. 

Approved  in  Bronnenberg  v.  Indiana  Union  Traction  Co.,  59  Ind.  App. 
500,  109  N.  E.  786,  holding  where  vendor  refuses  tender  of  money,  pur- 
oliascr  is  not  chargeable  with  interest ;  Cheney  v.  Bilby,  74  Fed.  57,  58, 
61,  63,  20  C.  C.  A.  291,  holding  seller  not  entitled  to  interest  on  money 
tendered. 

Payment  to  bank  where  note  is  made  payable  as  discharging  maker. 
Note,  5  Ann.  Gas.  298. 

Miscellaneous.  Cited  in  Rickard  v.  Taylor,  122  Fed.  935,  59  C.  C.  A. 
455,  holding  when  contract  for  sale  of  timber  is  placed  in  bank  with 
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instractions  to  deliver  same  on  payment  within  specified  time,  deposit 
after  lapse  of  time  speeiRed  constituted  no  contract;  Blanton  v.  Ken- 
tucky Distilleries  &  Warehouse  Co.,  120  Fed.  349,  holding  tender  of  deed 
by  vendor  is  not  necessary  to  maintain  action  for  specific  performance 
when  purchaser  had  notified  him  that  he  would  not  comply  with  con- 
tract ;  Burroughs  v.  Jones,  79  Miss.  219,  30  South.  606,  holding  payment 
of  first  of  four  deferred  payments  and  valuable  improvements  on  land 
of  purchaser  will  entitle  purchaser  to  specific  performance  when  he 
makes  last  payment  shortly  after  it  became  due  and  before  forfeiture 
declared. 

134  U.  S.  84-99,  38  Ii.  Ed.  860,  10  Sap.  Cft  512,  McKET  T.  H7DB  PABK. 

Dedication  for  street  may  be  iffestimed  ftom  long-intexrapted  user 
with  owner's  consent. 

Approved  in  Cobum  v.  San  Mateo  County,  75  Fed.  633,  holding  dedi- 
cation of  road  to  public  not  shown. 

Presumption  of  dedication  from  user  as  highway.    Note,  Ann.  Gas. 
1914D,  335,  336. 

Miscellaneous.  Cited  in  United  States  v.  Carlisle,  5  App.  D.  C.  146, 
refusing  to  sustain  act  of  Congress  giving  bounty  to  sugar  producers. 

134  U.  8.  99-110»  33  K  Ed.  825,  10  Sap.  Ot.  431,  OBENSHAW  T.  tmiTED 
STATES. 

Officer  appointed  for  life  lias  no  vested  interest;  appointment  may  be 
revoked. 

Approved  in  Mial  v.  Ellington,  134  N.  C.  141,  165,  65  L.  E.  A.  697, 
46  S.  E.  964,  972,  reaffirming  rule;  Taylor  v.  Beckham  (No.  1),  178  U.  S. 
576,  44  L.  Ed.  1200,  20  Sup.  Ct.  900,  holding  decision  by  State  tribunal 
against  claimant  to  office  of  Governor  does  not  deprive  him  of  any  right 
to  property  within  meaning  of  United  States  Constitution,  Fourteenth 
Amendment;  Duer  v.  Dashiell,  91  Md.  667,  47  Atl.  1041,  holding,  under 
various  acts  of  Maryland  under  which  board  of  school  commissioners 
were  authorized  to  appoint  secretary  for  two  years,  appointment  of  new 
board  by  Governor  would  not  continue  secretary  in  office  for  two  years 
from  his  appointment  by  old  board;  Gregory  v.  Kansas  City,  244  Mo. 
550,  149  S.  W.  472,  upholding  ordinance  of  Kansas  City  placing  em- 
ployees of  water  department  under  civil  service;  Gattis  v.  Griffin,  125 
N.  C.  336,  34  S.  E.  430,  holding  member  of  board  of  education  has  prop- 
erty right  therein  which  cannot  be  taken  from  him  by  amendment  to 
act ;  City  of  Shawnee  v.  Hewett,  37  Okl.  129, 130  Pac.  648,  holding  city 
council  has  right  to  abolish  office  of  assistant  chief  of  police ;  dissenting 
opinion  in  Taylor  v.  Vann,  127  N.  C.  249,  37  S.  E.  265,  majority  holding 
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court  will  not  determine  merits  of  case  on  appeal  from  judgment  in 
action  for  office  when  term  of  office  expires  pending  appeal;  dissenting 
opinion  in  White  v.  Worth,  126  N.  C.  610,  36  S.  E.  144,  majority  hold- 
ing, under  Laws  N.  C.  1899,  chief  inspector  was  entitled  to  salary  pro-  •. 
vided  hy  chapter  19  thereof;  dissenting  opinion  in  Abbott  v.  Bedding- 
field,  125  N.  C.  278,  34  S.  E.  418,  majority  holding  office  of  railroad  com- 
mission was  not  abolished  by  Acts  1899,  c.  164,  506  N.  C;  Territory  y. 
Albright,  12  N.  M.  318,  78  Pac.  211,  arguendo. 

Statutes  constrned  with  reference  to  otliers  in  pari  materia  are  so  > 
construed  on  re-enactment. 

Approved  in  Territory  v.  Albright,  12  N.  M.  318,  78  Pac.  211,  holding 
assessor  could  not  b^  appointed  before  act  creating  new  county  went 
into  effect. 

Oadet  midahlpman  to  not  appointed  for  life. 
Approved  in  State  v.  Peake,  18  N.  D.  109, 120  N.  W.  50,  holding  com- 
missions in  national  guard  were  for  two  years. 

Miscellaneous.  Cited  in  McConnell  v.  Arkansas  Brick  etc.  Co.,  70 
Ark.  591,  592,  69  S.  W.  562,  568,  669,  holding  suit  may  be  brought 
against  penitentiary  commissioners  who  have  canceled  a  valid  contract 
for  convict  la/bor ;  Willey  v.  St.  Charles  Hotel  Co.,  52  La.  Ann.  1593,  28 
South.  187,  holding  creditor  having  two  funds  out  of  which  he  may  sat- 
isfy his  demand  may  be  compelled  to  exhaust  first  that  one  to  which  the 
other  creditors  have  no  access;  Hay  den  v.  Tale,  45  La.  Ann.  371, 
erroneously. 

134  T7.  8.  110-116,  S3  I..  Ed.  857,  10  Sup.  Ct  448»  OTTNTHEB  T.  ZJVEB- 
POOL  ETC.  INa  OO. 

Sreach  of  condition  by  lessee,  in  keeping  prohibited  articles,  avoids 
lessor^  policy. 

Approved  in  German  Fire  Ins.  Co.  v.  Commissioners  of  Shawnee,  54 
Kan.  737,  45  Am.  St.  Rep.  307,  39  Pac.  699,  policy  avoided  by  use  of 
gasoline  by  tenants. 

What  constitutes  an  increase  of  hazard  avoiding  a  policy  of  fire 
insurance.    Note,  66  Am.  St.  Rep.  696. 

Necessity  of  knowledge  or  control  by  owner  of  insured  property  of 
act  constituting  increase  of  risk.    Note,  7  Ann.  Gas.  389. 

Provisions  in  fire  insurance  policies  prohibiting  designated  articles 
on  premises.    Note,  8  B.  R.  0.  87,  89,  40. 

Effect  on  insurance   of  tenant's  breach  of  condition.    Note,   12 
L.  R.  A.  (N.  S.)  485. 
XIV— 71 
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Verdict  may  Im  directed  wlien  any  other  woiild  be  set  aside^ 
Approved  in  Mitchell  v.  Potomac  Ins.  Co.,  183  U.  S.  48,  46  L.  Ed.  77, 
22  Sup.  Ct.  24,  holding  lighted  match  is  not  a  fire  within  meaning  of 
insurance  policy  excluding  liability  for  damages  caused  by  explosion; 
Ragsdale  v.  Southern  R.  Co.,  121  Fed.  927,  holding  evidence  in  action 
against  railroad  for  burning  building  on  ground  that  fire  was  communi- 
cated from  locomotive  was  insufficient  to  sustain  judgment;  Mitchell  v. 
Potomac  Ins.  Co.,  16  App.  D.  C.  260,  upholding  action  of  court  in  re- 
fusing instruction  contrary  to  evidence ;  Norwaysz  v.  Thuringia  Ins.  Co., 
204  111.  344,  68  N.  E.  555,  holding  provisions  that  insurance  policy  would 
foe  void  if  risk  was  increased  or  gasoline  kept  on  premises  were  sepa- 
rate clauses;  Escallier  v.  Great  Northern  Ry.  Co.,  46  Mont.  251,  Ann. 
Cas.  1914B,  468,  127  Pac.  462,  holding  where  chief  witness  was 
thoroughly  impeached  in  his  testimony,  court  properly  directed  verdict ; 
Burch  V.  Southern  Pac.  Co.,  32  Nev.  134,  Aim.  Cas.  1912B,  1166,  104 
Pac.  240,  refusing  to  disturb  verdict  rendered  on  conflicting  evidence; 
McCafferty  v.  Flinn,  32  Nev.  294, 107  Pac.  226,  holding  right  to  grant  non- 
suit was  not  limited  to  cases  tried  before  jury;  Ketterman  v.  Dry  Fork 
R.  R.  Co.,  48  W.  Va.  613,  37  S.  E.  686,  holding  mere  fact  that  accident 
happened  on  railroad  is  not  sufficient  between  employer  and  employee 
to  raise  prima  facie  case  of  negligence, against  company;  Bunt  v.  Sierra 
Butte  etc.  Min.  Co.,  138  U.  S.  485,  34  L.  Ed.  1032,  11  Sup.  Ct.  464,  and 
Southern  Pac.  Co.  v.  Johnson,  69  Fed.  566, 16  C.  C.  A.  317,  directed  ver- 
dicts for  defendants  in  actions  for  personal  injuries;  Southern  Pae. 
R.  R.  Co.  V.  Seley,  152  U.  S.  156,  38  L,  Ed.  396,  14  Sup.  Ct.  533,  direct- 
ing verdict  where  plaintiff  was  clearly  guilty  of  contributory  negligence ; 
Stewart  V.  Sixth  Ave.  R.  R.  Co.,  45  Fed.  22,  and  Mt.  Adams  etc.  Ry.  Co. 
V.  Lowry,  74  Fed.  475,  20  C.  C.  A.  596,  but  sustaining  verdict  of  jury 
upon  the  evidence ;  Beatty  v.  Mutual  Reserve  Fund  Life  Assn.,  75  Fed. 
68,  21  C.  C.  A.  227,  holding  question  of  estoppel  should  have  been  sub- 
mitted to  jury;  Franklin  Brass  Co.  v.  Phoenix  Assur.  Co.,  65  Fed.  776, 
13  C.  C.  A.  124,  directed  verdict  for  insurance  company  in  suit  on  policy ; 
Linkauf  v.  Lombard,  137  N.  Y.  426,  88  Am.  St.  Rep.  749,  20  L.  R.  A.  51, 
33  N.  E.  475,  directed  verdict  in  action  on  shipping  contract ;  dissenting^ 
opinion  in  Southern  Pac.  Co.  v.  Burke,  60  Fed.  710,  9  C.  C.  A.  229, 
majority  holding  question  of  negligence  properly  submitted  to  jury. 

Limited  in  Louisville  etc.  R.  R.  Co.  v.  Woodson,  134  U.  S.  621,  3S 
L.  Ed.  1035,  10  Sup.  Ct.  630,  holding  under  Tennessee  statute  verdict 
three  times  the  same  way  could  not  be  set  aside;  Southern  Pac.  Co.  v. 
Burke,  60  Fed.  715,  9  C.  C.  A.  229,  and  Travelers'  In&  Co.  v.  Randolph, 
78  Fed.  760,  24  C.  C.  A«  305,  both  holding  question  of  negligence  prop- 
erly left  to  jury. 
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134  U.  8.  117-126,  33  L.  Ed.  853,  10  Sap.  Ot.  623,  KENADAT  v.  EDWABDS. 

Order  refusing  to  vacate  tmatee^  sale  Is  appealable  to  general  term  of 
District  Supreme  Court. 

Approved  in  Kenaday  v.  Waggaman,  3  App.  D.  C.  419,  holding  where 
sale  by  trustee  is  vacated  and  purchaser  receives  only  part  of  purchase 
price  back,  he  cannot  recover  balance  from  successor  trustee. 

Right  of  substituted  trustee  to  execute  power  conferred  on  original 
trustee.    Note,  16  Ann.  Oas.  326. 

Relief  of  purchaser  on  annulling  judicial  sale.    Note,  69  L.  B.  A. 
46. 

134  U.  S.  126-136,  83  L.  Ed.  829,  10  Sup.  Ot.  486,  SBTAN  T.  KALES. 
Whether  laches  will  bar  relief  depends  upon  drcumstaaces. 
Approved  in  Stevens  v.  Grand  Central  Min.  Co.,  133  Fed.  31,  67 
C.  C.  A.  284,  holding  suit  to  establish  rights  in  mining  claim  relocated 
by  cotenant  in  fraud  of  plaintiff's  assignor  not  barred  by  laches  where 
suit  by  assignor's  administrator  dismissed;  Kessler  v.  Ensley  &  Co.,  123 
Fed.  561,  holding  delay  of  four  years  by  stockholder  in  bringing  action 
against  corporation  to  set  aside  conveyance  is  unreasonable;  MacMullan 
V.  Kelly,  19  Cal.  App.  710,  127-  Pac.  823,  refusing  recovery  against  tax 
collector  for  excess  taxes ;  Anderson  v.  Northrop,  30  Fla.  637, 12  South. 
324,  holding  heirs  not  barred  by  laches  in  suit  against  trustee  for 
accounting,  etc.;  Carberry  v.  German  Ins.  Co.,  86  Wis.  328,  56  N.  W. 
922,  denial  of  application  to  revive  action  on  policy  after  one  year's 
delay  by  administrator. 

134  U.  S.  136-160,  33  L.  Ed.  866,  10  Snp.  Ot  487,  WIOHT,  PETITIONEB. 
Habeas  corpna  admits  only  of  inquiry  Into  jurisdiction. 
Approved  in  United  States  v.  Aurandt,  15  N.  M.  300,  27  L.  B.  A. 
(N.  S.)  1181,  107  Pac.  1066,  holding  indictment  against  postal  employee 
must  show  that  letter  embezs^ed  came  into  his  possession  officially ;  In  re 
McQuown,  19  Okl.  349,  11  L.  R.  A.  (N.  S.)  1186,  91  Pao.  690,  holding 
court  cannot  enter  judgment  of  conviction  on  plea  of  not  guilty;  In  re 
Frederich,  149  U.  S.  75,  87  L.  Ed.  656,  13  Sup.  Ct.  795,  refusing  to  con- 
sider alleged  erroneous  judgment  on  writ  of  habeas  corpus;  Ex  parte 
Ulrich,  43  Fed.  663,  and  In  re  King,  51  Fed.  436,  State  court  having 
jurisdiction,  Federal  court  could  not  discharge  prisoner  by  writ  of 
habeas  corpus;  In  re  Rowe,  77  Fed.  166,  23  C.  C.  A.  103,  defect  in  infor- 
mation not  reviewable  on  habeas  corpus;  In  re  Bion,  59  Conn.  392,  11 
L.  B.  A.  700,  20  Atl.  666,  and  refusing  to  consider  sufficiency  of  evi- 
dence; dissenting  opinion  in  Miskimins  v.  Shaver,  8  Wyo.  392,  49 
L.  R.  A.  881,  58  Pac.  434^  majority  holding  on  habeas  corpus  that  peti- 
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tioner  waa  not  guilty  of  contempt  in  lower  court ;  dissenting  opinion  in 
Miskimmins  v.  Shaver,  8  Wyo.  464,  58  Pac.  434,  majority  holding  where 
one  causing  arrest  of  two  others  for  obtaining  money  under  false  pre- 
tenses refused  to  testify  on  ground  that  evidence  might  incriminate 
him,  he  is  not  guilty  of  contempt. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Caa.  1051. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  89  L.  B.  A.  450. 

Court  may  make  nunc  i»ro  tone  record  of  matters  omitted  by  derk  at 
former  texm. 

Approved  in  Groton  Bridge  ft  Mfg.  Co.  v.  Clark  Pressed  Brick  Co., 
136  Fed.  30,  68  C.  C.  A.  577,  reaflarming  rule;  International  Harvester 
Co.  V.  Carlson,  217  Fed.  738,  133  C.  C.  A.  430,  holding  court  might  re- 
store record  which  had  been  lost  or  destroyed;  Brown  v.  United  States, 
196  Fed.  353, 116  C.  C.  A.  171,  holding  court  may  enter  additional  find- 
ings nunc  pro  tunc;  Ommen  v.  Talcott,  180  Fed.  927,  correcting  decree 
so  as  to  show  correct  date  of  entry  of  judgment ;  Evans  v.  Freeman,  140 
Fed.  424,  upholding  nunc  pro  tunc  order  after  term  correcting  record  to 
show  vacation  of  judgment  in  favor  of  one  co-conspirator;  Western 
Dredging  etc.  Co.  v.  Heldmaier,  116  Fed.  182,  53  C.  C.  A.  625,  holding 
when  at  the  expiration  of  time  allowed  by  judge  for  settling  bill  of  ex- 
ceptions he  was  absent,  the  bill  may  be  settled  when  the  judge  again 
sits  in  the  district;  Lynah  v.  United  States,  106  Fed.  123,  holding  Cir- 
cuit Court  has  power  to  supply  finding  of  fact  supported  by  evidence 
which  was  omitted;  Goddard  v.  State,  78  Ark.  228,  95  S.  W.  476,  court 
may  at  subsequent  term  amend  record  on  parol  evidence  to  show  juiy 
in  criminal  case  was  sworn;  San  Francisco  v.  Brown,  153  Cal.  651,  96 
Pac.  284,  holding  court  may  correct  error  where  clerk  enters  judgment 
of  title  in  action  of  ejectment,  instead  of  judgment  of  nonsuit;  Karrick 
V.  Wetmore,  25  App.  D.  C.  430,  431,  holding  judgment  of  dismissal  can 
only  be  vacated  on  proper  notice;  State  v.  Winter,  24  Idaho,  755,  135 
Pac.  740,  holding  order  of  court  might  be  corrected  so  as  to  read  ''Janu- 
ary" instead  of  "June'';  State  v.  Watkins,  7  Idaho,  38,  39,  59  Pac. 
1106,  holding  court  has  authority  to  amend  record  where  through  inad- 
vertence it  failed  to  show  defendant  was  present  at  receiving  of  ver- 
dict in  felony  case;  State  v.  Griffin,  4  Idaho,  461,  40  Pac.  61,  holding 
court  has  power  to  amend  if s  minutes  during  term ;  Moerecke  v.  Bryan, 
183  Ind.  596,  108  N.  E.  950,  holding  court  might  act  on  own  knowledge 
in  making  nunc  pro  tunc  order;  Johnson  v.  Gelhaucr,  159  Ind.  277,  64 
N.  E.  857,  holding  where  appellant,  under  supposed  authority  of  acts 
of   1899^1901,   withdrew   long-hand  manuscript   from   reporter,   court 
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would  consider  other  questions  on  appeal;  Ralls  v,  Shai'p's  Admr.,  140 
Ky.  749, 131  S.  W.  1002,  holding  court  could  make  nunc  pro  tunc  order 
of  filing  of  petition  for  establishing  school ;  Ackerman  v.  Ackerman,  61 
Neb.  74,  84  N.  W.  599,  holding  court  has  power  to  amend  or  correct  its 
record  at  subsequent  term;  Bull  v.  International  Power  Co.,  84  N.  J.  Eq. 
219,  93  Atl.  90,  holding  decree  of  court  of  chancery  may  be  amended  so 
as  to  insert  omitted  clause,  even  though  appeal  be  pending;  Clark  y. 
Bank  of  Hennessey,  14  Okl.  582,  79  Pac.  220,  upholding  nunc  pro  tunc 
order  showing  referee  had  had  extension  of  time  to  file  report ;  Ex  parte 
Cook,  2  Okl.  Cr.  686,  103  Pac.  1041,  holding  records  of  court  may  be 
amended  so  as  to  show  opening  of  term  of  court ;  Grover  v.  Hawthorne, 
€2  Or.  71,  73, 121  Pac.  805,  806,  holding  court  can  only  vacate  judgment 
on  notice  to  opposite  party ;  State  v.  Donahue,  75  Or.  420,  147  Pac.  548, 
and  State  v.  Gibson,  67  W.  Va.  552,  28  L.  R.  A.  (N.  S.>  965,  68  S.  E. 
296,  both  holding  court  might  by  nunc  pro  tunc  order  enter  a  plea  of 
not  guilty ;  Ft.  Worth  etc.  Ry.  Co.  v.  Roberts,  98  Tex.  46,  81  S.  W.  27, 
upholding  filing  nunc  pro  tunc  of  order  made  at  prior  tenn  extending 
time  to  file  statement  of  facts;  Bradford  v.  Malone,  49  Tex.  Civ.  443, 
130  S.  W.  1015,  entering  judgment  nunc  pi"o  tunc  where  clerk  of  court 
delayed  in  doing  so;  Vance  v.  Ravenswood  etc.  Ry.  Co.,  53  W.  Va.  341, 
44  S.  E.  462,  holding  interlocutory  order  omitted  to  be  entered  by  negli- 
gence of  clerk  may  be  ordered  entered  nunc  pro  tunc ;  Carbon  Co.  School 
Dist.  V.  Western  Tube  Co.,  13  Wyo.  322,  80  Pac.  157,  upholding  nunc 
pro  tunc  order  entering  findings  not  entered  by  omission  of  clerk; 
Gonzales  v.  Cunningham,  164  U.  S.  623,  41  L.  Ed.  576,  17  Sup.  Ct.  186, 
and  Borrego  v.  Territory,  8  N.  M.  490,  493,  46  Pac.  361,  362,  amendment 
of  record  to  show  arraignment  and  pleas  of  defendant ;  Whiting  v.  Equi- 
table Life  Assur.  Soc,  60  Fed.  200,  8  C.  C.  ^.  558,  allowing  amendment 
of  bill  of  exceptions  to  show  admission  of  paper  in  evidence;  Lincoln 
Nat.  Bank  v.  Perry,  66  Fed.  888,  14  C.  C.  A.  273,  and  People  v.  County 
Court,  9  Colo.  App.  46,  47  Pac.  471,  erroneous  entry  of  judgment  cor- 
rected; Odell  V.  Reynolds,  70  Fed.  659,  660,  17  C.  C.  A.  317,  erroneous 
recitals  in  judgment  corrected ;  Blythe  v.  Hinckley,  84  Fed.  244,  holding 
failure  of  clerk  to  enter  order  extending  time  not  prejudicial;  Kauf- 
man V.  Shain,  111  Cal.  19,  52  Am.  St.  Rep.  140,  43  Pac.  394,  setting 
aside  erroneous  entry  of  judgment  within  six  months;  In  re  Black,  52 
Kan.  66,  89  Am.  St.  Rep.  S33,  34  Pac.  414,  upholding  amendment  of 
erroneous  recital  of  sentence;  Toronto  etc.  Trust  Co.  v.  Chicago  etc. 
R.  R.  Co.,  123  N.  Y.  46,  25  N.  E.  200,  judgment  amended  as  to  appoint- 
ment of  trustee;  State  v.  Fiester,  32  Or.  268,  50  Pac.  565,  record  cor- 
rected to  show  plea  not  guilty;  Hoffman  v.  State,  88  Wis.  176,  59  N.  W. 
592,  amendments  to  show  presence  of  accused  at  trial;  State  v.  Blake, 
5  Wyo.  118,  38  Pac.  357,  where  record  of  plea  was  held  not  incorrect ; 
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dissenting  opinion  in  McOlain  y.  Davis,  37  W.  Va.  339,  18  L«  R.  A.  638, 
16  S.  E.  632,  majority  holding  entry  of  judgment  nunc  pro  tunc  two 
years  after  verdict  void;  Ex  parte  Peeke,  144  Fed.  1020,  arguendo. 

Distinguished  in  United  States  v.  Mayer,  235  U.  S.  68,  69  L.  Ed.  135, 
35  Sup.  Ct.  16,  holding  Federal  court  has  no  jurisdiction  of  motion 
made  after  term  to  vacate  judgment  on  account  of  misconduct  of  coun- 
sel ;  Wetmore  v.  Karrick,  205  U.  S.  153,  51  L.  Ed.  749,  27  Sup.  Ct.  434, 
holding  court  cannot  vacate  judgment  erroneously  entered  without 
notice  to  other  party;  Gagnon  v.  United  States,  193  U.  S.  456,  48  L.  Ed. 
747,  24  Sup.  Ct.  510,  judgment  of  naturalization  cannot  be  entered  nunc 
pro  tunc  thirty-three  years  after  rendition  where  no  entry  appeared 
on  files  at  time  original  supposed  to  have  been  rendered  and  court  has 
been  abolished;  In  re  National  Telephone  Mfg.  Co.,  230  Fed.  788,  up- 
holding action  of  court  in  refusing  to  vacate  judgment  on  account  of 
writ  of  error  being  sought  from  wrong  court;  Wyss-Thalman  v.  Mary- 
land Casualty  Co.,  193  Fed.  55,  113  C.  C.  A.  383,  holding  bill  of  excep- 
tions cannot  be  allowed  after  expiration  of  term;  Kelly  v.  Moore,  22 
App.  D.  C.  8,  holding  bill  of  exceptions  cannot  be  amended  after  cause 
has  been  perfected  on  appeal;  Smith  v.  District  Court,  132  Iowa,  604, 
11  Ann.  Oaa.  296,  109  N.  W.  1086,  holding  criminal  judgment  for  im- 
prisonment and  costs  cannot  be  amended  six  years  later  so  as  to  include 
fine ;  Wesley  Hospital  v.  Strong,  233  111.  160,  122  Am.  St  Rep.  168,  84 
N.  E.  207,  holding  nunc  pro  tunc  order  cannot  be  based  on  memory 
of  attorney  or  of  judge;  Hickman  v.  Fort  Scott,  141  U.  S.  418,  85 
L.  Ed.  776,  12  Sup.  Ct.  10,  application  to  amend  record,  there  being  no 
clerical  error,  denied;  Michigan  Ins.  Bank  v.  Eldred,  143  U.  S.  299,  86 
Is.  Ed.  168,  12  Sup.  Ct.  452,  fault  in  framing  bill  of  exceptions  not 
amendable  at  subsequent  term;  Ex  parte  Buskirk,  72  Fed.  21,  18 
C.  C.  A.  410,  order  could  not  be  made  binding  from  date  when  judge 
merely  intended  to  have  it  entered. 

Power  of  court  at  subsequent  term  to  correct  judgment  on  evidence 
dehors  record.    Note,  Ann.  Gas.  1918E,  849. 

Sufficiency  of  evidence  to  authorize  nunc  pro  tunc  amendment  of 
record  or  entry  of  judgment.    Note,  Ann.  Oas.  1915D,  681,  685. 

Entry  of  judgment  nunc  pro  tunc.    Note,  20  L«  R.  A.  146. 

Decoy  letter  as  subject  of  embezzlement  or  larceny  under  postal 
laws.    Note,  4  Ann.  Oas.  878. 

Miscellaneous.  Cited  in  In  re  Welty^  123  Fed.  126,  holding  court  had 
power  nunc  pro  tunc  to  insert  requirement  for  hard  labor  in  sentence; 
Gorham  v.  Broad  River  Tp.,  113  Fed.  83,  upholding  leave  to  amend  peti- 
tion for  writ  of  error  by  changing  "defendant"  for  "plaintiff";  Harris 
V.  Jennings,  64  Neb.  82,  89  N.  W.  626,  holding  in  deciding  motion  for 
nunc  pro  tunc  order  court  may  act  upon  any  satisfactory  evidence. 
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134  U.  8.  150-160,  83  L.  Ed.  814,  10  Sup.  Ot  427,  McMUBBAT  ▼.  MOBAN. 

A^eement  «wn«Tig  anumut  of  iMue  Unds  takon  of  excess  baying 
notice. 

Approved  in  Lembeck  v.  Jarvis  etc.  Cold  Storage  Co.,  70  N.  J.  Eq. 
760,.  64  Atl.  127,  holding  one  holding  bonds  in  good  faith  is  not  subject 
to  equities  existing  between  original  parties;  Joy  v.  St.  Louis,  138 
U.  S.  38,  42,  34  L.  Ed.  854,  856,  11  Sup.  Ct.  253,  255,  where  agreement 
created  easement  in  favor  of  public  to  use  right  of  way,  etc.;  Holly  v. 
Domestic  &  Foreign  Missionary  Soc,  92  Fed.  748,  34  C,  C.  A.  649,  one 
taking  check  in  payment  of  pre-existing  debt  is  bona  fide  holder; 
Moran  v.  Hagerman,  64  Fed.  501, 12  C.  C.  A.  239,  generally  as  to  subject 
matter;  Low  v.  Blackford,  87  Fed.  395,  arguendo. 

Amount  beld  by  eaidi  appellant  govems  In  appeal  on  bona  fides  in  bond 
pnrcbase. 

Approved  in  Wheeler  v.  Cloyd,  134  U.  S.  547,  33  L.  Ed.  1012,  10 
Sup.  Ct.  604,  defendant  can  appeal  only  from  such  distinct  decrees  as 
exceed  five  thousand  dollars. 

Miscellaneous.  Cited  in  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  831, 
94  C.  C.  A.  346,  holding  one  taking  commercial  paper  for  dfiht  past  due 
takes  In  good  faith.  « 

134  U.  8.  160^176,  83  L.  Ed.  835,  10  8ap.  Ot.  384,  MEQLBT,  PETITIONEB. 

Statute  Increasing  penalty  for  committed  crime  or  altering  situation 
of  accused  is  void. 

Approved  in  La  Porte  v.  State,  14  Ariz.  532,  132  Pac.  564,  holding 
statute  prescribing  punishment  for  manslaughter  could  not  act  ex  post 
facto ;  People  v.  McNulty,  3  Cal.  Unrep.  444,  445,  452,  453,  28  Pac.  817, 
820,  821,  holding  statute  extending  time  for  execution  of  criminals  ex 
post  facto  as  regards  those  awaiting  execution ;  State  v.  McCoy,  87  Neb. 
388,  28  L.  R.  A.  (N.  S.)  583,  127  N.  W.  139,  holding  act  increasing 
penalty  of  bond  for  suspension  of  sentence  cannot  apply  to  previous 
punishments;  State  v.  Smith,  56  Or.  27,  28,  107  Pac.  982,  refusing  to 
allow  statute  fixing  punishment  for  robbery  to  act  retrospectively; 
McNulty  V.  CaUfomia,  149  U.  S.  646,  37  L.  Ed.  883,  13  Sup.  Ct.  959 
(affirming  93  CaL  436,  29  Pac.  61),  and  People  v.  Durrant,  119  Cal. 
208,  51  Pac.  187,  holding  law  changing  punishment  prospective  only  in 
operation ;  Thompson  v.  Utah,  170  U.  S.  351,  42  L.  Ed.  1067,  18  Sup.  Ct. 
623,  law  providing  for  trial  by  jury  of  eight  persons  void  as  to  prior 
offenses;  Kelly  v.  People,  17  Colo.  135, 136,  29  Pac.  807,  limiting  convic- 
tion of  murder  in  Colorado  to  avoid  effect  of  decision  in  principal  case; 
In  re  Tyson,  21  Colo.  79,  80,  39  Pac.  1094,  conviction  under  statutes 
discussed  in  principal  case;  Murphy  v.  Commonwealth,  172  Mass.  269, 
271,  70  Am.  St.  Bep.  271,  272,  273,  43  L.  B.  A.  157,  168,  52  N.  E.  507, 
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608,  law  withdrawing  deductions  from  term  for  good  behavior  void  as 
io  prior  offenses;  State  v.  Smith,  62  Minn.  542,  64  N.  W.  1022.  accused 
could  not  be  prosecuted  under  amendment  changing  misdemeanor  to 
felony;  State  v.  Kingsly,  10  Mont.  547,  26  Pac.  1068,  prosecution  for 
larceny  by  information  under  new  Constitution  held  e^  post  facto; 
dissenting  opinion  in  Hawker  v.  New  York,  170  U.  S.  202,  42  L.  Ed. 
1008,  18  Sup.  Ct.  578,  majority  holding  law  prohibiting  practice  of 
medicine  by  any  person  ever  convicted  of  felony  not  ex  post  facto; 
McGinn  v.  State,  46  Neb.  444,  50  Am.  St  Rep.  625,  SO  L.  R.  A.  456,  65 
N.  W.  50;  Myers  v.  Commonwealth,  90  Va.  788,  20  S.  E.  153;  Holden 
V.  Hardy,  169  U.  S.  385,  42  L.  Ed.  789,  18  Sup.  Ct.  385,  and  Brown  v. 
Urquhart,  139  Fed.  848,  all  arguendo. 

Distinguished  in  Matter  of  Spencer,  228  U.  S.  664,  57  L.  Ed.  1014, 
33  Sup.  Ct.  709,  holding  under  indeterminate  sentence  law,  sentence 
imposed  in  excess  of  statutory  amount  is  not  void;  Rogers  v.  Peck,  199 
U.  S.  433,  50  L.  Ed.  269,  26  Sup.  Ct.  87,  affirming  Ex  parte  Rogers,  138 
Fed.  962,  and  holding  solitary  confinement  by  State  authorities  pend- 
ing execution  after  original  date  fixed  for  execution  has  passed  is  not 
denial  of  due  process  of  law;  Rooney  v.  North  Dakota,  196  U.  S.  326, 
49  L.  Ed.  497,  25  Sup.  Ct.  264,  affirming  State  v.  Rooney,  12  N.  D.  150, 
153,  158,  95  N.  W.  515,  516,  518,  and  holding  North  Dakota  act  of  1903, 
changing  place  of  confinement  from  county  jail  to  penitentiary  prior 
to  execution  of  death  penalty,  is  valid  as  to  one  convicted  prior  to  act; 
Holden  v.  Minnesota,  137  U.  S.  492,  34  L.  Ed,  737, 11  Sup.  Ct.  146,  hold- 
ing section  requiring  solitary  confinement  independent  and  not  ap- 
plicable to  prior  convictions;  McElvaine  v.  Brush,  142  U.  S.  150,  85 
L.  Ed.  973,  12  Sup.  Ct.  158,  solitary  confinement  provided  for  in  New 
York  statute  is  not  cruel  and  unusual  punishment;  Sage  v.  State,  127 
Ind.  19,  26  N.  E.  669,  situation  of  one  accused  as  accessory  not- altered 
by  amendatory  act  of  Indiana  statute ;  People  v.  Trezza,  128  N.  Y.  535, 
28  N.  E.  534,  holding  appeal  stayed  death  penalty,  but  not  solitary 
confinement;  Bittenhaus  v.  Johnston,  92  Wis.  594,  82  L.  R.  A.  381,  66 
N.  W.  805,  where  act  complained  of  was  committed  after  passage  of  law 
in  question ;  In  re  Wright,  3  Wyo.  483,  484,  81  Am.  St.  Rep.  99,  100,  IS 
L.  R.  A.  750,  751,  27  Pac.  567,  holding  change  in  grand  jury  system 
valid ;  People  v.  McDonald,  5  Wyo.  534,  536,  29  L.  R.  A.  837,  838,  42 
Pac.  18,  repeal  of  statute  allowing  accused  to  object  to  examining  magis- 
trate is  not  ex  post  facto;  dissenting  opinion  in  Hallock  v.  United 
States,  185  Fed.  426,  428,  107  C.  C.  A.  487,  majority  holding  indict- 
ment against  one  committing  crime  in  Oklahoma  may  be  found  by  nine- 
teen men  after  State  has  been  admitted. 

Ex  post  facto  laws.    Note,  87  Am.  St.  R^.  687,  588. 
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IiQprlsonment  In  State  prlion  Is  "Infamous  pnnisliment.'' 
Approved  in  Gamsey  v.  State,  4  Okl.  Cr.  556,  88  L.  B.  A.  (N.  S.) 
600,  112  Pac.  28,  holding  crime  of  rape  must  be  prosecuted  by  indict- 
ment ;  In  re  Claasen,  140  U.  S.  205,  86  L.  Ed.  411, 11  Sup.  Ct.  737,  crime, 
punishable  under  section  5209,  Rev.  Stats.,  is  "infamous"  and  appeal- 
able by  writ  of  error;  Butler  v.  Wentworth,  84  Me.  32,  17  L.  R.  A.  766, 
24  Atl.  458,  crime  held  infamous,  and,  therefore,  not  to  be  prosecuted 
for  by  complaint. 

No  one  is  punishalde  except  nnder  law  enacted  previously  to  crime. 
Approved  in  Ex  parte  Martin,  180  Fed.  212,  holding  trial  and  ac- 
quittal pending  application  for  habeas  corpus  is  void ;  In  re  Jack  Davis, 
6  Idaho,  770,  771,  59  Pac.  545,  holding  act  of  February  18,  1899,  and 
Rev.  Stats.,  §  159,  relating  to  time,  place  and  manner  of  inflicting 
death  penalty,  are  not  applicable  to  past  offenses;  Storti  v.  Case,  180 
Mass.  59,  61  N.  E.  760,  holding  Stats.  1901,  c.  520,  §  1,  Mass.,  relating 
to  custody  of  prisoners  before  execution  did  not  affect  prisoner  con- 
fined at  time  of  amendment. 

Habeas  corpus  will  issue  to  disdiarge  prisoner  sentenced  under  ex  post 
facto  law. 

Approved  in  In  re  Bonner,  151  U.  S.  261,  88  L.  Ed.  158,  14  Sup.  Ct. 
327,  delaying  discharge  of  prisoner  reasonable  time  that  defect  in  juris- 
diction might  be  corrected;  In  re  Flinn,  57  Fed.  499,  habeas  corpus 
where  interstate  commerce  clause  was  violated;  In  re  Christian,  82 
Fed.  204,  82  Fed.  889,  890,  prisoner  discharged  without  prejudice  to 
right  of  United  States  to  have  sentence  corrected;  People  v.  Hiller, 
113  Mich.  212,  71  N.  W,  631,  discharging  defendant  prosecuted  under 
act  repealed;  dissenting  opinion  in  Bindernagle  v.  State,  61  N.  J.  L. 
269,  41  Atl.  110,  majority  reconsidering  judgment  and  designating  dif- 
ferent place  of  imprisonment. 

Distinguished  in  In  re  Frederich,  149  U.  S.  78,  37  L.  Ed.  657,  13  Sup. 
Ct.  796  (affirming  51  Fed.  750),  judgment  of  conviction  reviewable  by 
writ  of  error  and  not  habeas  corpus;  People  v.  District  Court,  26  Colo. 
380,  46  L.  R.  A.  856,  58  Pac.  610,  holding  question  of  validity  of  statute 
not  reviewable  by  court  of  concurrent  jurisdiction  on  habeas  corpus. 

Explained  in  In  re  Tyson,  21  Colo.  81,  82,  39  Pac.  1094,  1095,  deny- 
ing? writ  and  relegating  prisoner  to  remedy  by  writ  of  error. 

Validity  of  sentences  differing  from  those  authorized  by  law. 
Note,  55  Am.  St  Rep.  278. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judg- 
ment and  sentence.    Note,  87  Am.  St.  Bep.  201. 

Determination  on  habeas  corpus  of  constitutionality  of  statute  or 
ordinance  under  which  petitioner  is  held.  Note,  8  Ann.  Gas. 
581. 
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Decision  against  constitutional  right  as  nullity  subject  to  col- 
lateral attack.    Note,  39  L.  B.  A.  456,  456. 

Miscellaneous.  Cited  in  Ex  parte  Baez,  177  U.  S.  389,  44  L.  Ed.  817, 
20  Sup.  Ct.  677,  holding  leave  to  file  writ  of  habeas  corpus  will  be  de- 
nied when  restraint  will  terminate  before  return;  Ex  parte  Peeke,  144 
Fed.  1020f  refusing  to  discharge  prisoner  held  under  void  sentence  to 
enable  court  to  impose  correct  sentence;  Leach  v.  Whitbeck,  151  Mich. 
332, 115  N.  W.  254,  holding  certiorari  will  not  be  allowed  to  review  con- 
clusions of  court. 

134  U.  8.  176-178,  33  L.  Ed.  842,  10  8ap..Ct.  389,  BAVAaS,  PETITIONEB. 

Involving  same  propositions  m  Medley,  Petitioner,  134  U.  S.  160,  38 
!■.  Ed.  836,  10  Bap.  Ct.  384. 

Approved  in  People  v.  McNulty,  3  Cal.  Unrep.  456,  28  Pac.  821,  hold- 
ing statute  extending  time  for  execution  of  criminals  could  not  affect 
those  awaiting  execution;  In  re  Christian,  82  Fed.  204,  prisoner  dis- 
charged without  prejudice  to  right  of  United  States  to  have  sentence 
corrected;  Kelly  v.  People,  17  Colo.  135,  136,  29  Pac.  807,  limiting 
effect  of  conviction  of  murder  in  Colorado  to  avoid  effect  of  decision  in 
principal  case ;  In  re  Tyson,  21  Colo.  79,  80,  81,  82,  39  Pac.  1094,  1095, 
arguendo. 

Determination  on  habeas  corpus  of  constitutionality  of  statute  or 
ordinance  under  which  petitioner  is  held.  Note,  8  Ann.  Oas. 
581. 

Decision  against  constitutional  right  as  nullity  subject  to  col- 
lateral attack.    Note,  89  L.  B.  A.  455,  456. 

134  T7.  8.  178-198,  33  L.  Ed.   872»  10  Sap.  Ot.  518,  JEFFEBIS  ▼.  EAST 
OMAHA  LAND  OO. 

Biparian  owner  on  stream  gradually  changing  is  entitled  to  accumiila- 
tions. 

Approved  in  Leonard  v.  Wood,  33  Ind.  App.  84,  70  N.  E.  828,  Me- 
Bride  v.  Steinweden,  72  Kan.  513,  83  Pac.  824,  and  Frank  v.  Goddin, 
193  Mo.  398,  91  S.  W.  1059,  all  following  rule;  Chapman  etc.  Lumber 
Co.  v.  St.  Francis  Levee  District,  232  U.  S.  197,  58  L.  Ed.  568,  34  Sup. 
Ct.  297,  discussing  right  of  Arkansas  to  swamp-lands;  Kinkead  v.  Tur- 
geon,  74  Neb.  585,  586, 121  Am.  St.  Bep.  740, 18  Ann.  Oaa.  48,  7  L.  B.  A. 
(N.  S.)  316,  109  N.  W.  746,  and  Iowa  v.  Carr,  191  Fed.  261, 112  C.  C.  A. 
477,  both  holding  title  to  bed  of  abandoned  stream  is  in  previous 
riparian  owners;  Aiken  v.  Wallace,  134  Ga.  876,  68  S.  E.  939,  holding 
deed  of  tract  on  island  extended  to  high-water  mark;  Lattig  v.  Scott, 
17  Idaho,  519,  526,  107  Pac.  53,  56,  holding  patentees  taking  title  to 
land  along  stream  took  title  to  island-  lying  between  meander  line  and 
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thread  of  stream;  Berry  v.  Hoogendoorn,  133  Iowa,  440,  108  N.  W. 
925,  holding  riparian  owners  entitled  to  proportion  of  accretions; 
Board  of  Park  Commrs.  v.  Taylor,  133  Iowa,  461, 108  N.  W.  930,  holding 
riparian  owners  are  entitled  to  access  to  stream;  Wilson  v.  Watson, 
144  Ky.  356,  Ann.  GaA.  1913A,  774,  34  L.  B.  A.  (N.  S.)  231,  138  S.  W. 
285,  holding  island  entitled  to  all  riparian  rights  attached  to  mainland ; 
Perry  v.  Board  of  Commrs.  of  Caddo  Levee  Dist.,  132  La.  423,  61  Sonth. 
514,  holding  surveys  made  by  United  States  stop  at  navigable  streams; 
Smith  V.  Leavenworth,  101  Miss.  243,  57  South.  805,  holding  tax  title 
to  ''section  24"  includes  title  to  alluvion  which  has  formed;  Reno 
Brewing  Co.  v.  Packard,  31  Nev.  437,  103  Pac.  416,  holding  patent  of 
government  lots  located  on  river  conveys  to  river;  Ocean  City  Assn. 
v.  Shriver,  64  N.  J.  L.  557,  46  Atl.  692,  holding  if  plaintiff  was  owner 
of  land  on  line  of  ordinary  high  water,  it  was  the  owner  of  land  acquired 
by  accretion;  In  re  City  of  Buffalo,  206  N.  Y.  325,  99  N.  E.  852,  holding 
railroad  right  of  way  along  navigable  stream  does  not  destroy  upland 
owner's  right  of  accretion;  Mahoney  v.  Friederberg,  117  Va.  529,  86 
S.  E.  584,  holding  one  conveying  lots  adjacent  to  creek  will  be  deemed 
to  have  granted  riparian  rights;  Wallace  ▼.  Driver,  61  Ark.  431,  81 
L.  R.  A.  317,  33  S.  W.  642,  owner  held  entitled  to  accretions  on 
Mississippi;  Bouvier  v.  Stricklett,  40  Neb.  798,  59  N.  W.  652,  loss  by 
gradual  decretion;  Denny  v.  Cotton,  3  Tex.  Civ.  App.  640,  642,  22  S.  W. 
124,  126,  owner  on  Rio  Grande  held  entitled  to  accretions;  Shively  v. 
Bowlby,  152  U.  S.  36,  38  L.  Ed.  844,  14  Sup.  Ct.  561,  and  French-Glenn 
Livestock  Co.  v.  Springer,  35  Or.  319,  58  Pac.  104,  both  arguendo. 

Distinguished  in  Nebraska  v.  Iowa,  143  U.  S.  361,  367,  86  L.  Ed.  188, 
189,  12  Sup.  Ct.  397,  399,  where  stream  changes  course  by  avulsion, 
boundary  remains  in  old  bed;  Cooley  v.  Golden,  117  Mo.  50,  21  L.  R.  A. 
806,  23  S.  W.  106,  riparian  owner  is  not  entitled  to  island  formed  by 
sudden  cut-off  in  Missouri  River. 

Accretion  and  alluvion.    Note,  85  Am.  St.  Rep.  808. 

Test  of  gradual  and  imperceptible  accretion  l8  Inability  to  perceive  it 
wliile  procees  going  on. 

Approved  in  Missouri  v.  Nebraska,  196  U.  S.  36,  49  L.  Ed.  876,  25 
Sup.  Ct.  155,  avulsion  by  Missouri  River,  middle  of  whose  channel  forms 
State  boundary  marks,  no  change  in  boundary;  Wallace  v.  Driver,  61 
Ark.  432,  81  L.  R.  A.  818,  33  S.  W.  642,  imperceptible  change  of  bound- 
ary on  Mississippi ;  Coulthard  v.  Stevens,  84  Iowa,  245,  86  Am.  St.  Rep. 
'807,  50  N.  W.  984,  owner  entitled  to  alluvion  which  could  not  be  fol- 
lowed and  identified ;  Denny  v.  Cotton,  3  Tex.  Civ.  App.  639,  22  S.  W. 
124,  accretions  on  Rio  Grande. 

Accretion  of  shore  lands.    Note,  68  K  R.  A.  208^  208. 
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Plat  referred  to  ts  deemed  part  of  deed. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  643,  hold- 
ing unsurveyed  lands  do  not  pass  under  grant  of  public  lands;  Beach 
Front  Hotel  Co.^v.  Sooy,  197  Fed.  884, 118  C.  C.  A.  579,  applying  prin- 
ciple in  suit  for  tide-lands  ob  beach;  United  States  v.  Merriam,  161 
Fed.  308,  88  C.  C.  A.  349,  holding  judgment  of  condemnation  must  be 
recorded  to  be  effective;  Wilson  v.  Chicago  Lumber  etc.  Co.,  143  Fed. 
712,  74  C.  C.  A.  629,  holding  map  referred  to  in  deed  was  artificial 
monument  adopted  by  parties  as  conclusive  reference  for  location  of 
line  of  old  river-bed;  Richardson  v.  J.  S.  Hoskins  Lumber  Co.,  Ill  Va. 
757,  69  S.  E.  936,  holding  map  is  not  extrinsic  evidence;  Bleakley  v. 
Lake  Washington  Mill  Co.,  65  Wash.  222,  118  Pac.  8,  holding  owner 
of  upland  not  entitled  to  any  preference  in  purchase  of  tide-lands; 
United  States  v.  Texas,  162  U.  S.  37,  40  L.  Ed.  879,  16  Sup.  Ct.  733, 
map  referred  to  in  treaty  given  effect;  Paine  v.  Consumers'  Forwarding 
etc.  Co.,  71  Fed.  631,  19  C.  C.  A.  99,  and  State  Bank  v.  Stewart,  93  Va. 
453,  25  S.  £.  544,  regarding  plat  referred  to  as  part  of  deed;  Beaty 
V.  Robertson,  130  Ind.  593,  30  N.  E.  707,  where  plat  and  field-notes 
differed,  former  controlled;  Whitney  v.  Detroit  Lumber  Co.,  78  Wis. 
247,  47  N.  W.  427,  grant  according  to  official  plat  of  survey;  Nichols  v. 
Furniture  Co.,  100  Mich.  238,  59  N.  W.  158,  obiter. 

Distinguished  in  Security  Land  etc.  Co.  v.  Bums,  193  U.  S.  179,  48 
L.  Ed.  671,  24  Sup.  Ct.  425,  courses  and  distances  s,et  forth  in  official 
plat  and  referred  to  in  patent  which  show  meander  line  of  lake  control 
against  actual  boundary  of  lake  where  lake  never  existed  within  half 
mile  of  point  indicated  in  plat. 

Water  line  made  boundary  In  deed  remains  such,  althoufi^b  shifting. 
Approved  in  Johnson  v.  Hurst,  10  Idaho,  319,  77  Pac.  788,  following 
rule ;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  624,  625,  56  L.  Ed.  578,  579, 
32  Sup.  Ct.  340,  holding  owner  of  island  partly  submerged  by  reason 
of  dam  constructed  by  United  States  has  no  remedy  against  Secretary 
of  War;  Washington  v.  Oregon,  214  U.  S.  215,  53  L.  Ed.  970,  29  Sup.  Ct. 
631,  holding  use  of  another  channel  of  Columbia  River  will  not  change 
boundary  between  Washington  and  Oregon;  Stockley  v.  Cissna,  119 
Fed.  822,  823,  833,  56  C.  C.  A.  324,  holding  sudden  cutting  off  of  new 
channel  by  Mississippi  River  by  which  thousands  of  acres  of  land 
formerly  on  eastern  bank  is  left  on  western  bank  did  not  change  bound- 
ary between  Tennessee  and  Arkansas;  Towell  v.  Etter,  69  Ark.  39,  40, 
63  S.  W.  54,  holding  accretion  of  sufficient  elevation  above  water  passed 
with  conveyance  of  land;  Albany  Bridge  Co.  v.  The  People,  197  III. 
204,  64  N.  E.  352,  holding  where  island  in  Mississippi  River  in  Illinois, 
but  erroneously  surveyed  as  part  of  Iowa  and  patented  as  in  Iowa  land 
office,  which  patent  was  ratified  by  Congress,  the  survey  did  not  operate 
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to  change  boundaries  of  town  of  Illinois,  but  made  patent  legal;  Carr  v. 
Moore,  119  Iowa,  157,  93  N.  W.  54,  holding  as  under  laws  of  Iowa  title 
from  Federal  government  to  lands  abutting  on  meandered  waters  extends 
only  to  high-water  mark,  the  rights  of  the  owner  of  such  land  cannot 
on  the  drying  up  of  such  water  be.  extended  beyond  the  boundariefi^ 
fixed  by  the  patent;  East  Omaha  Land  Co.  v.  Hanson,  117  Iowa,  97, 
101,  90  N.  W.  706,  holding  an  island  which  springs  up  in  a  stream, 
is  accretion  to  soil  in  bed  of  river  and  not  to  land  of  riparian  owner; 
Pcnkcr  v.  Canter,  62  Kan.  368,  63  Pac.  619,  holding  meandered  lines 
along  shore  of  navigable  river  represent  border  line  of  stream,  and 
show  watercourse  and  not  meander  line  is  boundary;  Shcrwin  v.  Bitzer, 
97  Minn.  256,  257,  106  N.  W.  1048,  transfer  of  government  lot  abutting 
on  lake  by  number  according  to  government  survey  conveys  land  be- 
coming part  of  lot  by  recession  of  lake;  McCormick  v.  Miller,  239  Mo. 
469,  144  S.  W.  102,  applying  principle  in  ejectment  suit;  Widdecombe 
v.  Chiles,  173  Mo.  205,  96  Am.  St.  Rep.  607,  73  S.  W.  447,  holding 
when  river  worked  away  certain  unpatented  land  and  built  it  to  de- 
fendant's land,  plaintiff  took  no  title  to  the  land  thus  added  to  de- 
fendant's land  by  patenting  the  land  half -section  which  originally 
contained  the  land  worked  away;  De  Long  v.  Olscn,  63  Neb.  332,  88 
N.  W.  514,  holding  where  official  plat  of  survey  of  land  shows  river 
as  one  boundary  of  lot,  a  subsequent  patent  describing  it  by  number 
and  refers  to  plat,  and  deeds  describing  it  by  number,  pass  all  accre- 
tions to  respective  dates ;  State  v.  Mnncie  PuIr  Co,,  119  Tenn.  105,  104 
S.  W.  452,  holding  avulsion  of  Mississippi  River  in  1876  did  not  change 
boundary  between  Tennessee  and  Arkansas ;  Hinckley  v.  Peay,  22  Utah, 
26,  60  Pac.  1013;  holding  ownership  of  patented  lands  to  meander  line 
of  lake  carries  right  to  all  lands  formed  by  accretions  below  such  lands 
to  water's  edge;  Chesapeake  etc.  R.  R.  Co.  v.  Walker,  100  Va.  84,  40 
S.  E.  638,  holding,  under  facts  and  acts  cited,  plaintiff  acquired  fee 
in  property  and  not  mere  easement;  Washougal  Transp.  Co.  v.  Dalles 
etc.  Nav.  Co.,  27  Wash.  497,  68  Pac.  77,  holding  United  States  grants 
of  public  lands  bordering  on  navigable  rivers  pass  title  to  ordinary 
high-water  mark,  regardless  of  meander  line;  St.  Louis  v.  Rutz,  138 
U.  S.  245,  34  L.  Ed.  949,  11  Sup.  Ct.  344,  deed  carried  sandbar  and 
accretions ;  Hardin  v.  Jordan,  140  U.  S.  380,  36  L.  Ed.  433,  11  Sup.  Ct. 
811,  water  line  the  boundary,  carrying  title  to  center  of  lake;  Mitchell 
V.  Smale,  140  U.  S.  414,  35  L.  Ed.  446,  11  Sup.  Ct.  822,  holding  lake 
natural  boundary  to  plaintiff's  land,  including  projecting  tongue; 
Cobum  V.  San  Mateo  County,  75  Fed.  530,  boundary  extended  to  high- 
water  mark  on  shifting  beach;  Everson  ▼.  Waseca,  44  Minn.  248,  46 
N.  W.  405,  holding  title  extended  to  lake  beyond  meander  line;  Denny 
v.  Cotton,  3  Tex.  Civ.  App.  643,  22  S.  W.  126,  shifting  line  of  Rio 
Grande  held  to  be  boundary;  Poynter  v.  Chipman,  8  Utah,  450,  32  Pac. 
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692,  holding  riparian  owner  entitled  to  dry  land  made  by  recession 
of  lake;  Knudsen  v.  Omanson,  10  Utah,  128,  130,  37  Pae.  250,  water 
line,  not  meander  line,  held  boundary;  Whitney  y.  Detroit  Lumber  Co., 
78  Wis.  249,  47  N.  W.  428,  and  Northern  etc.  Land  Co.  v.  Bigelow, 
84  Wis.  166,  21  L.  R.  A.  781,  54  N.  W.  499,  holding  shore  of  lake 
the  boundary;  Mendota  Club  v.  Anderson,  101  Wis.  490,  78  N.  W.  189, 
water  line  of  Mendota  lake  held  actual  boundary;  dissenting  opinion 
in  Cooley  v.  Golden,  117  Mo.  55,  59,  21  L.  R.  A.  308,  309,  23  S.  W.  108, 
109,  majority  holding  island  formed  by  change  of  .courses  not  property 
of  riparian  owner;  Smith  t.  Furbish,  68  N.  H.  127,  44  Atl.  399,  gen- 
erally. 

Riparian  rights — ^Mill  owner  on  navigable  stream.    Note,  27  Am. 
St.  Rep.  59. 

Riparian  owner's  right  to  access.    Note,  23  E.  R.  0.  168. 

Miscellaneous.  Cited  in  Little  v.  Williams,  88  Ark.  51, 113  S.  W.  344, 
holding  under  swamp-land  act  of  1850,  title  to  lands  did  not  pass  until 
same  had  been  selected. 

1S4  XT.  8.  198-206,  83  K  £d.  887,  10  Bap.  Ot.  662,  HILIt  ▼.  MBMFHI& 
Power  to  Bulwcrlbe  for  stock  does  not  Imply  power  to  iBsne  bonds. 

Approved  in  Village  of  Grant  v.  Sherrill,  71  Neb.  222,  98  N.  W.  682, 
holding  city  cannot  issue  negotiable  bonds  to  aid  in  construction  of 
private  waterworks;  Weil,  Roth  &  Co.  v.  Mayor  etc.  of  Town  of  New- 
hem,  126  Tenn.  264,  Ann.  Gas.  1913E,  25,  L.  R.  A.  1916A,  1009,  148  S.  W. 
691,  holding  mayor  and  aldermen  can  at  any  time  call  election  for  issu- 
ance of  bonds;  Merrill  v.  Monticello,  1381 U.  S.  690,  34  L.  Ed.  1076,  11 
Sup.  Ct.  448,  right  to  contract  loan  did  not  authorize  issue  of  negotiable 
securities;  Brenham  v.  German- American  Bank,  144  U.  S.  185,  186, 
36  L.  Ed.  395,  396,  12  Sup.  Ct.  564  (see  dissenting  opinion  in  144  U.  S. 
191,  193,  36  L.  Ed.  397,  398,  12  Sup.  Ct.  566),  bonds  issued  under  au-* 
thority  to  borrow  for  general  purposes  held  void ;  Lehman  v.  San  Diego, 
83  Fed.  671,  27  C.  C.  A.  668,  holding  similarly;  Dodge  v.  Memphis,  51- 
Fed.  167,  bonds  in  payment  of  stock  subscription  held  invalid;  dissent- 
ing opinion  in  Rathbone  v.  Hopper,  57  Kan.  250,  34  L.  R.  A.  678,  45^ 
Pac.  613,  majority  holding  negotiable  township  bonds  valid. 

Distinguished  in  West  Plains  Twp.  v.  Sage,  69  Fed.  948,  16  C.  C.  A. 
553  (see  dissenting  opinion  in  69  Fed.  952,  957, 16  C.  C.  A.  553),  hold- 
ing power  of  township  to  ''issue  new  bonds"  gave  power  to  make  them 
n^otiable. 

Implied  power  of  municipality  to  issue   bonds.    Note,  Ann.  Gas. 
1913E,  40. 
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Municipal   coxporatioxiB   cannot^  without  exikress   authority,   ezeidfle 
power  not  Incident  to  purposes. 

Approved  in  Atkin  y.  Kansas,  191  U.  S.  221,  48  L.  Ed.  167,  24  Snp. 
Ct.  124,  holding  Kansas  eight-hour  law  is  valid;  Conradt  v.  Miller,  2 
Alaska,  437,  town  council  cannot  grant  franchise  to  huild  wharves  on 
puhlic  streets  and  navigable  waters  abutting  thereon  and  to  collect  tolls 
from  public  for  use  of  same;  Byars  v.  State,  2  Okl.  Cr.  494,  102  Pac. 
809,  holding  public  contractor  bound  by  act  providing  for  eight-hour 
work  day;  National  Life  Ins.  Co.  v.  Mead,  13  S.  D.  44,  79  Am.  St.  Rep. 
879,  82  N.  W.  79,  holding  under  Laws  1890,  c.  37,  art.  V,  §1,  S.  D., 
relating  to  issuance  of  city  bonds,  city  council  has  power  after  election 
authorizing  it  to  issue  bonds  to  fund  city's  floating  indebtedness; 
Kirsch  v.  Braun,  153  Ind.  257,  63  N.  E.  1086,  holding  gravel-road  bonds 
not  negotiable;  Board  of  Commissioners  of  Wilkes  County  v.  Call,  123 
N.  C.  312,  44  L.  E.  A.  263,  31  S.  E.  483,  holding  act  authorizing  issue 
not  legally  passed,  and  bonds  invalid;  Bardsley  v.  Sternberg,  17  Wash. 
249,  49  Pac.  601,  holding  treasurer  had  no  authority  to'  reissue  city 
warrants. 

Municipal  corporations^  Issuing  bonds  In  Missouri,  most  c<nnply  with 
constitutional  requirement  for  two-thirds  vote. 

Approved  in  Baltimore  etc.  B.  R.  Co.  v.  Pumphrey,  74  Md.  112,  21 
Atl.  662,  subscription  to  railroad,  and  issue  of  bonds  by  county  com- 
missioners, held  void. 

134  U.  8.  206-229,  33  L.  Ed.  879,  10  Bnp.  Ot  627,  TBACT  ▼.  TUFFLY. 
Previous  statute  is  modified  by  later,  covering  whole  subject. 
Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  661, 126 
C.  C.  A.  376,  holding  State  of  Utah  by  Enabling  Act  disclaimed  title 
to  public  lands  within  its  domains;  Great  Northern  Ry.  Co.  v.  United 
States,  155  Fed.  953,  84  C.  C.  A.  93,  holding  Elkins  Act  (1903)  not  re- 
pealed by  Hepburn  Act  (1906) ;  Columbia  Wire  Co.  v.  Boyce,  104  Fed. 
174,  44  C.  C.  A.  588,  holding  act  of  June  6,  1900,  relating  to  appeals 
to  Circuit  Court  of  Appeals,  was  valid  and  repealed  act  of  1895  (28 
Stat.  666) ;  Lloyd  v.  Supreme  Lodge  K.  of  P.,  98  Fed.  71,  38  C.  C.  A. 
654,  holding  provision  in  life  insurance  policy  making  it  subject  to 
rules  which  might  thereafter  be  enacted  is  valid,  but  cannot  work  for- 
feiture of  policy  or  diminish  amount  recoverable;  Town  of  Nome  v. 
Schneider,  3  Alaska,  62,  holding  acts  of  Congress  repealed  ordinance^ 
of  town  of  Nome  regarding  tax  on  business;  The  People  v.  Ames,  27 
Colo.  129,  60  Pac.  348,  holding  Colo.  Laws  1899,  p.  158,  relating  to 
boards  of  equalization,  repealed  Laws  1891,  p.  294,  §  5 ;  Callan  v.  Dis- 
trict of  Columbia,  16  App.  D.  C.  277,  holding  police  regulations  re- 
pealed act  of  General  Assembly  regarding  regulation  of  hack-stands; 
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Sefton  V.  Board  of  Commrs.  of  Howard  County,  160  Ind.  358,  66  N.  E. 
891,  holding  Act  March  11th,  Acts  1889,  p.  433,  c.  234,  and  Act  March 
6,  1899,  p.  468,  c.  206,  Ind.,  provide  two  methods  of  improving  highway ; 
State  V.  Henderson,  120  La.  542,  45  South.  433,  holding  district  attorney 
not  entitled  to  one-fifth  of  fines  recovered;  Succession  of  Dupre,  116 
La.  1094,  41  South.  325,  where  earlier  statute  required  appointment 
of  tutor  ad  hoc  and  latter  is  silent,  tutor  need  not  he  appointed;  In  re 
Troy  Press  Co.,  187  N.  Y.  285,  79  N.  E.  1008,  discussing  right  of  news- 
paper to  publication  of  public  notices;  Pratt  Institute  v.  City  of  New 
York,  183  N.  Y.  158,  75  N.  E.  1121,  Gen.Tax  Law  1896,  p.  797,  exempt- 
ing real  estate  of  educational  institutions  used  exclusively  for  corpo- 
rate purposes,  repeals  special  act  exempting  educational  corporation 
for  local  tax  on  leased  realty;  State  v.  Davis,  129  N.  C.  573,  40  S.  E. 
113,  holding  Acts  1901,  c.  501,  relating  to  road  laws,  repealed  Acts 
1899,  c.  581;  District  of  Columbia  v.  Hutton,  143  U.  S.  27,  86  L.  EcL 
62,  12  Sup.  Ct.  372,  §354,  Rev.  Stats.,  relating  to  police  force  of  Dis- 
trict of  Columbia,  repealed  by  act  of  June  11,  1878;  United  States  v, 
Allen,  163  U.  S.  501,  41  L.  Ed.  243,  16  Sup.  Ct.  1072,  drawback  provi- 
sion of  act  of  1883,  relating  to  coal,  held  repealed  by  Tariff  Act  of 
1890;  The  Paquete  Habana,  175  U.  S.  685,  44  L.  Ed.  323,  20  Sup.  Ct. 
294,  holding  act  of  1891  covered  whole  subject  of  appellate  jurisdiction 
of  District  and  Circuit  Courts;  Berkow^itz  v.  United  States,  93  Fed. 
456,  35  C.  C.  A.  379,  holding  section  5424  conclusive  as  to  crime 
enumerated,  without  reference  to  prior  statutes;  Proctor  v.  Cascade 
County,  20  Mont.  318,  50  Pac.  1018,  general  law  held  controlling  as  to 
amount  of  sheriff's  fees;  Opinion  of  the  Justices,  66  N.  H.  669,  33  AtL 
1097,  holding  act  of  1844  repealed  former  acts,  relating  to  taking  of 
railroads  by  State;  Brady  v.  Husby,  21  Nev.  456,  33  Pac.  803,  ai^ucndo. 

Implied  repeal  of  statute  by  code,  revision  or  re-enactment.    Note, 
6  Ann.  Gas.  202. 

Assignment  for  creditors — ^Provision  for  release.    Note,  60  L.  R.  A. 
(K.  S.)  742. 

134  IT.  S.  230-232,  33  L.  Ed.  891,  10  Sap.  Ct.  511,  LOUISIANA  ez  reL  NEW 
YOBK  GXJABANTY  ETC.  CO.  ▼.  8TEBI.E. 

Suit  against  auditor,  to  compel  tax  to  pay  bonds,  contrary  to  later 
law,  l8  against  State. 

Approved  in  Lankford  v.  Platte  Iron  Works  Co.,  235  U.  S.  494,  59 
L.  Ed.  328,  35  Sup.  Ct.  173,  holding  suit  against  commission  apjiointed 
to  handle  bank  depositor's  fund  of  State  of  Oklahoma  is  in  fact  suit 
against  State;  Louisiana  v.  McAdoo,  234  U.  S.  632,  58  L.  Ed.  1509,  34: 
Sup.  Ct.  938,  holding  State  of  Louisiana  cannot  sue  Secretary  of  Treas- 
ury to  revise  duty  on  sugar;  State  v.  Board  of  Liquidation,  136  La. 
583,  67  South.  374,  holding  suit  against  board  of  liquidation  is  suit 
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against  State;  Smith  v.  Rackliffe,  87  Fed.  966,  31  C.  C.  A.  328,  action 
against  State  treasurer  to  recover  back  taxes  collected. 

Distinguished  in  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S^ 
642,  35  li.  R.  A.  (N.  S.)  243,  55  L.  Ed.  894,  31  Sup.  Ct.  654,  holding 
agricultui*al  college  receiving  aid  from  State  is  not  within  immunity. 

134  n.  S.  232-240,  33  L.  Ed.  892,  10  Sup.  Ct.  633,  BELI/S  GAP  B.  B.  CO. 
▼.  PENNSTIiVANIA. 

Where  Federal  qi^estion  raised,  and  necessazlly  involved,  though  not 
discussed,  error  will  lie. 

Approved  in  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  179,  180,  suit 
involving  question  of  equality  of  tax  upon  railroad  company. 

Time  and  manner  of  raising  and  deciding  questions  in  State 
court  to  obtain  review  in  Federal  Supreme  Court.  Note,  63 
L.  B.  A.  42. 

« 

Where  State  court  does  not  pass  on  Federal  question  raised,  this  is 
color  for  motion  to  dismiss. 

Approved  in  New  York  v.  Reardon,  204  U.  S.  160,  9  Ann.  Oaa.  736,  51 
L.  Ed.  422,  27  Sup.  Ct.  188,  upholding  tax  on  transfers  of  corporate 
stock. 

Fourteenth  Amendment  does  not  require  aheolnte  equality,  provided  no 
clear  discrimination. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  192,  60  L.  Ed.  599,  36 
Sup.  Ct.  268,  upholding  taxation  on  membership  in  chamber  of  com- 
merce; St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S.  368,  59 
L.  Ed.  273,  35  Sup.  Ct.  99,  upholding  franchise  tax  levied  on  foreign 
railroad ;  Pullman  Co.  v.  Knott,  235  U.  S.  26,  59  L.  Ed.  Ill,  35  Sup.  Ct. 
2,  upholding  tax  on  gross  receipts  of  sleeping-car  companies;  Farmers' 
etc.  Saving  Bank  v.  Minnesota,  232  U.  S.  531,  58  L.  Ed.  713,  34  Sup.  Ct. 
354,  holding  municipal  bonds  held  by  bank  cannot  be  computed  as 
assets  for  purposes  of  taxation ;  Ohio  River  &  W.  Ry.  Co.  v.  Dittey,  203 
Fed.  548,  and  Ohio  River  etc.  Ry.  Co.  v.  Dittey,  232  U.  S.  591,  58  L.  Ed. 
745,  34  Sup.  Ct.  372,  both  upholding  tax  on  gross  earnings  of  railroad 
company;  Clement  National  Bank  v.  Vermont,  231  U.  S.  135,  58  L.  Ed. 
155,  34  Sup.  Ct.  31,  upholding  tax  on  depositors  in  national  banks; 
Citizens'  Telephone  Co.  v.  Fuller,  229  U.  S.  329,  330,  331,  57  L.  Ed. 
1213,  1214,  33  Sup.  Ct.  833,  holding  tax  on  telephone  company  not  void 
because  it  exempts  those  operating  on  mutual  benefit  basis;  Flint  v. 
Stone  Tracy  Co.,  220  U.  S.  160,  Ann.  Gaa.  1912B,  1312,  55  L.  Ed.  417, 
31  Sup.  Ct.  342,  upholding  Corporation  Tax  Act  of  1909 ;  Brown-Forman 
Co.  V.  Kentucky,  217  U.  S.  573,  54  L.  Ed.  887,  30  Sup.  Ct.  578,  upholding 
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tax  on  business  of  rectifying  of  liquors;  Southwestern  Oil  Co.  v.  Texas, 
217  U.  S.  122,  64  L.  Ed.  692,  30  Sup.  Ct.  496,  upholding  occupation  tax 
imXK)sed  on  wholesale  dealers  in  oil;  Beers  v.  Glynn,  211  U.  S.  484,  485, 
53  L.  Ed.  298,  29  Sup.  Ct.  186,  upholding  inheritance  tax  of  State  of 
New  York  (Laws  1887) ;  Seaboard  Air  Line  Ry.  Co.  v.  -Seegers,  207 
U.  S.  77,  62  L.  Ed.  110,  28  Sup.  Ct.  28,  upholding  act  requiring  carrier 
to  settle  all  claims  within  forty  days;  Michigan  etc.  R.  R.  Co.  v.  Powers, 
201  U.  S.  293,  50  L.  Ed.  761,  26  Sup.  Ct.  466  (affirming  Michigan  R.  R- 
Tax  Cases,  138  Fed.  233),  upholding  Mich.  Const.,  art.  XIV,  §  10,  as 
amended  in  1900,  and  Pub.  Acts  1901,  p.  236,  relating  to  taxation; 
New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  47,  60  L.  Ed.  79,  25 
Sup.  Ct.  715,  exemption  of  subway  road  in  New  York  from  francliise 
tax  does  not  make  statute  invalid;  Coulter  v.  Louisville  etc.  R.  R.  Co., 
196  U.  S.  609,  49  L.  Ed.  618,  25  Sup.  Ct.  342,  State  tax  of  franchise  of 
domestic  corporation  at  different  rate  than  assessed  on  tangible  prop- 
erty in  State  is  not  void ;  Cook  v.  Marshall  Co.,  196  U.  S.  274,  49  L.  Ed. 
476,  25  Sup.  Ct.  233,  Iowa  Code,  §  5007,  imposing  tax  on  cigarette 
selling,  does  not  deny  equal  protection  to  retailer,  because  wholesalers 
doing  interstate  business  excepted;  Travelers'  Ins.  Co.  v.  Connecticut, 
185  U.  S.  372,  46  L.  Ed.  954,  22  Sup.  Ct.  676,  holding  Conn.  Pub.  Acts 
1897,  c.  153,  §  2,  providing  for  assessment  of  stock  owned  by  resident 
stockholders  in  domestic  corporations,  make  no  unconstitutional  dis- 
crimination; Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  562,  568,  46 
L.  Ed.  690,  693,  22  Sup.  Ct.  440,  443,  holding  discrimination  in  favor 
of  agricultural  products  in  hands  of  producer  made  by  III.  Trust 
Act  of  June  20,  1893,  exempting  them  from  provisions  which  prohibit 
recovery  of  price  of  article  sold  by  any  trust,  denies  equal  protection 
of  the  law;  Florida  C.  &  P.  R.  R.  Co.  v.  Reynolds,  183  U.  S.  476,  478, 
46  L.  Ed.  286,  287,  22  Sup.  Ct.  178,  holding  railroads  are  not  denied 
equal  protection  of  laws  by  Fla.  Laws  1885,  c.  3558,  requiring  controller 
to  assess  taxes  for  1879,  1880  and  1881  upon  property  which  escaped 
for  those  years  without  providing  for  taxation  on  other  property  simi- 
larly situated;  Cotting  v.  Godard,  183  U.  S.  106,  46  L.  Ed.*  107,  22  Sup, 
Ct.  41,  holding  stockyard  company  is  denied  equal  protection  of  laws 
by  Kansas  act  of  March  3,  1897,  limiting  charges  to  be  made  by  that 
corporation  without  limiting  charges  of  other  similar  corporations  doings 
smaller  business;  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S. 
94,  45  la.  Ed.  104,  21  Sup.  Ct.  45,  holding  refiner  of  sugar  is  not  denied 
equal  protection  of  law  because  La.  Const.  1879,  art.  206,  imposes  license 
on  persons  engaged  in  such  business,  but  exempts  those  who  refine  on 
their  own  plantations ;  Louisville  ft  N.  R.  Co.  v.  Bosworth,  230  Fed.  208, 
refusing  to  uphold  tax  on  foreign  railroad  where  same  was  based  on 
overvaluation;  Wiseman  v.  Tanner,  221  Fed.  699,  upholding  statute 
prohibiting  employment  agencies  from  accepting  fees;  Detroit  G.  H. 
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&  M.  Ry.  Co.  V.  Fuller,  205  Fed.  89,  refusing  to  allow  tax  on  specially 
chartered  railroad;  National  Bank  v.  Mayor  etc.  of  Baltimore,  100  Fed. 
32,  40  C.  C.  A.  254,  holding  Rev.  Stats.  5219,  providing  for  taxation  of 
shares  of  national  bank,  was  to  prevent  discrimination  against  banks; 
State  V.  Alabama  Fuel  &  Iron  Co.,  188  Ala.  511,  66  South.  176,  uphold- 
ing tax  on  recording  of  mortgages  and  deeds  of  trust ;  Southern  Ry.  Co. 
V.  Greene,  160  Ala.  415,  49  South.  410,  upholding  franchise  tax  imposed 
on  foreign  railroad;  State  v.  Travelers'  Ins.  Co.,  73  Conn.  269,  47  Atl. 
304,  holding  Gen.  Stats.  Conn.,  §  3916,  providing  that  insurance  com- 
panies shall  pay  one  and  one-half  per  cent  on  market  value  of  their 
stock  held  by  nonresidents  is  not  void;  Lappin  v.  District  of  Columbia, 
22  App.  D.  C.  78,  holding  act  imposing  tax  on  brokers  was  discrimina- 
tory; Jackson  v.  Neff,  64  Fla.  331,  60  South.  352,  upholding  tax  on 
motor  vehicles,  graduated  according  to  horse-power;  Hammond  v.  Clark, 
136  Qa.  332,  38  L.  B.  A.  (N.  S.)  77,  71  S.  E.  488,  upholding  act  providing 
for  increase  of  salaries  for  superior  judges ;  Cummins  v.  Pence,  174  Ind. 
122,  91  N.  E.  531,  upholding  tax  levied  for  construction  of  gravel  roads ; 
Board  of  Commissioners  of  Johnson  County  v.  Johnson,  173  Ind.  85,  86, 
89  N.  E.  594,  upholding  act  allowing  unincorporated  banks  to  deduct 
amount  of  deposits,  for  purpose  of  taxation;  Iowa  etc.  Ins.  Assn.  v. 
Gilbertson,  129  Iowa,  669,  106  N.  W.  157,  upholding  Code  Supp.  1902, 
§  1333d,  requiring  insurance  companies,  except  county  mutuals  not  or- 
ganized for  profit,  to  pay  tax  on  gross  receipts;  Hager  v.  Walker,  128 
Ky.  21,  129  Am.  St  Bep.  238,  15  L.  R.  A.  (N.  S.)  195,  107  S.  W.  260, 
holding  tax  on  real  estate  agents  could  not  vary  according  to  districts 
in  which  they  operated ;  State  v.  Hammond  Packing  Co.,  110  La.  186,  34 
South.  370,  holding  taxation  of  persons  of  other  States  doing  business 
in  this  State  is  not  regulation  of  commerce;  Criswell  v.  State,  126  Md. 
109,  94  Atl.  551,  upholding  tax  levied  on  barbers;  State  v.  Bazille,  97 
Minn.  20,  106  N.  W.  97,  upholding  Gen.  Laws  1905,  c.  288,  imposing 
progressive  tax  on  certain  legacies  and  devises;  State  v.  Northern  Pac. 
Ry.  Co.,  95  Minn.  46, 103  N.  W.  732,  upholding  Gen.  Stats.  1894,  §  1526, 
providing  for  deduction  of  indebtedness  from  credits  listed  for  taxa- 
tion; Gilsonite  Const.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  240  Mo.  656,  144 
S.  W.  1087,  holding  electric  railway  subject  to  special  assessments  for 
street  improvements;  State  v.  Brodnax,  228  Mo.  46,  48,  137  Am.  St. 
Bep.  613,  128  S.  W.  183,  184,  upholding  act  requiring  stamps  on  all 
agreements  of  sale  for  future  delivery;  Sawyer  v.  Gilmore,  109  Me. 
188,  83  Atl.  682,  upholding  school  tax  calculated  one-third  according 
to  number  of  persons  of  school  age  and  two-thirds  according  to  valua- 
tion; E.  R.  Darlington  Lumber  Co.  v.  Missouri  Pac.  Ry.  Co.,  216  Mo. 
676,  116  S.  W.  535,  holding  act  regulating  demurrage  charges  accord- 
ing to  capacity,  referred  to  capacity  of  load  and  not  capacity  of  car; 
State  V.  Bixman,  162  Mo.  39,  62  S.  W.  838,  holding  act  of  May  4,  1899, 
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of  Missouri,  requiring  inspection  of  all  beer  made  in  State,  but  pror 
viding  that  inspection  of  all  beer  for  export  shall  be  free,  is  not  dis- 
crimination in  favor  of  all  who  sell  out  of  State;  Worthington  v.  Dis- 
trict Court,  37  Nev.  242,  142  Pac.  240,  upholding  act  requiring  one 
seeking  divorce  to  be  bona  fide  resident  of  county  for  one  year;  Central 
R.  Co.  V.  State  Board  of  Assessors,  75  N.  J.  L.  157,  67  Atl.  686,  uphold- 
ing Revised  Act  of  1888  for  taxation  of  railfoad  and  canal  property; 
Territory  v.  Pinney,  15  N,  M.  629,  114  Pac.  368,  holding  act  providing* 
for  distribution  of  delinquent  taxes  did  not  apply  to  taxes  collected  for 
city  purposes;  People  v.  Mensching,  187  N.  Y.  21,  10  Ann.  Gaa.  101,  10 
L.  R.  A.  (N.  S.)  625,  79  N.  E.  888,  upholding  tax  imposed  on  transfer 
of  corporate  stock;  People  v.  Ronner,  185  N.  Y.  291,  77  N.  E.  1063,  up- 
holding Laws  1905,  c.  729,  taxing  real  estate  mortgages;  People  v. 
Reardon,  184  N.  Y.  447,  112  Am.  St.  Rep.  636,  77  N.  E.  975,  upholding 
Laws  1905,  c.  241,  imposing  tax  on  transfers  of  corporate  stock; 
State  V.  Standard  Oil  Co.,  61  Or.  450,  Ann.  Cas.  1914B,  179,  123  Pac. 
45,  upholding  tax  on  foreign  oil  company;  Knisely  v.  Cotterel,  196  Pa- 
St.  635,  46  Atl.  865,  holding  act  of  May  2,  1899  (Penn.),  relating  to  tax 
on  retail  business,  is  not  in  violation  of  U.  S.  Const.,  art.  IX,  §  1 ; 
State  V.  McCrillis,  28  R.  L  176,  13  Ann.  Ozs.  701,  9  L.  R.  A.  (N.  S.) 
635,  66  Atl.  306,  upholding  act  requiring  owners  of  property  to  remove 
snow  from  same ;  City  of  Laurens  v.  Anderson,  75  S.  C.  64,  117  Am.  St. 
Rep.  885,  9  Ann.  Cas.  1003,  55  S.  E.  137,  refusing  to  uphold  law  ex- 
empting Confederate  soldiers  from  occupation  tax;  Alderman  v.  Wells, 
85  S.  C.  515,  21  Ann.  Gas.  193,  27  L.  R.  A.  (N.  8.)  864,  67  S.  E.  783, 
upholding  income  tax  graduated  according  to  revenue;  In  re  Mc- 
Kennan's  Estate,  27  S.  D.  141,  Ann.  Gas.  1913D,  745,  33  L.  R.  A.  (N.  S.) 
620,  130  N.  W.  35,  upholding  law  providing  for  inheritance  tax; 
I.  M.  Darnell  &  Son  v.  City  of  Memphis,  116  Tenn.  437,  95  S.  W.  819, 
holding  logs  imported  from  another  State  are  not  exempted  under 
clause  exempting  products  of  soil  from  taxation;  State  v.  Clement  Nat. 
Bank,  84  Vt.  184,  186,  187,  189,  Ann.  Cas.  1912D;  22,  78  Atl.  951,  952, 
953,  holding  bank  paying  tax  for  depositor  could  not  complain  that  it 
could  not  recoup  itself  on  account  of  withdrawals;  State  v.  Shedroi, 
75  Vt.  279,  54  Atl.  1082,  holding  Vt.  Stats.  4732,  f>roviding  that  peddler 
without  license  shall  be  fined,  and  section  4733,  exempting  soldiers  of 
Civil  War  who  were  honorably  discharged,  make  unjust  discrimination ; 
Harvey  Coal  &  Coke  Co.  v.  Dillon,  59  W.  Va.  638,  6  L.  R.  A.  (N.  S.) 
628,  53  S.  E.  943,  holding  lease  of  coal  lands  was  chattel  real  and  tax- 
able; State  V.  Frear,  148  Wis.  508,  Ann.  Gas.  1913A,  1147,  L.  R.  A. 
1915B,  569,  134  N.  W.  689,  holding  State  tax  commission  could  appoint 
assessors  in  counties;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  645,  108 
N.  W.  582,  upholding  Laws  1903,  c.  378,  relating  to  exemption  of  mort- 
gages from  taxation;  dissenting  opinion  in  State  v.  Vandiver,  222  Mo. 
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264, 121  S.  W.  03,  majority  upholding  act  prohibiting  issuance  of  license 
to  insurance  companies  paying  more  than  fifty  thousand  dollars  an- 
nually to  one  officer;  Mallory  v.  La  Crosse  Abattoir  Co.,  80  Wis.  184, 
49  N.  W.  1075,  and  Nashville  etc.  Hy.  Co.  v.  Taylor,  86  Fed.  180,  both 
arguendo. 

The  following  cases  approve  rule,  and  hold  tax  or  exemption  valid: 
Pacific  Express  Co.  v.  Seibert,  142  U.  S.  351,  35  L.  Ed.  1039, 12  Sup.  Ct. 
253  (affirming  44  Fed.  317),  tax  on  business  of  express  company  done 
within  State ;  Giozza  v.  Tieman,  148  U.  S.  662,  37  L.  Ed.  601,  13  Sup. 
Ct.  723,  tax  on  sale  of  liquors  in  Texas;  Mobile  etc.  R.  R.  Co.  v.  Ten- 
nessee, 153  U.  S.  506,  38  L.  Ed.  800,  14  Sup.  Ct.  975,  exemption  from 
taxation  granted  to  railroad;  Adams  Express  Co.  v.  Ohio,  165  U.  S. 
228,  41  L.  Ed.  697,  17  Sup.  Ct.  312,  unit  rule  of  taxation  applied  to  ex- 
press companies;  Aberdeen  Bank  v.  Chehalis  County,  166  U.  S.  453, 
41  L.  Ed.  1076,  17  Sup.  Ct.  634,  tax  on  national  bank  stock  differed 
from  that  on  other  moneyed  capital ;  Merchants  &  Manufacturers'  Bank 
V.  Pennsylvania,  167  U.  S.  463,  464,  42  L.  Ed.  237,  17  Sup.  Ct.  830, 
taxation  on  shares  of  national  bank;  Magound  v.  Illinois  Trust  etc. 
Bank,  170  U.  S.  294,  295,  296,  299,  42  L.  Ed.  1043,  1044,  18  Sup.  Ct. 
599,  600,  Illinois  inheritance  tax;  Western  Union  Tel.  Co.  v.  Norman, 
77  Fed.  25,  tax  on  franchise  and  property  of  telegraph  company  within 
State;  Southern  Bldg.  &  Loan  Assn.  v.  Norman,  98  Ky.  302,  56  Am. 
St.  Rep.  372,  31  L.  |L.  A.  43,  32  S.  W.  954,  franchise  tax  on  foreign 
corporation;  Simpson  v.  Hopkins,  82  Md.  490,  33  Atl.  715,  exemption 
of  noninterest  bearing  bonds  of  corporation ;  State  v.  French,  109  N.  C. 
724,  26  Am.  St.  Bep.  591,  14  S.  E.  383,  license  tax  on  merchants;  State 
V.  Stevenson,  109  N.  C.  731,  26  Am.  St,  Rep.  695,  14  S.  E.  386,  exemp- 
tion of  farm  products  as  basis  for  license  tax  on  merchants;  State  v. 
Call,  121  N.  C.  647,  28  S.  E.  518,  law  exempting  physician  practicing 
before  certain  date  from  obtaining  certificate,  etc. ;  Knoxville  etc.  R.  R. 
Co.  V.  Harris,  99  Tenn.  706,  43  S.  W.  120,  privilege  tax  on  railroads  not 
paying  ad  valorem  tax. 

Approved  also  in  Gulf  etc.  Ry.  Co.  ▼.  Ellis,  165  U.  S.  155,  156,  41 
L.  Ed.  668,  17  Sup.  Ct.  257,  but  holding  law  requiring  railroads  to  pay 
attorney's  fees  in  certain  cases  unconstitutional;  State  v.  Broadbelt, ' 
89  Md.  579,  73  Am.  St  Rep.  206,  46  L.  R.  A.  436,  43  Atl.  773,  upholding 
law  reg^ulating  ci^jr  milk  supply;  Sturtevant  v.  Armsby  Co.,  66  N.  H. 
559,  49  Am.  St.  Rep.  629,  23  Atl  369,  giving  to  nonresidents  same  rights 
in  attachment  proceedings  as  residents;  State  v.  Nelson,  52  Ohio  St. 
103,  26  L.  R.  A.  320,  39  N.  E.  24,  holding  valid,  law  requiring  corpora- 
tions to  provide  for  well-being  of  employees;  Newport  v.  Mudgett,  18 
Wash.  276,  51  Pac.  468,  holding  law  allowing  deduction  of  debts  from 
credits  in  assessments  valid;  dissenting  opinion  in  Ulman  ▼.  Baltimore, 
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72  Md.  602,  11  L.  R.  A.  229,  21  Atl.  711,  majority  holding  street  assess- 
ment according  to  front-foot  rule  void. 

Distinguished  in  Risley  v.  City  of  Utica,  168  Fed.  745,  holding  assess- 
ment of  water  tax  without  opportunity  of  hearing  was  void;  State  v. 
Parker  Distilling  Co.,  236  Mo.  298,  305,  139  S.  W.  476,  479,  holding  tax 
on  liquor,  by  which  local  products  are  exempted,  is  void;  Boston  v. 
Beal,  51  Fed.  308,  and  Baker  v.  King  Co.,  17  Wash.  624,  50  Pac.  481, 
both  holding  tax  upon  assets  of  insolvent  national  bank  invalid. 

Fourteenth  Amendment  considered  with  relation  to  special  privi-> 
leges,  burdens  and  restrictions.    Note,  25  Am.  St.  R^.  884,  886. 

Assessment  of  property  at  actual  value,  except  capital  bonds  at  par, 
conforms  to  Foarteenth  Amendment. 

Approved  in  Chester  City  v.  Pennsylvania,  134  U.  S.  240,  33  L.  Ed. 
896,  10  Sup.  Ct.  536,  and  Jennings  v.  Coal  Ridge  Imp.  etc.  Co.,  147 
U.  S.  148,  37  L.  Ed.  118,  13  Sup.  Ct.  282,  both  following  rule ;  Paddell 
V.  City  of  New  York,  211  U.  S.  450,  15  Ann.  Oas.  187,  63  L.  Ed.  277, 
29  Sup.  Ct.  139,  holding  land  subject  to  mortgagee  may  be  assessed  at 
full  value;  Turpin  v.  Lemon,  187  U.  S.  58,  47  L.  Ed.  74,  23  Sup.  Ct.  23, 
holding,  in  sales  for  taxes,  all  requirements  do  not  have  to  be  of  record ; 
W.  C.  Peacock  &  Co.  v.  Pratt,  121  Fed.  777,  58  C.  C.  A.  48,  holding 
income  tax  of  territory  of  Hawaii  (Act  No.  20,  pp.  31-35,  Sess.  Laws 
1901),  is  valid;  Mexican  Nat.  R.  Co.  v.  Jackson,  118  Fed.  552,  55 
C.  C.  A.  315,  holding  Laws  Tex.  1897,  Spec.  Sess.,  p.  14,  defining  liability 
of  persons  operating  railroads,  is  not  unconstitutional,  as  discriminating 
between  classes;  People's  Nat.  Bank  v.  Marye,  107  Fed.  580,  holding  act 
of  Virginia  of  March  6, 1890,  providing  for  taxation  of  bank  shares,  is  not 
invalid  under  Rev.  Stats.,  §  5219,  as  to  national  banks ;  State  v.  Smith, 
158  Ind.  557,  558,  63  N.  E.  30,  holding  Acts  1899,  p.  422,  §  1  (Ind.), 
providing  for  deduction  from  assessed  valuation  of  real  estate  of  mort- 
gage is  not  in  violation  of  Const.  U.  S.,  Amend.  14;  People  v.  Reardon, 
]84  N.  Y.  448,  112  Am.  St.  Rep.  638,  77  N.  E.  975,  upholding  Laws  1905, 
c.  241,  imposing  tax  on  transfers  of  corporate  stock;  Standard  Oil  Co. 
V.  Spartanburg,  66  S.  C.  43,  44  S.  E.  379,  holding  ordinance  requiring 
dealers  in  oil  to  pay  license  of  two  hundred  and  fifty  dollars  per  year, 
and  exempting  dealers  handling  oil  on  which  license  has  been  paid,  is 
unconstitutional;  Julien  v.  Model  Bldg.  etc.  Assn., ^116  Wis.  85,  92 
N.  W.  563,  holding  Rev.  Stats.  1898,  §§2014,  2015, 'giving  to  certain 
mortgagees  priority  over  other  liens  filed  subsequent,  is  not  void  under 
Const.  U.  S.,  art.  XIV,  §  L 

Distinguished  in  New  York  etc.  R.  R.  Co.  v.  Pennsylvania,  153  U.  S. 
648,  38  L.  Ed.  853, 14  Sup.  Ct.  959,  holding  Pennsylvania  could  not  com- 
pel New  York  company  to  deduct  taxes  from  interest  paid  to  Pennsy^  - 
vania  bondholders. 
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I>ae  process  of  l«w  does  not  require  socli  notice  of  tax  as  Is  given  in 
beginning  suit. 

Approved  in  Leigh  v.  Green,  193  U.  ^.  89,  48  L.  Ed.  628,  24  Snp.  Ct. 
390,  upholding  Nebraska  statute  providing  for  notice  by  publication  of 
pendency  of  proceeding  in  rem  to  enforce  lien  acquired  by  purchaser  at 
tax  sale;  Merchants  &  Manufacturers'  Bank  v.  Pennsylvania,  167  U.  S. 
467,  42  L.  Ed.  238,  17  Sup.  Ct.  831,  notice  to  all  property  holders  of 
time  and  place  of  assessment  is  sufficient;  King  v.  MuUins,  171  U.  S. 
431,  43  L.  Ed.  224,  18  Sup.  Ct.  925,  and  State  v.  Sponaugle,  45  W.  Va. 
423,  43  L.  B.  A.  731,  32  S.  E.  286,  sustaining  summary  method  of  col- 
lecting taxes  by  forfeiture. 

Validity -of  direct  assessment  for  taxation  by  legislature.    Note,  11 
Ann.  Cas.  720. 

Direction  tliat  corporation  imy  tax  dae  on  Its  bonds  oat  of  unpaid  in- 
terest is  not  Invalid. 

Approved  in  Commonwealth  v.  Citizens'  Nat.  Bank,  117  Ky.  955,  80 
S.  W.  160,  upholding  Acts  1900,  c.  23,  taxing  shares  in  national  bank 
and  making  bank  liable  for  taxes  on  shares ;  Aberdeen  Bank  v.  Chehalis 
County,  166  U.  S.  446,  41  L.  Ed.  1073,  17  Sup.  Ct.  631,  holding  national 
bank  responsible  for  tax  on  its  shares  held  by  stockholders;  Fraser  v. 
McConway  &  Torley  Co.,  82  Fed.  258,  holding  tax  deducted  from  wages 
by  employer  a  tax  upon  employee. 

Distinguished. in  Knoxville  Traction  Co.  v.  McMillan,  111  Tenn.  525, 
65  L.  R.  A.  296,  77  S.  W.  666,  holding  void  Acts  1903,  c.  257,  imposing 
privilege  tax  on  business  of  car  advertising  and  making  railroad  selling 
or  leasing  privil^e  liable  for  tax. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
324,  339,  342,  345,  348,  853. 

Miscellaneous.  Cited  in  Owen  County  Burley  Tobacco  Society  v. 
Brumback,  128  Ky.  148,  107  S.  W.  713,  upholding  law  prohibiting  un- 
lawful combinations. 

134  XT.  a  240,  33  li.  Ed.  896^  10  Sup.  Ot.  536^  0HE8TEB  ▼.  PENlIBYIi- 
VANIA. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
339,  348. 

134  XT.  B.  241-260,  33  Ii.  Ed.  928,  10  Sap.  Ot.  539,  DEFX7TBOK  ▼.  YOUKO. 

Averment   of   diveree   dtlzenalilp  not  omtroTerted   is   admitted   by 
Kebraska  practice. 

Approved  in  Gilbert  v.  David,  235  U.  S.  567,  69  L.  Ed.  363,  35  Sup.  Ct. 
164,  holding  citizenship  of  plaintiff  is  at  issue  where  answer  denies 
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knowledge  or  information  on  subject;  McEldowney  v.  Card,  193  Fed. 
484,  holding  where,  after  verdict,  court  determines  that  proof  did  not 
establish  jurisdiction,  verdict  should  stand  until  same  is  established  or 
defeated  by  affidavits;  Gubbins  v.  Laughtenschlager,  75  Fed.  621,  hold- 
ing objection  to  jurisdiction  as  to  citizenship,  after  lapse  of  two  years, 
untimely. 

Objection  that  court's  Jurisdiction  imposed  upon  comes  too  late  a  year 
and  a  half  after  second  trial. 

Approved  in  In  re  Cleland,  218  U.  S.  122,  64  L.  Ed.  964,  30  Sup.  Ct. 
647,  holding  mandamus  will  not  lie  to  compel  judge  to  dismiss  suit 
which  he  believes  he  has  jurisdiction  of;  Toledo  Traction  Co.  v.  Cam- 
eron, 137  Fed.  56,  69  C.  C.  A.  28,  applying  principle  where  objection 
raised  after  verdict  and  judgment;  Claiborne  v.  Waddell,  50  Fed.  369, 
considering  delay  in  raising  question  of  jurisdiction.  ^ 

Act  directing  Circuit  Court  to  dismlsg  if  no  Jurisdiction  means  only 
if  fact  legally  certain. 

Approved  in  Wetmore  v.  Rymer,  169  U.  S.  118,  120,  123,  42  L.  Ed. 
683,  684,  685,  18  Sup.  Ct.  294,  295,  296,  holding  want  of  jurisdiction  of 
Circuit  Court  not  made  clear  and  dismissal  of  action  erroneous;  Simp- 
son V.  Phillipsdale  Paper  Mill  Co.,  223  Fed.  663,  holding  evidence  showed 
that  one  establishing  lodgings  in  Providence  did  not  thereby  change  his 
domicile  from  Boston;  Donovan  v.  Wells  Fargo  &  Co.,  169  Fed.  370, 
22  L.  R.  A.  (N.  S.)  1260,  94  C.  C.  A.  609,  holding  general  averment  of 
fraudulent  joinder  is  sufficient;  Hill  v.  Walker,  167  Fed.  251,  263,  92 
C.  C.  A.  633,  holding  citizenship  may  be  established  by  residence ;  Will- 
iam H.  Perry  Co.  v.  Klosters  Aktie  Bolag,  152  Fed.  969,  82  C.  C.  A. 
321,  holding  where  jurisdiction  is  adequately  alleged,  cause  will  not 
be  dismissed  because  proofs  do  not  create  legal  certainty. 


Tax  deed,  not  sealed  with  county  treasurer's  seal,  is  void  in  Nebraska. 
Approved  in  Sayre  v.  Sage,  47  Colo.  566,  108  Pac.  163,  holding  Colo- 
rado statute  provides  for  seal  also;  Minter  v.  King,  27  Colo.  App.  236, 
148  Pac.  276,  holding  county  clerk  certifying  to  treasurer  will  not  vali- 
date tax  deed;  Lockwood  v.  Gehlert,  127  N.  Y.  252,  27  N.  E.  814,  where 
tax  deed,  without  controller's  seal,  was  held  invalid. 

In  Nebraska  tax  deed  is  sufllcient  color  of  title;  but  tax  certificate  is 
not. 

Approved  in  Hunter  v.  Eastham,  96  Tex.  653,  69  S.  W.  67,  holding 
recitals  in  deed  that  grantor  sold  all  his  rights,  title  and  interest  in 
l)roperty  shows  he  only  sold  his  interest  therein;  Power  v.  Kit^hing,  10 
N.  D.  261,  86  N.  W.  740,  holding,  under  Laws  1899  N.  D.,  c.  158,  relat- 
ing? to  adverse  possession,  claim  under  instrument  which  constitutes 
color  of  title  is  sufficient. 
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Invalid  tax  deed  as  color  of  title.    Note,  11  L.  B.  A.  (N.  S.)  779. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1242. 

Adverse  poBsession  is  not  supported  by  "mixed  possession,"  but  must  be 
excdoslTe. 

Approved  in  Original  Consol.  Min.  Co.  v.  Abbott,  167  Fed.  684,  hold- 
ing adverse  possession  cannot  be  based  on  tenancy  at  will. 

Every  prerequisite  must  precede  exercise  of  naked  power  not  coupled 
with  Interest. 

Approved  in  Garth  v.  Arnold,  115  Fed.  473,  53  C.  C.  A.  200,  holding, 
under  laws  of  Missouri,  authorizing  sale  of  interest  of  minors,  power 
must  be  strictly  construed ;  Arnold  v.  Garth,  106  Fed.  21,  holding,  under 
special  act  of  legislature  of  Missouri,  authorizing  sale  of  land  of  minors, 
the  power  to  sell  could  not  be  delegated;  Shipley  v.  Shamwell,  41  App. 
D.  C.  271,  275,  Ann.  Gas.  1915At  1148,  holding  sale  under  execution 
must  be  confirmed;  Baum  v.  Wm.  Ejiabe  &  Co.  Mfg.  Co.,  33  App.  D.  C. 
241,  holding  where  warehouseman,  seeking  to  enforce  lien,  sells  same 
without  statutory  notice,  same  is  void;  Kilpatrick  v.  Wiley,  197  Mo. 
161,  95  S.  W.  221,  burden  is  on  purchaser  to  show  validity  of  broker's 
authority  to  make  sale;  Campbell  v.  Foster  Home  Assn.,  163  Pa.  St. 
633,  48  Am.  St.  Rep.  821,  26  L.  R.  A.  122,  30  Atl.  224,  naked  power  to 
sell  did  not  include  power  to  mortgage;  Palmer  v.  Texas  Lumber  Co., 
3  Tex.  Civ.  App.  474,  23  S.  W.  40,  conveyance  without  consideration, 
under  power  to  sell,  held  void;  Sulphur  Mines  Co.  v.  Thompson,  93 
Va.  316,  25  S.  E.  237,  holding  conditions  upon  which  sale  by  represen- 
tatives of  trustee  was  authorized  must  be  proved. 

Execution  sale  in  Nebraska  passes  no  title  until  confirmation,  and  ven- 
dee is  bound  by  court's  proceedings  tbereon. 

Approved  in  Nevada  Nickel  Syndicate  v.  National  Nickel  Co.,  103 
Fed.  396,  holding  execution  sale  under  Act  March  3,  1893,  §  3,  is  valid 
after  confirmation  when  all  requirements  have  not  been  fulfilled;  Hen- 
dryx  V.  Evans,  120  Iowa,  313,  94  N.  W.  854,  holding,  under  laws  of 
Nebraska,  execution  sale  is  not  complete  until  confirmed;  Fowler  v. 
Krutz,  54  Kan.  626,  38  Pac.  809,  affirming  order  setting  aside  sale  by 
sheriff. 

Distinguished  in  Hollister  v.  Mann,  40  Neb.  575,  58  N.  W.  1127, 
holding  bona  fide  purchaser,  after  confirmation,  could  not  be  dispos- 
sessed by  revocation  of  order. 

Relief  of  purchaser  on  annulling  judieial  sale.    Note,  69  L.  R.  A. 
57. 


.-^ 
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134  17.  S.  260-276^  33  L.  Ed.  934,  10  Sop.  Ot.  730,  HEMBERSOK  BBIDOB 
CO.  ▼.  McQBATH. 

Direction  to  railroad  contractor  to  mako  continnona  emlmnkmsnt  in- 
stead of  borrow-pits  makes  xmw  contract. 

Approved  in  Board  of  Directors  of  Plum  Bayou  Levee  Dist.  v.  Roach, 
174  Fed.  953,  99  C.  C.  A.  453,  holding  changing  line  of  levee  from  dry- 
ground  to  swampy  ground  constituted  breach  of  contract;  Mobile  v. 
Shea,  127  Fed.  529,  62  C.  C.  A.  319,  holding  where  construction  of 
sewer  for  city  was  done  under  written  contract,  providing  that  all  dis- 
putes should  be  settled  by  city  engineer,  where  original  plans  are  de- 
parted from,  the  decision  of  engineer  is  conclusive;  Salt  Lake  City  v. 
Smith,  104  Fed.  466,  43  C.  C.  A.  637,  holding  usual  stipulation  in  con- 
tracts with  corporations  that  extra  work  shall  be  at  price  named  in 
agreement  applies  to  small,  extra  work  as  may  become  necessary  to 
completion  of  structure;  Wyandotte  etc,  Ry.  Co.  v.  King  Bridge  Co., 
100  Fed.  206,  40  C.  C.  A.  325,  holding  where  contractor  engaged  to 
construct  bridge  between  two  townships  was  compelled  to  do  extra 
work  on  account'  of  error  in  locating  abutments  by  i^ents  of  town- 
ships, he  was  entitled  to  recover  therefor;  Fuccy  v.  Coal  etc.  Ry.  Co., 
75  W.  Va.  139,  83  S.  E.  303,  allowing  extra  compensation  where  change 
was  radical;  Smith  v.  Salt  Lake  City,  83  Fed.  787,  departure  from 
plans  for  building  aqueduct  resultect  in  new  contract;  Rhodes  v.  Clute, 
17  Utah,  142,  53  Pac.  991,  allowing  builder  to  recover  for  extras  and 
alterations  on  new  undertaking;  Isham  v.  Parker,  3  Wash.  776,  29  Pac 
842,  allowing  attorney  extra  compensation  for  argument  of  i>etition 
for  rehearing. 

Distinguished  in  dissenting  opinion  in  Vamey  v.  Ditmars,  217  N.  Y. 
233,  Ann.  Ga8.*1916B,  758,  111  N.  E.  826,  majority  holding  architect's 
agreement  to  give  employee  fair  share  of  profits  was  too  vague  to  be 
basis  of  damages. 

Engineer  in  field  directed  to  have  work  carried  out  may  make  binding 
contract. 

Cited  in  Cooper  v.  Hawley,  60  N.  J.  L.  563,  38  Atl.  966,  where  super- 
vising architect  was  agent  for  owner. 

Distinguished  in  Coal  etc.  Ry.  Co.  v.  Reherd,  204  Fed.  873,  123 
C.  C.  A.  155,  refusing  to  allow  statements  of  engineer,  promising  extra 
payment  for  difficult  excavation,  to  be  binding  on  owner;  Hayden  ▼. 
Astoria,  74  Or.  533,  145  Pac.  1074,  holding  engineer  could  not  raise 
estimates  one  hundred  and  fifty  per  cent  to  five  hundred  per  cent. 

134  U.  S.  276-290,  33  L.  Ed.  900,  10  Sup.  Ot.  550,  OHIOAOO  ETC.  BT.  CO. 
▼.  CHICAGO  THIBD  NAT.  BANK. 

Lessee  of  all  corporate  property,  agreeing  to  protect  it  against  liens, 
must  pay  judgments. 
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Approved  in  United  States  Capsule  Co.  ▼.  Isaacs,  23  Ind.  App.  544, 
55  N.  E.  836,  holding,  upon  consolidation  of  two  corporations,  the  new 
one  is  liable  for  debts  of  consolidated  companies  to  extent  of  prop- 
erty turned  over;  Bertholdt  v.  Land  &  Lumber  Co.,  91  Mo.  App.  240, 
holding,  upon  consolidation  of  two  corporations,  the  new  corporation 
must  discharge  liabilities  of  the  old  ones. 

Corporate  property  may  be  followed  as  trust  fond  wben  diverted  by 
lessee. 

Approved  in  Wolff  v.  Shreveport  Gas  etc.  Co.,  138  La.  761,  70  South. 
795,  Williams  v.  Commercial  Nat.  Bank,  49  Or.  499,  11  L.  R.  A.  (N.  S.) 
857,  90  Pac.  1015,  and  Luedecke  v.  Des  Moines  Cabinet  Co.,  140  Iowa, 
229,  32  L.  B.  A.  (N^.  S.)  616,  118  N.  W.  458,  all  holding  assets  of  sell- 
ing corporation  are  held  by  purchaser  as  security  for  creditors  of 
former. 

Distinguished  in  dissenting  opinion  in  Irvine  v.  New  York  Edison 
Co.,  207  N.  Y.  439,  Ann.  Obs.  1914C,  441, 101  N.  E.  363,  majority  holding 
transferee  of  assets  of  corporation,  holds  same  as  trustee  for  creditors 
of  latter. 

Lessee  diverting  money  to  have  been  spent  on  lessor's  property  cannot 
deprive  lessor's  creditor  of  ilfi^t  arising  tlierefrom  by  subsequent  expen- 
diture of  its  own  money. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Boyd,  177  Fed.  813, 101  C.  C.  A. 
18,  Boyd  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  794,  795,  and  Northern 
Pac.  Ry.  Co.  v.  Boyd,  228  U.  S.  500,  57  L.  Ed.  940,  33  Sup.  Ct.  554,  all 
holding  lessee  railroad  company  liable  for  wrongful  diversion  of  bonds 
by  lessor  company;  Mclver  v.  Young  Hardware  Co.,  144  N.  C.  487,  119 
Am.  St.  Bop.  970,  57  S.  E.  172,  holding  directors  personally  liable  where 
they  transferred  assets  of  corporation  for  worthless  stock  in  another 
company;  Cooper  v.  Utah  Light  &  Ry.  Co.,  35  Utah,  584,  136  Am.  St. 
Bep.  1075,  102  Pac.  206,  holding  where  company  alienates  franchise, 
transferee  is  liable  to  creditors  of  former;  Sidell  v.  Missouri  Pac.  Ry. 
Co.,  78  Fed.  726,  24  C.  C.  A.  216,  lessee  of  insolvent  railroad  can  acquire 
no  benefit  to  disadvantage  of  creditors;  Grenell  v.  Detroit  Gas  Co.,  112 
Mich.  73,  70  N.  W.  414,  holding  corporation  took  assets  of  another 
corporation  subject  to  payment  of  its  debts;  Vance  v.  McNabb  Coal 
Co.,  92  Tenn.  60,  20  S.  W.  427,  following  assets  of  old  company  in 
hands  of  new. 

Distinguished  in  Davis  v.  Virginia  Ry.  &  Power  Co.,  229  Fed.  639, 
holding  mortgagor  not  required  to  pay  income  until  demand  is  made; 
Klosterman  v.  Mason  County  etc.  R.  R.  Co.,  8  Wash.  287,  36  Pac,  138, 
upholding  voluntary  transfer  of  property  to  mortgagee. 

What  is  a  withdrawing  of  the  assets  of  corporations,    Note^  57  Am. 
St.  Bep.  75. 
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Where  in  equity  aa  apparent  legal  tender  is  cballenged,  cross-bill  to 
enforce  same  is  proper. 

Approved  in  Royal  Union  Mut.  Life  Ins.  Co.  v.  Wynn,  177  Fed.  293, 
holding  where  insurance  company  sues  to  cancel  policy,  beneficiary  may 
maintain  cross-hill  to  enforce  saime;  Ulman  v.  Jaeger's  Admr.,  155  Fed. 
1018,  holding  citizen  of  District  of  Columbia  may  maintain  cross-bill 
in  Federal  courts;  American  Graphophone  Co.  v.  Smith,  26  App.  D.  C. 
668,  holding  cross-bill  is  proper  remedy  in  suit  to  cancel  contract  where 
defendant  seeks  affirmative  relief;  Pittsmont  Copper  Co.  v.  O'Rourke, 
49  Mont.  294,  141  Pac.  853,  holding  in  suit  to  enjoin  sale  under  execu- 
tion, defendant  might  counterclaim  to  set  aside  fraudulent  transfer  to 
defeat  his  judgment;  Coatsworth  Lumber  Co.  v.  Owen,  186  Mo.  App. 
558,  172  S.  W.  440,  holding  where,  pending  suit  to  cancel  tax  bills, 
same  were  amended,  contractor  could  counterclaim  so  as  to  recover 
on  same;  Koch  v.  Sumner,  145  Mich.  361,  116  Am.  St.  Rep.  302,  9  Ann. 
Gas.  225,  108  N.  W.  727,  holding  defendant  in  suit  to  foreclose  me- 
chanic's lien  may  cross-bill  to  obtain  damages  for  -defective  construc- 
tion; Shainwald  v.  Lewis,  69  Fed.  494,  entertaining  bill  to  carry  former 
decree  into  effect;  Springfield  Milling  Co.  v.  Barnard  etc.  Mfg.  Co.,  81 
Fed.  264,  26  C.  C.  A.  389,  allowing  cross-bill  for  damages  in  suit  to 
foreclose  lien ;  San  Diego  Flume  Co.  v.  Souther,  90  Fed.  164,  32  C.  C.  A. 
548,  cross-bill  to  foreclose  not  affected  by  dismissal  of  original  bill. 

Since  legal  remedy  may  be  denied  and  equitable  enforced,  cross-Hill 
for  latter  is  not  foreign  to  bill  for  former. 

Approved  in  Kirby  v.  American  Soda  etc.  Co.,  194  U.  B.  144,  48  L.  Ed. 
912,  24  Sup.  Ct.  619,  cross-bill  may  be  retained  after  dismissal  of 
original  bill;  Grand  Central  Min.  Co.  v.  Mammoth  Min.  Co.,  29  Utah, 
597,  83  Pac.  685,  denying  right'  to  amend  answer  after  two  trials  to 
include  rights  not  claimed  in  original. 

Cross-bill  may  be  amended  on  basis  of  complainant's  showing,  tbongh 
presenting  new  gronnd  of  relief. 

Approved  in  Springfield  Milling  Co.  v.  Barnard  etc.  Mfg.  Co.,  81  Fed. 
263,  26  C.  C.  A.  389,  cross-bill  for  damages  in  suit  for  foreclosure  of 
mechanic 's   lien. 

General  rules  as  to  amendment  of  equity  pleading.    Note,  1  Ann. 
Gas.  977. 

Miscellaneous.  Cited  in  Haberman  v.  Kaufer,  60  N.  J.  Eq.  278,  47  Atl. 
51,  holding  in  action  to  enforce  specific  performance  of  contract  for  sale 
of  land  in  which  legatees  are  defendants,  cross-bill  filed  by  defendants 
denying  contract  and  praying  sale  of  land  to  pay  their  l^acies  is  proper. 


1149  NOTES  ON  U.  S.  REPORTS.        134  U.  S.  291-306 

134  U.  &  291-296,  83  li.  Ed.  932,  10  Sup.  Ot  665,  BANIQAN  v.  BABO. 

Managing  corporate  officer,  procuring  preferred  stock  Issae,  cannot^  on 
InBOlvency,  question  Its  legality. 

Approved  in  In  re  Sharood  Shoe  Corporation,  192  Fed.  954,  holding 
owners  of  preferred  stock  cannot  deny  validity  of  amendment  Jbecause 
it  was  not  passed  by  unanimous  vote;  Gunby  v.  Armstrong,  133  Fed. 
434,  66  C.  C.  A.  627,  subscriber  to  and  borrower  from  loan  association 
who  makes  required  payments  cannot  question  validity  of  stock; 
Synnott  v.  Cumberland  Bldg.  &  Loan  Assn.,  117  Fed.  383,  54  C.  C.  A. 
553,  holding  action  of  stockholders'  meeting,  in  placing  common  stock 
and  installment  stock  on  equality,  was  binding  on  stockholder  whose 
proxy  was  voted  at  meeting;  Hallett  v.  New  England  Roller-Grate  Co., 
105  Fed.  223,  holding  npnresident  purchaser  of  stock  in  New  Hampshire 
for  less  than  par  may  recover  from  corporation  amount  paid  after  can- 
cellation of  his  certificate  when  he  purchased  in  ignorance  of  Pub. 
Stats.  1891,  c.  149,  §  9 ;  Toledo  etc.  R.  R.  Co.  v.  Continental  Trust  Co., 
95  Fed.  531,  36  C.  C.  A.  155,  holding  owners  of  common  stock  could 
not,  after  ten  years,  object  to  legality  of  preferred  stock. 

Distinguished  in  Ross-Meehan  Brake-Shoe  Foundry  Co.  v.  Southern 
Malleable  Iron  Co.,  72  Fed.  965,  holding  officer  owning  stock  not 
estopped  to  deny  its  validity  on  ground  of  excessive  issue. 

Fraudulent  and  overissued  corporate  stock.    Note,  87  Am.  St.  Bep. 
860. 

Preferred,  guaranteed  and  interest-bearing  stock.    Note,  27  L.  B.  A. 
138,  140. 

134  U.  8.  296-306,  33  L.  Ed.  905,  10  Sup.  Ot.  546,  TOLEDO  ETC.  E.  E.  CO. 
V.  HAMILTON. 

Eailroad  mortgage's  priority  cannot  be  displaced  by  contract  or  con- 
veyance, or  sttbeegnent  meclumic'g  lien. 

Approved  in  State  Bank  v.  Idaho-Oregon  Light  etc.  Co.,  219  Fed. 
597,  holding  where  railroad  assents  to  appointment  of  receiver  over 
line,  it  will  be  deemed  to  have  waived  right  to  scrap  value  of  rails; 
Allis-Chalmers  Co.  v.  Central  Trust  Co.,  190  Fed.  705,  89  L.  B.  A. 
(N.  S.)  84,  111  C.  C.  A.  428,  holding  fact  that  bonds  were  issued  in  im- 
provement of  mortgaged  property  will  not  give  them  priority;  Guar- 
anty Trust  Co.  V.  Galveston  City  R.  R.  Co.,  107  Fed.  324,  46  C.  C.  A. 
305,  holding  current  expenses  within  reasonable  time  before  appoint- 
ment of  receiver  of  insolvent  railroad  are  preferred  to  prior  mo^-tgage; 
Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  140,  52  L.  R.  A.  481,  44 
C.  C.  A.  389,  holding  claim  of  creditor  for  money  loaned  to  pay  interest 
upon  prior  mortgage  debt  is  inferior  to  lien  of  prior  mortgage;  First 
Kat.  Bank  v.  Ewing,  103  Fed.  186,  43  C.  C.  A.  150,  holding  receiver's 
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certificates  issued  to  complete  railroad  are  preferred  to  prior  mortgage; 
Maryland  Steel  Co.  v.  Gettysburg  etc.  R.  Co.,  99  Fed.  151,  holding  debts 
created  in  rebuilding  property  destroyed  by  fire  are  not  preferred  to 
prior  mortgage;  Diggs  v.  Fidelity  &  Deposit  Co.,  112  Md.  72,  20  Ann. 
Gas.  1274,  75  Atl.  521,  holding  where  mortgage  provided  for  purchase 
of  property  by  corporation,  latter  consolidating  with  other  company 
could  not  'confer  right  on  consolidated  company  to  purchase  same ; 
Detroit  Trust  Co.  v.  Detroit  etc.  Ry.  Co.,  159  Mich.  454,  124  N.  W.  50, 
holding  one  constructing  power  plant  for  railroad  is  not  entitled  to 
lien;  Hickson  Lumber  Co.  v.  Gay  Lumber  Co.,  150  N.  C.  285,  21  L.  R.  A. 
(N.  S.)  843,  63  S.  E.  1047,  holding  covering  property  ''that  shall  be 
owned  during  continuance  of  liability  hereinafter  mentioned"  covers 
after-acquired  property;  National  Bank  of  Commerce  v.  Jones,  18  Okl. 
560^  11  Ann.  Caa.  1041,  12  L.  B.  A.  (N.  S.)  3l6,  91  Pac.  193,  holding 
act  of  legislature  conferring  priority  on  subsequent  lien  is  void;  Mas- 
terson  v.  Burnett,  27  Tex.  Civ.  375,  66  S.  W.  93,  holding  where  deed  is 
executed  and  mortgage  made  to  secure  the  purchase  price  as  parts  of 
the  same  transaction,  a  prior  judgment  against  the  grantee  will  not 
attach  to  the  land;  National  City  Bank  v.  Henderson,  59  Wash.  358, 
109  Pac.  1039,  holding  lien  of  agister  has  no  priority  over  chattel  mort- 
gage; Provisional  Municipality  of  Pensacola  v.  Northrup,  66  Fed.  690, 
14  C.  C.  A.  59,  mortgage  of  street  railroad  preferred  to  lien  for  paving; 
New  York  etc.  Trust  Co.  v.  Capital  Ry.  Co.,  77  Fed.  531,  machinery 
attached  to  realty  became  subject  to  mortgage  before  vendor's  lien; 
Maxwell  v.  Wilmington  etc.  Mfg.  Co.,  77  Fed.  940,  generally  as  mort- 
gage of  after-acquired  property;  Lackawanna  Iron  etc.  Co.  v.  Farmers' 
Loan  etc.  Co.,  79  Fed.  210,  24  C.  C.  A.  487,  mortgage  preferred  to  debt 
for  steel  rails;  California  etc.  Trust  Co.  v.  Yakima  Inv.  Co.,  82  Fed. 
544,  claim  for  construction  of  lateral  ditches  for  irrigation  company 
inferior  to  mortgage ;  Phoenix  Iron  etc.  Co.  v.  New  York  etc.  Trust  Co., 
83  Fed.  759,  28  C.  C.  A.  76,  holding  mortgage  covered  machinery  sold 
conditionally  to  railroad;  Crowther  v.  Fidelity  Ins.  etc.  Co.,  85  Fed. 
44,  29  C.  C.  A.  1,  holding  mortgage  lien  could  not  be  divested  by  act 
of  legislature;  Yeatman  v.  King,  2  N.  D.  428,  33  Am.  St.  Bep.  802,  51 
N.  W.  724,  holding  legislature  could  not  create  lien  superior  to  existing 
mortgage. 

Distinguished  in  Bear  Lake  Irr.  Co.  v.  Garland,  164  U.  S.  21,  22, 
41  L.  Ed.  335,  17  Sup.  Ct.  13,  and  Reynolds  v.  Manhattan  Trust  Co.,  83 
Fed.  599,  27  C.  C.  A.  620,  both  holding  property  subject  to  lien  before 
railroad  mortgage  attached;  New  York  Guaranty  etc.  Co.  v.  Taeoma 
etc.  Ry.  Co.,  83  Fed.  369,  27  C.  C.  A.  550,  claim  for  cable  to  keep  road 
"going  concern"  entitled  to  preference;  Central  Trust  Co.  v.  Arctic 
Ice  etc.  Mfg.  Co.,  77  Md.  234,  26  Atl.  498,  where  circumstances  made 
lien  for  ice-machine  prior  to  mortgage;  Kilpatrick  v.  Kansas  City  etc. 
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R.  R.  Co.,  38  Neb.  630,  41  Am.  St.  Rep.  748,  57  N.  W.  667  (see  dissent- 
ing opinion  in  38  Neb.  647,^57  N.  W.  673),  majority  holding  statutoiy 
liens  of  builder  of  road  superior  to  mortgage;  General  Electric  Co.  ▼. 
Transit  Equipment  Co.,  67  N.  J.  Eq.  474,  477,  42  Atl.  106,  107,  holding 
mortgage  did  not  cover  electric  generator  conditionally  sold  to  mort- 
gagor. 

ThriBtlTig  law  is  part  of  contract  as  mneh  as  thongb  so  axpresaly 
provided. 

Approved  in  King  v.  Thompson,  110  Fed.  326,  49  C.  C.  A.  69,  holding 
Rev.  Stats.  Ohio  1880,  §§  3393-3400,  providing  that  liens  for  labor  and 
material  shall  be  preferred  to  mortgages  of  railroads,  applied  to  foreign 
corporations,  as  applied  to  judgment  for  personal  injuries;  Central 
Trust  Co.  V.  Charlotte  etc.  R.  R.  Co.,  66  Fed.  269,  and  Southern  Ry. 
Co.  V.  Bouknight,  70  Fed.  446,  30  L.  R.  A.  826,  17  C.  C.  A.  181,  both 
holding  judgment  for  damages  superior  to  mortgage  by  force  of  statute. 

Claim  for  original  construction,  not  for  current  expenses,  can  acquire 
no  priority  over  prior  mortgage. 

Approved  in  Chicago  etc.  R.  Co.  v.  United  States  ft  Mexican  Trust 
Co.,  226  Fed.  947,  holding  claims  for  current  expenses  have  no  priority 
over  mortgage;  Niles  Tool  Works  Co.  v.  Louisville  etc.  R.  Co.,  112  Fed. 
663,  60  C.  C.  A.  390,  holding  claim  for  price  of  machinery  sold  to  mort- 
gagor railroad  company  and  used  in  construciion  of  leased  shops  of 
second  company  is  not  preferred  to  prior  jnortgage;  St.  Louis  etc.  Ry. 
Co.  V.  Continental  Trust  Co.,  Ill  Fed.  672,  49  C.  C.  A.  629,  holding 
debt  incurred  for  rental  of  terminal  property  under  forty-year  lease, 
which  provides  for  forfeiture  for  failure  to  pay  rent,  is  not  debt  of 
income  and  is  not  preferred  claim  from  net  income;  Farmers'  etc.  Trust 
Co.  V.  American  Water-Works  Co.,  107  Fed.  29,  31,  holding  current 
expenses  and  claims  of  sureties  who  have  executed  bonds  to  prevent 
forced  sales  are  preferred  claims  to  bondholders  of  railroad;  Farmers' 
Loan  etc.  Co.  v.  Green  Bay  etc.  Ry.  Co.,  45  Fed.  666,  and  St.  Louii^ 
Trust  Co.  V.  Riley,  70  Fed.  36,  37,  80  L.  B.  A.  459,  16  C.  C.  A.  610, 
giving  mortgage  priority  to  claim  for  damages;  Atlantic  Trust  Co.  v. 
Woodbridge  Canal  etc.  Co.,  79  Fed.  40,  42,  and  79  Fed.  606,  86  Fed. 
977,  981,  preferring  operating  expenses  but  not  original  construction 
expenses  to  mortgage  debt;  Cleveland  etc.  Ry.  Co.  v.  Knickerbocker 
iTrust  Co.,  86  Fed.  76,  but  holding  replacement  of  bridge  not  original 
construction ;  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  93  Fed.  341, 
mortgage  held  prior  to  lien  for  construction  of  ditch  or  irrigation  com- 
pany; International  Trust  Co.  v.  Townsend  Brick  etc.  Co.,  96  Fed.  856, 
863,  37  C.  C.  A.  396,  claim  for  building  bridge  postponed  to  mortgage; 
Barstow  v.  Railway,  67  Ark.  337,  21  S.  W.  669,  claim  for  cutting  timber 
and  clearing  way  for  road  postponed. 
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'     Priority  as  between  mechanic's  lien  and  mortgage  of    property. 
Note,  Ann.  Gaa.  1916B,  654. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  S.)  1023,  1038. 

Mortgage,  In  words  of  general  deicrlptloD,  conveys  land  held  tuy  equi- 
table aa  well  as  legal  title. 

Approved  in  Tilford  v.  Atlantic  Match  Co.,  134  Fed.  926,  reaffirming 
rule ;.  Guaranty  Trust  Co.  v.  Atlantic  Coast  Elec.  R.  Co.,  138  Fed.  526, 
71  C.  C.  A.  41,  construing  mortgage  limiting  lien  as  to  after-acquired 
property ;  Central  Trust  Co.  v.  Kneeland,  138  U.  S.  419,  34  L.  Ed.  1016, 
11  Sup.  Ct.  358,  holding  mortgage  covered  terminal  facilities  held  under 
legal  or  equitable  title;  Wade  v.  Chicago  etc.  R.  R.  Co.,  149  U.  S.  341, 
37  L.  Ed.  761, 13  Sup.  Ct.  898,  holding  ''after-acquired  property  clause" 
covered  equitable  rights;  Augusta  etc.  R.  R.  Co.  v.  Elittel,  52  Fed.  71, 
2  C.  C.  A.  615,  mortgage  held  to  cover  lands  donated  by  State  to  rail- 
road; Columbia  etc.  Trust  Co.  v.  Kentucky  Union  Ry.  Co.,  60  Fed.  798, 
9  C.  C.  A.  264,  holding  mortgage  covered  lease  contract;  Bear  Lake 
Irr.  Co.  V.  Garland,  164  U.  S.  15,  22,  41  L.  Ed.  333,  336,  17  Sup.  Ct.  11, 
13,  arguendo;  Harris  v.  Youngstown  Bridge  Co.,  90  Fed.  328,  33 
C.  C.  A.  69,  arguendo.. 

Miscellaneous.  Cited  in  Westinghouse  Air  Brake  Co.  v.  Kansas  City 
S.  R.  Co.,  137  Fed.  31, '71  C.  C.  A.  1,  upholding  intervention  in  fore- 
closure for  preferential  payment  of  claim  based  on  mechanic's  lien  and 
equitable  lien. 

134  n.  8.  306-316,  33  L.  Ed.  896,  10  Sop.  Ot  636,  DE  WITT  V.  BEBBY. 

Parol  is  InadmlsntMe  to  add  a  warraaty  to  written  oontract,  or  vary  an 
expressed  onei. 

Approved  in  Rail  etc.  Coal  Co.  v.  Paisley,  233  Fed.  345,  refusing  to 
allow  parol  to  vary  letters  offering  commission  for  sale  of  land; 
Northwestern  Lumber  Co.  v.  Grays  Harhor  &  P.  S.  Ry.  Co.,  208  Fed. 
627,  refusing  to  admit  parol  to  add  new  terms  to  contract  for  sale  of 
property;  Standard  Scale  etc.  Co.  v.  Reiter,  199  Fed.  93,  120  C.  C.  A. 
141,  holding  parol  may  be  admitted  to  explain  ambig^uities ;  Union  Sell- 
ing Co.  V.  Jones,  128  Fed.  675,  63  C.  C.  A.  224,  holding  contract  for  sale 
of  binder  twine  containing  "quantity  guaranteed"  meant  twine  was 
reasonably  fit  for  use  designed,  and  parol  evidence  is  inadmissible  to 
show  certain  representations  as  to  quality;  Matthias  v.  Beeehe,  111 
Fed.  941,  holding  representations  made  by  ship  owner  to  charterer,  re- 
specting speed  of  vessel,  are  superseded  by  instrument;  Montgomery 
V.  Aetna  Life  Ins.  Co.,  97  Fed.  917,  38  C.  C.  A.  553,  holding  when  under 
written  contract  life  insurance  agent  was  to  receive  certain  commis- 
sions as  compensation,  parol  evidence  is  not  admissible  to  show  guar- 
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anty  that  eommissiotis  would  be  certain  amount;  Lombard  etc.  Co.  v. 
Great  Northern  Paper  Co.,  101  Me.  120,  63  Atl.  557,  applying  rule  on 
sale  of  machinery;  Kinney  v.  McNabb,  44  App.  D.  0.  343,  holding 
where  written  contract  to  marry  is  entered  into,  parol  evidence  is  inad- 
missible; Reid  V.  Diamond  Plate  Glass  Co.,  85  Fed.  196,  29  C.  C.  A. 
110,  excluding  parol  evidence  to  show  reduction  in  price  before  de- 
livery; Peoria  Grape  Sugar  Co.  v.  Tumey,  175  111.  632,  51  N.  E.  587, 
warranty  of  coal  not  expressed,  held  none  implied;  Worland  v.  Secrest, 
106  Ky.  715,  51  S.  W.  446,  refusing  to  add  warranty  to  contract  for 
sale  of  patent;  York  v.  Steward,  21  Mont.  518,  43  L.  B.  A.  126,  55  Pac. 
30,  holding  lease  contained  no  warranty  as  to  condition  of  premises; 
Short  V.  Pierce,  11  Utah,  40,  39  Pac.  476,  holding  written  contract 
of  sale  of  land  conclusive;  Milwaukee  Boiler  Co.  v.  Duncan,  87  Wis. 
125,  41  Am.  St.  Rep.  36,  58  N.  W.  234,  parol  warranty  of  working  pres- 
sure of  boiler  denied ;  Case  Plow  Works  v.  Nilcs,  90  Wis.  605,  63  N.  W. 
1016,  holding  no  warranty  that  wheels  were  suited  for  certain  pur- 
pose; dissenting  opinion  in  Neal  v.  Flint,  88  Me.  85,  33  Atl.  674, 
majority  admitting  parol  testimony  to  make  out  complete  bill  of  sale. 

Subsequent  parol  agreement  to  vary  a  writing.    Note,  56  Am.  St. 
Rep.  660. 

Parol  evidence  to  vary,  etc.,  written  contract.    Note,  17  L.  R.  A. 
271. 

Express  warranty  of  qnality  excludes  warranty  that  goods  are  mer- 
chantable or  suitahle. 

Approved  in  Reynolds  v.  General  Electric  Co.,  141  Fed.  556,  73 
C.  C.  A.  23,  reaffirming  rule;  Baer  Grocer  Co.  v.  Barber  Milling  Co., 
223  Fed.  972,  139  C.  C.  A.  449,  holding  sale  of  flour  to  wholesaler  did 
not  warrant  that  same  would  be  satisfactory  to  retail  customers;  Al- 
derson  v.  General  Electric  Co.,  210  Fed.  781,  127  C.  C.  A.  325,  holding 
warranty  as  to  quality  of  generating  machine  did  not  relate  to  effect 
on  building;  Morris  v.  Chesapeake  &  0.  S.  S.  Co.,  125  Fed.  67,  holding 
contract  for  carriage  of  cattle  on  certain  specified  vessels,  "all  sailing" 
during  certain  months,  imports  warranty  that  they  will  all  sail  during 
months  specified ;  Dodge  v.  Dickson  Mfg.  Co.,  113  Fed.  222,  51  C.  C.  A. 
175,  holding  after  purchaser  of  motor  subject  to  test  accepted  it,  he 
waived  right  to  further  test;  Denver  etc.  Co.  v.  Schafer,  58  Colo.  385, 
147  Pac.  370,  holding  where  seller  of  horse  agrees  to  replace  same  if 
unsatisfactory,  buyer  need  not  demand  new  horse  but  may  sue  for  dam- 
ages resulting  from  breach ;  Philbrick  v.  Kendall,  111  Me.  200,  88  AtL 
541,  holding  damages  for  breach  of  warranty  in  sale  of  fertilizer  is 
difference  in  value  of  crop  produced  and  one  which  should  have  been  pro- 
duced ;  Leavitt  v.  Fiberloid  Co.,  196  Mass.  451,  15  L.  B.  A.  (N.  S.)  865, 
XIV— 73 
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82  N.  E.  687,  holding  where  manufacturer  warranted  that  fiberloid  sold 
would  not  ignite  in  process  of  manufacture,  damages  to  shop  might  be 
recovered  on  breach;  Hampton  Guano  Co.  v.  Hill  Live  Stock  Co.,  168 
N.  C.  447,  L.  R.  A.  1915D,  875,  84  S.  E.  775,  holding  where  fertilizer 
did  not  contain  chemicals  warranted,  only  difference  in  value  is  recover- 
able and  not  loss  of  crops;  Nutting  v.  Watson  etc.  Co.,  84  Neb.  469, 
25  L.  B.  A.  (N.  S.)  823,  121  N.  W.  584,  holding  where  vendor  of  horse 
agrees  to  replace  same  should  it  prove  unsatisfactory,  death  of  horse 
before  demand  relieves  vendor;  Jesse  French  Piano  etc.  Co.  v.  Garza  & 
Co.,  53  Tex.  Civ.  349,  116  S.  W.  151,  holding  buyer  of  piano  might  rely 
on  warranty  that  same  would  not  need  repair  for  five  years;  Griffin  v. 
Runnion,  74  W.  Va.  644,  82  S.  E.  687,  holding  in  sale  of  stallion,  there 
is  not  implied  warranty  of  his  ability  for  procreation. 

Distinguished  in  General  Fireproofing  Co.  v.  L.  Wallace  ft  Son,  175 
Fed.  658,  659,  99  C.  C.  A.  204,  holding  contractor's  warranty  as  to  steel 
did  not  exclude  implied  warranty  that  other  fireproofing  would  be  done 
in  workmanlike  manner;  John  A.  Rocbling's  Sons  Co.  v.  Southern 
Power  Co.,  142  Ga.  483,  L.  R.  A.  1915B,  900,  83  S.  E.  146,  holding  war- 
ranty as  to  gauge  of  electrical  wire  did  hot  exclude  implied  warranty 
that  same  was  fit  to  conduct  electricity;  Carleton  v.  Lombard,  149  N.  Y. 
603,  44  N.  E.  1122,  holding  neither  express  nor  implied  warranty  of 
quality  of  oil. 

Whether  express  warranty  excludes  implied  warranty  as  to  quality. 
Note,  SS  L.  B.  A.  (N.  S.)  503,  508. 

Warranty  on  sale  by  sample.    Note,  70  L.  B.  A.  664,  666, 

Effect  of  sale  with  particular  description  of  kind  or  quality.    Note, 
35  L.  B.  A.  (N.  S.)  286,  287. 

Implied   warranty   on   sale   of   goods   by    description.    Note,    23 
£.  B.  G.  463,  464. 

Written  contract  cannot  be  vailed  by  eivldence  of  oral  conversations 
preceding  it. 

Approved  in  Harding  v.  York  Knitting  Mills,  142  Fed.  231,  reaffirm- 
ing rule;  Kalamazoo  Corset  Co.  v.  Simon,  129  Fed.  145,  where  corsets 
offered  as  entirety  and  as  job  lot  and  stock  sheet  showed  quantity  of 
each  style,  acceptance  of  defendant's  offer  to  take  three  of  lots  does 
not  make  usage  in  sale  of  job  lots  applicable;  Johnson  v.  Zweigart,  114 
Ky.  549,  71  S.  W.  446,  where  written  instrument  shows  transaction  to 
be  pledge  of  notes  as  collateral  security,  parol  evidence  is  inadmissible 
to  show  notes  were  sold;  The  Electron,  56  Fed.  307,  rejecting  oral  tes- 
timony to  prove  guaranty  of  definite  number  of  revolutions  of  machine ; 
Union  Nat.  Bank  v.  German  Ins.  Co.,  71  Fed.  476,  18  C.  C.  A.  203, 
holding  parol  negotiations  merged  in  written  cqu tract  of  insurance; 
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Hazleton  etc.  Boiler  Co.  v.  Citizens'  St.  Ry.  Co.,  72  Fed.  323,  written 
contract  of  sale  of  boilers. held  conclusive;  Blake  v.  Pine  Mt.  etc  Coal 
Co.,  76  Fed.  654,  22  C.  C.  A.  430,  holding  written  contract  clear  that 
no  option  to  mortgage  was  intended;  Godkin  v.  Monahan,  83  Fed.  119, 
27  C.  C.  A.  410,  contract  for  felling  timber  etc.  constmed;  Gage  v. 
Phillips,  21  Nev.  153,  37  Am.  St.  Rep.  497,  26  Pac.  61,  oral  agreementa 
held  merged  in  mortgage;  Case  Plow  Works  v.  Niles,  90  Wis.  604,  63 
N".  W.  1016,  evidence  of  oral  warranty  of  wheels  made  previous  to  writ- 
ten contract  is  incompetent;  dissenting  opinion  in  Harman  v.  Harman, 
70  Fed.  936, 17  C.  C.  A.  479,  majority  admitting  parol  evidence  to  show 
entire  contract  of  lease  and  sale ;  .dissenting  opinion  in  McGnire  v.  Al- 
len, 108  Mo.  414,  18  S.  W.  285,  majority  holding  blank  indorsement  of 
check  explainable  by  parol. 

Miscellaneous.  Cited  in  Ryan  v.  Dubuque,  112  Iowa,  287,  83  N.  W. 
1074,  holding  when  contract  for  grading  street  made  provision  for  cut- 
ting and  filling,  upon  change  of  grade  as  provided  for  in  contract,  con- 
tractor was  entitled  to  additional  compensation  for  cutting  and  filling 
though  material  for  filling  was  taken  from  cut ;  Fairbanks,  Morse  &  Ca 
V.  Baskett,  98  Mo.  App.  69,  71  S.  W.  1118,  holding,  after  purchase  of 
engine,  purchaser  may  recover  on  warranty  and  retain  engine, 

134  V.  8.  316>329,  38  L.  Ed.  918,  10  Sup.  Ot.  657,  ASNDT  ▼.  OSIGGB. 

Laws  relating  to  realty  and  title  are  for  tlie  States  to  pass,  and  Undr 
tag  on  Federal  courts. 

Approved  in  Jones  v.  Gould,  149  Fed.  157,  80  C.  C.  A.  1,  suit  by  mem- 
ber of  syndicate  for  appointment  of  receiver  on  ground  of  mismanage- 
ment of  officers  does  not  authorize  Circuit  Court  to  obtain  jurisdiction 
of  nonresidents  by  publication;  Philadelphia  Co.  v.  Dickinson,  33  App. 
D.  C.  349,  holding  courts  of  District  of  Columbia  have  no  jurisdiction 
to  enjoin  Secretary  of  War  in  establishment  of  harbor  lines;  Murray  v. 
Quiglcy,  119  Iowa,  14,  92  N.  W.  871,  holding,  under  Iowa  Code  1873, 
§§  3273,  3345,  providing  for  actions  for  recovery  of  real  property  by 
one  having  reversionary  interest,  remainderman  suing  to  quiet  title 
where  riprhts  were  vested  was  bound  by  limitation  prescribed  in  Code 
1873,  §  2529 ;  Succession  of  Hasling,  114  La.  296,  38  South.  174,  validity 
of  will  made  in  Louisiana  by  citizen  thereof,  bequeathing  Mississippi 
land,  is  governed  by  laws  of  latter;  Tyler  v.  Court  of  Registration,  175 
Mass.  75,  55  N.  E.  814,  holding  Mass.  Stats.  1898,  c.  562,  providing  for 
land  registration,  is  constitutional;  Porter  Land  etc.  Co.  v.  Baskin,  43 
Fed.  327,  and  Perkins  v.  Wakeham,  86  Cal.  583,  21  Am.  St.  Bep.  70,  25 
Pac.  52,  both  holding  California  statutes  valid  providing  for  service  by 
publication;  People  v.  Simon,  176  111.  177,  68  Am.  St.  Bep.  184,  44 
L.  E.  A.  808,  52  N.  E.  915,  holdins:  "Torrcns  law"  regulating  titles  valid; 
Corson  v.  Shoemaker,  55  Minn.  399,  57  N.  W.  139,  upholding  Gen.  Stats,, 
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1878,  c.  66,  §  64y  subd.  5,  of  Minnesota  statutes  as  to  service  on  non- 
residents; Lantry  v.  Parker,  37  Neb.  357,  55  N.  W.  964,  section  77  of 
Nebraska  Code-,  providing  for  service  by  publication  held  valid ;  Force  v. 
Stubbs,  41  Neb.  275,  59  N.  W.  799,  and  York  Connty  Sav.  Bank  v. 
Abbot,.  131  Fed.  984,  both  arguendo. 

State  law  permitting  service  on  nonresidents  by  pablicationy  in  suit 
to  quiet  title,  is  vaUd. 

Approved  in  Ruppin  v.  McLachlan,  122  Iowa,  345,  98  N.  W.  154,  ro- 
aflfirming  rule;  Grannis  v.  Ord^an,  234  U.  S.  394,  58  L.  Ed.  1369,  34 
Sup.  Ct.  779,  Jiolding  service  by  publication  on  "Albert  Guilfuss,  As- 
signee," will  bind  "Albert  B.  Guilfuss";  Title  etc.  Restoration  Co.  v. 
Kerrigan,  150  Cal.  309,  311,  313, 119  Am.  St.  Rep.  199,  8  L.  R.  A.  (N.  S.) 
682,  88  Pac.  360,  361,  and  American  Land  Co.  V.  Zeiss,  219  U.  S.  61,  63, 
55  L.  Ed.  95,  31  Sup.  Ct.  200,  both  upholding  McEnemey  Act  of  Cali- 
fornia of  1906,  relating  to  restoration  of  titles  where  records  have  been 
destroyed ;  Leigh  v.  Green,  193  U.  S.  92,  48  L.  Ed.  629,  24  ,Sup.  Ct.  390, 
upholding  Nebraska  statute  providing  for  notice  by  publication  of 
pendency  of  proceedings  in  rem  to  enforce  lien  acquired  at  tax  sale; 
Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  8,  114  C.  C.  A.  21,  holding 
suit  to  enforce  contract  to  deliver  oil  may  be  enforced  in  any  district 
where  defendant  may  be  found;  Weber  v.  Grand  Lodge  of  Kentucky 
F.  &  A.  M.,  169  Fed.  627,  95  C.  C.  A.  20,  upholding  Kentucky  statute 
allowing  substituted  service  in  action  of  forcible  detainer;  Johnson  ▼. 
Hunter,  127  Fed.  223,  holding  Acts  Ark.  1895,  p.  88,  No.  71,  authorizing 
publication  of  notice  for  four  weeks  in  proceedings  for  collection  of 
taxes,  is  not  unconstitutional;  Connor  v.  Tennessee  Cent.  Ry.  Co.,  109 
Fed.  936,  54  L,  R.  A.  687,  48  C^  C.  A.  730,  holding  statute  may  provide 
for  bringing  into  court  nonresidents  having  interest  in  real  property 
by  publication  of  notice;  Ralya  Market  Co.  v.  Armour  &  Co.,  102  Fed. 
532,  holding  service  of  agent  of  partnership  does  not  give  court  juris- 
diction over  individual  partners;  Hook  v.  Hoffman,  16  Ariz.  544,  552, 
147  Pac.  724,  727,  holding  action  to  determine  title  to  shares  of  stock 
may  be  based  on  published  notice;  County  of  Los  Angeles  v.  Winans, 
13  Cal.  App.  246,  247,  109  Pac.  646,  holding  where  mother  and  daughter 
conveyed  property  to  exclusion  of  other  remaindermen,  they  could  not 
virtually  represent  latter  in  suit  to  quiet  title;  Robinson  v.  Kerrigan, 
151  Cal.  46, 121  Am.  St.  Rep.  90,  12  Ann.  Gas.  829,  90  Pac.  131,  holding 
registration  of  land  titles  might  be  based  on  publication  of  notice  of 
hearing;  Keane  v.  Chamberlain,  14  App.  D.  C.  106,  holding  under  laws 
of  Maryland,  assignment  for  benefit  of  creditors  is  limited  strictly  to 
terms  of  assignment;  Myakka  Co.  v.  Edwards,  68  Fla.  386,  67  South. 
221,  holding  court  of  equity  might  remove  cloud  on  published  service; 
Long  v.  Lackawanna  Coal  etc.  Co.,  233  Mo.  737,  136  S.  W.  680,  holding 
proceeding  under  Rev.  Stats.  1909,  §  2538  (Laws  Mo.),  might  be  based 
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on  published  service;  Smith  v.  Smith,  123  Minn.  433,  434,  52  L.  B.  A. 
(N.  S.)  1061,  144  N.  W.  139,  holding  court  might  acquire  jurisdiction 
to  determine  partner's  interest  in  partnership  by  published  service  on 
partner;  Amparo  Mining  Co.  v.  Fidelity  Trust  Co.,  75  N.  J.  Eq.  560,. 
73  Atl.  252,  holding  suit  to  establish  trust  in  shares  of  stock  may  be 
maintained  even  though  trustee  resides  out  of  State;  Sohege  v.  Singer 
Mfg.  Co.,  73  N.  J.  Eq.  577,  68  Atl.  68,  and  Amparo  Mining  Co.  v. 
Fidelity  Trust  Co.,  74  N.  J.  Eq.  204,  211,  71  Atl.  608,  611,  both  hold- 
ing action  to  establish  title  to  shares  of  stock  may  be  based  on  pub- 
lished notice;  Andrews  v.  Guayaquil  etc.  By.  Co.,  69  N.  J.  Eq.  212,  215, 
60  Atl.  568,  569,  upholding  jurisdiction  of  suit  against  nonresident  to 
compel  transfer  of  shares  of  New  Jersey  corporation  located  in  New 
Jersey;  Hill  v.  Henry,  66  N.  J.  Eq.  155,  156,  160,  57  Atl.  556,  558, 
Chancery  Act,  §  10,  providing  for  publication  against  unascertained 
heirs  or  devisees  and  decree  against  them  by  class  designation  only  does 
not  apply  to  suits  to  quiet  title;  Cona  v.  Henry  Hudson  Co.,  86  N.  J.  L. 
158,  159;  90  Atl.  1033,  holding  suit  in  partition  may  be  based  on  pub-  * 
lished  service ;  Barkenthien  v.  l^eople,  212  N.  Y.  44,  105  N.  E.  810,  hold- 
ing people  of  State  of  New  York  may  oppose  suit  for  registration  of 
land;  Johnson  v.  Whilden,  166  N.  C.  109,  Ann.  Oas.  19160,  783,  81 
S.  E.  1058,  holding  valid,  judgment  may^be  obtained  against  nonresident 
where  his  property  is  attached;  Warlick  v.  H.  P.  Reynolds  ft  Co.,  151 
N.  C.  613,  66  S.  E.  660,  holding  action  to  cancel  notes  must  be  based  on 
personal  service ;  Vick  v.  Floumoy,  147  N.  C.  213,  60  S.  E.  979,  holding 
suit  to  redeem  from  mortgage  foreclosure  might  be  based  on  published 
service;  Hawkins  v.  Doe,  60  Or.  440,  Ann.  Gas.  1914A,  766,  119  Pac. 
755 ;  Clem  v.  Given's  Exr.,  106  Va.  147,  55  S.  E.  568,  and  Hollander  v. 
Central  Metal  etc.  Co.,  109  Md.  148,  23  L.  R.  A.  (K.  S.)  1135,  71  Atl. 
444,  all  holding  suit  to  compel  specific  performance  of  contract  to  convey 
may  be  based  on  published  service;  Kieffer  v.  Victor  Land  Co.,  53  Or. 
178,  98  Pac.  878,  holding  court  will  excuse  clerical  error  in  order  of 
publication;  Perry  v.  Young,  133  Tenn.  532,  182  S.  W.  580,  holding 
court  having  jurisdiction  over  insurance  policy  might  bind  nonresident 
distributees;  Menard  v.  MacDonald,  52  Tex.  Civ.  630,  J15  S.  W.  65, 
holding  under  judgment  of  partition,  lands  in  two  counties  may  be 
sold  in  one  county ;  Tennants'  Heirs  v.  Fretts,  67  W.  Va.  574,  575,  578, 
140  Am.  St.  Rep.  979,  29  L.  R.  A.  (N.  8.)  625,  68  S.  E.  388,  389,  390, 
holding  published  service  might  confer  jurisdiction  in  equity  to  remove 
cloud  from  title ;  Phillips  v.  Tompson,  73  Wash.  83,  84,  Ann.  Oas.  1914D, 
672,  131  Pac.  464,  holding  court  might  adjudicate  title  even  though 
named  defendant  were  dead;  dissenting  opinion  in  The  Robert  W.  Par- 
sons, 191  U.  S.  45,  48  L.  Ed-  84,  24  Sup.  Ct.  8,  majority  holding  en- 
forcement of  lien  in  rem  for  repairs  in  State  to  which  canal-boat  be- 
longs engaged  in  traffio  on  Erie  Canal  is  in  admiralty  court;  Wehrman 
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V.  Conklin,  165  U.  B.  332,  39  L.  Ed.  175,  16  Sup.  Ct.  135,  holding  per- 
sonal service  outside  of  State  valid  in  suit  to  quiet  title;  Dick  v.  For- 
aker,  166  U.  S.  411,  39  L.  Ed.  204,  15  Sup.  Ct.  127,  jurisdiction  of  Fed- 
eral court  of  suit  to  quiet  title  between  nonresidents  upheld;  Lynch  v. 
Murphy,  161  U.  S.  251,  40  L.  Ed.  689,  16  Sup.  Ct.  525,  constructive 
service  held  authorized  in  District  of  Columbia;  Hamilton  v.  Brown, 
161  U.  S.  275,  40  L.  Ed.  699, 16  Sup.  Ct.  692,  notice  by  publication  valid 
in  Texas;  Porter  Land  etc.  Co.  v.  Baskin,  43  Fed.  328,  holding  sub- 
stituted service  in  suit  to  establish  trust  in  real  estate  valid;  Comstock 
V.  Tracey,  46  Fed.  174,  service  by  publication  under  Minnesota  laws; 
Morris  v.  Graham,  51  Fed.  66,  act  of  Florida  authorizing  service  by  pub- 
lication; Single  V.  Scott  etc.  Mfg.  Co.,  55  Fed.  556,  constructive  service 
in  suit  to  compel  specific  performance  of  contract  to  convey  land; 
United  States  v.  Southern  Pac.  R.  R.  Co.,  63  Fed.  485,  486,  suit  by 
United  States  against  nonresidents  of  district,  service  by  publication; 
^Meyer  v.  Kuhn,  66  Fed.  712,  13  C.  C.  A.  298,  holding  personal  service 
not  essential  in  proceedings  in  partition;  Merritt  v.  American  etc. 
Barge  Co.,  79  Fed.  235,  24  C.  C.  A.  530,  service  by  publication  in  suit 
to  establish  lien  on  corporate  stock;  Ormsby  v.  Ottman,  85  Fed.  494, 
495,  498,  29  C.  C.  A.  295,  substituted  service  in  bill  to  foreclose  trust 
deed ;  McLaughlin  v.  McCrory,  55  Ark.  444,  446;  29  Am.  St.  Rep.  57,  59, 
18  S.  W.  763,  suit  to  cancel  deed  for  fraud;  Loaiza  v.  Superior  Court, 
85  Cal.  34,  20  Am.  St.  Bep.  210,  9  L.  B.  A.  382,  24  Pac.  712,  allowing 
service  by  publication  in  suit  to  cancel  notes,  etc.;  Seculovich  v.  Mor- 
ton, 101  Cal.  677,  40  Am.  St.  Rep.  107,  36  Pac.  387,  defendant's  absence 
from  State  did  not  prevent  suit  to  enforce  conveyance ;  Murray  v.  Mur- 
ray, 115  Cal.  276,  56  Am.  St.  Rep.  103,  37  L.  R.  A.  629,  47  Pac.  40, 
substituted  service*  in  suit  to  set  aside  fraudulent  transfers  by  hus- 
band; Knudson  v.  Litchfield,  87  Iowa,  121,  64  N.  W.  201,.  Oldham  v. 
Stephens,  45  Kan.  371,  25  Pac.  864,  and  Scarborough  v.  Myrick,  47 
Neb.  800,  66  N.  W.  869,  all  holding  constructive  service  valid  in  suits 
to  quiet  title;  Mason  v.  Benedict,  43  La.  Ann.  400,  8  South.  931,  and 
Bartels  v.  Souchon,  48  La.  Ann.  786,  19  South.  942,  both  holding  absent 
defendants  could  be  cited  through  curator  ad  hoc  in  suits  to  quiet  title ; 
Bardwell  v.  Collins,  44  Minn.  104,  20  Am.  St.  Rep.  553,  9  L.  R.  A.  154» 
46  N.  W.  318,  holding  State  law  invalid  providing  for  service  by  pub- 
lication on  residents ;  Shepherd  v.  Ware,  46  Minn.  177,  24  Am.  St.  Rep. 
214,  48  N.  W.  774,  substituted  service  in  action  to  determine  adverse 
interests  in  land;  Corson  v.  Shoemaker,  65  Minn.  399,  57  N.  W.  139, 
action  to  reform  description  in  deed  held  within  rule ;  Robinson  v.  Kind, 
23  Nev.  340,  341,  47  Pac.  978,  action  to  cancel  deed  may  be  prosecuted 
by  publication  in  Nevada ;  Hardy  v.  Beaty,  84  Tex.  568,  31  Am.  St.  R^. 
S6,  10  S.  W.  780,  holding  trespass  to  try  title  an  action  in  rem,  etc.; 
Milburn  v.  Smith,  11  Tex.  Civ.  App.  681,  33  S.  W.  911,  citation  by  pub- 
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lication  and  attachment  of  property  within  State;  American  Building 
etc.  Assn.  V.  Mathews,  13  Tex.  Civ.  App.  426,  35  S.  W.  691,  citation  un- 
der Texas  statute  in  suit  to  quiet  title ;  State  v.  Oshkosh,  84  Wis.  564, 
54  N.  W.  1099,  holding  personal  notice  of  petition  for  condemnation 
proceedings  sufficient;  Rodgers  v.  Pitt,  96  Fed.  675,  Deck  v.  Whitman, 
96  Fed.  889,  Wilson  v.  Daggett,  88  Tex.  377,  53  Am.  St.  Eep.  769,  31 
S.  W.  619,  and  Wells  v.  Scanlan,  124  Wis.  233,  102  N.  W.  573,  all 
arguendo. 

Distinguished  in  Roller  v.  Holly,  176  U.  S.  403,  405,  44  L.  Ed.  522,  523, 
20  Sup.  Ct.  411,  holding  five  days'  notice  to  nonresident  in  another  State 
of  suit  to  foreclose  lien  on  land  is  insufficient;  P.  H.  &  F.  M.  Roots 
Co.  V.  Decker,  111  Minn.  462,  127  N.  W.  419,  holding  in  ordei:  to  deter- 
mine validity  of  transfer  of  letters  patent,  personal  service  must  be 
made  on  patentee;  Cooper  v.  Newell,  173  IT.  S.  572,  43  L.  Ed.  814,  19 
Sup.  Ct.  512,  where  there  was  no  service,  publication  or  authorized  ap- 
pearance; Brooks  V.  Dun,  51  Fed.  146,  setting  aside  substitu.ted  service 
on  nonresident  in  action  for  damages;  Remer  v.  McKay,  54  Fed.  435, 
436,  holding  question  whether  wife  held  land  in  trust  presented  case 
requiring  personal  service;  Central  Trust  Co.  v.  Chattanooga  etc.  R.  R. 
Co.,  68  Fed.  688,  personal  service  necessary  in  attachment  suit  in  ordi- 
nary form;  Gombert  v.  Lyon,  80  Fed.  305,  remanding  suit  to  State 
court  for  want  of  equity  jurisdiction;  Beyer  v.  Continental  Trust  Co., 
63  Mo.  App.  530,  holding  personal  service  necessary  to  suit  to  enforce 
stockholder's  liability;  dissenting  opinion  in  Tyler  v.  Court  of  Regis- 
tration, 175  Mass.  104,  55  N.  E.  826,  majority  holding  Stats.  1898, 
c.  562,  Mass.,  relating  to  publication  of  notice  in  order  to  cut  off 
adverse  interests  in  land  is  valid. 

Conclusiveness  of  judgmg^it.    Note,  23  Am.  St.  Bep.  115. 

Jurisdiction  over  absent  citizens.    Note,  53  Am.  St.  Bcfp.  180,  181. 

Proceedings  against  unknown  owners.  Note,  87  Am.  St.  Bep.  S59, 
361,  364. 

Sufficiency  of  service  by  publication  in  action  for  specific  perform- 
ance of  contract  to  convey  realty.    Note,  Ann.  Gas.  1914A,  770. 

Foreign  judgments.    Note,  94  Am.  St,  Bep.  552. 

Service  of  process  constituting  due  process  of  law.  Note,  50 
L.  B.  A.  582,  599. 

Whether  jurisdiction  of  suit  for  specific  performance  of  land  con- 
tract within  territorial  jurisdiction  may  rest  upon  constructive 
service  upon  nonresident.  Notes,  23  L.  B.  A.  (N.  S.)  1137,  1188; 
29  L.  B.  A.  (N.  S.)  626,  627,  628. 

Btata  lias  Jurisdiction  of  all  things  wltbln  its  territorial  1)oundarle0. 
Approved  in  Manley  v.  Park,  62  Kan.  561,  64  Pac.  31,  holding  judg- 
ment rendered  by  court  having  jurisdiction  of  subject  matter  and  par- 
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ties  is  conclusive  as  to  all  matters  involved;  Cabanne  v.  Graf,  87 
Minn.  513,  94  Am.  St.  Rep.  726,  92  N.  W.  462,  holding  Laws  1901, 
c.  278,  Minn.,  providing  for  service  of  summons  by  publication  without 
seizure  of  property,  is  unconstitutional;  Netzorg  v.  Green,  26  Tex.  Civ. 
121,  62  S.  W.  790,  holding  citation  by  publication  that  action  was  to 
recover  taxes,  but  which  neglected  to  state  that  action  was  to  foreclose 
tax  lien,  was  insufficient  to  sustain  judgment;  National  Bank  of  Wil- 
mington &  Brandjrwine  v.  Furtick,  2  Marv.  (Del.)  52,  69  Am.  St.  Rep. 
104,  44  L.  R.  A.  118,  42  Atl.  481,  holding  debt  of  foreign  corporation 
not  subject  of  attachment;  Jones  Lumber  Co.  v.  Rhoades,  17  Tex.  Civ. 
App.  674,  41  S.  W.  107,  holding  property  subject  to  power  of  court. 

Conflict  of  laws  as  to  contracts  relating  to  realty.  Note,  K  B.  A. 
19i6A,  1018. 

Miscellaneous.  Cited  in  Metropolitan  Rubber  Co.  v.  Place,  147  Fed. 
95,  77  C.  C.  A.  262,  decree  in  suit  for  dissolution  of  corporation  barring 
all  claims  not  presented  pursuant  to  prior  order  does  not  affect  claim 
of  nonresident  not  personally  served;  Giblin  v.  North  Wisconsin  Lum- 
ber Co.,  131  Wis.  270,  120  Am.  St.  Rep.  1040,  111  N.  W.  502,  holding 
suit  to  declare  certain  county  orders  void  is  quasi  in  rem. 

184  U.  S.  330-332,  83  L.  Ed.  917,  10  Sup.  Ct.  493,  EVAKS  v.  STATE  BANK. 

If  record  not  filed  during  sooceeding  term,  appeal  la  of  no  avaU  for 
nonprosecntlon. 

Approved  in  Hoffman  v.  Owens,  31  Nev.  485,  Ann.  Oaa.  1912A,  608, 
103  Pac.  415,  holding  undertaking  on  appeal  cannot  be  waived  by  stipu- 
lation; State  V.  Tucker,  57  Or.  61,  110  Pac.  393,  holding  where  tran- 
script is  not  transmitted  within  five  days  after  notice  of  appeal,  appeal 
will  be  dismissed;  Small  v.  Northern  Pac.''R.  R.  Co.,  134  U.  S.  516,  S3 
L.  Ed.  1007,  10  Sup.  Ct.  615,  dismissing  appeal  where  record  not  filed  as 
required  by  rule ;  Green  v.  Elbert,  137  U.  S.  621,  34  L.  Ed.  795,  11  Sup. 
Ct.  190,  dismissing  appeal  when  record  received  in  term  by  clerk,  but 
without  fee ;  Wanton  v.  De  Wolf,  142  U.  S.  139,  85  L.  Ed.  966,  12  Sup. 
Ct,  173,  dismissing  appeal  where  delay  in  filing  caused  by  circuit  clerk's 
failure  to  forward  transcript;  Green  v.  Lynn,  87  Fed.  840,  31  C.  C.  A. 
248,  rule  applicable  to  cross-appeal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.  Note,  66  L.  R.  A.  843,  849,  851,  858, 
871. 

Appeal,  after  lapse  of  first  appeal,  may  be  allowed  within  two  yeaxs, 
though  citation  and  bond  later. 

Approved  in  Shea  v.  United  States,  224  Fed.  427,  140  C.  C.  A.  120, 
holding  court  might  extend  time  for  return  of  citation  before,  but  not 
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after,  return  day ;  Gould  v.  United  States,  205  Fed.  885, 126  C.  C.  A.  1, 
holding  transcript  must  be  filed  within  term  following  issuance  of  writ ; 
Blaffer  v.  New  Orleans  Water  Supply  Co.,  160  Fed.  390,  393,  87  C.  C.  A. 
341,  holding  appeal  will  be  dismissed  where  more  than  eight  months 
have  elapsed  between  day  of  judgment  and  time  appeal  is  taken ;  Lock- 
man  V.  Lang,  132  Fed.  4,  65  C.  C.  A.  621,  where  appeal  allowed  by  tak- 
ing security  within  statutory  time  and  trieinscript  filed  and  cause  dock- 
eted, failure  to  issue  citation  is  not  ground  for  dismissal;  Chamberlain 
Transp.  Co.  v.  South  Pier  Coal  Co.,  126  Fed.  167,  61  C.  C.  A.  109, 
holding,  under  rules  14,  subd.  5,  and  16,  subd.  1,  rules  of  Circuit  Court 
of  Appeals,  relating  to  appeals,  must  be  observed,  otherwise  appeal  will 
be  dismissed;  Berlinger  Gramophone  Co.  v.  Seaman,  108  Fed.  717,  47 
C.  C.  A.  630,  holding  interlocutory  order  by  Circuit  Court,  refusing  to 
dissolve  injunction,  is  appealable  under  section  7,  Act  March  3, 1891,  as 
amended  by  Act  June  6,  1900 ;  Edgell  v.  Felder,  99  Fed.  328,  39  C.  C.  A. 
540,  holding  decree  in  favor  of  persons  not  parties,  but  whose  appoint- 
ment has  been  authorized  by  the  court,  is  final  decree;  Porter  v.  State, 
146  Ala.  39,  41  South.  421,  holding  where  appeal  is  dismissed  without 
deciding  merits,  second  appeal  may  be  taken;  Groendyke  v.  Musgrave, 
123  Iowa,  542,  99  N.  W.  146,  appellant  may  voluntarily  dismiss  per- 
fected appeal  and  within  time  limited  for  appeal  take  second  appeal; 
Mendenhall  v.  Hall,  134  U.  S.  567,  33  L.  Ed.  1015,  10  Sup.  Ct.  618, 
where  record  was  filed  on  return  day,  jurisdiction  not  dependent  on 
issuance  of  citation;  Kingsbury  v.  Buckner,  134  U.  S.  682,  S3  L.  Ed. 
1059,  10  Sup.  Ct.  640,  waiver  of  appeal  bond  did  not  affect  court's 
jurisdiction ;  AUenberg  v.  Grant,  83  Fed.  982,  28  C.  C.  A.  244,  refusing 
to  dismiss,  though  citation  issued  at  term  succeeding  that  of  allowance; 
Wickelman  v.  Dick  Co.,  85  Fed.  851,  29  C.  C.  A.  436,  giving  appellant 
leave  to  file  bond,  though  more  than  six  months  expired;  Noonan  v. 
Chester  Park  Athletic  Co.,  93  Fed.  577,  35  C.  C.  A.  457,  refusing  to  dis- 
iniss  when  appeal  allowed  within  six  months. 

Distinguished  in  Aspen  Min.  etc.  Co.  v.  Billings,  150  U.  S.  35,  87 
L.  Ed.  988,  14  Sup.  Ct.  5,  holding  Circuit  Court  might  vacate  order  al- 
lowing appeal,  in  term,  and  before  bond  filed;  Jacobs  v.  George,  150 
U.  S.  417,  87  L.  Ed.  1128,  14  Sup.  Ct.  160,  dismissing  appeal  taken  after 
term,  when  citation  not  issued  in  next  term  of  Supreme  Court. 

Appellant  may  file  recoxd  during  return  term,  after  failure  to  docket, 
unless  appellee  docket  and  dismiss. 

Approved  in  Southern  Pine  Lumber  Co.  v.  Ward,  208  U.  S.  137,  52 
K  Ed.  426,  28  Sup.  Ct.  239,  holding  proceedings  to  make  representa^ 
tives  of  deceased  appellee  parties  are  rightfully  instituted  in  Supreme 
Court;  Pender  v.  Brown,  120  Fed.  497,  499,  56  C.  C.  A.  646,  holding 
appeal  should  be  dismissed,  not  having  been  taken  in  accordance  with 
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U.  S.  Comp.  Stats.  1901,  p.  3432,  relating  to  appeals  in  bankraptcy; 
Chow  Loy  V.  United  States,  112  Fed.  357,  50  C.  C.  A.  279,  holding,  un- 
der section  13  of  Chinese  Exclusion  Act  of  September  13, 1888  (25  Stat. 
476),  relating  to  appeals,  such  appeal  may  be  taken  by  giving  oral  notice 
to  commissioner;  United  States  v.  -Sena,  15  N.  M.  201,  106  Pac.  387, 
holding  bill  of  exceptions  must  be  filed  at  least  ten  days  before  term  of 
court;  Green  v.  Elbert,  137  U.  S.  621,  34  L.  Ed.  795,  11  Sup.  Ct.  190, 
dismissing  appeal  where  record  received  in  tetm  by  clerk,  but  without 
filing  fee ;  Arraijo  v.  Abeytia,  5  N.  M.  538,  25  Pac.  778,  refusing  affirm- 
ance under  statute  where  transcript  filed  before  motion. 

134  n.  S.  332-337,  83  L.  Ed.  914,  10  Snp.  Ot.  491,  MACON  C0XJNT7  ▼. 
HUIDEKOFEB. 

Comity  antborlzed  to  levy  tax  up  to  certain  amount  may  not  reekon 
township  taxes  a^  part  thereof,  and  creditor  may  compel  levy  up  to  antlior- 
ized  amount. 

Approved  in  Hnidekoper  v.  Hadley,  177  Fed.  3,  40  L.  B.  A.  (If.  S.) 
505,  100  C.  C.  A.  395,  holding  mandamus  would  lie  against  board  of 
equalization  to  compel  them  to  equalize  taxes';  Fort  Madison  Water  Co. 
V.  City  of  Fort  Madison,  110  Fed.  906,  holding  debt  contracted  by  city 
under  McClain's  Code  Iowa,  §  641,  authorizing  city  to  contract  with 
individual  for  construction  of  waterworks,  is  payable  out  of  general 
fund  as  well  as  that  provided  for  by  section  643;  Young  v.  City  of 
Broken  Bow,  94  Neb.  481,  143  N.  W.  747,  upholding  right  of  party  to 
revive  judgment;  United  States  v.  Knox  County,  51  Fed.  881,  but  re- 
fusing to  compel  levy  of  extra  tax  to  pay  judgment  on  bonds;  United 
States  V.  King,  74  Fed.  498,  holding  judgment  creditor  of  county  en- 
titled to  mandamus  to  compel  payment  out  of  fund;  Darlington  v. 
Atlantic  Trust  Co.,  78  Fed.  599,  24  C.  C.  A.  257,  granting  mandamus  to 
compel  tax  levy  to  pay  judgment  on  bond  coupons;  Chicago  etc.  R.  B. 
Co.  V.  Klein,  52  Neb.  266,  71  N.  W.  1071,  constitutional  limitation  on 
county's  tax  power  did  not  forbid  further  tax  by  township;  dissenting 
opinion  in  State  v.  Missouri  Pac.  Ry.,  123  Mo.  95,  26  L.  B.  A.  42,  27 
S.  W.  374,  majority  holding  township  tax,  "for  county  purposes," 
within  Constitution. 

Distinguished  in  Morton  v.  Kirk,  79  Fed.  291,  mandamus  to  compel 
levy  to  make  up  several  years'  deficiency  denied ;  State  v.  Missouri  Pac. 
Ry.  Co.,  123  Mo.  83,  26  L,  R.  A.  89,  27  S.  W.  370,  holding  township  tar 
one  "for  county  purposes,"  within  Constitution. 
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Federal  courts  follow  State  on  State  law,  unless  inftlnging  Federal  or 
commercial  law. 
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Approved  in  Farr  v.  Hobe-Peters  Land  Co.,  188  Fed.  17,  HO  C.  C.  A. 
160,  holding  Federal  court  may  entertain  suit  to  quiet  title  brought  by 
plaintiff  out  of  possession;  Kuhn  v.  Fairmont  Coal  Co.,  179  Fed.  191, 
195,  66  W.  Va.  711,  718,  102  C.  C.  A.  457,  holding  Federal  court  will 
adopt  construction  given  deed  by  .State  court;  Chicago  &  N.  W.  Ry. 
Co.  V.  Kendall,  167  Fed.  66,  16  Ann.  Gas.  560,  93  C.  C.  A.  422,  holding 
where  plaintiff  exhibited  injured  knee  to  jury,  defendant  could  compel 
him  to  submit  to  surgical  examination;  Stutsman  County  v.  Wallace, 
142  U.  S.  306,  36  L.  Ed.  1022,  12  Sup.  Ct.  231,  following  decision  of 
State  court  in  case  appealed  before  State's  admission;  People  v.  Cook, 
148  U.  S.  411,  37  L.  Ed.  503,  13  Sup.  Ct.  645,  following  State  court  as 
to  State's  reserved  power  over  corporations;  Powell  v.  Brunswick 
County,  150  U.  S.  442,  37  L.  Ed.  1137,  14  Sup.  Ct.  169,  dismissing  writ 
of  error  where  judgment  based  on  interpretation  of  corporation's  char- 
ter; Stallcup  V.  Tacoma,  165  U.  S.  719,  41  L.  Ed.  1185,  17  Sup.  Ct.  998, 
dismissing  writ  of  error  on  authority  of  principal  case;  Forsyth  v. 
Hammond,  166  U.  S.  519,  41  L.  Ed.  1100,  17  Sup.  Ct.  670,  question  of 
local  nature  having  been  decided  by  State  court,  parties  were  bound  by 
it  in  Federal ;  Comstock  v.  Tracey,  46  Fed.  170,  following  rule  of  State 
court  as  to  House  journal  as  evidence  that  bill  passed;  Dupont  v. 
Pittsburg,  69  Fed.  14,  following  State  rule  as  to  powers  of  municipal 
corporations;  Southern  Ry.  Co.  v.  North  Carolina  R.  R.  Co.,  81  Fed. 
602,  following  State  court's  ruling  as  to  railroad's  power  to  lease; 
Roads  V.  Webb,  91  Me.  413,  64  Am.  St.  Rep.  251,  40  Atl.  130,  following 
law-merchant  as  to  negotiability  of  note  made  in  Indiana,  with  stipula- 
tion for  attorney's  fees. 

Distinguished  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  359,  54  L.  Ed. 
234,  30  Sup.  Ct.  140,  holding  decision  of  State  court  that  grantee  of 
coal  mining  rights  must  leave  surface  supported  is  not  binding  on  Fed- 
eral court;  Hoffman  v.  Knox,  50  Fed.  491,  1  C.  C.  A.  535,  subsequent 
and  contrary  decision  of  State  court  did  not  render  Federal  court's 
judgment  erroneous  on  its  face. 

State  decisions  on  evidence  as  binding  on  Federal  courts.  Note, 
16  Ann.  Cas.  568. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  422,  448,  450. 

On  real  estate  titles  witUn  a  State,  its  dedsions  are  substantially  con- 
clusive. 

Approved  in  Johnson  v.  Risk,  137  U.  S.  306,  34  L.  Ed.  686,  11  Sup. 
Ct.  113,  dismissing  writ  of  error  where  record  did  not  affirmatively 
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show  judgment  based  on  Federal  question;  Cook  County  v.  Calumet 
etc.  Canal  Co.,  138  U.  S.  652,  34  L.  Ed.  1116,  11  Sup.  Ct.  440,  dismiss- 
ing writ  of  error  where  decision  based  on  construction  of  grant  by 'State 
to  county;  Snowden  v.  Loree,  122  Fed.  496,  holding  action  of  State  of 
Pennsylvania  in  laying  out  town  under  act^of  September  11,  1787 
(Smith's  Laws,  p.  414),  was  a  dedication  of  certain  street  therein  to 
public;  Pickens  Tp.  v.  Post,  99  Fed.  662,  holding  decision  of  State 
Supreme  Court,  declaring  statute  authorizing  issuance  of  bonds  uncon- 
stitutional, is  not  conclusive  on  Federal  court  when  rights  of  .innocent 
purchaser  are  involved. 

Distinguished  in  Chisolm  v.  Caines,  67  Fed.  294,  holding  question  of 
what  is  navigable  stream  6ne  of  general  law. 

Enlarged  equitaUe  remedy  imd«r  State  law  may  be  administered  tn 
Federal  court. 

Approved  in  Emmons  v.  National  etc.  Loan  Assn.,  135  Fed.  693,  68 
C.  C.  A.  327,  reaffirming  rule;*Devine  v.  Los  Angeles,  202  U.  S.  333,  50 
L.  Ed.  1053,  26  Sup.  Ct.  652,  applying  rule  to  suit  to  quiet  title  under 
Cal.  Code  Civ.  Proc,  §  738 ;  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed. 
523,  enforcing  contract  of  railroad  to  maintain  road  along  its  right  of 
way;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  181,  holding  Federal 
court  determining  damages  arising  out  of  injunction  may  enjoin  sepa- 
rate actions  in  State  court ;  Central  R.  Co.  v.  Mayor  etc.  of  Jersey  City, 
199  Fed.  246,  holding  Federal  court  may  grant  relief  to  railroad  whose 
property  has  been  greatly  overtaxed;  United  States  v.  Oregon  &  C.  R. 
Co.,  186  Fed.  932,  holding  United  States  may  sue  to  cancel  patent  to 
railroad  grant  account  of  fraud;  McGraw  v.  Mott,  179  Fed.  653,  103 
C.  C.  A.  204,  holding  defendant  in  suit  by  ancillary  receiver  cannot  con- 
test appointment  of  original  receiver;  New  Jersey  &  N.  C.  Land  & 
Lumber  Co.  v.  Gardner-Lacy  Lumber  Co.,  178  Fed.  780,  102  C.  C.  A. 
220,  holding  suit  to  quiet  title  is  not  barred  in  Federal  court  simply 
because  defendant  sets  up  adverse  title;  Mechanics'  Ins.  Co.  v.  C.  A. 
Hoover  Distilling  Co.,  173  Fed.  892,  32  L.  E.  A.  (N.  S.)  940,  97  C.  C.  A. 
400,  holding  fraudulent  claims  of  loss  made  under  insurance  policies  is 
no  ground  of  equitable  jurisdiction;  United  States  v.  Leslie,  167  Fed. 
674,  holding  United  States  could  maintain  suit  to  cancel  conveyance 
made  by  Indian  allottee;  Morrill  v.  American  Reserve  Bond  Co.,  151 
Fed.  314,  316,  holding  Federal  court  had  jurisdiction  over  bonds  de- 
posited with  State  as  security  for  bondholders  of  investment  company; 
North  Carolina  Mining  Co.  v.  Westfeldt,  151  Fed.  298,  299,  holding 
pendency  of  action  of  ejectment  in  State  court  was  no  bar  to  action 
to  quiet  title  in  Federal  court;  Brun  v.  Mann,  151  Fed.  149,  152,  12 
L.  B.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  holding  Federal  court  could  de- 
cree sale  of  land  being  administered  in  State  court;  Barber  Asphalt 
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Pav.  Co.  V.  Morris,  132  Fed.  949,  67  L.  B.  A.  761,  66  C.  C.  A.  55,  np- 
holding  Federal  jurisdiction  over  actions  on  claims  against  city,  tliougli 
charter  provides  for  appeal  to  City  Court  from  rejection  of  claims  by 
city  and  prohibiting  payment  pending  appeal;  United  States  Shipbuild- 
ing Co.  V.  Conklin,  126  Fed.  135,  60  C.  C.  A.  680,  holding  right  given 
by  New  Jersey  statutes  (Revision  1896,  p.  298,  §§  65,  66)  to  creditors 
or  stockholders  of  insolvent  corporation  for  appointment  of  receiver, 
may  be  enforced  in  Federal  court;  Land  Title  etc.  Co.  v.  Asphalt  Co. 
of  America,  127  Fed.  18,  62  C.  C.  A.  23,  holding  section  65,  N.  J.  Cor- 
poration Act  (Laws  1896,  p.  298),  authorizing  suit  by  creditors  against 
insolvent  corporation,  creates  right  which  may  be  enforced  in  Federal 
court;  National  Surety  Co.  v.  State  Bank,  120  Fed.  603,  61  L.  B.  A. 
394,  56  C.  C.  A.  657,  holding  under  U.  S.  Comp.  Stats.  1901,  p.  581, 
Federal  courts  are  prohibited  from  staying  proceedings  of  State  court; 
Hudson  V.  Wood,  119  Fed.  768,  holding  Rev.  Stats.,  §  916  (U.  S.  Comp. 
Stats.  1901,  p.  684),  providing  for  enforcement  of  Federal  judgment 
as  in  State  courts,  docs  not  embrace  remedy  in  equity  by  independent 
suit ;  Brady  v.  Carteret  Realty  Co.,  82  N.  J.  Eq.  624,  90  Atl.  259,  hold- 
ing court  determining  title  to  lands  may  award  title  to  those  entitled 
thereto;  Bardon  v.  Land  etc.  Imp.  Co.,  157  U.  S.  330,  89  L.  Ed,  720, 
15  Sap.  Ct.  651,  Circuit  Court  properly  entertained  statutory  suit  to 
quiet  title ;  Society  of  Shakers  v.  Watson,  68  Fed.  737,  15  C.  C.  A.  632, 
entertaining  suit  on  note  given  by  trustees  on  behalf  of  unincorporated 
society ;  Darragh  v.  Wetter  Mfg.  Co.,  78  Fed.  14,  23  C.  C.  A.  609,  statu- 
tory proceeding,  in  nature  of  creditor's  bill,  by  simple  contract  cred- 
itors; Harding  v.  Guice,  80  Fed.  164,  statutory  action  to  quiet  title  by 
one  out  of  possession;  concurring  opinion  in  Missouri  etc.  Trust  Co.  v. 
Krumseig,  77  Fed.  43,  23  C.  C.  A.  1,  enforcing  State  statute  excusing 
tender  as  prerequisite  to  relief  from  usurious  contract;  dissenting  opin- 
ion in  Wahl  v.  Franz,  100  Fed.  701,  40  C.  C.  A.  638,  majority  holding 
proceeding  for  probate  of  will  is  not  cognizable  in  Circuit  Court  of 
United  States,  or  removable  there  from  State  court  under  section  2, 
Judiciary  Act  of  1888. 

Distinguished  in  Morrow  Shoe  Mfg.  Co.  v.  New  England  Shoe  Mfg. 
Co.,  60  Fed.  342,  24  L.  B.  A.  417,  8  C.  C.  A.  652,  holding  Circuit  Court 
had  no  jurisdiction  of  creditor's  bill  by  simple  creditor;  Davidson  v. 
Calkins,  92  Fed.  236,  refusing  to  entertain  action  to  quiet  title  where 
defendant  in  possession. 

Scire  facias.    Note,  122  Am.  St  Bep.  218. 

Writs  of  assistance.    Note,  Ann.  Gafl.  1913D,  1122. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  B.  A.  266. 
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Equity  Juzisdiction  is  not  ousted  by  iiresence  of  legal  questions  ^diere 
only  complete  relief  Is  in  equity. 

Approved  in  Camp  v.  Boyd,  229  U.  S.  552,  67  L.  Ed.  1827,  33  Sup. 
Ct.  785,  holding  persons  holding  equitahle  title  to  two  of  three  parcels 
of  land  may  enjoin  prosecution  of  ejectment  suit  against  entire  lot; 
Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  816,  817,  72  C.  C.  A.  213,  up- 
holding equity  jurisdiction  to  establish  forfeiture  of  oil  lease  of  record 
and  to  cancel  lease  as  cloud  on  title;  Mutual  Life  Ins.  Co.  v.  Blair,  130 
Fed.  975,  upholding  suit  to  cancel  life  policy  fdr  fraud  where  rights 
of  beneficiaries  could  not  be  decided  in  action  on  policy ;  Jones  v.  Mutual 
Fidelity  Co.,  123  Fed.  519,  520,  holding  Delaware  statute  of  March  25, 
1891,  providing  for  appointment  of  receivers  of  insolvent  corporations, 
is  purely  equitable,  and  may  be  enforced  in  Circuit  Court  of  United 
States  by  unsecured  creditors  as  well  as  by  stockholders  and  judgment^ 
creditors;  Sawyer  v.  White,  122  Fed.  227,  58  C.  C.  A.  587,  holding 
where  controversy  over  validity  of  will  arises  between  citizens  of  dif- 
ferent States,  Federal  court  has  jurisdiction  when  State  statute  author- 
ized proceedings  in  court  of  general  jurisdiction;  Empire  State-Idaho 
Min.  etc.  Co.  v.  Bunker  Hill  &  Sullivan  Min.  etc.  Co.,  121  Fed.  978,  58 
C.  C.  A.  311,  holding  where  defendant  owned  number  of  nuning  claims 
located  on  same  lode  as  claim  of  complainant,  under  which  it  claimed  ex- 
tralateral  rights  in  lode,  remedy  at  law  was  not  adequate  so  as  to  exclude 
jurisdiction  of  equity -to  bill  to  quiet  title;  Barrett  v.  Twin  City  Power 
Co.,  118  Fed.  865,  holding  action  to  obtain  appointment  of  receiver  to 
complete  purchase  of  land  to  protect  purchaser  of  bonds  was  properly 
brought  in  court  in  equity ;  Danielson  v.  Sykes,  157  Cal.  690,  28  L.  R.  A. 
(N.  S.)  1024,  109  Pac.  88,  holding  equity  will  enjoin  obstruction  to 
private  easement;  Ridenbaugh  v.  Thayer,  10  Idaho,  672,  80  Pac.  233, 
granting  specific  performance  of  contract  to  fnrnish  specified  quantity 
of  wood ;  State  v.  Sunapee  Dam  Co.,  72  N.  H.  122, 126,  55  Atl.  904,  906, 
denial  of  injunction  in  suit  to  restrain  operation  of  dam  so  as  to  in- 
jure others  does  not  preclude  equity  from  ascertaining  damages,  nor 
give  right  to  jury;  Sumner  v.  Staton,  151  N.  C.  201,  18  Ann.  Cas.  802, 
65  S.  E.  904,  holding  equity  will  decree  grantee  nnder  fraudulent  deed 
to  be  trustee  for  true  owner;  Livesley  v.  Johnston,  45  Or.  50,  106  Am. 
St.  Rep.  647,  65  L.  R.  A.  783,  76  Pac.  950,  granting  specific  performance 
of  contract  for  sale  and  delivery  of  hops  to  be  grown  in  succeeding  five 
years,  by  requiring  delivery  after  hops  produced;  Benson  v.  Keller,  37 
Or.  129,  60  Pac.  921,.  holding  creditor  having  been  fraudulently  induced 
to  transfer  to  another  his  debtor's  due  bills,  may  maintain  action  in 
equity  for  surrender  thereof;  South  Portland  Land  Co.  v.  Munger,  36 
Or.  473,  60  Pac.  8,  holding  in  action  at  law  to  recover  possession  of 
land  where  defendant  filed  cross-complaint,  alleging  equitable  defense, 
plaintiff  waived  right  to  insist  that  action  be  tried  at  law  by  answering; 


1167    PENFIELD  V.  CHESAPEAKE  ETC.  R.  R.  CO.    134  U.  S.  351-361 

Richi  V.  Chattanooga  Brewing  Co.,  105  Tenn.  653,  58  S.  W.  646,  holding 
court  of  equity,  having  taken  jurisdiction  over  cause  for  purpose  of 
abating  nuisance,  may  award  damages;  Hudson  v.  Randolph,  66  Fed. 
217,  13  C.  C.  A.  402,  where  part  of  relief  asked  was  possession  of 
land;  Waite  v.  O'Neil,  72  Fed.  356,  granting  legal  relief  though 
equitable  relief  asked  could  not  be  had;  New  York  Life  Ins.  Co.  v. 
Beard,  80  Fed.  68,  entertaining  bill  to  charge  stockholders  with  judg- 
ment and  recover  for  unpaid  stock;  Morrissey  v.  Broomal,  37  Neb.  779, 
66  N.  W.  385,  jury  properly  refused  in  suit  to  foreclose  lien,  though 
only  personal  judgment  rendered;  Sabin  v.  Anderson,  31  Or.  495,  49 
Pac.  872,  holding  creditor's  bill  not  superseded  by  attachment  laws; 
Rebinsoh  v.  Braiden,  44  W.  Va.  194,  28  S.  E.  802,  where,  in  action  to 
correct  deed,  court  passed  on  its  legal  construction. 

Federal  courts  may  grant  equitable  relief  afforded  by  lUinoia  Bumii 
Becorda  Act. 

Approved  in  American  Land  Co.  v.  Zeiss,  219  U.  S.  70,  65  L.  Ed.  98, 
31  Sup.  Ct.  200,  upholding  McEnerney  Act  of  California  of  1906,  relat- 
ing to  restoration  of  titles  where  records  destroyed;  Darragh  v.  Wetter 
Mfg.  Co.,  78  Fed.  13,  23  C.  C.  A.  609,  simple  contract  creditors  allowed, 
under  State  law,  to  maintain  bill  against  insolvent  corporation;  Hard- 
ing V.  Fuller,  141  111.  316,  319,  30  N.  E.  1055, 1056,  destruction  of  records 
and  original  instruments  authorized  proceeding  under  Burnt  Records  Act, 
and  writ  of  assistance  granted. 

Distinguished  in  Mathews  Slate  Co.  v.  Mathews,  148  Fed.  493,  deny- 
ing Federal  jurisdiction  of  suit  under  Massachusetts  statute  giving 
courts  equity  jurisdiction  of  suits  by  creditors  to  reach  property  of 
debtor  which  cannot  be  executed  upon  at  law. 

Jurisdiction  of  equity  to  put  party  in  possession  in  aid  of  its  decree. 
Note,  93  Am.  St  Bep.  167. 

Creation  and   conveyance  of  easements   appurtenant.    Note,   136 
Am.  St  Bep.  699. 

Law  covering  admissibility  of  evidence.    Note,  Ann.  Gas.  1915B, 
846. 

Miscellaneous.  Cited  in  Nelson  v.  Randolph,  222  HI.  538,  78  N.  E. 
916,  platting  of  land  into  lots  and  streets  and  sale  of  lots  is  common- 
law  dedication. 

134  U.  8.  S61-861,  33  L.  Ed.  940,  10  Sop.  Ct  566,  PEKFIELD  y.  OHESA- 
FEAKE  ETC.  B.  B.  CO. 

New  York  statute  of  llmltatlona^  1>arrinir  certain  Bults,  except  to  those 
becoming  resideiits,  doee  not  include  one  merely  sending  liis  family  to  reside 
in  New  YcMrk. 
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Approved  in  United  States  v.  Cantini,  212  Fed.  927,  129  C.  C.  A. 
4A5,  holding  alien  returning  to  mother  country  for  two  years  could  not 
be  said  to  have  resided  in  United  States  continuously  for  five  years; 
Harding  v.  Standard  Oil  Co.,  182  Fed.  424,  holding  citizenship  as  men- 
tioned in  removal  clause  means  residence;  Pacific  Mut.  Life  Ins.  Co.  v. 
Tompkins,  101  Fed.  543,  41  C.  C.  A.  488,  holding  plaintiff  who  moved 
from  West  Virginia  to  Virginia,  and  subsequently  rented  house  in  West 
Virginia,  commenced  an  action  there  before  actual  residence,  could  not 
maintain  suit  there,  not  being  resident  thereof;  Newman  v.  United 
States,  43  App.  D.  C.  62,  holding  one  moving  family  to  another 
city  takes  up  residence  at  that  place;  State  v.  Scott,  171  Ind.  369,  86 
N.  E.  412,  holding  trip  of  investigation  is  not  change  of  residence; 
Fidelity  &  Deposit  Co.  v.  Sheahan,  37  Okl.  706,  707,  47  L.  B.  A.  (N.  S.) 
309,  133  Pac.  230,  holding  in  order  to  prevent  statute  of  limitations  from 
running,  defendant  must  take  up  residence  out '  of  State ;  Barney  v. 
'  Oelrichs,  138  U.  S.  632,  84  L.  Ed.  1038,  11  Sup.  Ct.  416,  applying  rule  to 
''residence  out  of  State,"  suspending  statute  of  limitations;  Bauserman 
V.  Blunt,  147  U.  S.  663,  37  L.  Ed.  318,  13  Sup.  Ct.  469,  foUowing  State 
court's  construction  of  statute  of  limitations;  Balkam  v.  Woodstock 
Iron  Co.,  164  U.  S.  188,  38  L.  Ed.  957,  14  Sup.  Ct.  1014,  State  court's 
construction  of  statute  of  limitations  .conclusive;  Chicago  etc.  Ry.  Co. 
V.  Sturn,  174  U.  S.  718,  43  L.  Ed,  1147,  19  Sup.  Ct.  800,  judgment  of 
State  court  as  to  exemptions  from  execution  held  entitled  to  full  faith 
and  credit. 

Distinguished  in  Bauserman  v.  Blunt,  147  U.  S.  666,  37  L.  Ed.  319, 
13  Sup.  Ct.  469,  holding  Kansas  statute  of  limitations  suspended  by 
mere  absence  from  State. 

Construction  of  statute  recognizing  foreign  statutes  of  limitations. 
Note,  14  AniL  Gas.  42. 

Right  of  foreign  corporation  to  plead  limitations.  Note,  18 
L.  B.  A.  624. 

Right  of  foreign  corporation  to  avail  itself  of  statute  of  limita- 
tions.   Note,  L.  B.  A.  19160,  647. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  422. 

Miscellaneous.  Cited  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  hold- 
ing railroad  failing  to  comply  with  statutory  requirements  could  not 
plead  statute  of  limitations* 
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184  U.  8.  361-872,  83  L.  Ed.  945,  10  Sup.  Ot.  673,  OLOUGH  T.  OUBTI8. 

Teiiitories  may  determine  Jurlsdlctloii  of  tbelr  sereral  courts  by  legie- 
lation. 

Approved  in  Marinan  v.  Baker,  12  N.  M.  454,  78  Pac.  532,  appeal 
docs  not  lie  from  judgment  of  District  Court  committing  one  for  viola- 
tion of  injunction;  Lincoln  etc.  Min.  Co.  v.  District  Court,  7  N.  M.  494, 
497,  38  Pac.  583,  sustaining  statute  giving  right  to  issue  writs  of  pro- 
hibition; dissenting  opinion  in  Lincoln  etc.  Min.  Co.  v.  District  Court, 
7  N.  M.  526,  38  Pae.  593,  majority  upholding  right  of  territorial  court 
to  issue  writ  of  prohibition. 

Mandamus  to  stop  alleged  usurpation  of  territorial  legidative  power 
raises  Federal  question  for  Supreme  Court.   ' 

Distinguished  in  United  States  v.  Lynch,  137.n.  S.  287,  84  L.  Ed.  70S, 
11  Sup.  Ct.  117,  writ  of  error  dismissed  where  plaintiff  sought  to  ebm- 
pel  auditor  to  pay  claim,  under  statute  he  had  misconstrued. 

Original  jurisdiction  of  State  court  of  last  resort  to  issue  man- 
damus.   Note,  20  Ann.  Gas.  185,  186. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  825. 

23  Stat.  443  does  not  give  Supreme  Court  power  to  review  mere  con- 
struction of  act  of  Congress. 

Approved  in  South  Carolina  v.  Seymour,  153  U.  S.  359,  88  L.  Ed.  746, 
14  Sup.  Ct.  873,  dismissing  writ  of  error  where  decision  oased  merely 
on  construction ;  Abbott  v.  National  Bank  of  Commerce,  175  U.  S.  413, 
44  L.  Ed.  218,  20  Sup.  Ct.  155,  affirming  decision  holding  pleadings 
privileged  publication;  Gaines  v.  Knecht,  27  App.  D.  C.  533,  holding 
one  opposing  registration  of  trademark  cannot  attack  constitutionality 
of  act  allowing  same. 

IM^damus  by  president  of  territorial  council  to  compel  alteration  of 
minutes  refused. 

Approved  in  State  v.  Wilson,  123  Ala.  287,  26  South.  490,  holding 
one  who  has  paid  liquor  license  and  is  about  to  be  subjected  to  addi- 
tional license,  under  statute  illegally  passed,  is  entitled  to  mandamus 
to  require  Secretary  of  State  to  expunge  false  entries  to  correct  ille- 
gality of  passage;  In  re  Gunn,  50  Kan.  171,  19  L.  B.  A.  524,  32  Pac. 
475,  arguendo. 

Distinguished  in  Rash  v.  Allen,  1  Boyce  (Del.),  518,  76  Atl.  399, 
holding  court  may  review  question  whether  council  acted  within  its 
jurisdiction  in  hearing  election  contest* 

XIV— 74 
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Courts  may  not  dotemdne  legal  statiia  of  leglalatiire  milesB  private 
lights  inTolTed. 

Approved  in  Lyons  v.  Woods,  153  U.  8.  669,  38  L.  Ed.  861,  14  Sup. 
Ct.  967,  refusing  to  go  behind  enrolled  bills  and  hold  them  void  because 
members  unlawfully  seated. 

134  TJ.  8.  372-S77,  S3  L.  Ed.  949,  10  Sup.  Ot  684,  IN  BE  IiONET« 

Ferjnry  before  a  State  notary,  in  testimony  as  to  congressional  eleetioiiy 
is  not  cognizable  in  State  courts. 

Approved  in  Ohio  v.  Thomas,  173  U.  S.  284,  43  L.  Ed.  701, 19  Sup.  Gt. 
456,  releasing  governor  of  soldiers'  home,  held  for  violation  of  State  law 
attempting  to  re^^ilate  his  conduct  in  office;  United  States  v.  Severino, 
125  Fed.  951,  952,  954,  holding  perjury  committed  in  State  court  in 
naturalization  proceedings  is  punishable  in  State  and  not  Federal 
court;  Peters  v.  Malin,  HI  Fed.  254,  holding  Sac  and  Fox  tribe  of 
Indians,  residing  in  Iowa,  are  not  subject  to  laws  of  Iowa  but  to  the 
United  States,  in  appointment  of  guardian  for  minors;  In  re  Fair,  100 
Fed.  157,  holding  private  in  army  who  shoots  and  kills  soldier  attempt- 
ing escape  from  guard  is  not  triable  in  State  court. 

Distinguished  in  New  York  v.  Eno,  155  U.  S.  96,  39  L.  Ed.  83,  15 
Sup.  Ct.  33,  refusing  to  discharge  prisoner  accused  in  State  court  of 
forgery  committed  as  president  of  national  bank;  People  v.  Welch, 
141  N.  Y.  279,  280,  38  Am.  St.  Rep.  802,  803,  24  L.  R.  A.  122,  123,  36 
N.  E.  332,  holding  State  court  had  jurisdiction  to  punish  defendant 
for  manslaugnter  committed  while  acting  as  pilot. 

Limited  in  Whitten  v.  Tomlinson,  160  U.  S.  241,  40  L.  Ed.  412,  16 
Sup.  Ct.  301,  refusing  writ  when  State  court  had  jurisdiction  and  matter 
not  of  urgency;  Baker  v.  Grice,  169  U.  S.  291,  42  L.  Ed.  750, 18  Sup.  Ot. 
326,  reversing  Circuit  Court,  when  writ  issued  in  absence  of  excep- 
tional circumstances. 

Prosecution  for  perjury  committed  in  another  jurisdiction.    Note, 
19  Ann.  Oas.  782. 

Perjury  In  Federti  court  or  before  State  offlcer  acting  for  Unit^  States 
is  not  puiishable  by  State. 

Approved  in  Holmgren  v.  United  States,  217  U.  S.  518,  19  Ann.  Oas. 
778,  54  L.  Ed.  865,  30  Sup.  Ct.  588,  holding  Federal  court  can  punish 
false  swearing  in  naturalization  proceedings  in  State  court;  Brown  v. 
United  States,  233  Fed.  357,  holding  conviction  of  infamous  crime  in 
State  court  does  not  render  person  incompetent  as  witness  in  Federal 
court;  Commonwealth  v.  Kitchen,  141  Ky.  658,  133  S.  W.  587,  holding 
false  swearing  before  United  States  commissioner  not  punishable  by 
State  court;  Samuels  v.  Commonwealth,  110  Va.  903, 19  Ann.  Oas.  380,  66 
6.  E.  223,  holding  conviction  of  perjury  in  Federal  court  would  not  render 
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person  incompetent  as  witness  in  State  court;  dissenting  opinion  in 
Schmidt  v.  United  States,  133  Fed.  266,  66  C.  C.  A.  389,  majority  up- 
holding prosecution  for  perjury  committed  in  naturalization  proceed- 
ings in  State  court. 

Distinguished  in  In  re  Green,  134  U.  S.  378,  33  L.  Ed.  952,  10  Sup.  Ct. 
587,  where  State  court  had  jurisdiction  to  punish  illegal  voting  for 
presidential  electors;  Huntington  v.  Attrill,  146  U.  S.  672,  36  L.  Ed. 
1129,  13  Sup.  Ct.  229,  holding  judgment  against  directors  for  falsifying 
certificate  entitled  to  full  faith  and  credit;  In  re  Doe's  Estate,  151  Wis. 
140,  Ann.  Cbs.  1914B,  101,  138  N.  W.  99,  holding  governor  of  National 
Home  for  Disabled  Volunteer  Soldiers  is  not  officer  of  United  States. 

Halieas  corpus  Issues  ftom  Federal  court  to  release  ftom  State  deten- 
tion one  violating  Federal  law. 

Approved  in  Ex  parte  Young,  209  U.  S.  168,  14  Ann.  Oas.  764,  13 
L.  B.  A.  (N.  S.)  932,  62  L.  Ed.  732,  28  Sup.  Ct.  441,  holding  Federal 
court  may  enjoin  State  statute  which  is  repugnant  to  Federal  Consti- 
tution ;  Minnesota  v.  Brundage,  180  U.  S.  502,  46  L.  Ed.  641,  21  Sup.  Ct. 
456,  holding  writ  of  habeas  corpus  to  Federal  court  to  release  person 
imprisoned  under  judgment  of  Municipal  Court  on-  ground  that  statute 
was  unconstitutional  should  be  denied  when  application  has  not  been 
made  first  to  State  court;  Davis  v.  Burke,  179  U.  S.  402,  45  L.  Ed.  251, 
21  Sup.  Ct.  211,  holding  Federal  court  will  not  interfere  by  habeas 
corpus  with  execution  of  sentence  of  State  court  on  ground  that  State 
law  under  which  prosecution  was  had  is  invalid;  Ex  parte  Van  Moore, 
221  Fed.  971,  holding  Federal  court  can  release  Indian  convicted  in 
State  court;  Ex  parte  Bartlett,  197  Fed.  100,  holding  one  cannot  obtain 
habeas  corpus  on  ground  that  statute  under  which  he  is  held  is  repug- 
nant to  Federal  Constitution  until  he  has  been  convicted  of  same; 
Ex  parte  Collins,  154  Fed.  986,  holding  prisoner  not  entitled  to  habeas 
corpus  pending  determination  of  writ  of  error  to  State  court;  In  re 
Matthews,  122  Fed.  256,  holding  Federal  court  under  habeas  corpus 
would  not  discharge  prisoner  for  shooting  deserter  from  army  under 
U.  S.  Comp.  Stats.  1901,  p.  817;  Cohn  v.  Jones,  100  Fed.  641,  holding 
Federal  court  may  release  upon  habeas  corpus  person  imprisoned  under 
State  judgment  when  court  had  no  jurisdiction  over  his  person  or  of 
the  crime;  Ohio  v.  Thomas,  173  U.  S.  284,  43  L.  Ed.  701,  19  Sup.  Ct. 
456,  releasing  governor  of  soldiers'  home,  held  for  violation  of  State 
law  regulating  conduct  in  office;  In  re  Waite,  81  Fed.  366,  releasing 
pension  examiner,  accused  of  crime  for  act  done  in  his  line  of  duties. 

Distinguished  in  Frank  v.  Mangum,  237  U.  S.  329,  59  L.  Ed.  981,  35 
Sup.  Ct.  582,  holding  Federal  court  will  not  issue  habeas  corpus  on 
account  of  mob  violence  in  State  court;  Henry  v.  Henkel,  235  U.  S. 
228,  69  Ifc  Ed.  206,  35  Sup.  Ct.  54,  holding  Federal  court  will  not  release 
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one  awaiting  removal  to  District  of  Columbia  to  answer  for  refusal 
to  appear  before  Congressional  committee;  In  re  Lincoln,  202  U.  S. 
182,  50  L.  E(L  986,  26  Sup.  Ct.  602,  denying  habeas  corpus  to  one  con- 
victed in  District  Court  of  bringing  liquor  into  Indian  country;  United 
States  V.  Lewis,  200  U.  S.  7,  50  L.  Ed.  846,  26  Sup.  Ct.  229,  denying 
habeas  corpus  where  soldier  arrested  under  State  process  for  murder 
committed  while  attempting  to  arrest  one  stealing  government  property; 
Ex  parte  Collins,  149  Fed.  575,  denying  habeas  corpus  where  one  ex- 
tradited for  perjury  was  tried  and  on  disagreement  was  indicted  for 
perjury  committed  at  first  trial  without  opportunity  to  return  to  asylum 
country;  In  re  Dowd,  133  Fed.  752,  denying  habeas  corpus  where  peti- 
tioner committed  for  contempt  for  violation  of  State  court  injunction. 
Limited  in  In  re  Ammon,  132  Fed.  714,  denying  habeas  corpus  where 
one  convicted  in  State  court  for  violation  of  alleged  ex  post  facto 
State  law;  In  re  Huse,  79  Fed.  308,  25  C.  C.  A.  1,  denying  writ  to  one 
confined  in  insane  asylum,  under  State  law;  Eaton  v.  West  Virginia, 
91  Fed.  766,  34  C.  C.  A.  68,  remanding  prisoner  complaining  of  ille- 
gality of  extradition;  In  re  Anderson,  94  Fed.  493,  remanding  United 
States  marshal  held  for  act  done  outside  his  district. 

Federal  control  of  elections.    Note,  53  L.  B.  A.  662. 

Miscellaneous.  Cited  in  Mcintosh  v.  Bullard,  95  Ark.  230,  129  S.  W. 
87,  holding  justice  of  peace  not  civilly  liable  for  erroneous  decision; 
Southern  Ry.  Co.  v.  Railroad  Com.,  179  Ind.  42,  100  N.  E.  343,  holding 
State  might  compel  railroad  to  provide  grab-irons  on  engines;  Lyles  v. 
Haskell,  35  S.  C.  404, 14  S.  E.  832,  erroneously. 

134  U.  S.  377-880,  33  L.  Ed.  951,  10  Snp.  Ot.  586,  IN  BE  GBEEN. 
Presidential  electors  are  not  officers  or  agents  of  United  States. 
Approved  in  Donelan  v.  Bird,  118  Ky.  182,  111  Am.  St  Bep.  294, 
80  S.  W.  797,  presidential  electors  are  State  officers  within. Const.,  §  152, 
providing  for  filling  vacancies  at  next  succeeding  election;  McPhcrson 
V.  Blacker,  146  U.  S.  35,  36  L.  Ed.  877, 13  Sup.  Ct.  10  (affirming  92  Mich. 
390,  31  Am.  St.  Bep.  696,  16  L.  B.  A.  480,  32  N.  W.  473),  sustaining 
State  statute  providing  method  of  appointing  presidential  electors; 
Todd  V.  Johnson,  99  Ky.  554,  S3  L.  B.  A.  400,  36  S.  W.  989  (see  dis- 
senting opinion  in  99  Ky.  566,  33  L.  B.  A.  403,  36  S.  W.  993),  holding 
presidential  electors,  State  officers  within  provisions  as  to  unexpired 
term;  United  States  v.  Patterson,  55  Fed.  638,  arguendo. 

Presidential  electors.    Note^  43  L.  B.  A.  (N.  S.)  282,  283,  287. 

States  may  punish  Illegal  voting  for  presidential  electors. 
Approved  in  State  v.  Oshome,  14  Ariz.  208,  125  Pac.  894,  holding 
statute  making  justices  of  Supreme  Court  ineligihle  to  any  office  except 
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judicial  one  is  void ;  State  v.  Roach,  246  Mo.  68,  150  S.  W.  1075,  hold- 
ing mandamus  would  lie  to  compel  Secretary  of  State  to  certify  nominee 
for  office  of  presidential  elector;  State  v.  Bienstock,  78  N.  J.  L.  266,  73 
Atl.  534,  upholding  indictment  charging  election  fraud;  Mason  v.  State, 
55  Ark.  535,  18  S.  W.  829,  State  might  punish  fraudulent  destruction 
of  evidence  of  vote  for  presidential  electors;  Todd  v.  Johnson,  99  Ky. 
554,  33  L.  E.  A.  400,  36  S.  W.  989  (see  dissenting  opinion  in  99  Ky. 
565,  SSTL.  B.  A.  40S,  36  S.  W.  992),  holding  presidential  electors,  State 
officers  within  provision  as  to  tmexpired  term. 

Federal  control  of  elections.    Note,  53  L.  B.  A.  661,  668. 

Habeas  corpus  to   review   errors  or   irregularities  in  proceedings. 
Note,  11  Ann.  Gas.  1051. 

« 

Miscellaneous.  Cited  in  In  re  Johnson,  6  Cal.  App.  737^  93  Pac.  200, 
upholding  indictment  for  selling  liquor  without  license. 

134  U.  8.  381-387,  83  L.  Ed.  953»  10  Sup.  Ot  557,  POHL  T.  ANOHOB 
BREWING  CO. 

Patent  continues  in  United  States  under  Bevlsed  Statutes,  section  4887, 
tbougli  foreign  patent  prematurely  lost  by  default. 

Approved  in  Leeds  &  Catlin  Co.  v.  Victor  Talking  Machine  Co.,  213 
U.  S.  325,  53  L.  EcL  815.  29  Sup.  Ct.  495,  holding  lapse  of  Canadian 
patent  by  reason  of  failure  to  pay  fee  will  not  affect  patent  in  United 
States ;  Hobbs  v.  Beach,  180  U.  S.  398,  45  L.  Ed.  694,  21  Sup.  Ct.  415, 
holding  Beach  reissued  patent  No.  11,167,  for  machine  for  attaching 
stays  to  corners  of  boxes,  was  infringed  by  Horton  patent ;  Commercial 
Acetylene  Co.  v.  Searchlight  Gas  Co.,  197  Fed.  918,  holding  treaty  of 
Brussels  of  1900  did  not  affect  previously  existing  property  rights; 
Victor  Talk.  Mach.  Co.  v.  Talk-o-Phone  Co.,  146  Fed.  538,  upholding 
Berliner  patent  No.  434,543,  for  improvements  in  talking-machines; 
Atlas  Glass  Co.  v.  Simonds-Mfg.  Co.,  102  Fed.  343,  holding  Windmell 
patent  No.  416,389,  for  molds  for  glass  bottles,  infringed  by  "Powers 
machines'';  Edison  etc.  Light  Co.  v.  Perkins  etc.  Lamp  Co.,  42  Fed. 
327,  328,  329,  holding  United  States  patent  good  for  period  of  extension 
granted  by  foreign  government;  Consolidated  etc.  Mill  Co.  v.  Walker, 
43  Fed.  580,  581,  and  following  decision  of  foreign  patent  office  as  to 
date  of  expiration ;  Edison  etc.  Light  Co.  v.  United  States  e^.  Lighting 
Co.,  52  Fed.  312,  3  C.  C.  A.  83,  loss  of  subsequently  acquired  foreign 
patent  did  not  affect  United  States  patent;  Pohl  v.  Heyman,  58  Fed. 
570,  571,  lapse  of  foreign  patent  for  nonpayment  of  tax  did  not  affect 
term  of  United  States  patent;  Diamond  Match  Co.  v.  Adirondack  Match 
Co.,  65  Fed.  804,  patent  did  not  cease  with  lapse  of  foreign  patent  for 
nonpayment  of  fees;  Welsbach  Light  Co.  v.  Apollo  Incandescent  Gas- 
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light  Co.,  96  Fed.  333,  334,  335,  37  G.  C.  A.  508,  lapse  of  foreign  patent 
for  nonpayment  of  fees  did  not  invalidate  patent,  local,  pending. 

Distinguished  in  Cameron  Septic  Tank  Co.  v.  City  of  Knoxvillc,  227 
U.  S.  42,  45,  67  L.  Ed.  409,  410,  33  Sup.  Ct.  209,  holding  United  States 
patent  lapses  with  expiration  of  British  patent  and  is  not  revived  by 
treaty  of  Brussels  of  1900;  United  Shoe  Mach.  Co.  v.  Caunt,  134  Fed. 
240,  covenant  in  lease  for  patented  machine  that  lessee  will  not- contest 
patent  estops  covenantor  from  defending  infringement  on  ground  that 
patent  expired  before  full  term  by  reason  of  expiration  of  basic  foreign 
patent;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  274,  37  L.  £d.  449,  13 
Sup.  Ct.  604,  where  foreign  patent  was  not  in  force  when  United  States 
issued,  latter  was  void;  Edison  etc.  Light  Co.  v.  Electric  etc.  Supply 
Co.,  60  Fed.  403,  404,  defendant,  introducing  foreign  patent  for  shorter 
term,  need  not  prove  it  not  extended;  Bonsack  Mach.  Co.  v.  Smith, 
70  Fed.  392,  393,  394,  where  local  patent  expired  when  patentee  failed 
to  exercise  option  to  renew  foreign  patent ;  dissenting  opinion  in  Henne- 
bique  Const.  Co.  v.  Myers,  172  Fed.  876,  879,  884,  97  C.  C.  A.  289, 
majority  holding  United  States  patent  based  on  French  patent  is  not 
affected  by  determination  of  French  courts  that  same  is  void  for  antici- 
pation. 

184  U.  8.  S88-898,  88  Ii.  Ed.  968,  10  Sup.  Ot.  670,  HOWE  MACH.  CO.  T. 
NATIOKAI.  NEEDLE  CO. 

Specifications  and  drawings  are  looked  to  to  interpret^  bat  not  to 
diaage,  patent  claim. 

Approved  in  Fowler  etc.  Mfg.  Co.  v.  McCrum-Howell  Co.,  215  Fed. 
909,  132  C.  C.  A.  143,  upholding  Fowler  patent  No.  609,800,  for  a 
radiator;  Rollman  Mfg.  Co.  v.  Universal  Hardware  Wks.,  207  Fed.  100, 
upholding  Rollman  patent  for  cherry-stoner;  Loraine  Development  Co. 
V.  General  Electric  Co.,  198  Fed.  115,  holding  Carbone  patent  No. 
•  975,935,  for  arc-lamp  globe,  is  not  infringed  by  globe  of  conical  shape; 
Excelsior  Drum  Works  v.  Sheip,  173  Fed.  314,  holding  Soistmann  patent 
No.  873,908,  for  horn  for  talking-machine,  was  limited  to  small  band 
or  reinforcement;  Dey  Time-Register  Co.  v.  W.  H.  Bundy  Recording 
Co.,  169  Fed.  813,  holding  Dey  patent  for  time-recorder,  which  con- 
sisted in  printing  irregular  hours  in  different  color,  was  not  infringed 
by  machine  denoting  irregular  hours  by  special  mark;  Eastern  Paper 
Bag  Co.  V.  Continental  Paper  Bag  Co.,  142  Fed.  494,  construing  Liddell 
patent  No.  558,969,  for  paper-bag  machine;  Lamb  Knit  Goods  Co.  v. 
Ijamb  Glove  &  Mitten  Co.,  120  Fed.  269,  56  C.  C.  A.  547,  holding  Lamb 
patent  No.  462,563,  for  glove  constructed  from  two  knitted  blanks,  is 
valid;  Stutz  v.  Robson,  54  Fed.  508,  patentee  could  not  have  benefit 
of  function  not  claimed;  Wheaton  v.  Norton,  70  Fed.  842,  17  C.  C.  A. 
447^  complainant  could  not  broaden  claim  by  dropping  element  which 
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was  necessary  to  procure  patent;  American  Sulphite  etc.  Co.  t.  How- 
land  Falls  Pulp  Co.,  80  Fed.  405,  25  C.  C.  A.  500,  construed  in  connec- 
tion with  specifications,  patent  wood-pulp  digester  sustained. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  B.  C.  270. 

New  application  of  old  procesB  or  maclilne,  without  substantially  dis- 
tinct result,  is  not  patentable. 

Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  419,  62  L.  Ed.  1128,  28  Sup.  Ct.  748,  holding  nonuse  of  patent 
on  account  of  expense  attached  to  same  will  not  bar  suit  for  infringe- 
ment ;  Diamond  Patent  Co.  v.  S.  E.  Carr  Co.,  217  Fed.  406,  133  C.  C.  A. 
310,  upholding  Weber  patent  No.  801,944,  for  showcase  made  of  glass 
plates;  Duner  Co.  v.  Grand  Rapids  B.  Co.,  171  Fed.  868,  96  C.  C.  A. 
531,  refusing  to  decree  infringement  of  Duner  patent  No.  639,891,  for 
sand-box  for  cars;  General  Sub-Const.  Co.  v.  Netcher,  167  Fed.  558, 
holding  Ewcn  patent  No.  718,441,  for  substructure  for  buildings,  void 
for  anticipation;  O'Bourke  Eng.  etc.  Co.  v.  McMullen,  150  Fed.  350, 
holding  void  Moran  patent  No.  500,149,  claim  3,  for  air-lock  for  cais- 
sons; In  re  Noyes,  35  App.  D.  C.  Ill,  holding  substituting  pump  on 
vacuum  cleaner  showed  no  new  invention;  Millctt  v.  Allen,  27  App. 
D.  C.  76,  holding  substitution  of  threads  for  soldered  joint  showed  no 
new  invention;  Buete  v.  Elwell,  15  App.  D.  C.  25,  upholding  Elwell 
patent  for  insulation  of  electric  wires. 

Approved  in  following,  holding  patents  void:  Consolidated  etc.  Mill 
Co.  V.  Walker,  138  U.  S.  132,  84  L.  Ed.  923,  11  Sup.  Ct.  295  (affirming 
43  Fed.  579),  patent  for  application  of  belt  to  driving-mill;  Lovell  Mfg. 
Co.  v.  Cary,  147  U.  S.*  637,  37  L.  Ed.  312,  13  Sup.  Ct.  477,  patent  for 
process  for  tempering  springs ;  Patent  Clothing  Co.  v.  Glover,  141  U.  S. 
563,  35  L.  Ed.  859,  12  Sup.  Ct.  80,  reissued  patent  for  improvement  in 
fastening  crotch  of  pantaloons;  Campbell  ▼.  Bailey,  45  Fed.  565,  patent 
for  improvement  in  catch-basin  covers;  Fox  v.  Perkins,  52  Fed.  213,  3 
C.  C.  A.  32,  improvement  in  mitering  machines;  Stulz  v.  Bobson,  54 
Fed.  508,  coal-washing  machine;  Gibbon  v.  Loewer  Sole-Bounder  Co., 
79  Fed.  327,  24  C.  C.  A.  612,  improved  machine  for  sole  cutting. 

184  U.  S.  398-iOl,  88  L.  Ed.  069,  10  Sup.  Ct.  688,  OLENK  ▼.  FANT. 

Stipulation  for  bearing  on  agreed  statement  of  facts  annexed  held  not 
a  reviewable  special  yerdict. 

Approved  in  Gonzales  v.  Buist,  224  U.  S.  131,  66  L.  Ed.  695,  32  Sup. 
Ct.  463,  holding  findings  of  fact  which  simply  constitute  conflicting 
statements  of  counsel  are  not  reviewable;  Columbus  Compress  Co.  v. 
United  States  Fidelity  etc.  Co.,  186  Fed.  488,  108  C.  C.  A.  465,  holding 
jury  may  be  waived  in  open  court;  W.  L.  Perkins  &  Co.  v.  Von  Baum- 
bach,  185  Fed.  267,  107  C.  C.  A.  371,  holding  setting  out  testimony  of 
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witness  which  court  concludes  to  be  true  is  not  finding  of  fact;  Pell- 
man  V.  Royal  Ins.  Co.,  185  Fed.  690, 107  C.  C.  A.  637,  holding  statement 
which  showed  tender  of  amount  due  under  insurance  policy  with  state- 
ment that  same  was  refused  was  sufficient  showing  of  ultimate  facts; 
Fellman  v.  Royal  Ins.  Co.,  184  Fed.  582,  106  C.  C.  A.  557,  holding  Su- 
preme Court  will  render  final  judgment  where  reversal  is  due  to  error 
of  law;  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed  997, 
holding  Berliner  patent  No.  463,569,  for  combined  telegraph  and  tele- 
phone, is  void  because  invention  claimed  is  not  the  one  described  in 
application;  British  Queen  etc.  Min.  Co.  v.  Baker  etc.  Min.  Co.,  139 
U.  S.  223,  35  L.  Ed.  147,  11  Sup.  Ct.  523,  affirming,  when  no  exceptions 
at  trial  and  finding  was  general;  Rogers  v.  United  States,  141  U.  S. 
556,  35  L.  Ed.  856,  12  Sup.  Ct.  94,  refusing  to  consider  bill  of  excep- 
^  tions  where  trial  was  neither  before  jury  nor  on  agreed  statement;  Hol- 
ier V.  United  States,  57  Fed.  495,  6  C.  C.  A.  459,  bill  of  exceptions, 
purporting  to  be  finding  of  facts,  but  which  is  mere  recapitulation  of 
evidence,  insufficient;  State  Nat.  Bank  v.  Smith,  94  Fed.  609,  36  C.  C.  A. 
412,  findings  which  do  not  find  ultimate  facts  are  irregular;  Davenport 
V.  Paris,  136  U.  S.  581,  34  L.  Ed.  548,  10  Sup.  Ct.  1064,  affirming  similar 
case. 

Miscellaneous.  Cited  in  Corliss  v.  Pulaski  County,  116  Fed.  291,  53 
C.  C.  A.  567,  holding  special  finding  of  facts  should  declare  all  ultimate 
facts,  and  should  not  contain  evidence  though  it  may  refer  to  documents 
in  pleadings. 

184  U.  8.  401-406,  S3  Ii.  Ed.  960,  10  Sup.  Ct  727,  HAMMOND  T.  HAST-* 
INGS. 

Corporation  may  enforce  statutory  lien  on  Its  stock  for  holder^  In- 
debtedness against  innocent  transferee. 

Approved  in  Troeder  v.  Lor§ch,  150  Fed.  712,  80  C.  C.  A.  376,  holding 
evidence  insufficient  to  refuse  bankrupt's  discharge  on  ground  that  he 
concealed  assets  and  made  false  oaths;  Curtice  v.  Crawford  County 
Bank,  110  Fed.  832,  holding  stockholder  in  bank  may  pledge  his  stock 
as  collateral  security  by  written  assignment  and  delivery  without  obtain- 
ing transfer  on  books;  People's  Bank  v.  Exchange  Bank,  116  Ga.  827, 
94  Am.  St.  Rep.  144,  43  S.  E.  272,  holding  where  bank  charter  provides 
that  no  assignment  of  stock  shall  be  valid  against  it  unless  transfer  is 
made  on  books,  bank  is  justified  in  treating  stockholder  as  owner  of 
stock  issued  to  him  until  notice  of  assignment  of  stock;  Bank  of  the 
Republic  v.  Rochester  Tumbler  Co.,  172  Pa.  St.  625,  33  Atl.  748,  com- 
pany not  estopped  to  enforce  lien  by  fact  that  not  referred  to  on  cer- 
tificate; Wright  Lumber  Co.  v.  Hixon,  105  Wis.  157,  80  N.  W.  1111, 
holding  lien  of  corporation  on  all  shares  for  debts  due  it  from  stock- 
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holders  under  ReT.  Stats.  1878,  §  1751,  Wis.,  may  be  enforced  a^Eunst 
assignee  of  stock  claiming  to  be  bona  fide  purchaser. 

To  what  extent  transfers  of  stock  may  be  restricted.  Note,  67 
Am.  St  Rep.  394. 

Validity  of  stock  transfer  not  made  in  corporate  books.  Note, 
67  L.  R.  A.  662. 

State  dedfllon  that  law  by  which  corporation  organized  la  general  hinds 
Federal  courts. 

Approved  in  Roberts,  Johnson  &  Rand  Shoe  Co.  v.  Dower,  208  Fed. 
273,  125  C.  C.  A.  470,  holding  Federal  court  will  follow  State  court  in 
its  construction  of  Illinois  Factory  Act;  Hotchkiss  v.  Union  Nat.  Bank, 
68  Fed.  79,  15  C.  C.  A.  264,  following  State  decisions  as  to  effect  of 
actual  notice  of  stock  transfer ;  Masury  v.  Arkansas  Nat.  Bank,  87  Fed. 
382,  following  State  decision  as  to  validity  of  unrecorded  pledge  of 
stock. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  484. 

Corporate  stock  certificates  are  not  negotiable  paper  and  are  taken 
subject  to  all  equities. 

Approved  in  Faulkner  v.  Bank  of  Topeka,  77  Kan.  390,  94  Pao.  155, 
holding  bank  stock  cannot  be  transferred  without  consent  of  directors; 
Nicholson  v.  Franklin  Brewing  Co.,  82  Ohio  St.  109,  137  Am.  St  Rep. 
764,  19  Ann.  Gas.  699,  91  N.  E.  994,  upholding  by-law  which  required 
stockholder  to  notify  directors  of  his  intent  to  transfer  same;  Bangor 
etc.  Power  Co.  v.  Robinson,  52  Fed.  521,  holding  bona  fide  purchaser 
took  title  to  certificate  converted  through  owner's  negligence;  Des 
Moines  Nat.  Bank  v.  Warren  County  Bank,  97  Iowa,  211,  66  N.  W.  156, 
holding  transferee  took  stock  free  from  lien  where  no  actual  notice  and 
by-laws  not  posted;  Carpenter  v.  American  etc.  Loan  Assn.,  54  Minn. 
411,  40  Am.  St.  Rep.  348,  56  N.  W.  97,  holding  transferees  of  converted 
stock  obtained  no  greater  rights  than  assignor;  Real  Estate  Trust  Co. 
v.  Bird,  90  Md.  247,  44  Atl.  1051,  aiguendo. 

Distinguished  in  dissenting  opinion  in  Hampton  etc.  R.  R.  A  Lumber 
Co.  V.  Bank  of  Charleston,  48  S.  C.  134,  26  S.  E.  243,  holding  transferee 
without  knowledge  of  trust  not  bona  fide  purchaser. 

Priority  as  between  lien  of  corporation  and  pledgee  or  purchaser 
of  stock.    Note,  39  L.  R.  A.  (N.  S.)  292,  294. 

Miscellaneous.  Cited  in  London,  Paris  etc.  Bank  y.  Aronstein,  117 
Fed.  607,  54  C.  C.  A.  663,  holding,  under  the  laws  of  California,  an  ex- 
ecutor is  entitled  to  have  shares  of  stock  in  corporation  transferred  to 
his  own  name  as  executor. 
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134  XT.  8.  405-417,  33  !•.  Ed.  965,  10  Bup*^  Ot  679,  SCHBEYEB  T.  SOOTT. 

Clear  testimony  is  necessary  to  inTalidate  deed  to  wife  several  yean 
before  debt. 

Approved  in  Hall  &  Farley  v.  Alabama  Terminal  etc.  Co.,  173  Ala. 
419,  56  South.  243,  holding  stockholder  transferring  stock  in  good  faith 
is  relieved  of  further  liability ;  Ilf eld  v.  De  Baca,  13  N.  M.  39,  79  Pac. 
725,  holding  transfer  cannot  be  attacked  by  creditor  whose  debt  arose 
after  same  was  executed;  Van  Arsdale  v.  Findley,  37  Okl.  427, 132  Pac. 
136,  upholding  transfer  made  before  debt  was  incurred;  Nelson  v.  Van- 
den,  99  Tenn.  232,  42  S.  W.  7,  no  presumption  of  fraud  in  favor  of 
creditors  subsequent  to  conveyance. 

State  as  well  as  Federal  deeisioxiB  on  fMndulent  conveyances  sbould  be 
considered. 

Approved  in  Klinger  v.  Hyman,  223  Fed.  265,  138  C.  C.  A.  499,  hold- 
ing evidence  showed  that  transfer  to  wife  was  made  with  fraudulent 
intent;  English  v.  Brown,  219  Fed.  259,  holding  transfer  by  husband  to 
wife  is  enforceable  in  equity;  McCrory  v.  Donald,  192  Ala.  318,  68 
Sbuth.  308,  holding  wife  has  burden  of  proving  deed  made  for  ade- 
quate consideration;  Farmers  &  Merchants'  Bank  v.  Daiker,  166  Iowa, 
743,  148  N.  W.  1025,  upholding  transfer  of  land  made  to  son  in  con- 
sideration of  support  given  to  parents. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  .in,  or  removed  to  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  420. 

Deed  to  wife  good  against  later  creditors,  unless  secret,  fraudulent  or 
prior  to  hazardous  business. 

Approved  in  Aldous  v.  Olverson,  17  S.  D.  200,  95  N.  W.  920,  reaffirm- 
ing rule ;  McDonald  v.  Dewey,  202  U.  S.  529,  50  L.  Ed.  1186,  26  Sup. 
Ct.  731,  one  knowing  of  national  bank's  insolvency  and  transferring 
stock  to  irresponsible  vendee  to  evade  liability  for  bank's  debts  is  lia- 
ble only  for  debts  existing  at  transfer;  In  re  Mullen,  101  Fed.  417, 
holding  Bankruptcy  Act  of  1898,  §  70a,  does  not  prevent  creditor  of 
fraudulent  grantee  from  acquiring  right  in  property  superior  to  that  of 
trustee;  Wilson  v.  Stevens,  129  Ala.  636,  29  South.  679,  holding  subse- 
quent creditor  cannot  complain  of  conveyance  of  property  unless  such 
conveyance  was  made  to  defraud  creditors,  and  burden  is  on  creditor  to 
prove  fraud;  Loy  v.  Rorick,  100  Mo?  App.  113,  71  S.  W.  844,  holding 
stock  purchased  by  wife  with  money  given  her  by  husband  when  solvent 
was  not  liable  for  his  debts;  Thomson  v.  Crane,  73  Fed.  330,  holding 
conveyance  void  as  to  existing  obligation  as  guarantor;  Minzesheimer  v. 
Doolittle,  56  N.  J.  Eq.  231,  39  Atl.  395,  setting  aside  deed  to  wife  as 
in  fraud  of  subsequent  creditors;  Neuberger  v.  Keim,  134  N.  Y,  38, 
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31  N.  E.  269^  holding  conveyance,  made  before  entering  new  business, 
good  against  subsequent  creditors. 

Attacks  by  creditors  on  conveyances  made  by  husbands  to  wives. 
Note,  90  Am.  St.  Rep.  507. 

Deed  by  husband  to  wife  of  lands  bought  by  him  tiom  her  means  18 

Approved  in  Stanton  v.  Crane,  25  Nev.  122,  58  Pae.  54,  holding  where 
grantee  holds  equitable  title  to  lands  under  quitclaim  deed,  subsequent 
conveyance  without  further  payment  is  not  voluntary  conveyance  with- 
out consideration ;  Begole  v.  Hazzard,  81  Wis.  278,  51  N.  W.  326,  hold- 
ing beneficiary  of  voidable  oral  trust  in  land  could  redeem  from  tax 
sale. 

Enforceability  of  contract  to  make  settlement.    Note,  24  E.  E.  0. 
186. 

184  V.  S.  418-466,  88  L.  Ed.  970,  10  Sup.  Ot.  462,  OHIOAOO  ETO.  BT.  CO. 
T.  MINNESOTA. 

State  construction  of  State  law  concludes  Supreme  Oonrt;  e.  g.,  law 
giving  Jurisdiction. 

Approved  in  Cargill  Co.  v.  Minnesota  ex  rel.  R.  R.  &  N.  Com.,  180 
U.  S.  467,  45  L.  Ed.  626.  21  Sup.  Ct.  428,  holding  Minn.  Gen.  Laws  1895, 
c.  148,  p.  313,  regulating  elevators  and  warehouses,  is  not  forbidden  by 
U.  S.  Const.,  Amend.  14,  in  case  where  warehouse  is  used  exclusively 
for  grain  of  owner;  Illinois  Cent.  R.  R.  Co.  v.  Illinois,  163  U.  S.  152, 
41  L.  Ed.  Ill,  16  Sup.  Ct.  1100,  in  passing  on  constitutionality  of  stat- 
ute requiring  trains  to  stop  at  certain  stations;  Missouri  Pac.  Ry.  Co.  v. 
Nebraska,  164  U.  S.  414,  41  L.  Ed.  494,  17  Sup.  Ct.  134,  as  to  erection 
of  grain  elevators  on  railroad's  property ;  Southern  Pac.  Co.  v.  Railroad 
Commrs.,  78  Fed.^  260,  adopting  l^islature's  construction  of  term 
"company." 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  575. 

Railroad's  charter  tight  to  fix  rates  is  subject  to  change  unless  clearly 
stipulated  contra. 

Approved  in  Cotting  v.  Godard,  183  U.  S.  85,  46  L.  Ed.  99,  22  Sup. 
Ct.  33,  34,  holding  stockyard  company  is  denied  equal  protection  of 
laws  of  Kansas  (Act  March  3,  1897),  which  limits  amount  of  charges 
to  be  made  by  that  corporation  without  limiting  charges  of  others  simi- 
larly situated;  Houston  etc.  R.  Co.  v.  Storey,  149  Fed.  505,  Texas  act 
empowering  legislature  to  fix  railroad  rates  but  prohibiting  reduction 
where  road  has  not  netted  twelve  per  cent  for  ten  years  does  not  create 
contract  with  subsequently  chartered  roads;  Carson  v.  Brockton,  175 
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Mass.  245,  56  N.  E.  2,  holding  under  Stats.  1892,  e.  245,  §  1,  Mass., 
providing  that  city  may  establish  just  charges  for  use  of  common  sewer, 
a  city  ordinance  authorizing  charge  for  metered  and  unmetered  water 
is  unconstitutional;  Griffin  v.  Goldsboro  Water  Co.,  122  N.  C.  210,  41 
L.  B.  A.  242,  30  S.  E.  320,  holding  water  rate  authorized  by  charter  not 
binding  on  customer,  when  unreasonable  or  discriminating;  Attorney 
General  v.  Old  Colony  R.  R.  Co.,  160  Mass.  87,  22  L.  R.  A.  118,  35  N.  E. 
256,  statute  requiring  acceptance  of  tickets  issued  by  other  roads  invalid. 

Constitutionality   of   statutes   restricting  contracts   and   business. 
Note,  21  L.  B.  A.  796. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  B.  A.  19150,  272. 

Mere  grant  of  railroad  charter  right  to  regulate  rates  does  not  exclude 
State  regulation. 

Approved  in  Blue  v.  Beach,  155  Ind.  133,  56  N.  E.  94,  holding,  under 
Bums'  Rev.  Stats.  1894,  §  6711,  Ind.,  authorizing  State  board  of  health 
to  adopt  rules  in  relation  to  public  health,  a  local  board  of  health  has 
power  to  refuse  unvaccinated  child  admission  to  public  school;  Railroad 
Commrs.  v.  Grand  Rapids  etc.  Ry.  Co.,  130  Mich.  251,  89  N.  W.  967, 
holding  amendment  of  1889  to  railroad  law,  withdrawing  right  of  bond- 
holders to  reorganize  in  case  of  foreclosure,  unless  they  agree  to  rates 
fixed  by  statute,  is  not  impairment  of  property  rights;  State  v.  Great 
Northern  Ry.  Co.,  100  Minn.  476,  10  L.  B.  A.  (N.  S.)  250,  111  N.  W. 
292,  holding  legislature  may  provide  for  increase  of  capital  stock  of  rail- 
road company;  North  Carolina  Corp.  Commission  v.  Southern  Ry.  Co., 
151  N.  C.  450,  66  S.  E.  429,  upholding  right  of  State  to  compel  railroad 
to  move  station  to  other  side  of  main  line ;  State  v.  Edwards,  86  Me.  106, 
41  Am.  St.  B^.  631,  25  L.  B.  A.  606,  29  Atl.  948,  holding  State  may 
regulate  tolls  to  be  charged  at  public  grist-mill ;  Getting  v.  Kansas  City 
Stock  Yard  Co.,  79  Fed.  682,  holding  stockyards  company  subject  to 
governmental  control  as  to  rates;  Wellman  v.  Chicago  etc.  Ry.  Co.,  83 
Mich.  611,  47  N.  W.  494,  sustaining  amendment  fixing  maximum  passen- 
ger rates ;  State  v.  Brass,  2  N.  D.  500,  501,  52  N.  W.  414,  415,  charges 
for  use  of  public  warehouses  within  legislative  control;  Stimson  v. 
Muskegon  Booming  Co.,  100  Mich.  350,  59  N.  W.  143,  and  Railroad 
Commrs.  v.  Symns  Grocer  Co.,  53  Kan.  212,  35  Pac.  219,  arguendo. 

State  law  making  railroad  commission's  rates  conclusively  reasonable, 
without  judicial  hearing,  is  void. 

Approved  in  Missouri  v.  Chicago  etc.  R.  R.  Co.,  241  U.  S.  537,  60  L.  Ed. 
1153,  36  Sup.  Ct.  715,  holding  where  suit  to  enjoin  enforcement  ^f  rates 
is  dismissed  without  prejudice,  suit  may  be  had  to  recover  excess 
charges;  Wadley  Southern  Ry.  Co.  v.  Georgia,  235  U.  S.  660,  661,  59 
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L,  Ed.  411,  36  Sup.  Ct.  214,  holding  carrier  cannot  object  to  penalty 
imposed  where  it  fails  to  properly  attack  order  of  commission;  In  re 
Engelhard  &  Sons  Co.,  231  U.  S.  651,  58  L.  Ed.  418,  34  Snp.  Ct.  258, 
discussing  right  of  telephone  subscriber  to  sue  for  excess  charges; 
Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  311,  68  L.  Ed.  242,  34  Sup. 
Ct.  48,  and  Southern  Pacific  Co.  v.  Campbell,  230  U.  S.  561,  57  L.  Ed. 
1624,  33  Sup.  Ct.  1027,  both  holding  statute  allowing  Railroad  Commis- 
sion to  regulate  rates  is  not  void  where  it  provides  for  hearing  before 
courts;  Missouri  Pacific  Ry.  Co.  v.  Tucker,  230  U.  S.  349,  67  L.  Ed  1610, 
33  Sup.  Ct.  961,  holding  Kansas  statute  (Laws  1905),  providing  five 
hundred  dollars  penalty  for  charging  excess  rates,  is  void;  Washington 
V.  Fairchild,  224  U.  S.  524,  56  L.  Ed.  868,  32  Sup.  Ct.  535,  holding  order 
of  Railroad  Commission  compelling  railroads  to  construct  connection 
is  subject  to  judicial  review;  Missouri  Pacific  Ry.  Co.  v.  Nebraska,  217 
U.  S.  208,  18  Ann.  Gas.  989,  54  L.  Ed.  731,  30  Sup.  Ct.  461,  holding  rail- 
road is  entitled  to  hearing  on  statute  compelling  it  to  connect  with  ad- 
joining grain  elevators;  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  183 
U.  S.  511,  46  L.  Ed.  803,  22  Sup.  Ct.  99,  holding  equal  protection  of  the 
law  is  not  denied  to  railroad  company  by  Ky.  Const.,  §  218,  and  Gen. 
Stats.  1894,  §  820,  which  prohibits  companies  from  charging  more  for 
shorter  than  for  longer  haul;  St.  Louis  etc.  R.  Co.  v.  Barker,  210  Fed. 
916,  holding  Supreme  Court  on  dissolving  injunction  restraining  enforce- 
ment of  railroad  rates  might  appoint  master  to  determine  right  of 
shippers  to  excess  charges;  Ft.  Smith  Light  etc.  Co.  v.  City  of  Ft. 
Smith,  202  Fed.  585,  holding  city  council  could  hot  arbitrarily  establish 
water  rates;  Western  Ry.  v.  Railroad  Commission,  197  Fed.  974,  hold- 
ing unreasonableness  of  rates  need  only  be  established  by  preponder- 
ance of  evidence ;  St.  Louis  &  S.  F.  R.  Co.  v.  Hadley,  168  Fed.  344,  358, 
and  Ex  parte  Wood,  155  Fed.  196,  both  holding  act  providing  five  hun- 
dred dollars  penalty  for  violation  of  act  establishing  railroad  rates  is 
void  as  providing  excessive  punishment;  Spring  Valley  Water  Co.  v. 
San  Francisco,  165  Fed.  677,  and  San  Francisco  Gas  etc.  Co.  v.  San 
Francisco,  164  Fed.  887,  888,  both  holding  court  may  provide  for  im- 
pounding of  excess  charges  pending  determination  of  their  validity; 
Tift  V.  Southern  Ry.  Co.,  159  Fed.  559,  holding  where  shippers  success- 
fully contest  railroad  charges,  other  shipx>ers  may  intervene  to  share  in 
refund ;  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed.  976,  holding 
court  cannot  determine  that  railroad  rates  are  confiscatory  until  some 
attempt  has  been  made  to  give  them  a  trial;  Louisville  &  N.  R.  Co.  v. 
Railroad  Commission,  157  Fed.  954,  holding  suit  may  be  had  to  enjoin 
enforcement  of  railroad  rates  though  no  action  taken  in  regard  to  same ; 
Poor  V.  Iowa  Cent.  Ry.  Co.,  156  Fed.  227,  holding  stockholder  cannot 
enjoin  company  from  obeying  statute  establishing  railroad  rates ;  West- 
em  Union  Tel.  Co.  v.  Andrews,  154  Fed.  104,  holding  suit  to  enjoin  en- 
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foreement  of  taxiff  rates  is  not  one  against  State;  Tift  v.  Southern  R. 
Co.,  138  Fed.  759,  findings  of  fact  in  report  of  Interstate  Commerce 
Commission  are  prima  facie  evidence  as  to  all  facts  found;  Jack  v. 
Williams,  113  Fed.  827,  holding  where  several  persons  purchased  rail- 
road and  suit  was  brought  to  obtain  sale  of  the  property,  a  receiver 
had  authority  under  order  of  court  to  dismantle  road  and  sell  materials ; 
Kansas  City  Southern  R.  Co.  v.  Board  of  Railroad  Commrs.,  106  Fed. 
358,  holding  State  has  no  power  to  regulate  charges  of  railroad  company 
between  two  points  in  State  where  course  of  transportation  for  great 
distance  is  through  another  State;  Ahern  v.  Newton  &  B.  St.  R.  Co., 
105  Fed.  703,  holding  preliminary  injunction  will  not  be  granted  to  re- 
strain enforcement  of  statute  regulating  street  railroad  fares  at  suit 
of. stockholder;  Western  Union  Tel.  Co.  v.  Myatt,  98  Fed.  342,  holding 
where  telegraph  rates  fixed  under  Spec.  Sess.  Laws  1898,  c.  38,  Elan., 
were  unreasonable,  company  is  entitled  to  injunction  restraining  enforce- 
ment of  such  rates;  Contra  Costa  Water  Co.  v.  City  of  Oakland,  159 
Cal.  334,  113  Pac.  674,  holding  railroad  rates  established  by  city  of 
Oakland  were  not  excessive ;  Southern  Indiana  Ry.  Co.  v.  Railroad  Com- 
mission, 172  Ind.  122,  87  N.  E.  969,  holding  where  railroad  was  given 
ten  days'  notice  of  petition  to  fix  railroad  rates,  it  was  not  denied  due 
process  of  law;  Railroad  Commission  v.  Louisville  etc.  R.  Co.,  140  Ga. 
831,  Ann.  Cas.  1915A,  1018,  L.  R.  A.  1915E,  902,  80  S.  E.  333,  holding 
where  carrier  had  hearing  before  commission  before  making  of  order, 
courts  will  not  review  same;  People  v.  Baltimore  etc.  R.  Co.,  246  111. 
482,  92  N.  E.  937,  upholding  prosecution  against  railroad  for  discrimin- 
ating in  its  charges;  Southern  Ry.  Co.  v.  Hunt,  42  Ind.  App.  98,  99,  83 
N.  E.  725,  holding  Railroad  Commission  might  distinguish  between 
interurban  railway  and  steam  railroad ;  Chics^o  etc.  Ry.  Co.  v.  Railroad 
Commission,  38  Ind.  App.  472,  78  N.  E.  342,  holding  appellate  court 
might  determine  on  validity  of  railroad  rates;  Tucker  v.  Missouri  Pac. 
Ry.  Co.,  82  Kan.  227,  108  Pac.  91,  holding  evidence  ""showed  that  oil 
rates  established  by  city  were  not  unreasonable;  State  v.  Missouri  Pac. 
Ry.  Co.,  76  Kan.  476,  479,  486,  92  Pac.  609,  610,  612,  refusing  to  uphold 
act  making  orders  of  commission  conclusive  after  thirty  days ;  Morgan's 
etc.  S.  S.  Co.  V.  Railroad  Commission,  127  La.  669,  53  South.  901,  hold- 
ing State  board  cannot  predicate  rate  upon  revenue  derived  from  inter- 
state business;  Brunswick  etc.  Water  Dist.  v.  Maine  Water  Co.,  99 
Me.  375,  59  4^1.  539,  fixing  valuation  of  water  company's  plant,  fran- 
chises and  property  in  condemnation  proceeding;  Michigan  Cent.  R.  Co. 
V.  Michigan  Railroad  Commission,  160  Mich.  365,  125  N.  W.  552,  hold- 
ing rates  established  by  State  of  Michigan  were  not  unreasonable; 
Yazoo  etc.  R.  Co.  v.  Q,  W.  Bent  &  Co.,  94  Miss.  690,  22  L.  R.  A.  (N.  S.) 
821,  47  South.  808,  upholding  act  providing  that  bill  of  lading  be  con- 
clusive on  carrier;  State  v.  Great  Northern  Ry.  Co.,  130  Minn.  59,  61, 
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153  N.  W.  248,  upholding  order  of  eommission  requiring  running  of 
Sunday  train ;  St.  Paul  Book  etc.  Co.  v.  St.  Paul  Gaslight  Co.,  130  Minn. 
74,  Ann.  Oaa.  1916B,  286,  163  N.  W.  264,  holding  city  of  St.  Paul  could 
establish  gas  rates;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  531,  132 
S.  W.  1086,  upholding  rates  as  laid  down  by  State  of  Missouri;  State 
V.  Williams,  221  Mo.  258,  120  S.  W.  748,  holding  attorney  general 
has  charge  of  proceeding  against  railroad  for  violation  of  railroad 
rates;  State  v.  Maine  etc.  R.  R.  Co.,  77  N.  H.  427,  428,  429,  92 
Atl.  839,  both  holding  Laws  of  1913,  c.  92,  providing  for  sale  of  five 
hundred  mile  railroad  books  at  two  cents  per  mile  did  not  prohibit 
right  of  review  by  courts;  Seward  v.  Denver  etc.  R.  Co,,  17  N.  M.  572, 
574,  46  L.  R.  A.  (N.  S.)  242,  131  Pac.  984,  985,  holding  additional  evi- 
dence need  not  be  allowed  in  hearing  before  court;  State  v.  Southern 
Ry.  Co.,  145  N.  C.  528,  532,  13  L.  R.  A.  (N.  S.)  966,  59  S.  E.  582,  583, 
holding  railroad  not  indictable  for  violation  of  act  providing  for  rail- 
road charges;  Hocking  Valley  Ry.  Co.  v.  Public  Utilities  Commission, 
92  Ohio  St.  14,  110  N.  E.  523,  upholding  order  of  commission  requiring 
running  of  train  on  interurban  road ;  Caughman  v.  Columbia  etc.  R.  Co., 
82  S.  C.  421,  64  S.  E.  241,  upholding  act  requiring  railroad  to  act  within 
sixty  days  after  receiving  order  from  commission;  Houston  etc.  Ry. 
Co.  V.  City  of  Dallas,  98  Tex.  418,  70  L.  R.  A.  860,  84  S.  W.  655,  holding 
railroad  entitled  to  hearing  on  ordinance  requiring  it  to  lower  tracks 
at  crossings;  Commonwealth  v.  Atlantic  Coast  Line  R.  Co.,  106  Va.  70, 
117  Am.  St.  R^.  988,  9  Ann.  Oaa.  1124,  7  L.  R.  A.  (N.  S.)  1086,  55 
S.  E.  575,  refusing  to  uphold  law  requiring  railroad  to  issue  five  hundred 
mile  books  at  rate  of  two  cents  per  mile;  Wishkah  Boom  Co.  v.  Green- 
wood Timber  Co.,  88  Wash.  572,  577,  153  Pac.  368,  370,  holding  public 
service  commission  had  no  jurisdiction  over  chains  made  by  boom 
company;  State  v.  Railroad  Commission,  60  Wash.  233,  110  Pac.  1081, 
holding  commission  may  appeal  from  judgment  of  Superior  Court  re- 
garding reasonableness  of  its  order;  State  v.  Railroad  Commission,  52 
Wash.  27,  100  Pac.  181,  holding  commission  could  provide  for  construc- 
tion of  extra  sidings  by  railroad;  State  v.  Great  Northern  Ry.  Co.,  43 
Wash.  661, 117  Am.  St.  R^.  1084,  6  L.  R.  A.  (N.  S.)  908,  86  Pac.  1057, 
holding  act  providing  for  deduction  of  "standards"  from  weight  of  ship- 
ment of  lumber  was  void;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va. 
171,  189,  67  S.  E.  631,  639,  holding  legislature  may  classify  railroads 
according  to  length  of  road;  City  of  Manitowoc  v.  Manitowoc  &  North- 
ern Traction  Co.,  145  Wis.  28,  140  Am.  St.  Rep.  1056,  129  N.  W.  930, 
holding  contract  between  city  and  interurban  railway  cannot  interfere 
with  right  of  legislature  to  change  its  rates;  City  of  Madison  v.  Madi- 
son Gas  etc.  Co.,  129  Wis.  266,  268,  116  Axn.  St.  Rep.  944,  9  Ann.  Gas. 
819,  8  L.  R.  A.  (N.  S.)  529,  108  N.  W.  68,  69,  holding  equity  may  enjoin 
collection  of  excessive  rates;  Pinney  v.  Provident  Loan  etc.  Co.,  106  Wis. 
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402,  80  Am.  St.  Bap.  41,  50  L.  R.  A.  577,  82  N.  W.  310,  holding  Rev. 
Stats.,  §  1775b,  authorizing  service  of  process  on  private  corporation  by 
leaving  copy  with  registers  of  deeds,  is  unconstitutional;  Minneapolia 
etc.  Ry.  Co.  v.  Minnesota,  134  U.  S.  469,  481,  482,  83  L.  Ed.  987,  991,  10 
Sup.  Ct.  473,  477,  holding  same  statute  invalid  on  authority  of  principal 
case ;  St.  Louis  etc.  Ry.  Co.  v.  Gill,  156  U.  S.  658,  89  L.  Ed.  670, 15  Sup. 
Ct.  488,  but  holding  evidence  insufficient  to  hold  rate  unreasonable; 
Covington  Turnpike  Road  Co.  y.  Sandford,  164  U.  S.  592,  41  L.  Ed.  565, 
17  Sup.  Ct.  204,  applying  rule  to  turnpike  company;  Smyth  v.  Ames, 
169  U.  S.  523,  42  L.  Ed.  841, 18  Stip.  Ct.  425,  restraining  enforcement  of 
Nebraska  act  of  1893;  Interstate  Commerce  Commission  v.  Baltimore 
etc.  Ry.  Co.,  43  Fed.  42,  refusing  to  enjoin  sale  of  party  rate  tickets; 
Mercantile  Trust  Co.  y.  Texas  &  Pac.  Ry.  Co.,  51  Fed.  533,  540,  542, 
enjoining  enforcement  of  Texas  Railroad  Commission  Act  of  1891; 
Cleveland  etc.  Coke  Co.  v.  Cleveland,  71  Fed.  614,  ordinance  fixing  gas 
rates  at  less  than  cost  of  production  void ;  New  Memphis  Gas  etc.  Co.  y. 
Memphis,  72  Fed.  955,  granting  preliminary  injunction  on  company  giv- 
ing bond ;  Atlantic  etc.  R.  R.  Co.  y.  United  States,  76  Fed.  192,  holding 
government  did  not  limit  its  right  to  fix  reasonable  rates;  Railroad  & 
Telephone  Cos.  v.  Board  of  Equalizers,  85  Fed.  314,  granting  injunction 
against  unequal  taxation;  Des  Moines  y.  Des  Moines  Water  Works 
Co.,  95  Iowa,  363,  64  N.  W.  274,  but  holding  city  had  power  to  fix  rea- 
sonable water  rate;  State  y.  Kansas  Cent.  R.  R.,  47  Kan.  506,  28  Pac. 
211,  holding  commission's  recommendation  for  railroad  repairs,  etc.,  not 
conclusive  on  court ;  State  v.  Sioux  City  etc.  R.  R.  Co.,  46  Neb.  693,  694, 
697,  31  L.  R.  A.  52,  58,  65  N.  W.  769,  770,  statute  arbitrarily  fixing  same 
price  for  long  and  short  haul  between  same  points  invalid;  Forster  y. 
Scott,  136  N.  Y.  584, 18  L.  R.  A.  547,  32  N.  E.  977,  statute  making  filing 
of  map  constitute  lien  on  property  to  be  used  as  street  invalid;  Priewe 
v.  Wisconsin  State  Land  etc.  Co.,  93  Wis.  552,  33  L.  R.  A.  662,  67  N.  W. 
922,  statute  authorizing  drainage  of  lake,  without  notice  to  riparian 
owners,  invalid;  Southern  Pac.  Co.  v.  Railroad  Commrs.,  78  Fed.  255, 
arguendo;  dissenting  opinion  in  Louisville  etc.  R.  R.  Co.  v.  Common- 
wealth, 106  Ky.  633,  51  S.  W.  164,  1013,  majority  holding  commission 
empowered  to  grant  relief  against  violation  of  long  and  short  haul  stat- 
ute; Sturtevant  v.  Armsby  Co.,  66  N.  H.  559,  49  Am.  St  Rep.  629,  23 
Atl.  369,  arguendo;  dissenting  opinion  in  Conklin  y.  Cunningham,  7 
N.  M.  475,  38  Pac.  178,  majority  holding  Governor  might  remove  officer 
for  shortage,  without  notice;  dissenting  opinion  in  McCandless  y.  Rich- 
mond etc.  R.  R.  Co.,  38  S.  C.  121,  18  L.  R.  A.  447,  16  S.  E.  435,  majority 
sustaining  statute  making  railroad  liable  for  all  firck  caused  by  its  en- 
gines ;  Mallory  v.  La  Crosse  Abattoir  Co.,  80  Wash.  184,  49  N.  W.  1076, 
arguendo;  San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  579,  62  Am. 
&t  Rep.  280,  38  L.  R.  A.  467.  50  Pac.  641,  holding  water  company  not 
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given  fair  hearing;  dissenting  opinion  in  Chicago  etc.  By.  Coi  y.  Rail- 
road Commission,  38  Ind.  App.  451,  79  N.  E.  521,  majority  upholding 
right  of  appellate  court  to  determine  on  validity  of  railroad  rates. 

Distinguished  in  Hooker  v.  Interstate  Commerce  Commission,  188 
Fed.  252,  holding  commerce  court  cannot  disturb  rates  established  by 
Interstate  Commerce  Commission;  Louisville  &  N.  R.  Co.  v.  Siler,  186 
Fed.  192,  200,  holding  Federal  court  can  only  review  order  of  railroad 
commission  when  same  is  claimed  to  be  confiscatory;  Oregon  Ry.  & 
'  Nav.  Co.  V.  Campbell,  173  Fed.  974,  976,  upholding  Laws  1907,  p.  67, 
of  State  of  Oregon,  providing  for  establishment  of  railroad  rates; 
Stettler  v.  CHara,  69  Or.  539,  Ann.  Oas.  1916A,  217,  139  Pac.  750,  up- 
holding act  making  findings  of  commission  conclusive;  Southern  Pac. 
Co.  v.  Bartine,  170  Fed.  749,  and  Chicago,  B.  &  Q.  R.  Co.  v.  Winnett, 
162  Fed.  247,  89  C.  C.  A.  222,  both  holding  equity  cannot  enjoin  in 
advance  exercise  of  l^islative  power  in  establishment  of  railroad 
rates ;  City  of  Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  155  Fed.  726, 
12  Ann.  Gas.  600,  84  C.  C.  A.  151,  holding  Federal  court  cannot  enjoin 
enforcement  of  municipal  ordinance;  Home  Tel.  So  Tel.  Co.  v.  City  of 
Los  Angeles,  155  Fed.  582,  holding  telephone  company  has  no  right 
to  notice  of  passage  of  ordinance  establishing  railroad  rates;  United 
Fuel  Gas  Co.  v.  Public  Service  Commission,  73  W.  Va.  579,  80  S.  E. 
934,  holding  courts  cannot  review  commission's  regulation  of  contracts 
between  gas  company  and  consumers;  Budd  v.  New  York,  143  U.  S. 
545,  546,  86  L.  Ed.  256,  12  Sup.  Ct.  476,  477,  holding  rule  not  applicable 
to  question  whether  legislature  could  fix  maximum  rate  of  elevator 
charges;  San  Diego  Land  etc.  Co.  v.  National  City,  174  U.  S.  748,  43 
L.  Ed.  1158,  19  Sup.  Ct.  807,  holding  evidence  did  not  warrant  inter- 
ference with  water  rate;  Chicago  etc.  R.  R.  Co.  v.  Jones,  149  111.  379, 
381,  382,  41  Am.  St.  Rep.  287,  288,  289,  24  L.  R.  A.  145,  146,  37  N.  E. 
252,  253,  sustaining  recovery  of  penalties  under  act  of  1873 ;  Wellman  v. 
Chicago  etc.  Ry.,  83  Mich.  613,  47  N.  W.  495,  holding  legislature's  de- 
termination of  reasonable  rate  conclusive. 

Limited  and  explained  in  Wilkerson  v.  Rahrer,  140  U.  S.  563,  85 
L.  Ed.  677,  11  Sup.  Ct.  870,  Kansas  liquor  law,  ineffective  before,  held 
valid  after  act  of  Congress  giving  State  jurisdiction  over,  imported 
liquors;  Chicago  etc.  Ry.  Co.  v.  Wellman,  143  U.  S.  344,  86  L.  Ed.  179, 
12  Sup.  Ct.  402  (affirming  83  Mich.  611,  613,  616,  47  N.  W.  494,  495, 
496),  question  of  unreasonableness  of  rates  alone  for  courts,  statute  sus- 
tained on  facts;  Richmond  etc.  R.  R.  Co.  v.  Trammel,  53  Fed.  199,  re- 
fusing to  enjoin  enforcement  of  rate  law  where  State  court  had  not  yet 
construed  it;  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  380, 
Ann.  Cas.  1916G,  1269,  85  Atl.  707,  majority  holding  railroad  entitled  to 
hearing  on  order  of  commission  regarding  erection  of  gates  at  crossings. 
XIV— 75  0 
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What  is  due  process  of  law.    Note,  20  Am.  8t.  Rep.  656. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Bep.  889. 

Validity  of  statute  conferring  on  commission  power  to  fix  rates 
for  public  service  corporations.  .  Note,  14  Aim.  CaB.  615. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  R.  A. 
182,  183,  188. 

Power  of  legislature  to  delegate  to  commission  right  to  fix  rates 
of  public  service  corporation.    Note,  18  L.  R.  A.  (N.  8.)  714. 

Delegation  of  power  to  regulate  carriers.    Note,  32  L.  R.  A.  (N.  8.) 
642. 

Question  of  leasenableness  of  railroad  eommlsaion's  rates  Is  essentially 
judicial. 

Approved  in  Tift  v.  Southern  R.  Co.,  138  Fed.  760,  reaffirming  rule; 
Chesapeake  &  Potomac  Tel.  Co.  v.  Manning,  186  U.  S.  244,  46  L.  Rd. 
1147,  22  Sup.  Ct.  884,  holding  rentals  received  by  telephone  company 
from  private  system  must  be  excluded  in  inquiring  into  reasonableness 
of  rates  in  District  of  Columbia  under  30  Stats,  at  Large,  525-638, 
c.  540;  Chicago,  Milwaukee  etc.  Ry.  Co.  v.  Tompkins,  176  U.  S.  173, 
44  L.  Ed.  420,  20  Sup.  Ct.  338,  holding  reasonableness  of  railroad  rates 
must  be  determined  by  comparison  between  gross  receipts  and  costs 
of  doing  business;  Louisville  etc.  R.  R.  Co.  v.  McChord,  103  Fed.  219, 
holding  Kentucky  act  of  March  10,  1900,  relating  to  r^ulation  of  rail- 
road rates  is  unconstitutional;  Missouri  etc.  Ry.  Co.  v.  Simonson,  64 
Kan.  807,  812,  91  Am.  St.  Rep.  251,  68  Pac.  654,  holding  chapter  100, 
Laws  1893,  Kan.,  making  specification  of  weights  in  biUs  of  lading 
issued  by  railroad  companies  for  grain,  etc.,  conclusive  evidence  of 
correctness,  is  unconstitutional;  Louisville  &  Nashville  R.  R.  Co.  v. 
Commonwealth,  106  Ky.  646,  90  Am.  St  Rep.  242,  51  S.  W.  1013,  hold- 
ing under  Const.,  §  218,  Ky.,  relating  to  railroad  rates,  the  fact  that 
competition  exists  at  longer  line  and  not  at  shorter  line  will  not  au- 
thorize the  carrier  to  chaige  more  for  the  short  than  for  the  long  haul; 
State  V.  Johnson,  61  Kan.  816,  849,  60  Pac.  1073,  1083,  holding  chapter 
28,  Laws*  1898,  Kan.,  creating  court  of  visitation,  to  regulate  rates 
of  transportation,  is  unconstitutional;  Janvrin,  Petitioner,  174  Mass. 
517,  55  N.  E.  382,  holding  Stats.  1895,  c.  488,  Mass.,  relating  to  water 
rates  in  vicinity  of  Boston,  is  constitutional;  Reagan  v.  Farmers'  Loan 
etc.  Co.,  154  U.  S.  398,  38  L.  Ed.  1023,  14  Sup.  Ct.  1054,  holding  rate 
fixed  by  commission  unreasonable,  but  refusing  to  say  what  would  be 
reasonable;  Interstate  Commerce  Commission  v.  Cincinnati  etc.  Ry.  Co., 
167  U.  S.  499,  42  L.  Ed.  253,  17  Sup.  Ct.  900,  refusing  to  compel  rail- 
road to  comply  with  rate  fixed  by  commission;  San  Diego  Land  etc.  Co. 
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V.  National  City,  174  U.  S.  748,  43  L.  Ed.  1168,  19  Sup.  Ct.  807,  holding 
evidence  did  not  warrant  interference  with  water  rate;  Richmond  etc. 
R.  R.  Co.  V.  Trammel,  53  Fed.  200,  refusing  to  declare  statute  void, 
State  court  not  having  construed  it;  Cleveland  etc.  Coke  Co.  v.  Cleve- 
land, 71  Fed.  614,  ordinance* fixing  gas  rates  at  less  than  cost  of  produc-  • 
tion  void;  Capital  City  Gas  Co.  v.  Des  Moines,  72  Fed.  822,  taking 
jurisdiction  of  suit  to  restrain  enforcement  of  gas  rate;  Capital  City 
Gas  Co.  V.  Des  Moines,  72  Fed.  838,  but  ordinance  being  prima  facie 
valid,  preliminary  injunction  denied;  Cotting  v.  Kansas  City  Stock- 
Tards  Co.,  79  Fed.  684,  but  calling  for  evidence  as  to  unreasonableness; 
San  Joaquin  etc.  Irr.  Co.  v.  Stanislaus  County,  90  Fed.  521,  bill  to 
enjoin  enforcement  of  litigation  rate  fixed  by  supervisors;  Leadville 
Water  Co.  v.  Leadville,  22  Colo.  305,  45  Pac.  365,  dismissing  complaint 
where  unreasonableness  not  shown;  State  v.  Sioux  City  etc.  R.  R.  Co., 
46  Neb.  692,  695,  81  L.  R.  A.  51,  52,  65  N.  W.  768,  769,  statute  arbi- 
trarily fixing  same  price  for  long  and  short  haul  between  same  places 
invalid;  Averill  v.  Southern  Ry.  Co.,  75  Fed.  737,  and  St.  Louis  etc.  Ry. 
Co.  V.  Gill,  54  Ark.  112,  15  S.  W.  21,  both  arguendo ;  St.  Louis  etc.  Ry. 
Co.  V.  Ryan,  56  Ark.  248,  19  S.  W.  839,  holding  rate  in  que^ioni 
not  unreasonable;  Houston  etc.  Ry.  Co.  v.  Dallas,  98  Tex.  418,  84  S.  W. 
655,  arguendo. 

Distinguished  in  Wellman  v.  Chicago  etc.  Ry.  Co.,  83  Mich.  616,  47 
N.  W.  496,  holding  legislature,  under  Constitution,  the  judge  of  what 
was  reasonable  rate;  State  v.  Brass,  2  N.  D.  502,  52  N.  W.  415,  sustain- 
ing statute  fixing  maximum  rate  for  warehousemen;  unreasonable  not 
in  question. 

Limited  in  Budd  v.  New  York,  143  U.  S.  546,  36  L.  Ed.  256, 12  Sup.  Ct. 
477,  rule  not  applicable  to  question  whether  legislature  could  fix  maxi- 
mum rate  for  elevator  charges. 

Evolution  and  diminution  of  .Munn  v.  Illinois.  Note,  62  Am.  St. 
Rep.  291,  296,  298. 

Reasonableness  of  rates  charged  by  carrier  as  affected  by  carrier's 
right  to  receive  fair  return  on  investment.  Note,  Ann.  Gas. 
1913B,  774. 

Ezorbitaut  rates  may  not  be  eetablljdiad,  nor  bo  mureasmiable  as  to  de- 
prive railroad  of  property. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  424,  434,  Ann,  Oas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1561,  1556,  33  Sup.  Ct.  729,  hold< 
ing  rates  established  by  Minnesota  were  confiscatory;  Tift  v.  Southern 
R.  Co.,  138  Fed.  768,  enjoining  enforcement  by  railroad  of  advanced 
rates;  Kansas  City  Southern  R.  Co.  v.  Board  of  Railroad  Commrs.,  106 
Fed.  357,  holding  where  railroad  operates  between  two  points  in  same 
State,  but  line  is  largely  in    another  State,  State  of    termini  has  no 
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power  to  regulate  rates ;  Matthews  v.  Board  of  Corp.  Commrs.,  106  Fed. 
8^  holding  finding  by  commission  appointed  to  fix  rates  on  fertilizers} 
that  for  four  years  preceding  railroad  had  earned  fair  net  profit,  was 
not  erroneous;  State  v.  Associated  Press,  159  Mo.  448,  60  S.  W.  102, 
holding  corporation  engaged  in  gathering*  general  news  has  right  to 
contract  with  whom  it  chooses  and  State  will  not  interfere;  Clyde  v. 
Richmond  etc.  R.  R.  Co.,  57  Fed.  439,  entertaining  bill  for  relief  against 
action  of  commissioners ;  Capital  City  Gas.  Co.  v.  Des  Moines,  72  Fed.  838, 
but  ordinance  being  prima  facie  valid,  preliminary  injunction- denied ; 
Cotting  V.  Kansas  City  Stock  Yards  Co.,  82  Fed.  844,  but  refusing  re- 
straining order,  on  evidence;  Ball  v.  Rutland  R.  R.  Co.,  93  Fed.  516, 
but  refusing  injunction  for  want  of  jurisdiction;  Des  Moines  v.  Water 
Works  Co.,  95  Iowa,  364,  64  N.  W.  274,  but  holding  water  rate  ordi- 
nance prima  facie  reasonable;  Indianapolis  v.  Navin,  151  Ind.  144,  41 
L.  B.  A.  340,  47  N.  E.  526,  sustaining  ordinance  for  three-cent  car  fares; 
Railroad  Commrs.  v.  Symns  Grocer  Co.,  53  Kan.  215,  35  Pae.  220, 
arguendo. 

Distinguished  in  State  v.  Brass,  2  N.  D.  501,  52  N.  W.  415,  statute 
fixing  maximum  charge  of  warehousemen  valid — ^reasonableness  not 
involved. 

Returns  to    which    public    service    corporations    entitled.    Note, 
L.  B.  A.  1915A,  6,  28. 

Injunction  is  proper  mode  of  relieif  for  railroad  agmlmit  unreasoBalile 
tariff  of  rates. 

Approved  in  Ex  parte  Young,  209  U.  S.  144, 166, 14  Ann.  Oas.  764,  IS 
L.  E.  A.  (N.  S.)  982,  52  L.  Ed.  722,  781,  28  Sup.  Ct.  441,  holding  Federal 
court  may  enjoin  enforcement  of  State  statute  repugnant  to  Federal 
Constitution;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy^  211  Fed.  178,  holding 
Federal  court  determining  damages  arising  out  of  injunction  might 
enjoin  separate  suits  instituted  in  State  court;  Tift  v.  Southern  R. 
Co.,  123  Fed.  795,  holding  court  will  not  enjoin  enforcement  of  trans- 
portation rates  when  controversy  is  pending  before  Interstate  Com- 
merce Commission;  Haverhill  Gaslight  Co.  v.  Barker,  109  Fed.  696, 
holding  suit  by  gas  company  against  gas  commission  to  enjoin  proceed- 
ings to  enforce  rates  is  not  suit  against  State;  Western  Union  Tel.  Co, 
V.  Myatt,  98  Fed.  357,  holding  acts  of  illegal  body  denominated  court 
will  be  stayed  by  injunction  when  attempting  to  fix  telegraph  rates 
under  Spec.  Sess.  Laws  1898,  c.  38,  Kan.;  Chicago  etc.  Ry.  Co.  v.  Rail- 
road Commission,  38  Ind.  App.  472,  79  N.  E.  343,  upholding  right  of 
treasurer  of  religious  society  to  collect  judgment  obtained  by  it;  Clyde 
V.  Richmond  etc.  R.  R.  Co.,  57  Fed.  438,  entertaining  such  actios; 
Capital  City  Gas  Co.  v.  Des  Moines,  72  Fed.  827,  holding  Federal  court 
had  jurisdiction  of  such  suit  regardless  of  citizenship;  Southern  Pae* 
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Co.  v.  Railroad  Commrs.,  78  Fed.  248,  entertaining  bill  to  restrain  en- 
forcement of  grain  rates  fixed  by  commission;  Cleveland  City  Ry.  Co. 
V.  Cleveland,  94  Fed.  396,  enjoining  enforcement  of  rates  fixed  in  viola- 
tion of  contract. 

Decision  of  majority  practically  ovenrnles  Munn  ▼.  lUlnoit. 
Denied  in  Budd  v.  New  York,  143  U.  S.  538,  36  L.  Ed.  268, 12  Snp.  Ct. 
474,   explaining    principal    case,    sustaining    statute  fixing  maximum 
elevator  charges. 

Miscellaneous.  Cited  in  San  Diego  Land  etc.  Co.  v.  Jasper,  110  Fed. 
713,  holding  reasonableness  of  water  rates,  under  statute  of  California, 
is  primarily  in  board  of  supervisors;  Taylor  v.  Anderson,  40  Okl.  322, 
61  L.  B.  A.  (N.  8.)  781,  137  Pac.  1186,  discussing  law  regarding  weigh- 
ing of  cotton;  Railroad  Commission  v.  Palmer  Hdw.  Co.,  124  Ga.  647, 
53  S.  W.  199,  generally. 

134  XT.  8.  467-^82,  33  Is.  EiL  985,  10  Sup.  Ot  47S»  MINKSAPOIJ8  ETO.  BT. 
00.  V.  MINNESOTA. 

Law  antborlsliig  ccmmilsalon  to  fix  railroad  rates  and  making  tliem  con.- 
duBlvtiy  rea80nal)le  is  void. 

Approved  in  Poor  v.  Iowa  Cent.  Ry.  Co.,  155  Fed.  227,  holding  Fed- 
eral court  may  enjoin  enforcement  of  rates  established  by  State;  St. 
Louis  etc.  Ry.  Co.  v.  Gill,  54  Ark.  112,  15  S.  W.  21,  and  dissenting 
opinion  in  Mallory  v.  La  Crosse  Abattoir  Co.,  80  Wis.  185,  49  N.  W. 
1076,  arguendo. 

Validity  of  statute  conferring  on  commission  power  to  fix  rates  for 
public  service  corporations.    Note,  14  Ann.  Gas.  616. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  88  L.  B.  A. 

188. 
Returns    to    which    public    service    corporations    entitled.    Note, 

L.  B.  A.  1916A,  7. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  B.  A.  19160,  272. 

134  XT.  8.  483-488,  33  L.  Ed.  1007,  10  Sap.  Ot.  615,  UNITED  8TATB8  ▼. 
JONES. 

United  States  commissioner  is  entitled  to  per  diem  compeosatioii  for 
decisioik  on  motion  for  ball  and  contlnaanoe. 

Approved  in  United  States  v.  Nix,  189  U.  S.  205,  47  L.  Ed.  778,  23 
Sup.  Ct.  498,  holding,  under  U.  S.  Rev.  Stats.,  §  829,  providing  for  pay- 
ment of  mileage,  United  States  marshal  is  not  entitled  to  mileage  for 
distance  traveled  in  excess  of  usually  traveled  route;  United  States  v. 
Beavers,  125  Fed.  780,  holding  under  Rev.  Stats.,  §  1014,  which  author- 
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ized  United  States  commissioner  to  act  as  examining  magistrate  in 
criminal  case,  a  commissioner  in  New  York  as  such  has  power  to  issne 
subpoenas  for  witnesses;  United  States  y.  Pnleston,  106  Fed.  294,  45 
C.  C.  A.  297,  holding  under  act  of  March  3,  1893  (27  Stat.  609),  provid- 
ing that  United  States  marshal  making  arrest  shall  take  prisoner  to 
nearest  o£Bicer  for  hearing,  upon  failure  to  do  so  he  forfeits  right  to 
mileage;  United  States  v.  McGourin,  106  Fed.  290,  45  C.  C.  A.  291, 
holding,  under  act  of  March  3,  1893,  requiring  magistrate  issuing  war- 
rant to  attach  certified  copy  of  complaint  thereto,  the  warrant  and  copy 
constitute  single  paper,  and  he  cannot  detach  copy  and  charge  separate 
fee  for  filing  it;  McGourin  v.  United  States,  102  Fed.  556,  559,  hold- 
ing, under  order  of  court  requiring  commissioner  to  keep  docket  in 
which  he  should  enter  the  proceedings  in  a  cause,  he  is  entitled  to  fif- 
teen cents  per  folio,  counting  each  separate  item;  United  States  v. 
Erwin,  147  U.  S.  686,  37  L.  Ed.  332,  13  Sup.  Ct.  444,  district  attorney 
entitled  to  fees  for  attendance  before  commissioner,  though  before  court 
same  day;  Marvin  v.  United  States,  44  Fed.  408,  commission  entitled 
to  per  diem  as  such,  though  serving  as  clerk  same  days;  Bird  v.  United 
States,  45  Fed.  Ill,  allowing  per  diem  to  United  States  attorney,  for 
attendance  on  examination  of  poor  convicts  applying  for  discharge; 
Kinney  v.  United  States,  54  Fed.  316,  marshal  entitled  to  per  diem  for 
attendance  on  motion  for  bail;  Hirsohbeck  v.  United  States,  63  Fed. 
950,  allowing  fees  for  drawing  recognizances,  by  folio,  where  not  shown 
prolix;  Harmon  v.  United  States,  43  Fed.  567,  marshal's  fees  allowed  on 
examination  of  poor  convict  applying  for  discharge;  United  States  v. 
Ewing,  140  U.  S.  150,  85  L.  Ed.  391,  11  Sup.  Ct.  746,  holding*  similar 
items  allowable ;  United  States  v.  McMahon,  65  Fed.  979, 13  C.  C.  A.  257, 
arguendo. 

Distinguished  in  United  States  v.  Rand,  53  Fed.  351,  3  C.  C.  A.  556 
(affirming  48  Fed.  359),  allowing  fees  for  recognizances  from  day  to 
day;  United  States  v.  Patterson,  150  U.  S.  66,  68,  87  L.  Ed.  1000,  14 
Sup.  Ct.  20,  21,  no  fees  for  services  performed  before  filing  complaint 
and  arrest. 

Approval  of  account  by  Circuit  Court  under  act  of  1875  la  prima  facie 
correct. 

Approved  in  United  States  v.  Hillyer,  1  Alaska,  50,  approval  of  mar- 
shal's account  by  court  is  prima  facie  evidence  of  correctness  of  items; 
United  States  v.  Ewing,  140  U.  S.  144,  85  L.  Ed.  889,  11  Sup.  Ct.  743, 
and  Puleston  v.  United  States,  88  Fed.  977,  both  following  rule;  United 
States  V.  Pointer,  140  U.  S.  163,  86  L.  Ed.  396,  11  Sup.  Ct.  753,  approval 
conclusive  as  to  item,  approval  of  which  was  discretionary;  United 
States  V.  Barber,  140  U.  S.  179,  85  L.  Ed.  899,  11  Sup.  Ct.  752,  approval 
conclusive,  as  to  item  covering  act  within  discretion  of  eommissioner ; 
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United  States  v.  Harmon,  147  U.  S.  282,  87  L.  Ed.  169,  13  Sup.  Ct.  333, 
holdilig  mistake  not  clearly  shown;  United  States  v.  Allred,  155  U.  S. 
596,  89  L.  Ed.  275,  15  Sup.  Ct.  233,  items  in  question,  approved  by  coitt-t, 
properly  allowed  in  Court  of  Claims;  United  States  v.  Morgan,  172 
U.  S.  645,  43  L.  Ed.  1188,  19  Sup.  Ct.  882,  affirmed  on  authority  of  prin-. 
cipal  case;  Taylor  v.  United  States,  45  Fed.  542,  judgment  for  clerk's 
fees  in  accordance  with  account  allowed;  Kinney  v.  United  States,  54 
Fed.  315,  rule  applied  in  suit  for  marshal's  fees. 

Limited  in  McMullen  v.  United  States,  146  U.  S.  362,  36  L.  Ed. 
1008,  13  Sup.  Ct.  128,  not  conclusive  as  to  fees  allowed  for  attendance 
when  court  not  in  session;  Southworth  v.  United  States,  151  U.  S.  183, 
88  L.  Ed.  120,  14  Sup.  Ct.  276,  refusal  of  Circuit  Court  to  appear  no 
bar  to  suit  in  Court  of  Claims;  Dennison  v.  United  States,  168  U.  S. 
243,  249,  42  L.  Ed.  464,  18  Sup.  Ct.  58,  court's  approval  in  matters  of 
discretion  not  conclusive  where  allowance  plainly  unnecessary;  Hallett 
V.  United  States,  63  Fed.  823,  approval  in  matter  of  discretion  not  con- 
clusive where  acts  were  clearly  unautjiorized. 

134  XT.  8.  488-^494,  '88  Jm.  Ed.  991,  10  Sop.  Ct.  587,  IN  BE  LOXnSVILIJBS 
UNDEBWBITEBS. 

Idbel  In  personam  la  maintainable  If  monltioa  can  be  senred  or  attach- 
ment made. 

Approved  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  573,  45 
L.  Ed.  825,  21  Sup.  Ct.  220,  holding  exemption  of  fireboat  belonging  to 
city  from  seizure  in  rem  will  not  relieve  city  from  liability  in  personam 
for  injuries  to  other  vessel  caused  by  negligence  of  fireboat. 

24  Stat.  552,  problblting  suit  outside  district  where  defendant  Uyes» 
does  not  apply  in  admiralty. 

Approved  in  American  Potato  Corp.  v.  Boca  Grande  S.  S.  Co.,  233 
Fed.  543,  holding  in  admiralty,  service  may  be  had  in  any  district  where 
property  of  owner  may  be  found;  Smithson  v.  Roneo,  231  Fed.  351, 
holding  foreign  corporation  is  not  subject  to  service  of  process  in  dis- 
trict where  it  is  not  doing  business;  In  re  Louisville  &  Cincinnati 
Packet  Co.,  223  Fed.  187,  holding  proceedings  to  limit  liability  may  be 
instituted  in  any  district  where  libel  against  ship  is  filed;  United  States 
V.  New  York  &  0.  S.  S.  Co.,  216  Fed.  68,  132  C.  C.  A.  305,  and  New 
York  &  0.  S.  S.  Co.  v.  United  States,  202  Fed.  313,  both  holding  objec- 
tion to  jurisdiction  is  waived  where  attorney  general  appears  voluntarily 
in  suit  against  United  States ;  Lewis  Blind  Stitch  Co.  v.  Arbetter  Felling 
Mach.  Co.,  181  Fed.  977,  holding  suit  to  obtain  issuance  of  patent  may 
be  instituted  in  any  district;  Tiemey  v.  Helvetia  Swiss  Fire  Ins.  Co., 
163  Fed.  85,  holding  suit  against  alien  may  only  be  maintained  in  dis- 
trict where  valid  service  can  be  made  on  defendant;  United  States  v. 
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Standard  Oil  Co.,  152  Fed.  293,  holding  order  for  service  on  nonresident 
co-conspirator  may  be  made  before  service  on  resident  conspirator; 
Im  re  Magid  Hope  Silk  Mfg.  Co.,  110  Fed.  353,  holding,  under  Bank- 
ruptcy  Act  of  1898,  §  2  (1),  court  has  jurisdiction  over  bankrupt  in  dis- 
.trict  of  principal  place  of  business ;  Reilly  v.  Philadelphia  &  R.  Ry.  Co., 
109  Fed.  350,  holding  suit  in  admiralty  in  personam  against  corporation 
of  another  State  may  be  maintained  in  any  district  in  which  service  may 
be  had;  Vii^nia  etc.  Chemical  Co.  v.  Sundry  Ins.  Cos.,  108  Fed.  453, 
holding  action  brought  by  Virginia  corporation,  assignee  of  insurance 
policy,  against  corporation  of  another'  State,  is  removable  into  Federal 
court ;  Groel  v.  United  Elec.  Co.,  69  N.  J.  Eq.  412,  419,  60  Atl.  828,  830, 
upholding  suit  against  foreign  corporation  by  service  on  designated 
process  agent ;  Logan  v.  United  States,  144  U.  S.  301,  86  L.  Ed.  442,  12 
Sup.  Ct.  629,  construing  "trials  at  common  law,"  in  12  Stat.  588;  In  re 
Hohorst,  150  U.  S.  661,  662,  37  L.  Ed.  1214,  1215,  14  Sup.  Ct.  224,  225, 
holding  24  Stat.  552,  not  applicable  to  infringement  suit  against  alien; 
Slocum  V.  Western  Assur.  Co.,  42  Fed.  236,  stipulation  for  jurisdiction 
of  foreign  court  in  insurance  policy  issued  abroad  held  invalid;  United 
States  v.  Southern  Pac.  R.  R.  Co.,  63  Fed.  485,  holding  there  may  be  ser- 
vice by  publication  in  suit  to  quiet 'title;  Van  Patten  v.  Chicago  etc.  R.  R. 
Co.,  74  Fed.  987,  24  Stat.  552,  did  not  apply  to  case  where  Federal  court 
given  exclusive  jurisdiction;  King  v.  McLean  Asylum  of  Massachusetts 
General  Hospital,  64  Fed.  334,  26  L.  B.  A.  785,  12  C.  C.  A.  145,  and  The 
Willamette,  70  Fed.  877,  31  L.  R.  A.  718, 14  C.  C.  A.  366,  both  arguendo. 

Distinguished  in  Kentucky  Coal  Lands  Co.  v.  Mineral  Development 
Co.,  191  Fed.  908,  holding  action  of  trespass  to  recover  for  injury  to 
land  can  only  be  brought  in  district  where  land  situated. 

Limited  in  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  453,  36  L.  Ed.  773, 
12  Sup.  Ct.  938,  and  Southern  Pacific  Co.  v.  Denton,  146  U.  S.  208,  36 
L.  Ed.  945,  13  Sup.  Ct.  46,  Circuit  Court  had  not  jurisdiction  of  bill 
against  corporation  not  inhabitant  of,  but  doing  business  in,  district; 
The  L.  B.  X.,  88  Fed.  293,  dismissing  libel  where  libeler  was  inhabitant 
of  different  division  of  district ;  Union  Switch  etc.  Co.  v.  Hall  Signal 
Co.,  65  Fed.  626,  627,  but  24  Stat.  552,  applies  to  infringement  suit 
against  nonresident  not  alien. 

Service  of  monition  on  libelee's  agent  designated  for  tliat  inirpose  under 
Louisiana  law  is  good. 

Approved  in  Insurance  Co.  of  N.  A.  v.  Frederick  Leyland  &  Co.,  139 
Fed.  67,  reaffirming  rule ;  New  Haven  Pulp  &  Board  Co.  v.  Downingtown 
Mfg.  Co.,  130  Fed.  608,  upholding  Federal  jurisdiction  over  nonresident 
corporation  obtained  by  service  on  officer  while  on  business  trip  in  State; 
Doe  V.  Springfield  Boiler  &  Mfg.  Co.,  104  Fed.  686,  44  C.  C.  A.  128, 
holding  broker  in  San  Francisco  who  was  furnished  prices  by  machin- 
ery company  of  Illinois  and  occasionally  made  sale  of  article  made  by  it 
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was  not  business  agent  within  meaning  Code  Civ.  Proc.  Cal.,  §411; 
Van  Dresser  y.  Oregon  Ry.  etc.  Co.,  48  Fed.  205,  to  service  of  summons 
on  foreign  corporation  by  agent. 

Libel  in  personam  against  foreign  corporation  may  be  served  on  local 
agent  for  that  purpose. 

Approved  in  Hawaii  v.  Mankichi,  190  U.  S.  213,  47  L.  Ed.  1021,  23 
Sup.  Ct.  789,  holding  criminal  proceedings  provided  for  by  U.  S.  Const., 
amends.  5,  6,  were  not  substituted  on  annexation  of  Hawaii  for  exist- 
ing procedure;  Pouppirt  v.  Elder  Dempster  Shipping,  122  Fed.  988, 
holding  Court  of  Admiralty  of  United  States  has  jurisdiction  of  action 
in  personam  against  owner  of  foreigpi  vessel  to  recover  for  injuries  sus- 
tained by  American  passenger  on  high  seas;  Piatt  v.  Massachusetts 
Real  Estate  Co.,  103  Fed.  707,  holding  compliance  by  corporation  with 
statute  of  another  State,  rcquiiing  foreign  corporation  to  appoint  attor- 
ney upon  whom  process  may  be  served,  does  not  make  such  corporation 
a  citizen  of  that  State. 

Who  may  bo  served  with  process  in  suit  against  foreign  corpora- 
tion.   Note,  23  L.  R.  A.  494. 

Service  of  process  constituting  due  process  of  law.  Note>  50 
L.  R.  A.  589. 

Compelling  foreign  corporation  seeking  to  do  business  to  designate 
person  on  whom  process  may  be  served.  Note,  1  L.  R.  A.  (N.  S.) 
558. 

Validity  of  statute  requiring  foreign  corporation  to  appoint  resident 
agent  for  service  of  process.    Note,  6  Ann.  Gas.  42. 

134  n.  8.  494-499,  33  la.  Ed.  1004,  10  Sup.  Ot  608,  HATHAWAY  ▼.  IT&8T 
NAT.  BANK. 

Circuit  Court  flndinga  are  not  reviewable  on  error  if  any  evidence  In 
support  of  tliem. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  Board  of  Commrs.,  146 
Fed.  151,  76  C.  C.  A.  114,  American  Bridge  Co.  v.  Camden  etc.  Ry.  Co., 

135  Fed.  331,  68  C.  C.  A.  131,  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956, 
Eureka  Co.  Bank  v.  Clarke,  130  Fed.  327,  64  C.  C.  A.  571,  Noland  v. 
Owens,  13  Okl.  411,  74  Pac.  955,  and  United  States  Nat.  Bk.  v.  Nat.  Bk. 
of  Guthrie,  6  Okl.  180,  51  Pac.  123,  all  following  rule;  Dooley  v.  Pease, 
180  U.  S.  132,  45  L.  Ed.  460,  21  Sup.  Ct.  331,  holding  error  in  findings 
of  United  States  Circuit  Court  cannot  be  reviewed  if  there  was  any 
evidence  upon  which  to  base'  findings;  Chautauqua  Institution  v.  Zim- 
merman, 233  Fed.  375,  holding  motion  for  new  trial  not  reviewable; 
Lillie  V.  Dennert,  232  Fed.  107,  applying  principle  on  motion  to  satisfy 
judgment;  Washington  &  Canonsburg  Ry.  Co.  v.  Murray,  211  Fed.  447, 
128  C.  C.  A.  112,  and  Cook  v.  Robinson,  194  Fed.  759,  114  C.  C.  A.  473, 
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both  holding  findings  of  court  conclusive  where  ease  is  tried  without 
jury;  Pacific  Sheet  Metal  Wks,  v.  California  Canneries  Co.,  164  Fed. 
983,  91  C.  C.  A.  108,  approving  principle  in  suit  for  breach  of  contract ; 
Kruger  v.  Constable,  128  Fed.  909,  63  C.  C.  A.  634,  holding  where  writs 
of  error  are  prosecuted  in  cases  tried  to  the  court  waiving  jury,  pro- 
vided for  by  U.  S.  Comp.  Stats.  1901,  p.  525,  Court  of  Appeals  is  limited 
to  reviewing  rulings  on  evidence ;  American  Sales  Book  Co.  v.  BuUivant, 
117  Fed.  260,  54  C.  C.  A.  287,  holding  findings  of  Circuit  Court  in  ac- 
tion tried  on  stipulation  are  not  reviewable  if  there  was  any  evidence 
to  support  them ;  King  v.  Smith,  110  Fed.  96,  54  L.  K.  A.  708,  49  C.  C.  A. 
46,  holding  question  whether  there  was  any  evidence  before  Circuit 
Court  having  tendency  to  prove  facts  may  be  considered  on  writ  of 
error;  Skinner  v.  Franklin  County,  56  Fed.  784,  6  C.  C.  A.  118,  dis- 
missing appeal  where  no  other  question^  Dooley  v.  Pease,  88  Fed.  448, 
31  C.  C.  A.  582,  finding  on  mixed  question  of  law  and  fact  not  review- 
able; Lynch  v,  Grayson,  5  N.  M.  509,  25  Pac.  998,  no  reversal  for  ad- 
mission of  irrelevant  testimony  where  it  appeared  court  did  not  rely 
upon  it;  Merrill  v.  Floyd,  50  Fed.  850,  2  C.  C.  A%  58,  arguendo. 

134  U.  a  600-^14,  83  L.  Ed.  998,  10  Sap.  Ot.  598,  BLWELL  ▼.  FOSDIOK. 

Mortgage  bondholders*  trustee  authorized  to  enforce  debt  at  reqaesti 
of  majority  binds  all  by  releasing  ri^t  of  appeal. 

Approved  in  In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  beneficial  interests 
of  assignors  in  proceeds  of  claims  assigned  to  trustee  are  not  provable 
in  bankruptcy;  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  225,  62  C.  C.  A. 
657,  holding  where  receiver  for  corporation  intervened  in  foreclosure 
suit  and  litigated  claim  of  claimant  to  fund  due  corporation,  a  decree 
in  favor  of  claimant  binds  receiver  and  all  parties  to  suit  represented 
by  him;  Mayor  etc.  of  City  of  Baltimore  v.  United  Rys.  etc.  Co.,  108 
Md.  70, 16  L.  R.  A.  (N.  S.)  1006,  69  Atl.  439,  holding  bondholders  bound 
by  action  of  trustee  in  releasing  property  from  mortgage;  Bumsey  v. 
People's  Ry.  Co.,  154  Mo.  246,  55  S.  W.  624,  holding  where  petition  for 
foreclosure  of  trust  deed  of  street  railway  was  on  behalf  of  all  bond- 
holders, it  was  proper  to  permit  them  to  intervene;  Mills  v.  Green,  159 
U.  S.  654,  40  L.  Ed.  294,  16  Sup.  Ct.  133,  dismissing  appeal  where  event 
happened  making  relief  impossible;  Farmers'  Loan  etc.  Co.  v.  Kansas 
City  etc.  R.  R.  Co.,  53  Fed.  185,  acts  of  trustee  in  foreclosure  proceed- 
ings bound  bondholders  where  he  acted  in  good  faith;  PoUitz  v.  Farm- 
ers' Loan  etc.  Co.,  53  Fed.  212,  bondholders  bound  by  decree  where  trus- 
tee was  defendant.  • 

Validity  and  enforceability  of  stipulation  waiving  right  to  appeal. 
Note,  19  Ann.  Gas.  1057. 

Admissions  and  waivers  by  fiduciaries  in  actions.    Note,  82  I*.  R.  A. 
686. 
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Representation    of    bondholders    by    mortgage    trustee.    Note,    16 
L.  R.  A.  (N.  S.)  1012. 

Belease  of  errors,  tliongh  not  in  record,  may  be  brougbt  before  court 
by  certified  copy. 

Approved  in  Blaffer  v.  New  Orleans  Water  Supply  Co.,  160  Fed.  392, 
87  C.  C.  A.  341,  holding  appeal  will  not  be  dismissed  because  bond  not 
payable  to  all  parties,  if  appellant  provides  new  bond ;  Barnes  v.  Lynch, 
9  Okl.  22, 165,  59  Pac.  999, 1004,  evidence  dehors  record  to  establish  facts 
affecting  proceedings  on  appeal  is  admissible  in  appellate  court ;  Merriam 
V.  Victory  Min.  Co.,  37  Or.  329,  60  Pac.  998,  holding  affidavits  of  counsel 
cannot  be  received  on  motion  to  dismiss  appeal  to  show  that  one'of  the 
appellants  has  disposed  of  his  interest;  Trumbull  v.  Jefferson  County, 
60  Wash.  481,  140  Am.  St.  Rep.  943,  111  Pac.  570,  applying  principle 
in  action  to  vacate  tax  foreclosure;  Perkins  v.  Pfalzgraff,  60  W.  Va. 
132,  53  S.  E.  917,  holding  rights  of  bona  fide  holder  under  final  decree 
are  not  affected  by  reversal  of  decree;  Aiken  v.  Smith,  54  Fed.  895,  4 
C.  C.  A.  652,  dismissing  appeal  as  to  those  not  parties  or  privies  to 
judgment;  Bolen  v.  Cumby,  53  Ark.  516,' 14  S.  W.  927,  and  Ehrman  v. 
Astoria  Ry.  Co.,  26  Or.  379,  38  Pac.  306,  dismissing  appeal  on  extrinsie 
evidence  of  waiver. 

Miscellaneous.  Cited  in  Matter  of  Leaf  Tobacco  Board  of  Trade,  222 
U.  S.  580,  56  L.  Ed.' 323,  32  Sup.  Ct.  833,  without  opinion. 

134  U.  8.  514-615,  33  L.  Ed.  1006,  10  Sup.  Ot  614,  SMALIi  T.  KOBTHEBN 
PAG.  B.  R.  OO. 

Record  not  filed  at  succeeding  term,  appeal  lapses  as  thongli  never  taken. 
Approved  in  Stevens  v.  Clark,  62  Fed.  324, 10  C.  C.  A.  379,  dismissing 

appeal,  though  requirement  attempted  to  be  waived. 
Distinguished  in  Gould  v.  United  States,  205  Fed.  886,  126  C.  C.  A. 

1,  holding  writ  is  in  force  even  though  not  filed  before  return  day. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  851. 

134  n.  &  515-627,  33  L.  Ed.  994,  10  Sup.  Ot.  589,  HILL  ▼.  MEBCHAST9 
MUT.  INS.  CO. 

Law  allowing  execution  against  unpaid  stock  subscriptions  by  un- 
satisfied judgment  creditor  is  valid. 

Approved  in  Bernheimcr  v.  Converse,  206  U.  S.  530,  51  L.  Ed.  1174, 
27  Sup.  Ct.  755,  holding  stockholder  need  not  be  served  with  process 
in  action  in  which  assessment  is  made;  Cummings  v.  Wildman,  116  Md. 
317,  81  Atl.  613,  upholding  law  requiring  trustees  of  bonds  to  file  bond ; 
Straw  etc.  Mfg.  Co.  v.  Kilboume  Boot  etc.  Co.,  80  Minn.  137,  83  N.  W. 
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39,  holding,  under  Laws  1899,  c.  272,  Minn.,  relating  to  enforcement  of 
stockholders'  liabilities,  all  stockholders  are  bound  by  finding  of  court 
as  to  amount  due. 

DifitiL^ished  in  Converse  v.  Aetna  Nat.  Bank,  79  Conn.  170,  7  AniL 
Gas.  75,  64  Atl.  343,  holding  stockholder  not  liable  for  costs  of  collect- 
lug  assessment. 

Constitutionality  of  retrospective  act  changing  remedy  to  enforce 
stockholders'  liability.    Note,  5  Ann.  Gas.  324. 

Validity  of  act  changing  remedy  to  enforce  stockholders'  liability. 
Note,  1  L.  K.  A.  (N.  S.)  1171. 

Alteration  of  stockholders'  liability  as  impairment  of  contract  obli- 
gation.   Note,  L.  R.  A.  1915B,  806. 

Stockholder  is  not  entitled  to  pay  his  demand  note  for  mipald  Buhscrlp- 
tlon  in  installmenta. 

Approved  in  Crofoot  v.  Thatcher,  79  Utah,  229,  75  Am.  St.  Rep.  783, 
57  Pac.  175,  no  cause  of  action  on  such  note  arose  till  demand  made. 

Distinguished  in  Evans  v.  Nellis,  101  Fed.  926,  holding  Kansas  act 
of  January  11,  1899,  relating  to  liabilities  of  stockholders,  ia  invalid 
as  being  retroactive. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527. 

Equity  jurisdiction  to  enforce  unpaid  stock  subscription.     Note, 
46  L.  R.  A.  (N.  S.)  442. 

Miscellaneous.  Cited  in  Indiana  Union  Traction  Co.  v.  Seisler,  58 
Ind.  App.  515,  108  N.  E.  45,  holding  land  owner  can  hold  railroad  to 
contract  to  construct  grade  crossing. 

134  U.   a  527-530,  S3  la.  Ed.  1002,   10  Snp.  Ot.  592,  WHITTEMOBE  ▼. 
AMOSEEAG  NAT.  BANK. 

Snpreme  Court  has  appellate  Jurisdiction  to  determine  whether  Oircnit 
Court  had  Jurisdiction. 

Cited  in  Nashua  etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R.  Corp.,  51*  Fed. 
931,  2  C.  C.  A.  542,  denying  motion  to  dismiss. 

Circuit  Court  has  not  Jurisdiction  of  suit  against  national  bank  by  those 
of  same  district. 

Approved  in  First  National  Bank  v.  Kehnast,  241  U.  S.  654,  60  L.  Ed. 
1223,  36  Sup.  Ct.  724,  following  rule ;  Herrmann  v.  Edwards,  238  U.  S. 
112,  59  L.  Ed.  1227,  35  Sup.  Ct.  839,  holding  action  by  stockholders 
against  national  bank  is  not  within  jurisdiction  of  Federal  courts  unless 
diverse  citizenship  exists ;  Ex  parte  Jones,  164  U.  S.  693,  41  L.  Ed.  602, 
17  Sup.  Ct.  223,  jurisdiction  depending  on  diverse  citizenship  no  appeal. 
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in  suit  against  national  bank,  from  Circnit  Court  of  Appeals;  In  re 
Chetwood,  165  U.  S.  457,  41  L.  Ed.  787,  17  Sup.  Ct.  391,  suit  'against 
national  bank  properly  brought  in  State  court;  Manufacturers'  Nat. 
Bank  v.  Hall,  86  Me.  110,  29  Atl.  953,  national  bank  bound  by  State 
court's  adjudication  of  insolvency;  Davis  v.  Vernon  Shell  Road  Co., 
103  Ga.  492,  29  S.  E.  475,  arguendo. 

Limited  in  Petri  v.  Commercial  Nat.  Bank,  142  U.  S.  649,  35  L.  Ed. 
1145,  12  Sup.  Ct.  326,  Circuit  Court  has  jurisdiction  of  suit  by  national 
bank  where  citizenship  diverse;  Sowles  v.  First  Nat.  £ank,  46  Fed.  513, 
suit  against  receiver  of  national  bank,  to  reach  assets,  properly  re- 
moved; Walker  v.  Windsor  Nat.  Bank,  56  Fed.  80,  5  C.  C.  A.  421,  hold- 
ing suit  by  bank  on  cashier's  bond  within  Federal  jurisdiction. 

Right   of  stockholder  to  attack  fraudulent  transaction  occurring 
before  he  acquires  his  stock.    Note,  88  L.  R.  A.  (N.  S.)  988. 

184  U.  8.  530^86^  33  L.  Ed.  1021,  10  Sap.  Ot.  604,  BBOWK  T.  ZiAKB 
SUPEBIOB  IBON  00. 

Oorporation  acquiescing  nine  months  in  receiverstaip  of  its  affairs  cannot 
tben  allege  adequate  remedy  at  law.  * 

Approved  in  Yaryan  Naval  Stores  Co.  v.  B.  Borchardt  Co.,  217  Fed. 
758,  133  C.  C.  A.  488,  holding  creditor's  bill  will  not  be  dismissed  where 
receivers  have  been  appointed  and  have  incurred  large  indebtedness; 
Dodds  V.  Palmer  Mountain  Tunnel  Co.,  188  Fed.  448,  holding  absence 
of  judgment  lien  will  not  affect  court's  right  to  appoint  receiver;  Cin- 
cinnati Equipment  Co.  v.  Degnan,  184  Fed.  841,  842,  107  C.  C.  A.  158, 
holding  intervener  cannot  object  to  jurisdiction  after  answer  has  been 
filed  to  his  petition;  McGraw  v.  Mott,  179  Fed.  652,  103  C.  C.  A.  204, 
holding  creditor  may  sue  in  equity  to  wind  up  affairs  of  insolvent  cor- 
poration; Odbert  v.  Marquet,  175  Fed.  48,  99  C.  C.  A.  60,  holding  objec- 
tion waived  when  not  taken  in  trial  court;  Original  Consol.  Min.  Co.  v. 
Abbott,  167  Fed.  683,  holding  filing  of  cross-bill  is  waiver  of  any  objec- 
tion ;  McCloskey  v.  Pacific  Coast  Co.,  160  Fed.  801,  22  L.  B.  A.  (N.  S.) 
678,  87  C.  C.  A.  568,  holding  objection  to  equity  jurisdiction  waived 
where  not  interposed  by  demurrer  or  answer;  Citizens'  Bank  etc.  Co.  v. 
Union  Min.  etc.  Co.,  106  Fed.  99,  holding  in  general  creditor's  suit 
against  corporation  whose  property  is  in  district  where  suit  is  brought, 
and  defendant  has  admitted  insolvency  and  receiver  has  been  appointed, 
intervening  stockholder  cannot  object  to  jurisdiction ;  Reneau  v.  Law- 
less,  79  Kan.  556,  100  Pac.  480,  refusing  to  allow  objection  after  re- 
ceiver had  acted  for  more  than  a  year;  Park  v.  New  York  etc.  R.  R.  Co., 
70  Fed.  642,  holding  court  had  jurisdiction  to  appoint  receiver  in  suit 
to  enforce  lien  on  earnings,  etc.;  Olmstead  v.  Distilling  &  Cattle  Feed- 
ing Co.,  73  Fed.  48,  appointment  of  receiver,  not  objected  to,  not  to  be 
questioned  collaterally;  Temple  v.  Glasgow,  80  Fed.  445,  25  C.  C.  A. 
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540,  jarisdictional  objection  to  appointment  of  receiver  came  too  late 
on  appeal. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Bep. 
31,  52. 

Power  to  appoint  corporate  receivers  where  no  other  relief  asked. 
Note,  20  L.  E.  A.  213. 

Equity  rule  that  he  who  seeks  must  do  equity  applies  also  to  defendants. 
Approved  in  Parish  v.  McGowan,  39  App.  D.  C.  203,  and  McGowan 
V.  Parish,  237  U.  S.  295,  59  L,  Ed.  963,  35  Sup.  Ct.  543,  both  holding 
consent  decree  in  equity  case  waives  all  objection  to  jurisdiction; 
Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S.  349,  50  L.  Ed.  510, 
26  Sup.  Ct.  296  (affirming  133  Fed.  656,  66  C.  C.  A.  560),  and  Toledo 
Computing  Scale  Co.  v.  Computing  Scale  Co.,  142  Fed.  922,  74  C.  C.  A. 
89,  Drainage  Commission  v.  National  Contracting  Co.,  136  Fed.  785, 
all  refusing  to  consider  objection  against  equity  jurisdiction  on  ground 
of  adequacy  of  law  remedy  when  objection  not  taken  before  answer; 
Book  V.  Justice  Min.  Co.,  58  Fed.  832,  complainant,  having  lost  on 
his  bill,  could  not  then  assert  it  in, action  at  law;  Levi  v.  Evans,  57  Fed. 
681,  6  C.  C.  A.  500,  after  submitting  to  jurisdiction,  defendant  could 
not  claim  plaintiff  had  remedy  at  law. 

Appellate  court  has  discretion  to  entertain  objection,  first  made  tbere^ 
that  adequate  remedy  at  law. 

Approved  in  In  re  Cleland,  218  U.  S.  121,  54  L.  Ed.  964,  30  Sup.  Ct. 
647,  holding  mandamus  will  not  lie  to  compel  Federal  judge  to  dismiss 
where  he  believes  jurisdiction  to  exist;  Detroit  v.  Detroit  Citizens' 
Street  R.  R.  Co.,  184  U.  S.  381,  46  L.  Ed.  605,  22  Sup.  Ct.  416,  holding 
defense  that  complainant,  in  bill  to  restrain  enforcement  of  municipal 
ordinance,  has  remedy  at  law  will  not  be  recognized  when  enforcement 
of  ordinance  might  result  in  multiplicity  of  suits;  Rowe  v.  Hill,  216 
Fed.  525,  132  C.  C.  A.  30,  holding  action  to  quiet  title  cannot  be  main- 
tained by  one  out  of  possession;  Pacific  Coal  &  Transportation  Co.  v. 
Pioneer  Min.  Co.,  205  Fed.  582,  123  C.  C.  A.  593,  holding  where  de- 
fendant in  action  to  quiet  title  alleges  title  in  itself,  objection  to  equity 
jurisdiction  is  waived ;  Street  Grading  Dist.  No.  60  v.  Hagadom,  186 
Fed.  457,  108  C.  C.  A.  429,  holding  objection  that  trial  court  had  no 
jurisdiction  may  be  raised  at  any  time;  Singer  Sewing  Mach.  Co.  v. 
Benedict,  179  Fed.  630,  103  C.  C.  A.  186,  holding  where  demurrer  to 
jurisdiction  is  overruled,  objection  may  be  renewed  on  appeal;  New 
Jersey  &  N.  C.  Land  &  Lumber  Co.  v.  Gardner-Lacy  Lumber  Co.,  178 
Fed.  777,  102  C.  C.  A.  220,  holding  objection  may  be  raised  at  any 
stage  of  case ;  United  States  v.  Southern  Pac.  R.  -Co.,  117  Fed.  553, 
holding  objection  to  jurisdiction  of  court  of  equity  that  the  remedy  at 
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law  is  adequate  must  be  made  at  earliest  Opportunity ;  Tyler  v.  Savage, 
143  U.  S.  97,  36  L.  Ed.  89,  12  Sup.  Ct.  346,  objection  *in  Supreme  Court 
too  late  where  subject  matter  was  one  for  equity;  Hollins  v.  Brier- 
fiold  etc.  Iron  Co.,  150  U.  S.  381,  37  L,  Ed.  111?,  14  Sup.  Ct.  129,  ap- 
proving dismissal  where  objection  taken  in  time;  Perego  v.  Dodge,  163 
U.  S.  164,  41  L.  Ed.  116,  16  Sup.  Ct.  973,  holding  plaintiff  could  not 
raise  the  objection  for  first  time  on  appeal;  Preteca  v.  Maxwell  Land 
Grant  Co.,  50  Fed.  677,  1  C.  C.  A.  607,  resolving  doubt  in  favor  of 
equitable  jurisdiction  when  objection  not  raised  below;  Levi  v.  Evans, 

57  Fed.  681,  6  C.  C.  A.  500,  after  submitting  to  jurisdiction,  defendant 
could  not  claim  plaintiff  had  remedy  at  law;  Book  v.  Justice  Min.  Co., 

58  Fed.  831,  after  losing  case,  complainant  could  not  raise  the  objection 
that  it  was  suit  at  law;  Western  Electric  Co.  v.  Reedy,  66  Fed.  164,  re- 
fusing to  set  aside  decree  by  default;  Waite  v.  O'Neil,  72  Fed.  353, 
giving  legal  alternative  relief  asked  where  objection  taken  first  at  final 
hearing;  Temple  v.  Glasgow,  80  Fed.  445,  25  C.  C.  A.  540,  jurisdictional 
objection  to  appointment  of  receiver  came  too  late  on  appeal;  Waterloo 
Min.  Co.  V.  Doe,  82  Fed.  49,  27  C.  C.  A.  50,  objection  that  legal  title 
had  not  been  determined  came  too  late  on  appeal;  Lone  Jack  Min.  Co. 
V.  Megginson,  82  Fed.  91,  27  C.  C.  A.  63,  objection  that  complainant  out 
of  possession  waived  when  first  raised  on  appeal;  Farmers'  Loan  etc. 
Co.  V.  Centralia  etc.  R.  R.  Co.,  96  Fed.  642,  37  C.  C.  A.  528,  holding 
jurisdiction  to  appoint  receiver  did  not  hinge  on  technical  fullness  of 
averments;  Whitney  v.  Hanover  Nat.  Bank,  71  Miss.  1020,  15  South. 
36,  refusing  to  reverse  for  mistake  in  jurisdiction  between  equity  and 
law;  Waddins:ham  v.  Robledo,  6  N.  M.  375,  28  Pac.  672,  arguendo. 

Distinguished  in  Peale  v.  Marian  Coal  Co.,  190  Fed.  389,  refusing  to 
allow  objection  to  be  made  after  filing  of  answer;  Williams  v.  Wetmore, 
51  Fla.  625,  41  South.  549,  holding  appellate  court  will  not  consider 
objection  when  record  fails  to  show  entire  absence  of  jurisdiction  in. 
lower  court;  Allen  v.  Pullman  Palace  Car  Co.,  139  U.  S.  662,  36  L.  Ed. 
305,  11  Sup.  Ct.  683,  reversing  where  case  was  not  one  for  equity; 
Hoey  V.  Colemnn,  46  Fed.  223,  dismissing  bill,  though  objection  ^ot 
taken  by  plea,  demurrer  or  answer  where  plain,  etc.,  remedy  at  law. 

Right  of  invoking  party  to  raise,  on  appeal,  objection  of  lack  of 
jurisdiction.    Note,  L.  B.  A.  1916B,  805. 

Miscellaneous.  Cited  in  Meyer  v.  Wells,  Fargo  &  Co.,  223  U.  S.  301, 
56  L.  Ed.  447,  32  8np.  Ct.  218,  upholding  gross  revenue  tax  imposed 
on  corporation. 
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134  U.  a  547-559,  33  K  Ed.  1016,  10  flup.  Ot  620,  UTTLE  ▼.  BOWEBS. 

Payment  before  suit  under  law  giving  right  to  sell  for  nonpayment  Is 
not  involuntary. 

Approved  in  United  States  v.  New  York  etc.  S.  S.  Co.,  200  U.  S. 
494,  50  L,  Ed.  571,  26  Sup.  Ct.  327,  purchase  of  documentary  stamps 
without  protest  and  putting  same  on  cargo  manifests  for  foreign  ports 
not  under  duress,  though  clearance  for  vessels  not  obtainable  without 
stamped  manifests;  Ohesebrough  v.  United  States,  192  U.  S.  260,  48 
L.  Ed.  435,  24  Sup.  Ct.  264,  holding  written  application^  to  commis- 
sioner  of  internal  revenue  to  refund  sum  expended  for  purchase  of 
revenue  stamps  from  collector  is  not  an  appeal  to  him  from  adverse 
decision  by  collector  which,  under  U.  S.  Comp.  Stats.  1901,  pp.  2088, 
2089,  is  essential  to  maintenance  of  suit;  Newhall  v.  Jordan,  149  Fed. 
589,  importer  formally  entering  goods  and  purchasing  stamps  for  pay- 
ment of  internal  revenue  tax  thereon,  without  protest,  cannot  recover 
tax  though  goods  not  taxable;  Kahn  v.  Herold,  147  Fed.  579,  where  at 
time  executors  paid  internal  revenue  tax  on  life  estate  under  protest 
they  did  not  know  life  tenant  had  died,  payment  not  voluntary;  Mont- 
gomery V.  City  Council  of  Charleston,  99  Fed.  831,  40  C.  C.  A.  108, 
holding  purchaser  at  foreclosure  sale,  who  was  entitled  to  title  from 
taxes  after  having  paid  the  same,  could  not  require  court  to  determine 
question  of  exemption  of  property  from  taxation;  Morris  v.  New 
Haven,  78  Conn.  675,  63  Atl.  123,  124,  where  at  time  of  payment  of 
taxes  collector  had  no  authority  to  collect  such  taxes  against  plain- 
tiff on  tax  list  in  question,  payment  under  protest  was  voluntary; 
Shirley  v.  Waukesha,  124  Wis.  242,  102  N.  W.  577,  where  works  board 
constructed  street  improvement  under  authority  of  council,  and  after 
proceedings  for  assessment  plaintiff's  agent  paid  assessment  without 
protest,  payment  was  voluntary;  Granniss  v.  Cherokee  Twp.,  47  Fed. 
429,  to  payment  of  invalid  interest  coupons;  Hopkins  v.  Butte,  16 
Mont.  108,  40  Pac.  172,  written  protest  did  not  render  pa3rment  of 
sewer  assessment  involuntary;  Bradley  v.  Laconia,  66  N.  H.  270,  20 
AtJ.  332,  taxes  paid  under  belief  that  they  were  legal  not  recovered. 

Appeal  dismissed  where  affidavits  showed  taxes  in  suit  were  voluntarily 
paid. 

Approved  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  199  U.  S. 
600,  50  L.  Ed.  327,  26  Sup.  Ct.  747,  reaffirming  rule ;  United  States  v. 
Hamburg-Amerikanische  Co.,  239  U.  S.  476,  60  L.  Ed.  391,  36  Sup.  Ct. 
216,  holding  European  war  rendered  question  of  unlawful  combination 
of  European  steamship  companies  a  moot  one;  Steams  v.  Wood,  236 
U.  S.  78,  59  L.  Ed.  476,  35  Sup.  Ct.  229,  holding  appeal  will  not  lie  from 
decree  of  District  Court  refusing  to  enjoin  adjutant-general  from  carry- 
ing out  orders  of  War  Department;  Thorp  v.  Bonnifield,  177  U.  S* 
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19,  44  L.  Ed.  654,  20  Sap.  Ct.  535,  holding  yolnntary  payment  by  judg- 
ment debtor  .which  leaves  balance  less  than  amount  necessary  to  give 
appellate  court  jurisdiction  is  fatal  to  right  of  review;  Southern  Pac. 
Co.  v.  Eshelman,  227  Fed.  931,  932,  holding  where,  pending  suit  to 
enjoin  railroad  commission  from  preventing  the  incurring  of  indebted- 
ness, commission  allows  same,  suit  will  be  dismissed;  Risley  v.  City 
of  Utica,  179  Fed.  891,  holding  laches  will  bar  recovery  where  suit 
for  taxes  is  delayed  ten  years;  Gulbenkian  v.  United  States,  175  Fed. 
864,  refusing  to  allow  recovery  of  customs  where  same  were  not  paid 
under  protest;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  758,  holding  bill 
to  enjoin  postmaster  from  refusing  to  admit  publication  to  mails  will 
be  dismissed  where  pending  litigation  department  admits  same;  Ridge 
V.  Manker,  132  Fed.  601,  67  C.  C.  A.  596,  applying  principle  where 
foreign  receiver  sued  in  State  court  for  cancellation  of  mortgage; 
Altoona  Elec.  etc.  Supply  Co.  v.  Kittanning  etc.  Ry.  Co.,  126  Fed.  561, 
holding  court  of  equity  has  jurisdiction  of  suit  to  compel  specific  per- 
formance of  contract  to  deliver  capital  stock  in  payment  for  work, 
and  jurisdiction  is  not  lost  by  sale  of  stock  by  defendant;  Montgomery 
v.  City  Council  of  Charleston,  99  Fed.  832,  40  C.  C.  A.  108,  holding  city 
having  no  interest  in  suit,  except  for  collection  of  taxes,  upon  pay- 
ment thereof  ceased  to  be  party  and  could  not  be  brought  in  again  for 
purpose  of  litigating  validity  of  tax;  State  v.  Lyons,  143  Ala.  652,  39 
South,  215,  where,  pending  appeal  from  denial  of  mandamus  to  compel 
restoration  of  relator  to  ofSce  from  which  he  was  illegally  removed, 
he  was  legally  removed,  appeal  will  be  dismissed;  United  States  Sav.  & 
L.  Co.  V.  Leftwich,  132  Ala.  133,  31  South.  475,  holding  no  substantial 
rights  being  affected  by  appeal  under  the  facts  of  this  case,  it  would 
be  dismissed;  Jacksonville  Terminal  Co.  v.  State,  42  Fla.  384,  29 
South.  441,  holding  where,  after  writ  of  review  is  taken  by  party  from 
order  granting  mandamus,  the  party  for  whose  benefit  writ  was  granted 
obtained  title  to  property  in  questioin,  appeal  will  be  dismissed;  Ohio 
River  Contract  Co.  v.  Pennybacher,  168  Ky.  80,  181  S.  W.  947,  holding 
where  defendant  in  damage  suit  makes  settlement  with  plaintiff  pend- 
ing appeal,  latter  will  be  dismissel;  McDaniel  v.  Hurt,  92  Miss.  198, 
88  Miss.  770,  41  South.  381,  holding  where  pending  appeal  from  order 
refusing  to  enjoin  election,  election  is  held,  appeal  will  be  dismissed; 
Wedekind  v.  Bell,  26  Nev.  413,  69  Pac.  614,  holding  conveyance  by 
plaintiff  of  all  his  interest  in  subject  of  action  to  third  person  and  set- 
tlement pending  appeal  is  settlement  of  entire  controversy,  although 
stipulation  is  executed  that  settlement  will  not  be  affected  by  judgment ; 
Whitteker  v.  Deadwood,  12  S.  D.  614,  82  N.  W.  204,  holding  payment  of 
street  assessment  under  protest  after  judgment  is  not  ground  for  dis- 
missal of  appeal;  6aar,  Scott  &  Co.  v.  Shannon,  52  Tex.  Civ.  643,  115 
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S.  W.  364,  holding  one  paying  illegal  demand,  without  knowledge  that 
same  is  illegal,  cannot  recover  same  back;  Thomas,  Andrews  &  Co.  v. 
Town  of  Norton,  110  Va.  149,  65  S.  E.  467,  approving  principle;  Barber 
Asphalt  Paving  Co.  v.  Hamilton,  80  Wash.  57,  141  Pac.  201,  holding 
where  pending  appeal  from  order  refusing  to  enjoin  road  commissioner 
from  advertising  for  new  bids,  new  bid  is  accepted  and  contract  nearly 
completed,  appeal  will  be  dismissed ;  Fletcher  v.  Parker,  53  W.  Va.  425, 
44  S.  E.  423,  holding  in  writ  of  error  an  order  made  reciting  that  it 
appeared  from  a  writing  filed  that  the  matters  have  been  settled  and 
dismissing  writ  of  error  on  motion  of  plaintiff  in  error,  such  order 
is  not  bar  against  judgment;  State  v.  Lambert,  52  W.  Va.  250,  43  S.  E. 
177,  178,  holding  if  pending  writ  of  error  awarding  writ  of  mandamus 
commanding  clerk  of  municipal  court  to  place  name  of  plaintiff  on 
ballot,  election  is  held,  writ  will  be  dismissed;  Diefenderfer  v.  State, 
14  Wyo.  309,  83  Pac.  592,  applying  rule  where,  after  judgment  in  man- 
damus to  compel  issuance  and  delivery  of  refunding  bonds,  council 
resolved  to  abide  by  judgment  and  directed  officers  to  perform  mandate ; 
Singer  Mfg.  Co.  v.  Wright,  141  U.  S.  700,  35  L,  Ed.  907, 12  Sup.  Ct.  104, 
dismissing  appeal  in  suit  to  enjoin  collection  of  taxes,  payment  having 
been-  made ;  California  v.  San  Pablo  R.  R.  Co.,  149  U.  S.  314,  37  L.  Ed. 
749,  13  Sup.  Ct.  878,  dismissing  writ  of  error  when  appellee  tendered 
payment  of  amount  claimed;  Mills  v.  Green,  159  U.  S.  654,  40  L.  Ed. 
294,  16  Sup.  Ct.  133,  dismissing  appeal  where  election  at  which  appel- 
lant sought  to  vote  had  been  held;  Allen  v.  Georgia,  166  U.  S.  140, 
41  L.  Ed.  950,  17  Sup.  Ct.  526,  where,  pending  appeal,  appellant  broke 
jail  and  became  fugitive;  Kimball  v.  Kimball,  174  U.  S.  162,  43  L.  Ed. 
934,  19  Sup.  Ct.  641,  where,  pending  appeal  from  dismissal  of  petition 
for  letters  of  administration,  will  was  proved;  Arnold  v.  Woolsey,  54 
Fed.  269,  4  C.  C.  A.  319,  where,  by  sale,  interests  of  parties  became 
united  in  one  person;  Tomboy  Gold  Min.  Co.  v.  Brown,  74  Fed.  12,  20 
C.  C.  A.  264,  where  tax  paid,  pending  appeal  in  suit  to  set  aside  tax 
sale;  Lockwood  v.  Wickes,  75  Fed.  123,  21  C.  C.  A.  257,  where,  pending 
appeal  from  injunction  against  infringement,  patent  expired;  Beardsley 
V.  Beardsley,  86  Fed.  22,  29  C.  C.  A.  538,  but  holding  tender  in  question, 
pending  appeal,  was  bad;  In  re  Kaeppler,  7  N.  D.  309,  75  N.  W.  253, 
where  voluntary  insolvency  proceedings  begun,  pending  appeal  in  invol- 
untary proceedings ;  School  Dist.  v.  Crowell,  33  Or.  13, 52  Pac.  694,  where, 
pending  appeal  from  order  granting  mandamus,  the  act  was  performed  as 
required ;  Franklin  v.  Peers,  95  Va.  604,  29  S.  E.  322,  where,  by  extrinsic 
evidence,  shown  that  controversy  settled  by  another  proceeding;  State 
V.  Wickersham,  16  Wash,  162,  47  Pac.  421,  where,  pending  appeal  from 
refusal  to  oust  one  in  office,  his  holding  became  legal;  Hice  v.  Orr, 
16  Wash.  164,  47  Pac.  424,  where  pending  appeal  from  denial  of  man- 
damus, act  was  performed ;  Hogan  v.  La  Crosse,  104  Wis.  107,  80  N.  W. 
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105y  where,  before  appeal  perfected,  respondent  consented  to  have  judg- 
ment vacated. 

Distinguished  in  Randolph  v.  Brunswick  R.  R.  Co.,  120  Ga.  970,  48 
S.  E.  397,  filing  of  second  suit  in  same  court  is  no  ground  for  dismissal 
of  appeal  from  order  in  first  suit. 

Power  of  appellate  court  to  consider  evidence  not  produced  in  court 
below.    Note,  9  Ann.  Caa.  953. 

Point  that  no  real  controversy  exists  may  be  taken  any  tbna;  ladies 
is  no  defense. 

Approved  in  Kimball  v.  Kimball,  174  U.  S.  163,  43  K  Ed.  984,  19 
Sup.  Ct.  641,  where  appellant  denied  letters  of  administration,  and, 
pending  appeal,  will  proved ;  Attorney  General  v.  Thompson,.  167  Mich. 
513,  133  N.  W.  635,  holding  where  bill  to  enjoin  taxes  is  not  based 
on  their  invalidity,  same  will  be  dismissed;  Cincinnati  etc.  R.  Co.  v. 
Hamilton  County,  120  Tenn.  13,  113  S.  W.  364,  holding  payment  of 
taxes  before  same  are  delinquent  is  not  payment  under  protest;  Nash- 
ville etc.  Ry.  Co.  v.  Marion  County,  120  Tenn.  355, 108  S.  W.  1060,  hold- 
ing tax  cannot  be  enjoined  where  no  assessment  has  been  levied. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  520. 

Miscellaneous.  Cited  in  Hanover  Tp.  v.  Camp  Meeting  Assn.,  76 
N.  J.  L.  66,  68  Atl.  754,  discussing  repeal  of  tax  exemptions. 

134  U.  a  559-571,  33  L.  Ed.  1012,  10  Sup.  Ot.  616,  MENDENHAXL  v.  HALL. 

Appellate  Jurisdiction  does  not  depend  on  citation,  which  may  be  issued 
when  case  docketed. 

Approved  in  Berliner  Gramophone  Co.  v.  Seaman,  108  Fed.  716,  47 
C.  C.  A.  630,  holding  issuance  and  service  of  citation  on  appeal  is  not 
jurisdictional  and  may  be  issued  after  time  limited  for  taking  appeal; 
Railroad  Equipment  Co.  v.  Southern  Ry.  Co.,  92  Fed.  544,  34  C.  C.  A, 
519,  but  refusing  to  proceed  with  appeal  until  citation  served. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  843. 

Appeal  unnecessary  from  sustaining  of  demnxref  and  dismissal  as  tOt 
one  defendant,  until  whole  case  determined. 

Approved  in  Bank  of  Rondout  v.  Smith,  156  U.  S.  334,  39  L.  Ed.  442, 
15  Sup.  Ct.  360,  dismissing  appeal  taken  from  order  sustaining  de- 
murrer and  dismissing  bill  as  to  one  defendant;  Sheppy  v.  Stevens, 
200  Fed.  948,  119  C.  C.  A.  330,  holding  sustaining  demurrer  to  on© 
of  two  causes  of  action  does  not  finally  determine  controversy;  Car- 
michael  v.  City  Texarkana,  116  Fed.  846,  68  L.  R.  A.  911,  54  C.  C.  A. 
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179,  holding  order  which  retains  or  dismisses  defendants  who  are 
charged  jointly  with  other'  defendants  is  not  final  decision  and  not 
appealable. 

Mortgagor  and  adverse  subeequent  Interests  may  be  Joined  by  mort- 
gagee in  one  suit. 

Approved  in  Behrends  v.  Sutherland,  4  Alaska,  66,  67,  holding  in  snit 
to  foreclose  mortgage  on  mine,  fraudulent  action  of  third  party  in  at- 
tempting to  relocate  on  same  may  be  joined  in  issue;  Cohen  v.  Solomon, 
66  Fed.  412,  where  subsequently  acquired  tax  title  litigated  in  fore- 
closure suit;  Allison  v.  Corson,  88  Fed.  585,  32  C.  C.  A.  12,  holder  of 
tax  certificate  concluded  by  failure  to  set  it  up  in  foredosi^re  suit 
where  he  was  defendant;  Appleton  Water-Works  Co.  v.  Centiral  Trust 
Co.,  93  Fed.  290,  35  C.  C.  A.  302,  where  third  party,  by  collusion  with 
mortgagor,  held  property  under  tax  title. 

Distinguished  in  Tinsley  v.  Atlantic  Mines  Co.,  20  Colo.  App.  70, 
72,  77  Pac.  15,  16,  where,  on  foreclosure  of  mortgage,  one  made  de- 
fendant on  allegation  that  he  claimed  interest  subsequent  to  mortgage 
disclaimed,  alleging  paramount  title,  he  could  not  be  compelled  to  liti- 
gate title  in  such  action;  Brown  v.  Atlantic  etc.  Loan  Assn.,  46  Fla. 
496,  35  South.  404,  tenant  of  mortgaged  premises  who  acquires  tax  title 
cannot  be  made  party  to  mortgage  foreclosure. 

Limited  in  Williams  v.  Cooper,  124  Cal.  669,  670,  57  Pac,  578,  hold- 
ing claimant  of  paramount  tax  title  not  necessary  party  to  foreclosure. 

Litigation  of  paramont  titles  in  a  suit  to  foreclose  a  mortgage. 
Note,  68  Am.  St.  Bep.  S60. 

Bule  requiring  tender  to  annul  tax  deed  does  not  apply  to  aclieme  to 
defraud  mortgagee. 

Approved  in  Wilfong  v.  Ontario  Land  Co.,  171  Fed.  54,  96  C.  C.  A. 
293,  holding  where  tender  is  not  alleged  in  complaint,  same  is  de- 
murrable; Pereles  v.  Koch,  29  S.  D.  258,  136  N.  W.  255,  holding  tax 
deed  in  hands  of  trustee  for  holder  is  subject  to  attack  for  irregularities. 

Reimbursement  of  purchaser  of  invalid  tax  title  as  condition  prece- 
dent to  relief  in  action  to  quiet  title.    Note,  16  Ann.  Cas.  804. 

Reimbursement  of  taxes  paid  by  purchaser,  as  condition  of 
equitable  relief  against  invalid  tax  title.  Note,  L.  R.  A.  1915G, 
510. 

Setoff  may  be  allowed  mortgagor  of  Judgments  elsewhere  purchased 
against  nonresident  mortgagea 

Apprdved  in  Kirlicks  v.  Interstate  Bldg.  etc.  Assn.,  Thomas  v.  Same, 
113  Fed.  290,  51  C.  C.  A.  318,  holding  one  who  has  obligated  himself 
to  pay  tax  for  mortgagee  who  neglects  to  do  so  and  buys  property  at 
tax  sale  takes  the  same  subject  to  mortgage  or  as  trustee  for  mortgagee. 
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Effect  of  purchase  at  tax  sale  by  or  for  mortgagor,  guarantor  or 
purchaser  of  equity.    Note^  16  L.  K.  A.  (N.  S.)  12S. 

134  U.  8.  572-503,  S3  L.  Ed.  1038,  10  Snp.  Ot  631,  USE  ▼.  SIMPSON. 
Court  should  put  itself  In  teetstor's  position  to  discover  intent. 
Approved  in  Adams  v.  Cowen,  177  U.  S.  477,  44  L.  Ed.  853,  20  Sup. 
Ct.  670,  holding  money  advanced  to  son  after  making  his  will  cannot 
be  deducted  from  share  of  such  son  under  will  reciting  that  he  had 
Inade  advances  to  son. 

Will  of  all  property  is  execution  of  power  of  appointment  wliere  prop- 
erty not  held  under  power  is  insignificant. 

Approved  in  Smith  v.  Mclntire,  83  Fed.  462,  where  deeds  held  to  have 
been  in  execution  of  power,  though  will  not  referred  to;  Bullerdick  v. 
Wright,  148  Ind.  485,  47  N.  E.  933,  expressions  of  will  showed  donee's 
intention  to  execute  power. 

Limited  in  Machir  v.  Funk,  90  Va.  287,  18  S.  E.  199,  where  by 
statute  there  was  sufficient  appointment,  under  power,  by  bequest. 

Execution  by  will  of  power  of  appointment.    Note,  64  L.  R.  A.  850, 
866. 

Intent  to  execute  a  power  in  a  will  must  be  dear,  and,  if  doubtful,  there 
is  no  execution. 

Approved  in  Daniel  v.  Felt,  100  Fed.  729,  holding  where  deed  conveys 
to  married  woman  title  to  land  in  trust  for  grantee  and  children  of  her- 
self and  children  with  power  of  sale,  a  deed  executed  by  herself  and 
husband  without  reference  to  power  conveyed  only  interest  of  grantee; 
Lane  v.  Lane's  Admx.,  4  Penne.  (Del.)  377,  64  L.  R.  A.  849,  56  Atl. 
187,  will  of  testator  domiciled  in  Pennsylvania  disposing  of  all  property 
is  not  execution  of  power  in  will  of  Delnwarean  authorizing  power  to 
dispose  of  principal,  though  under  Pennsylvania  law  it  was  valid  execu- 
tion; Hankins  v.  Columbia  Trust  Co.,  142  Ky.  210,  134  S.  W.  500, 
holding  married  woman  might  exercise  power  under  will  even  though 
will  of  her  own  would  be  void;  Papin  v.  Piednoir,  205  Mo.  536,  104 
S.  W.  67,  holding  testatrix  directing  married  executor  to  convey  prop- 
erty to  brother  validly  exercised  power  under  a  will;  Carraway  v. 
Moseley,  152  N.  C.  353,  67  S.  E.  766,  holding  testator  devising  land  next 
to  land  obtained  under  will,  will  not  be  deemed  to  have  executed  power 
under  a  will;  Ackerman  v.  Ackerman,  81  N.  J.  £q.  442,  86  Atl.  544, 
holding  where  father  fails  to  execute  power,  daughter  is  entitled  to 
trust  capital ;  Rcmbert  v.  Vetoe,  89  S.  C.  216,  71  S.  E.  966,  holding  whero 
wife  deeded  property  covered  by  her  power,  there  was  an  execution, 
even  though  nothing  mentioned  in  deed;  Mims  v.  Hair,  80  S.  C.  464,  61 
S.  E.  970,  holding  in  cases  of  doubt,  jury  proper  judge  of  intent; 
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Smith  V.  Mclntire,  83  Fed.  462,  deeds  held  to  have  been  in  execution 
of  power,  though  will  not  referred  to;  Morffew  v.  San  Franciseo  etc. 
R.  R.  Co.,  107  Cal.  600,  40  Pac.  815,  where  deed  by  executrix,  with 
power  of  sale,  held  in  execution  of  same;  BuUerdick  v.  Wright,  148 
Jnd.  484,  47  N.  E.  933,  holding  will  showed  testatrix's -intention  to  exe- 
cute power;  Arlington  State  Bank  v.  Paulsen,  57  Neb.  744,  78  N.  W. 
312,  holding  it  question  of  intention  and  setting  aside  conveyance; 
Mason  v^  Wheeler,  19  R.  I.  23,  61  Am.  St.  Eep.  736,  31  Atl.  427,  residu- 
ary clause  did  not  so  operate  where  other  property  was  undisposed  of  > 
dissenting  opinion  in  Burkett  v.  Whittemore,  36  S.  C.  438,  15  S.  E. 
619,  majority  holding  power  executed  by  will  made  before  existence  of 
power. 

Intent  to  execute  may  appear  ftom  reference  to  it  or  its  subject,  or 
if  instrument  otherwise  ineffectual. 

Approved  in  Walters  v.  Bristow,  77  Ark.  185,  91  S.  W.  306,  where 
will  gave  life  tenant  power  to  convey,  and  she  conveyed  for  one-third 
value,  being  joined  by  one  of  remaindermen,  deed  not  execution  of 
power;  Law  Quarantee  &  Trust  Co.  v.  Jones,  103  Tenn.  255,  58  S.  W. 
221,  holding  where  under  will  father  of  minor  devisees  is  given  power 
to  dispose  of  land  as  he  thinks  proper,  he  may  borrow  money  and  secure 
same  by  deed  of  trust  or  lan4;  Mason  v.  Wheeler,  19  R.  I.  23,  61  Am. 
St.  Rep.  736,  31  Atl.  427,  residuary  clause  did  not  so  operate  where 
there  was  other  property  undisposed  of;  Young  v.  Mutual  Life  Ins. 
Co.,  101  Tenn.  315,  47  S.  W.  429,  warranty  deed,  referring  to  will  as 
source  of  title,  held  sufi&cient  execution  of  power;  Auer  v.  Brown,  121 
Wis.  119,  98  N.  W.  968,  arguendo. 

Necessity  that  instrument  given  in  execution  of  power  should  con- 
tain reference  to  power.    Note,  Ann.  Cas.  1913D,  296. 
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Federal  l)ond8  or  obUgatioaB  may  not  be  taxed  by  States. 

Approved  in  Plummer  v.  Coler,  178  U.  S.  117,  44  L.  Ed.  1001,  20  Sup. 
Ct.  830,  holding  impairment  of  borrowing  power  of  government  as 
effect  of  State  statute  imposing  tax  upon  transfer  of  decedent's  prop- 
erty as  applied  to  government  bonds  is  not  sufficient  to  render  such 
statute  unconstitutional. 

Taxation  of  franchise  proportlonect  to  capital  stock  need  not  eliminate 
part  of  stock  Invested  in  Federal  bonds. 

Approved  in  Maine  v.  Grand  Trunk  R.  Co.,  142  U.  S.  229,  35  L.  Ed. 
996,  12  Sup.  Ct.  122,  sustaining  excise  tax  on  railroad  doing  business 
in  State;  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  576,  89  L.  Ed. 
817,  15  Sup.  Ct.  688,  holding  income  tax  of  1894  invalid;  New  York  v. 
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Roberts,  171  U.  S,  664,  43  L.  Ed.  826,  19  Sup.  Ct.  60,  Southern  etc.  Oil 
Co.  V.  Wemple,  44  Fed.  25,  People  v.  Wemple,  131  N.  Y.  71,  27  Am.  St. 
Rep,  546,  29  N.  E.  1003,  where  part  of  capital  invested  in  goods  im- 
ported and  in  original  packages;  Osborne  v.  State,  33  Fla.  182,  39  Am. 
St.  Rep.  Ill,  25  L.  R.  A.  127,  14  South.  594,  sustaining  uniform  license 
tax  on  all  express  companies ;  Honduras  Commercial  Co.  v.  Board  of 
Assessors,  54  N.  J.  L.  283,  23  Atl.  670,  sustaining  franchise  tax  on 
domestic  corporations  engaged  in  foreign  commerce;  State  v.  Board  of 
Assessors,  61  N.  J.  L.  463,  39  Atl.  639,  where  part  capital  invested  in 
letters  patent;  People  v.  Roberts,  158  N.  Y.  167,  52 -N.  E.  1104,  sus* 
taining  tax  on  capital  of  corporation  manufacturing  goods,  part  of 
which  sold  out  of  State.  ,         ' 

Distinguished  in  Home  Saving  Bank  v.  City  of  Des  Moines,  205 
U.  S.  510,  516,^  51  L,  Ed.  906,  909,  27  Sup.  Ct.  571,  holding  tax  which 
failed  to  make  allowance  for  Federal  bonds  was  void;  People  v.  Wem- 
ple, 138  N.  Y.  8,  33  N.  E.  721,  foreign  corporation  having  mere  terminal 
in  State,  and  in  interstate  commerce  exclusively,  not  subject  to  fran- 
chise tax. 

State  taxation  of  Federal  bonds  and  obligations.    Note,  4  Aim. 
Cas.  937. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  547,  566, 
568,  609. 

Deductions  in  taxation  of  shares  i;i  hands  of  shareholders.    Note, 
L.  R.  A.  1915C,  389. 

Taxation  of  "corporate  franchise^  means  tliat  of  being  a  corporation, 
not  privileges  acquired  thereunder. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  232,  60 
L.  Ed.  619,  36  Sup.  Ct.  262,  upholding  tax  graduated  according  to 
amount  of  paid-up  capital  stock ;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  164, 
167,  Ann.  Cas.  1912B,  1812,  55  L.  Ed.  418,  420,  31  Sup.  Ct.  342,  uphold- 
ing Federal  excise  tax  on  corporations;  Ohio  River  &  W.  Ry.  Co.  v. 
Dittcy,  203  Fed.  548,  upholding  excise  tax  based  on  gross  earnings; 
Kaiser  Land  &  Fruit  Co.  v.  Curry,  155  Cal.  652,  103  Pac.  347,  holding 
failure  of  corporation  to  pay  franchise  tax  on  or  before  day  appointed 
"ipso  facto"  works  a  revocation  of  its  charter;  City  of  St.  Louis  v. 
United  Rys.  Co.,  263  Mo.  444,  174  S.  W.  90,  upholding  tax  on  railroad 
calculated  on  number  of  passengers  carried;  North  Jersey  St.  Ry.  Co. 
V.  Mayor,  73  N.  J.  L.  484,  63  Atl.  834,  holding  franchise  to  use  public 
streets  is  not  taxable  as  property  tax;  People  v.  Glynn,  194  N.  Y.  391, 
87  N.  E.  435,  holding  evidence  showed  that  corporation  was  doing 
business  in  State  so  as  to  be  liable  to  franchise  tax;  State  v.  Pacific 
States  Tclci)hone  &  Tel.  Co.,  53  Or.  165,  99  Pac.  428,  holding  corpora- 
tion may  be  subjected  to  tax  on  gross  receipts  and  also  franchise  tax; 
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Harvey  Coal  &  Coke  Co.  v.  Dillon,  59  W.  Va.  639,  6  L.  B.  A.  (N.  S.) 
628,  63  S.  E.  943,  upholding  tax  on  lease;  Ashley  v.  Ryan,  153  U.  S. 
442,  445,  88  L.  Ed.  777,  778,  14  Sup.  Ct.  866,  868,  sustaining  statute  re- 
quiring payment  of  fee  for  filing  agreement  of  consolidation;  Hooper 
V.  California,  156  U.  S.  662,  39  L.  Ed.  299,  16  Sup.  Ct.  207,  sustaining 
statute  imposing  conditions  precedent  to  writing  insurance  in  State; 
Honduras  Commercial  Co.  v.  Board  of  Assessors,  54  N.  J.  L.  283,  23 
Atl.  670,  sustaining  franchise  tax  on  domestic  corporation  engaged  in 
foreign  commerce;  Lumberville  Bridge  Co.  v.  Board  of  Assessors,  55 
N.  J.  L.  537  (see-  26  Atl.  714,  25  L.  R.  A.  138),  upholding  license  fee 
on  corporations,  irrespective  of  their  business;  People  v.  Wemple,  138 
N.  Y.  8,  33  N.  E.  721,  foreign  corporation,  having  mere  terminal  in 
State,  and  in  interstate  commerce  exclusively,  not  subject  to  franchise 
tax;  State  v.  French,  109  N.  C.  727,  26  Am.  St  Rep.  593,  14  S.  E.  384, 
sustaining  license  tax  on  dealers'  purchases  in  or  out  of  State;  Cobb 
V.  Commissioners,  122  N.  C.  309,  30  S.  E.  338;  sustaining  tax  on  hotels, 
graduated  according  to  gross  receipts;  Ashley  v.  Ryan,  49  Ohio  St.  527, 
31  N.  E.  726,  sustaining  fee  for  filing  articles  of  consolidation,  etc., 
proportioned  capital  stock;  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn. 
709,  43  S.  W.  121,  sustaining  privilege  tax  on  railroads  not  paying  ad 
valorem  tax. 

What  property  is  part  of  corporate  franchise  for  tax  purposes. 
Note,  17  L.  R.  A.  98. 

Taxation  of  corporate  francliises.    Note,  57  L.  B.  A.  86,  57,  63,  75, 
76. 

Taxation  of  corporate  ftanclilse  may  be  to  imy  txtent  by  States  and  if 
not  reviewable  In  Federal  courtw 

Distinguished  in  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  179,  180, 
taking  jurisdiction  of  suit  to  restrain  certification  of  valuations  under 
alleged  discriminative  assessment. 

Recognition  or  exclusion  of  foreign  corporations.    Note,  24  L.  B.  A. 
293. 

Taxation  by  varying  rates  is  not  forbidden  by  Fourteenth  Amendment^ 
if  no  discrimination  within  a  class;  hence  State  franchise  tax  on  corporations 
is  valid. 

Approved  in  Clement  National  Bank  v.  Vermont,  231  U.  S.  135,  58 
L.  Ed.  155,  34  Sup.  Ct.  31,  holding  religious  and  educational  societies 
may  be  exempt  under  tax;  Southwestern  Oil  Co.  v.  Texas,  217  U.  S. 
123,  54  L.  Ed.  693,  30  Sup.  Ct.  496,  upholding  tax  on  wholesale  dealers 
in  oils ;  Berea  College  v.  Kentucky,  211  U.  S.  64,  53  L.  Ed.  85,  29  Sup. 
Ct.  33,  upholding  prohibition  contained  in  Kentucky  statute  forbidding 
teaching  of  white  and  colored  pupils  in  same  institution;  The  Michigan 


1209  HOME  INS.  CO.  v.  NEW  YORK,    134  U.  S.  594-607 

Telephone  Tax  Cases,  185  Fed.  639,  and  Citizens  Telephone  Co.  v.  Fnller, 
229  U.  S.  330,  57  L.  Ed.  121S,  33  Sup.  Ct.  833,  both  upholding  tax  on 
telephone  compfanies  which  exempted  those  organized  for  mutual  bene- 
fit; Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  293-297,  50  L.  Ed. 
761,  763,  26  Sup.  Ct.  466  (afifirming  Michigan  R.  R.  Tax  Cases,  138 
Fed.  233,  236),  upholding  Mich.  Pub.  Acts  1901,  Act  No.  173,  fixing 
avjerage  rate  of  taxation  for  railroad  property ;  Snyder  v.  Bettman,  190 
U.  S.  254,  47  L.  Ed.  1037,  23  Sup.  Ct.  805,  holding  succession  tax  im- 
posed, under  authority  of  30  Stats,  at  Large,  448,  upon  bequest  to 
municipality  for  public  purposes  is  not  unconstitutional;  Florida,  C.  & 
P.  R.  R.  Co.  V.  Reynolds,  183  U.  S.  477,  478,  46  L.  Ed.  283,  -287,  22  Sup. 
Ct.  179,  holding  railroads  are  not  denied  equal  protection,  the  laws  of 
Florida,  Laws  1885,  c.  3558,  requiring  controller  to  assess  taxes  for  1879, 
1880  and  1881  upon  railroads  escaping  taxation  for  those  years  without 
providing  for  assessment  of  other  property  for  those  years;  American 
Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.  94,  45  L.  Ed.  105,  21  Sup. 
Ct.  46,  holding  refiner  of  sugar  is  not  denied  equal  protection  of  law 
because  of  discrimination  made  by  La.  Const.  1879,  art.  206,  imposing 
license  tax  upon  manufacturer,  but  exempting  those  who  refine  their 
own  products ;  Dolley  v.  Abilene  Nat.  Bank,  179  Fed.  464,  82  L.  B.  A. 
(N.  S.)  1066,  102  C.  C.  A.  607,  upholding  Bank  Guaranty  Act  of  Kansas 
(Laws  1909,  c.  61) ;  Franklin  Trust  Co.  v.  New  Jersey,  181  Fed.  780, 
104  C.  C.  A.  629,  in  opinion  of  lower  court,  which  was  reversed; 
St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  634,  upholding  assessment  of 
railroads  pursuant  to  Ark.  Sand.  &  H.  Dig.,  §§  6464-6473;  W.  C.  Pea- 
cock &  Co.  V.  Pratt,  121  Fed.  777,  58  C.  C.  A.  48,  holding  income  tax 
of  Hawaii  (Act  No.  20,  pp.  31-35,  Sess.  Laws  1901)  is  not  invalid  as 
to  provisions  imposing  tax  on  income  of  corporations;  Oakland  Sugar 
Mill  Co.  V.  Fred  W.  Wolf  Co.,  118  Fed.  245,  55  C.  C.  A.  93,  holding, 
imder  the  construction  placed  on  Mich.  Franchise  Tax  Act  of  1891 
(Comp.  Laws  1897,  §  8674),  is  applicable  to  foreign  private  business 
corporation  doing  business  in  this  State;  Southern  Ry.  Co.  v.  Greene, 
160  Ala.  407,  49  South.  407,  upholding  act  providing  tax  on  foreign  cor- 
porations alone;  Southern  Car  etc.  Co.  v.  State,  133  Ala.  629,  32  South. 
236,  holding  foreign  corporation  purchasing  business  of  domestic  cor- 
poration could  not  do  business  under  license  issued  to  latter  corporation ; 
Matter  of  Application  of  Schuler,  167  Cal.  290,  Ann.  Cas.  1915C,  706, 
139  Pac.  689,  upholding  tax  on  automobiles  graduated  according  to 
horse-power;  Bank  of  California  v.  San  Francisco,  142  Cal.  279,  75  Pac. 
834,  836,  holding  assessment  for  taxation  of  corporate  franchise  of 
bank  is  not  in  violation  of  U.  S.  Const.,  Amend.  14;  Colorado  Nat.  Life 
Assur.  Co.  V.  Clayton,  54  Colo.  260,  130  Pac.  332,  upholding  tax  of  two 
per  cent  on  gross  premiums  of  insurance  company;  State  v.  Illinois 
Cent.  R.  Co.,  246  111.  210,  92  N.  E.  825,  holding  railroad  maintaining 
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bridge  over  Ohio  River  was  entitled  to  deduct  receipts  from  same  in 
calculating  tax  of  State  of  Illinois;  Board  of  Commissioners  of  John- 
son County  V.  Johnson,  173  Ind.  86,  89  N.  E.  694,  upholding  act  allow- 
ing banks  to  deduct  deposits  for  purposes  of  taxation;  Iowa  etc.  Ins. 
Assn.  V.  Gilbertson,  129.  Iowa,  669,  106  N.  W.  157,  upholding  Code  Supp. 
1902,  §  1333d,  requiring  insurance  companies,  except  county  mutuals  not 
organized  for  profit,  to  pay  tax  on  gross  receipts;  State  v.  Boston  etc. 
Express  Co.,  100  Me.  282,  61  Atl.  698,  upholding  Rev.  Stats.  1883,  c.  6, 
§  55,  taxing  express  companies  on  gross  receipts ;  Farr  Alpaca  Co.  v. 
Commonwealth,  212  Mass.  164,  98  N.  E.  1080,  holding  wool  imported  by 
manufacturer  was  subject  to  State  tax  when  stored  in  warehouse;  S.  S. 
White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  47,  Ann.  Cas. 
19130,  805,  98  N.  E.  1062,  and  American  Glue  Co.  v.  Commonwealth, 
195  Mass.  530,  122  Am.  St.  Rep.  268,  81  N.  E.  302,  both  holding  where 
State  provided  maximum  tax  on  corporations,  same  might  be  calculated 
on  business  done  in  other  States;  Commissioners  of  R.  R.  v.  Wabash 
R.  R.  Co.,  126  Mich.  115,  85  N.  W.  466,  holding,  under  Act  Mich.  No.  90, 
Pub.  Act  1891,  providing  for  fixing  passenger  rates,  it  is  competent  for 
commissioners  to  include  amount  of  interstate  fares  earned  by  portion 
of  road  in  State;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  25,  104 
N.  W.  573,  upholding  Laws  1891,  c.  8,  as  amended  in  1901,  providing  for 
taxation  of  property  and  franchises  of  telegraph  companies  situated  in 
State;  Kane  v.  Titus,  81  N.  J.  L.  598,  Ann.  Caii.  1912D,  237,  80  Atl. 
455,  upholding  automobile  tax  graduated  according  to  horse-power ;  Cen- 
tral R.  Co.  V.  State  Board  of  Assessors,  75  N.  J.  L.  157,  67  Atl.  686, 
holding  statute  may  classify  railroad  property  as  roadbeds,  etc.,  and 
freight-sheds,  etc. ;  People  v.  Knight,  174  N.  Y.  481,  67  N.  E.  68,  holding 
exemption  from  taxation  of  patents  issued  by  government  does  not 
render  void  tax  on  franchise  computed  on  value  of  capital  stock,  as 
provided  by  tax  laws  (Laws  1896,  p.  856,  c.  908,  §  182,  N.  Y.) ;  Lacy 
V.  Armour  Packing  Co.,  134  N.  C.  573,  47  S.  E.  55,  upholding  Laws  i903, 
c.  247,  §  56,  imposing  license  tax  on  packing-houses ;  State  v.  Carter, 
129  N.  C.  561,  40  S.  E.  12,  holding  Laws  1899  N.  C,  c.  11,  §  51,  imposing 
license  tax  on  business  of  buying  and  selling  meat  from  stores,  etc.,  is 
constitutional;  Standard  Oil  Co.  v.  Spartanburg,  66  S.  C.  43,  44  S.  E. 
379,  holding  ordinance  requiring  dealers  in  oils  to  pay  license  of  two 
hundred  and  fifty  dollars  per  year,  and  providing  that  license  shall  not 
apply  to  dealers  handling  oil  on  which  license  has  been  paid,  is  un- 
constitutional; Gaar,  Scott  &  Co.  v.  Shannon,  52  Tex.  Civ.  641,  115 
S.  W.  363,  holding  tax  on  foreign  corporation  not  discriminatory  be- 
cause domestic  corporations  subject  to  less  tax;  Blackrock  Copper  Min. 
etc.  Co.  V.  Tingey,  34  Utah,  380,  381,  131  Am.  St.  Rep.  850,  28  L.  R.  A. 
(N.  S.)  255,  98  Pac.  185,  upholding  franchise  tax  graduated  according  to 
amount  of  capital  stock;  State  v.  Clement  Nat.  Bank,  84  Vt.  187,  Ann. 
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Cas.  1912D,  22,  78  Atl.  952,  holding  bank  cannot  claim  invalidity  of 
tax  it  has  paid  on  deposits  by  reason  of  fact  that  it  is  unable  to  recoup 
itself;  Blue  Jacket  Cohsol.  Copper  Co.  v.  Scherr,  50  W.  Va.  551,  552, 
40  S.  E.  522,  holding  sections  86  and  87,  chapter  35  of  Acts  of  Legis- 
lature 1901,  W.  Va.,  classifying  corporations  and  imposing  greatet 
license  on  nonresident  corporation  than  on  others  is  constitutional; 
Chicago  etc.  R.  Co.  v.  State,  128  Wis.  645,  108  N.  W.  582,  construing 
Laws  1903,  c.  315,  relative  to  determination  of  average  rate  of  taxa- 
tion on  general  property  for  purposes  of  railroad  tax;  Pacific  Express 
Co.  v;  Seibert,  142  U.  S.  352,  35  L.  Ed,  1039,  12  Sup.  Ct.  253  (affirming 
44  Fed.  317),  sustaining  tax  on  express  companies;  Giozza  v.  Tiernan, 
148  U.  S.  662,  37  L.  Ed.  601,  13  Sup.  Ct.  723,  sustaining  liquor  law 
requiring  bond  and  payment  of  license;  Mobile  etc.  R.  R.  Co.  v.  Ten- 
nessee, 153  U.  S.  506,  88  L.  Ed.  800,  14  Sup.  Ct.  975,  sustaining  validity 
of  tax  exemption  granted  in  charter;  Adams  Express  Co.  v.  Ohio,  165 
U.  S.  228,  41  L.  Ed.  698,  17  Sup.  Ct.  312,  sustaining  scheme  of  Nichols 
Law  of  1893  for  taxing  express,  etc.,  companies;  Western  Union  Tel. 
Co.  V.  State,  146  Ind.  61,  44  N.  E.  795,  upholding  tax  on  telegraph  etc. 
companies;  Southern  Bldg.  &  Loan  Assn.  v.  Norman,  98  Ky.  303,  56 
Am.  St.  Bep.  872,  31  L.  B.  A.  43,  32  S.  W.  954,  sustaining  tax  on  gross 
receipts  of  foreign  loan  associations;  State  v.  French,  17  Mont.  60,  SO 
L.  B.  A.  428,  41  Pac.  1080,  sustaining  classified  laundry  license  tax; 
Honduras  Commercial  Co.  v.  Board  of  Assessors,  54  N.  J.  L.  283,  23  Atl. 
670,  sustaining  franchise  tax  on  domestic  corporations  engaged  in 
foreign  commerce ;  State  v.  French,  109  N.  C.  724,  26  Am.  St.  Rep.  501, 
14  S.  E.  383,  and  State  v.  Stevenson,  109  N.  C.  731,  734,  26  Am.  St. 
Bep.  595,  598,  14  S.  E.  386,  387,  both  sustaining  license  tax  on  all  pur- 
chases by  dealers';  dissenting  opinion  in  Jackson  v.  Corporation  Com- 
mission, 130  N.  C.  420,  42  S.  E.  135,  majority  holding,  under  Pub.  Laws 
N.  C.  1901,  c.  7,  §§  43-50,  providing  for  returns  of  property  for  assess- 
ment, commissioners  may  be  compelled  to  perform  their  duties. 

Distinguished  in  Plummer  v.  Coler,  178  U.  S.  127,  44  ti.  Ed.  1005, 
20  Sup.  Ct.  830,  holding  legacy  of  United  States  bonds  is  not  exempted 
from  inheritance  tax  laws  of  State  by  act  of  July  14,  1870,  of  Congress ; 
Crane  Co.  v.  Looney,  218  Fed.  262,  refusing  to  uphold  tax  which  was 
calculated  according  to  intrastate  and  interstate  earnings;  H.  K.  Mul- 
ford  Co.  V.  Curry,  163  Cal.  286,  125  Pac.  240,  holding  State  tax  on 
capital  stock  without  allowing  for  business  done  outside  State  is  void; 
Western  Union  Tel.  Co.  v.  City  of  Omaha,  73  Neb.  541,  103  N.  W.  89, 
holding  tax  based  on  gross  receipts  of  year  previous  is  void;  Territory 
V.  Pinney,  15  N.  M.  630,  114  Pac.  368,  holding  act  providing  that 
delinquent  taxes  be  distributed  among  school  fund  did  not  apply  to 
city  taxes;  State  v.  Galveston  etc.  Ry.  Co.,  100  Tex.  174,  97  S.  W.  77, 
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holding  act  providing  two  hundred  dollars  penalty  for  each  day  rail- 
road is  in  default  of  taxes  is  void  as  providing  excessive  penalty. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
legeSy  burdens  and  restrictions.    Note,  25  Am.  St.  Bep.  874. 

Protection  of  corporations  from  special  and  hostile  legislation. 
Note,  62  Am.  St.  Rep.  176. 

Constitutional  equality  as  to  corporate  taxation.  Note,  60  L.  B.  A. 
S31,  S39»  344,  346. 

Constitutional  equality  as  to  corporate  taxation.  Note,  60  L.  B.  A. 
338. 

Word  "person"  as  including  private  corporation.  Note,  20  Ann. 
Cas.  739. 

State  regulation  of  sale  or  enjoyment  of  patent  rights.  Note,  29 
L.  R.  A.  793. 

134  tr.  S.  607-614,  S3  I^  Ed.  1036,  10  Sop.  Ot.  606,  BLOUNT  V.  WALKER. 

State  denial  of  pro1)atd  to  will  probated  by  aaotber  State  does  not  raise 
Federal  question. 

Approved  in  Higgins  v.  Eaton,  188  Fed.  967,  holding  codicil  to  will 
executed  in  Michigan  may  be  denied  probate  despite  fact  that  New 
York  court  has  admitted  same  to  probate ;  Crossett  Lumber  Co.  v.  Files, 
104  Ark.  604,  149  S.  W.  910,  holding  will  executed  without  State  may 
devise  land  in  State,  providing  it  conforms  to  laws  of  State  where  land 
situated. 

Conclusiveness  in  domestic  courts  of  foreign  will  duly  probated 
abroad.    Note,  0  Ann.  Oaa.  423. 

Effect  of  probate  of  will  in  other  State.  Note,  48  L.  B.  A.  183,  186, 
142. 

Necessary  Federal  question  must  have  been  presented  and  actually 
decided  or  involved. 

Approved'  in  O'Neil  v.  Vermont,  144  U.  S.  336,  86  L.  Ed.  457,  12  Sup. 
Ct.  698,  and  Miller  v.  Swann,  150  U.  S.  134,  87  L.  Ed.  1029,  14  Sup.  Ct. 
53)  dismissing  writ  of  error  where  judgment  sustained  without  consider- 
ing Federal  question. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  B.  A. 
52. 

134  tr.  S.  614-624,  S3  L.  Ed.  1032,  10  Sup.  Ot.  628,  LOUISVILLE  ETC.  B.  B. 
CO.  V.  WOODSON. 

Law  prohibiting  more  than  two  new  trials  Interpreted  as  denying  a» 
third  only  where  Jury  twice  found  same  verdict  from  facts  does  not  violate 
Fourteenth  Amendment. 
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Approved  in  In  re  Will  of  Hoover,  8  Mackey  (D.  C),  510,  refusing 
to  disturb  verdict  returned  for  second  time  in  favor  of  same  party; 
Spriggs  V.  Jamerson,  115  Va.  253,  78  S.  E.  572,  holding  where  lower 
court  properly  denied  motion  for  new  trial.  Supreme  Court  will  not 
construe  code  section  providing  for  not  more  than  two  trials;  Mt. 
Adams  etc.  Ry.  Co.  v.  Lowery,  74  Fed.  475,  20  C.  C.  A.  596,  case  prop- 
erly left  to  jury  where  was  conflict ;  Hopkins  v.  Nashville  etc.  R.  R.  Co., 
96  Tenn.  455,  S2  L.  R.  A.  S66,  34  S.  W.  1040,  demurrer  to  evidence 
properly  sustained;  Louisville  v.  Green,  100  Tenn.  241,  47  S.  W.  222, 
court  properly  refused  to  set  aside  third  verdict  because  against  weight 
of  evidence. 

Criticised  in  East  Tennessee  etc.  Ry.  Co.  v.  Mahoney,  89  Tenn.  326, 
15  S.  W.  655,  following  this  construction  of  the  statute  reluctantly. 

Force  and  effect  given  by  court  to  concurring  verdicts.    Note,  Ann. 
Oas.  1912B,  148. 

Verdict  may  be  directed  where  all  f acttf  and  inferences  permit  no  other. 
Approved  in  Kentucky  Refining  Co.  v.  Purcell  etc.  Mills,  13  Okl.  223, 
73  Pac.  946,  following  rule ;  Victor  American  Fuel  Co.  v.  Tomljanovich, 
232  Fed.  667,  holding  appellate  court  will  not  review  evidence  where 
there  was  no  motion  for  directed  verdict  in  trial  court;  Armour  & 
Co.  V.  Carlas,  142  Fed.  722,  74  C.  C.  A.  53,  upholding  refusal  to  dismiss 
personal  suit  for  contributory  negligence  on  part  of  plaintiff;  Payne  v. 
Mutual  Life  Ins.  €o.,  141  Fed.  340,  72  C.  C.  A.  487,  reversing  direction 
of  verdict  in  action  on  life  policy  defended  on  ground  of  fraud  between 
agent  and  insured;  Alaska  S;  S.  Co.  v.  Collins,  127  Fed.  940,  62  C.  C.  A. 
569,  holding  in  action  for  injuries  to  plaintiff's  wharf  which  was  struck 
by  defendant's  vessel  question  as  to  how  wharf  was  injured  was  for 
jury;  Thomason  v.  Southern  Ry.  Co.,  113  Fed.  81,  51  C.  C.  A.  67,  hold- 
ing where  testimony  showed  injury  occurred  while  plaintiff  attempted 
to  save  Eis  brother  from  being  crushed  by  turntable,  direction  to  find 
for  defendant  was  proper;  Hodges  v.  Kimball,  104  Fed.  750,  44 
C.  C.  A.  193,  holding  neglect  of  brakeman  to  make  coupling  of  cars 
with  stick  furnished  by  defendant  was  contributory  negligence,  and 
verdict  for  defendant  was  proper;  Neininger  v.  Cowan,  101  Fed.  790, 
42  C.  O.  A.  20,  holding  where  plaintiff  could  see  track  for  short  distance 
and  did  not  stop  or  listen,  verdict  for  defendant  was 'proper;  Flersheim 
Mercantile  Co.  v.  Gillespie,  14  Okl.  147,  77  Pac.  184,  applying  principle 
in  action  on  account;  Butcher  v.  Sommerville,  67  W.  Va.  267,  67  S.  E. 
729,  approving  principle  in  action  r^arding  title  to  property ;  Holyman 
V.  Kanawha  etc.  Ry.  Co.,  65  W.  Va.  270,  17  Ajml  Oas.  1149,  22  L.  R.  A. 
(N.  S.)  741,  64  S.  E.  539,  holding  person  getting  off  moving  train  can- 
not recover;  Slaughter  v.  City  of  Huntington^  64  W.  Va.  241, 16  L.  B.  A. 
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(N.  S.)  459»  61  S.  E.  156,  holding  where  contributory  negligence  is 
undisputed,  question  is  one  of  law  for  court. 

Approved  in  following,  holding  case  properly  left  to  jury:  Amato 
V.  Northern  Pac.  R.  R.  Co.,  46  Fed.  563,  and  Joyce  v.  Charleston  Ice 
etc.  Co.,  50  Fed.  374;  Mt.  Adams  etc.  Ry.  Co.  v.  Lowery,  74  Fed.  476, 
20  C.  C.  A.  596,  and  Chicago  etc.  Ry.  v.  Healy,  86  Fed.  249,  30  C.  C.  A. 
11,  all  on  questions  of  negligence;  Phoenix  Assur.  Co.  v.  Lucker,  77 
Fed.  246,  23  C.  C.  A.  139,  and  Aetna  Life  Ins.  Co.  v.  Vandecar,  86 
Fed.  290,  30  C.  C.  A.  48,  both  actions  on  insurance  policies.  Also  ap- 
proved in  Travelers '  Ins.  Co.  v.  Selden,  78  Fed.  290,  24  C.  C.  A.  92,  hold- 
ing verdict  for  defendant  should  have  been  directed;  State  v.  Welch, 
22  Mont.  99,  55  Pac.  930,  being  total  failure  of  proof,  verdict  of  not 
guilty  should  have  been  directed. 

Point  may  be  ralaed  by  demurrer,  motion  to  exclude  or  for  peremptory 
Instruction. 

Approved  in  Huntt  v.  McNamee,  141  Fed.  296,  72  C.  C.  A.  441,  and 
Parks  V.  Southern  Ry.  Co.,  143  Fed.  278,  74  C.  C.  A.  414,  both  holding 
where,  after  defendant's  motion  for  direction  of  verdict,  plaintiff  sub- 
mits motion,  court  may  grant  motion  and  refuse  nonsuit  to  plaintiff; 
Hopkins  v.  Nashville  etc.  R.  R.  Co.,  96  Tenn.  455,  32  L.  R.  A.  866,  34 
S.  W.  1040,  demurrer  to  evidence  held  proper  practice. 

Burden  of  proof  as  to  contributory  negligence.    Note,  10    Ann. 
CaB.  8. 

134  tr.  S.  624-632,  88  L.  Ed.  1080,  10  Sup.  Ot.  625,  UNITCD  STATES  ▼. 
LACHEB. 

Ambignitiee  in  BevlBed  Statutes  may  be  resolved  from  original,  eq;»ecially 
if  marginal  references. 

Approved  in  Le  Marchal  v.  Tegarden,  175  Fed.  691,  99  C.  C.  A.  236, 
holding  entry  of  land  cannot  be  transferred  to  tract  already  entered 
upon;  United  States  v.  Dillin,  168  Fed.  817,  94  C.  C.  A.  337,  holding 
distress  warrant  issued  against  defaulting  public  officer  does  not  im- 
prison him  for  debt;  People's  United  States  Bank  v.  Goodwin,  162  Fed. 
938,  approving  principle  in  action  for  libel  published  by  employees  of 
postoffice  department;  Schmidt  v.  United  States,  133  Fed.  261,  66 
C.  C.  A.  389,  one  swearing  falsely  to  material  fact  in  naturalization 
proceedings  in  State  court  is  punishable  in  Federal  court  under  32 
Stat.  1222;  Starrett  v.  McKim,  90  Ark.  523,  119  S.  W.  825,  holding 
in  law  of  descent  of  Arkansas,  children  includes  grandchildren;  Rath- 
bone  V.  Hamilton,  4  App.  D.  C.  486,  holding  where  husband  conveys 
property  to  third  person  to  convey  to  wife,  latter  obtains  same  from 
husband ;  Commonwealth  v.  Adams  Express  Co.,  123  Ky.  726,  97  S.  W. 
387,  holding  act  requiring  corporations  to  specify  agent  for  service  of 
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process  did  not  apply  to  joint  stock  companies;  Ex  parte  Whitehonse, 
3  Okl.  Cr.  105,  108,  104  Pac.  376,  376,  upholding  act  giving  county- 
Superior  Courts  concurrent  jurisdiction  with  County  Courts  in  criminaL 
matters;  Bate  Refrig.  Co.  v.  Sulzberger,  157  U.  S.  39,  89  L.  Ed.  612, 
15  Sup.  Ct.  517,  but  holding  section  as  finally  changed  and  adopted 
governed ;  The  Conqueror,  166  U.  S.  122,  41  L.  Ed.  943,  17  Sup.  Ct.  515, 
construing  Rev.  Stats.,  §^0;  Barrett  v.  United  States,  169  U.  S.  227, 
42  L.  Ed.  726,  18  Sup.  Ct.  331,  construing  Rev.  Stats.,  §  546 ;  North 
American  Commercial  Co.  v.  United  States,  171  U.  S.  128,  43  L.  Ed. 
105,  18  Sup.  Ct.  824,  construing  Rev.  Stats.,  §  1693,  in  connection  with 
act  of  July  1,  1870,  as  to  taking  seals ;  Hamilton  v.  Rathbone,  175  U.  S. 
420,  44  L.  Ed.  222,  20  Sup.  Ct.  158,  construing  Rev.  Stats.,  §  728,  as  to 
married  woman's  testamentary  power  in  District  of  Columbia;  In  re 
Dana,  68  Fed.  899,  holding  change  in  act  re-enacted  as  section  1014, 
Rev.  Stats.,  did  not  alter  meaning;  Rice  v.  Sharpleigh  etc.  Co.,  85  Fed. 
568,  presuming  code  did  not  change,  but  compiled,  existing  statutes. 

There  can  be  no  constmctlYe  offenses,  and  case  must  be  plainly  wltlilii 
statute. 

Approved  in  United  States  v.  Bitty,  208  U.  S.  403,  52  L.  Ed.  546,  28 
Sup.  Ct.  396,  holding  importing  alien  woman  to  live  as  concubine  is 
importation  for  immoral  purpose;  Ellis  v.  United  States,  206  U.  S. 
266,  11  Ann.  Oas.  589,  51  L.  Ed.  1057,  27  Sup.  Ct.  600,  upholding  con- 
viction for  working  laborers  more  than  eight  hours;  Findlay  v.  Uqited 
States,  225  Fed.  350,  holding  penalties  for  violation  of  passenger  act 
could  not  be  remitted;  United  States  v.  Kansas  City  Southern  Ry.  Co., 
202  Fed.  832,  121  C.  C.  A.  136,  holding  carrier  cannot  justify  violation 
of  Hours  of  Service  Act  by  reason  that  cause  of  delay  was  unknown; 
United  States  v.  Ramsey,  197  Fed.  147,  116  C.  C.  A.  568,  holding  re- 
ceiver of  railroad  may  be  held  liable  for  violation  of  Hours  of  Service 
Act;  United  States  v.  Golconda  Cattle  Co.,  196  Fed.  242,  upholding  con- 
viction for  wrongful  inclosure  of  government  lands;  United  States  v. 
Hocking  Valley  Ry.  Co.,  194  Fed.  242,  holding  railroad  is  guilty  of  dis- 
crimination where  it  extends  credit  to  one  shipper  and  not  to  others; 
Southern  Ry.  Co.  v.  Sutton,  179  Fed.  475,  103  C.  C.  A.  51,  holding 
railroad  liable  for  failure  to  slow  down  whei^e  pedestrian  was  near 
tracks;  United  States  v.  Illinois  Cent.  R.  Co.,  177  Fed.  803,  101  C.  C.  A. 
15,  holding  where  automatic  coupling  device  on  car  is  covered  by  load 
of  lumber,  there  is  violation  of  statute;  United  States  v.  Martin,  176 
Fed.  113,  and  United  States  v.  Williams,  159  Fed.  313,  both  holding 
employee  of  railroad  delivering  his  free  pass  to  third  party  is  guilty 
of  criminal  offense;  Bircher  v.  United  States,  169  Fed.  592,  95  C.  C.  A. 
87,  holding  indictment  charging  wrongful  inclosure  of  public  land  need 
not  allege  that  defendant  was  not  owner  of  same;  Shaw  v.  United 
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States,  165  Fed.  176,  91  C.  C.  A.  208,  holdings  indictment  charging 
postal  employee  with  embezzling  letter  must  charge  that  same  came 
into  his  possession;  Pereles  v.  Weil,  157  Fed.  423,  and  United  States 
V.  Keitel,  157  Fed.  402,  both  holding  indictment  charging  conspiracy 
to  have  third  persons  make  entry  on  public  lands  must  allege  that  entry- 
men  were  unqualified  to  enter;  Thomas  v.  United  States,  156  Fed.  901, 
17  L.  R.  A.  (N.  S.)  720,  84  C.  C.  A.  477,  holding  indictment  for  con- 
spiracy against  United  States  must  allege  overt  act;  United  States  v. 
Illinois  Cent.  Ry.  Co.,  156  Fed.  186,  holding  violation  of  Safety  Ap- 
pliance Act  is  penal  offense  which  must  be  proven  beyond  reasonable 
doubt;  United  States  v.  ^Michael,  153  Fed.  610,  613,  holding  one  receiv- 
ing uniform  from  soldier  as  pledge  is  not  guilty  of  penal  offense; 
Miller  v.  United  States,  41  App.  D.  C.  65,  upholding  prosecution  for 
carrying  away  and  concealing  books  of  another;  District  of  Columbia 
V.  Dewalt,  31  App.  D.  C.  331,  upholding  prosecution  for  failure  to  obtain 
veterinary  license;  United  States  v.  Baltimore  etc.  R.  R.  Co.,  26  App. 
D.  C.  585,  upholding  prosecution  for  violation  of  Safety  Appliance 
Act ;  Collins  v.  State,  38  Ind.  App.  628,  78  N.  E.  852,  holding  not  un- 
lawful to  keep  musical  instrument  in  saloon  unless  same  were  used 
for  amusement;  Missouri  Pac.  Ry.  Co.  v.  Brinkmeier,  77  Kan.  IS,  93 
Pac.  623,  holding  defects  existing  in  automatic  couplers  does  not  con- 
stitute violation  of  Safety  Appliance  Act;  State  v.  Breffeihl,  130  La. 
911,  40  L.  R.  A.  (N.  S.)  535,  58  South.  765,  holding  voter  may  inquire 
as  to  affiliation  of  candidate  before  casting  his  vote;  State  v.  J.  P* 
Bass  Pub.  Co.,  104  Me.  292,  20  L.  R.  A.  (N.  S.)  495,  71  Atl.  896,  holding 
it  penal  offense  to  advertise  sale  of  liquors;  Mitchell  v.  State,  li5  Md. 
365,  80  Atl.  1022,  holding  indictment  need  not  charge  that  unlawful 
sale  of  liquors  was  made  at  place  of  business  of  accused;  People  v. 
Ahearn,  196  N.  Y.  231,  26  L.  R.  A.  (N.  S.)  1153,  89  N.  E.  933,  holding 
board  of  alderman  might  appoint  party  to  fill  vacancy  on  board;  State 
V.  Lewis,  142  N.  C.  649,  9  Ann.  OSw.  604,  7  L.  R,  A.  (N.  S.)  669,  55 
S.  E.  605,  holding  indictment  charging  conspiracy  to  unlawfully  enter 
jail  need  not  allege  names  of  other  conspirators;  Ex  parte  Hunnicutt,  ' 
7  Okl.  Cr.  222,  123  Pac.  184,  holding  indictment  charging  unlawful 
sale  of  substitute  for  liquor  must  allege  percentage  of  alcohol;  Inter- 
national etc.  R.  Co.  V.  Voss,  49  Tex.  Civ.  568,  109  S.  W.  985,  allowing 
recovery  of  penalty  from  railroad  for  allowing  Johnson  grass  to  go  to 
seed  along  its  ri,^ht  of  way;  Thompson  v.  Missouri  etc.  Ry.  Co.,  103 
Tex.  378,  126  S.  W.  259,  upholding  prosecution  against  railroad  for  dis- 
crimination in  shipments;  Missouri  etc.  Ry.  Co.  v.  Adams,  42  Tex.  Civ. 
279,  114  S.  W.  456,  refusing  to  admit  evidence  of  conviction  in  Federal 
court  in  prosecution  in  State  court;  Commonwealth  v.  Barrow,  118  Val 
260,  87  S.  E.  577,  holding  action  against  school  trustee  for  having 
interest  in  public  contract  could  not  be  justified  after  lajrae  of  one'  year 
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on  ground  that  there  was  money  still  due  under  contract;  Jennings  v. 
Commonwealth,  109  Va.  823,  1S2  Aol  St  Bep.  946,  17  Ann.  Gas.  64,  21 
L.  B.  A.  (N.  S.)  265,  63  S.  E.  1080,  holding  divorced  woman  is  not  un- 
married female  so  as  to  be  subject  to  seduction;  Gates  &  Son  Co.  v. 
Richmond,  103  Va.  705,  49  S.  E.  965,  construing  ordinance  punishing 
obstruction  of  street  by  means  of  projections  as  not  applying  to  one 
obstructing  sidewalk  by  use  of  skid  used  occasionally  to  carry  merchan- 
dise from  store  to  wagon;  United  States  v.  Brewer,  139  U.  S.  288,  S5 
L.  Ed.  193,  11  Sup.  Ct.  541,  holding  indictment  did  not  place  case 
plainly  within  statute ;  Todd  v.  United  States,  158  U.  S.  282,  39  L.  Ed, 
982,  15  Sup.  Ct.  890,  indictment  for  intimidating  witnesses  in  prelimi- 
nary examination  charged  no  offense;  United  States  v.  Ellis,  51  Fed. 
810,  811,  holding  "spirituous  liquors,"  in  penal  statute,  included  beer; 
United  States  v.  Dwyer,  56  Fed.  467,  quashing  indictment  for  miscon- 
duct of  election  officer  not  charged  as  willful;  In  re  Huntington,  68 
Fed.  883,  indictment  merely  charging  issuance  of  free  pass  defective; 
Lescallett  v.  Commonwealth,  89  Va.  884,  17  S.  E.  548,  telegraphic  bet 
between  persons  in  different  States  not  offense  as  bet  made  in  State 
where  offer  made;  dissenting  opinion  in  First  Nat.  Bank  v.  United 
States,  206  Fed.  380,  46  L.  R.  A.  (N.  S.)  1139,  124  C.  C.  A.  256,  majority 
holding  bank  collecting  draft  covering  shipment  of  liquor  does  not  vio- 
late United  States  statute. 

Court  reads  act  wltb  such  stops  as  are  manifestly  required. 
Approved  in  Crawford  v.  Burke,  195  U.  S.  192,  49  L.  Ed.  153,  25  Sup. 
Ct.  9,  construing  Bank.  Act  1898,  §  17,  subd.  4,  exempting  debts  created 
by  fraud  while  acting  in  fiduciary  capacity  from  operation  of  discharge ; 
Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  19,  49  L.  Ed.  870,  25  Sup.  Ct. 
158,  and  Chicago  etc.  Ry.  Co.  v.  Voelker,  129  Fed.  527,  70  L.  R.  A.  264, 
65  C.  C.  A.  226,  both  construing  Automatic  Coupler  Acts  of  Congress 
of  1893,  and  Iowa  Code  1897,  §§2097,  2080;  United  States  v.  Raisch, 
144  Fed.  489,  construing  Rev.  Stats.,  §  5424,  punishing  fraud  in 
naturalization  proceedings;  Hanley  v.  United  States,  123  Fed.  852,  59 
C.  C.  A.  153,  holding,  under  Rev.  Stats.,  §  5480,  relating  to  use  of  mails 
to  defraud,  and  section  1024,  defendant  convicted  of  three  offenses  in 
six  months  can  only  receive  one  sentence;  Commissioners  of  Highways 
of  Af ton  V.  EUwood,  193  HI.  308,  61  N.  E.  1034,  holding  Hurd  's  Rev. 
Stats.  III.  1899,  c.  121,  §  43,  providing  for  notice  in  proceedings,  to  lay  ' 
out  street,  does  not  apply  to  prior  resident  land  owner  who  cannot  be 
found ;  United  States  v.  Oregon  etc.  R.  R.  Co.,  164  U.  S.  541,  41  L.  Ed. 
545,  17  Sup;  Ct.  170,  inserting  comma  in  title  of  act;  Stephens  v. 
Cherokee  Nation,  174  U.  S.  480,  43  L.  Ed.  1064,  19  Sup.  Ct.  735,  chan- 
ging  punctuation  where  obscurity  thereby  removed;  concurring  opinion 
2IV— 77 
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in  State  v.  Desforges,  47  La.  Ann.  1206,  17  South.  816,  disregarding 
pnnctuation;  dissenting  opinion  in  Ogden  City  v.  Weber  Co.,  26  Utah, 
137,  72  Pac.  436,  majority  holding,  under  Rev.  Stats.  1898,  §  511,  snbd. 
40,  providing  for  care  of  county  sick  and  poor,  a  nonresident  sick  person 
in  county  is  within  provisions  of  act. 

Punctuation  as  affecting  construction  of  statutes.    Note,  10  Ajul 
Cas.  1083. 

Though  penal  laws  are  strictly  constmed^  obvloiu  Intent  ahonld  not  be 
defeated. 

Approved  in  Hackfeld  v.  United  States,  197  U.  S.  451,  49  L.  Ed.  880. 
25  Sup.  Ct.  456,  construing  26  Stat.  1084,  punishing  neglect  of  ship 
owner  wrongfully  bringing  in  aliens,  to  detain  such  aliens  or  return 
them  to  port  from  whence  they  came ;  Johnson  v.  Southern  Pac.  'Co., 
196  U.  S.  18,  49  L.  Ed.  369,  25  Sup.  Ct.  158,  construing  Automatic 
Coupler  Act  of  1893;  Hemple  v.  Raymond,  144  Fed.  798,  75  C.  C.  A. 
526,  construing  Alaska  Code,  §  255,  limiting  rate  of  interest  on  eon- 
tracts;  United  States  v.  Jackson,  143  Fed.  786,  75  C.  C.  A.  41,  con- 
struing act  of  1902,  allowing  good  time  credits  to  prisoners;  Brown  v. 
United  States,  143  Fed.  65,  74  C.  C.  A.  214,  construing  Rev.  Stats., 
§  5480,  punishing  use  of  mails  to  defraud ;  United  States  v.  Southern 
R.  Co.,  135  Fed.  127,  both  construing  Automatic  Coupling  Act  of  1893; 
Dolan  V.  United  States,  133  Fed.  453,  69  C.  C.  A.  274,  construing  Rev. 
Stats.,  §  5427,  punishing  aiding  one  in  commission  of  felony ;  Northrop 
V.  Richmond,  105  Va.  339,  53  S.  E.  963,  construing  ordinance  requiring 
street  railroads  to  sell  half  fare  school  children's  tickets;  Wiborg  v. 
United  States,  163  U.  S.  647,  41  L.  Ed.  295,  16  Sup.  Ct.  1133,  in  prose- 
cution for  filibustering  under  Rev.  Stats.,  §  5286 ;  United  States  v.  Ellis, 
51  Fed.  810,  811,  holding  ''spirituous  liquors,"  as  used  in  penal  statute, 
included  beer;  MacDaniel  v.  United  States,  87  Fed.  327,  Rev.  Stats., 
§  3894,  and  act  of  March  2, 1889,  forbidding  use  of  mails  for  promoting 
lotteries,  construed  together;  State  v.  Archer,  73  Md.  57,  20  Atl.  173, 
holding  State  treasurer  punishable  for  embezzlement  of  State's  funds; 
State  V.  McFetridge,  84  Wis.  483,  54  N.  W.  17,  construing  State  law  as 
to  custody  of  public  funds. 

Bevlsed  Statutes,  section  6467,  punishes  both  embezzling  of  letters  and 
stealing  contents. 

Approved  in  United  States  v.  Delaney,  55  Fed.  476,  construing  same 
section. 

Criminal  uses  of  the  United  States  mail.    Note,  58  Am.  St.  Bep. 
602. 

Question  requiring  Supreme  Court  to  search  sheadings  for  real  point 
InTolved  is  not  properly  certilled. 
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Approved  in  United  States  v.  Brewer,  139  U.  S.  286,  36  L.  Ed.  198, 
11  Sap.  Ct.  541,  refusing  to  consider  questions  certified  in  too  general 
form ;  Waco  Water  etc.  Co.  v.  Waco,  86  Tex.  665,  81  L.  R.  A.  898,  26 
S.  W.  945,  dismissing  certificate  presenting  question  whether  construed 
in  sustaining  demurrer. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  R.  A.  895. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction  of 
statute.    Note,  Ann.  Gas.  1915B,  625. 

Record  must  show  atatatory  authority  for  railroad  aid,  properly  f oUowad. 
Approved  in  State  v.  Tomahawk  City  Council,  96  Wis.  84,  71  N.  W. 
90,  holding  bonds  authorized  by  majority  of  taxpayers  valid. 

134  TJ.  8.  632-^5,  33  L.  Ed.  1074,  10  Sup.  Ot.  610,  RICH  v.  MENTZ  TOWN- 
SHIP. 

Mimldpal  bonds,  reciting  majority,  all  taxpayers'  aflsents  are  Invalid 
where  majority  should  have  excluded  an  excepted  class. 

Approved  in  Clarke  v.  Town  of  Northampton,  130  Fed.  661,  57 
C.  C.  A.  123,  holding,  under  Laws  N.  Y.  1869,  c.  907,  §  1,  as  amended 
1871,  providing  for  issuance  of  railroad  aid  bonds,  bonds  issued  on 
petition  not  showing  qualified  signers  are  void ;  Clarke  v.  Town  of  North- 
ampton, 105  Fed.  313,  314,  holding  where  certain  proceedings  for  issu- 
ance of  bonds  are  jurisdictional,  bonds  issued  in  pursuance  of  such  void 
proceedings  are  invalid,  and  municipality  may  plead  invalidity. 

Distinguished  in  McWhirter  v.  Newberry,  47  S.  C.  429,  25  S.  E.  220, 
where  town  council  was  held  to  have  authority  to  order  election  to 
vote  on  bonds. 

State  decision  that  municipal  bond  petition  not  according  to  statate  is 
ordinarily  decisive. 

Approved  in  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  730,  State 
decision  as  to  right  of  city  to  collect  license  fees,  etc.,  held  binding  on 
Federal  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  408. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  926,  952,  981. 

134  U.  S.  645-660,  33  L.  Ed.  1062,  10  Sup.  Ot.  623,  GILES  v.  UTTLB. 

State  court's  disregard  of  Supreme  Court  decision  constming  will  raises 
no  Federal  question. 

Approved  in  Winona  etc.  R.  R,  Co.  v.  Plainview,  143  U.  S.  391,  86 
L.  Ed.  199,  12  Sup.  Ct.  537,  holding  State  decisions  not  acquiescing  in 
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correctness  of  Federal  decision  presented  no  Federal* question;  Roberts 
V.  Lewis,  144  U.  S.  656,  86  L.  Ed.  582,  12  Sup.  Ct.  782,  historically. 

To  give  Sapreme  Court  Jurisdiction,  Federal  right  denied  must  be  pladn- 
•^  tiff's,  not  tMrd  person's. 

Approved  in  Linton  v.  Heye,  194  U.  S.  628,  48  L.  Ed.  1157,  24  Sup. 
Ct.  856,  and  Bigger  v.  Ryker,  184  U.  S.  696,  46  L.  Ed.  793,  22  Sup.  Ct. 
938,  both  following  rule;  Braxton  County  Court  v.  West  Virginia,  208 
U.  S.  198,  62  L.  Ed.  452,  28  Sup.  Ct.  275,  holding  members  of  County 
Court  have  no  personal  interest  in  mandamus  suit  to  compel  change  of 
assessment ;  Smith  v.  Indiana,  191  U.  S.  148,  48  L.  Ed.  125,  24  Sup.  Ct. 
51,  holding  public  oflBcer  who  has  no  interest  in  controversy  except  to 
test  constitutionality  thereof  in  interest  of  third  person  cannot  review 
judgment  against  him  by  appeal ;  Tyler  v.  Judges  of  the  Court  of  Regis- 
tration, 197  U.  S.  408,  45  L.  Ed.  254,  21  Sup.  Ct.  207,  holding  person 
liaving  requisite  notice  cannot  question  constructive  notice  provided  for 
in  Massachusetts  Torrens  act  for  land  registration;  Ludeling  v.  ChafEe, 
143  U.  S.  305,  36  L.  Ed.  314,  12  Sup.  Ct.  440,  dismissing  writ  of  error 
sued  out  by  one  claiming  under  privilege  of  assignee  in  bankruptcy; 
Texas  &  Pac.  Ry.  Co.  v.  Johnson,  151  U.  S.  98,  88  L.  Ed.  87,  14  Sup.  Ct. 
255,  immunity  claimed  by  company  under  judgment  in  favor  of  receiver 
denied. 

What  abjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  521,  523. 

134  TJ.  a  650-688,  33  I^  Ed.  1047,  10  Snp.  Ot  638,  KINaSBtTBT  V.  BTJOK- 
NEB. 

Bill  of  review  will  not  lie  in  lower  court  for  error  of  law  on  face  of 
decree  directed  liy  appellate  court. 

Approved  in  Bell  v.  Arledge,  219  Fed.  678,  135  C.  C.  A.  347,  holding 
'  decision  on  former  appeal  that  assignee  of  time  checks  was  not  entitled 
to  laborer's  lien  was  binding  in  subsequent  bankruptcy  proceedings; 
Omaha  Electric  Light  &  Power  Co.  v.  City  of  Omaha,  216  Fed.  854,  i33 
C.  C.  A.  52,  holding  by  staying  its  mandate  pending  appeal  to  Supreme 
Court,  Circuit  Court  retains  jurisdiction  over  cause;  Pollitz  v.  Wabash 
R.  Co.,  180  Fed.  951,  holding  Circuit  Court  of  Appeals  might  after  term 
vacate  judgment  which  lower  court  had  no  jurisdiction  to  enter;  Mc- 
Clintock  V.  City  of  Pawtucket,  180  Fed.  320,  holding  application  for 
leave  to  file  bill  of  review  must  be  made  to  Circuit  Court  of  Appeals; 
Anderson  v.  Messenger,  158  Fed.  252,  85  C.  C.  A.  468,  holding  decision 
of  appellate  court  on  question  of  law  will  not  be  reviewed  on  subsequent 
writ  of  error;  Pittsburg  etc.  Ry.  Co.  v.  Keokuk  etc.  Bridge  Co.,  107 
Fed.  785,  46  C.  C.  A.  639,  holding  bill  of  review  for  newly  discovered 
evidence  should  be  brought  in  court  in  which  decree  was  rendered; 
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Hawkina  v.  Cleveland  etc.  R.  Co.,  99  Fed.  323,  39  C.  C.  A.  538,  holding 
reversal  of  decree  for  further  proceedings  leaves  case  as  if  no  decree 
had  been  entered;  Hultbei^  v.  Anderson,  252  111.  618,  97  N.  E.  221, 
approving  principle  in  suit  regarding  title  to  property;  Bar  Assn.  of 
City  of  Boston  v.  Casey,  204  Mass.  336,  90  N.  E.  586,  holding  no  appeal 
lies  from  oi'der  of  judge  disallowing  hill  of  exceptions  as  untrue;  Hun- 
ter V.  Nelson,  151  N.  C.  185,  18  Ann.  Gas.  721,  65  S.  E.  910,  holding 
where  counsel  did  not  call  court's  attention  to  code  section  covering 
case,  judgment  will  not  he  reviewed;  Gaines  v.  Rugg,  148  U.  S.  242, 
87  L.  Ed.  487,  13  Sup.  Ct  616,  holding  affirmed  decree  of  Circuit  Court 
conclusive  as  to  title  to  land;  Franklin  Sav.  Bank  v.  Taylor,  53  Fed. 
866,  4  C.  C.  A.  56,  and  State  v.  White,  40  Fla.  317,  24  South.  166,  both 
holding  similarly  as  to  decrees  affirmed  by  State  Supreme  Court;  Bissell 
Carpet-Sweeper  Co.  v.  Goshen  Sweeper  Co.,-  72  Fed.  552,  19  C.  C.  A. 
25,  and  In  re  Gamewell  etc.  Tel.  Co.  73  Fed.  911,  20  C.  C.  A.  Ill,  both 
holding  decree  and  mandate  of  Circuit  Court  of  Appeals  final;  Nashua 
etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R.  Corp.,  169  Mass.  163,  47  N.  E.  609, 
dismissing  bill  of  review  filed  in  Superior  Court;  Elimpton  v.  Jubilee 
Min.  Co.,  22  Mont.  110,  55  Pac.  919,  appeal  from  judgment  entered  in 
conformity  to  order  from  Supreme  Court  dismissed. 

Distinguished  in  Safe  Deposit  etc.  Co.  v.  Gittings,  102  Md.  459,  4 
L.  R.  A.  (N.  S.)  865,  62  Atl.  1032,  where  decree  dismissing  bill  for  ac- 
counting reversed  and  trial  court  entered  decree  in  accordance  with 
opinion  of  appellate  court,  bill  of  review  allowed  on  ground  of  newly 
discovered  evidence. 

Authority  of  trial  court  to  entertain  bill  of  review  for  error  ap- 
parent after  decision  on  appeal.    Note,  18  Ann.  Oas.  723. 

Infants,  after  appearance  by  ^ardian,  cannot  set  aside  appellate  decree 
for  error  on  face  of  decree. 

Approved  in  Matter  of  Moore,  209  U.  8.  497,  14  Ann.  Gail.  1164,  52 
L.  Ed.  907,  28  Sup.  Ct.  585,  706,  holding  plaintiff  granting  continuances 
after  removal  of  cause  will  be  deemed  to  have  consented  to  removal; 
Hieatt  v.  Schmidt,  119  Ky.  615,  84  S.  W.  741,  under  Ky.  Stats.  1903, 
§  14a,  infant  party  to  proceedings  for  sale  of  realty  of  which  he  is  part 
owner  may,  with  chancellor's  approval,  consent,  through  guardian, 
to  sale  without  advertisement;  Byrnes  v.  Butte  Brewing  Co.,  44  Mont. 
337,  338,  Ann.  Oas.  1913B,  440,  119  Pac.  790,  holding  infant  cannot  com- 
plain where  experienced  counsel  failed  to  see  cause  for  objections;  Mc- 
Creary  v.  Creighton,  76  Neb.  186,  107  N.  W.  243,  holding  minor  must 
sue  to  set  aside  judgment  within  one  year  after  attaining  majority; 
Kansas  City  etc.  R.  R.  Co.  v.  Morgan,  76  Fed.  433,  21  C.  C.  A.  468, 
holding  infant  concluded  by  judgment  in  suit  for  damages  brought  by 
his  father;  Price  v.  Blankenship,  71  Mo.  App.  552  (see  dissenting  opin- 


134  U.  S.  650-688        NOTES  ON  U.  S.  REPORTS.  1222 

ion  in  71  Mo.  App.  555),  holding  infant  bonnd  by  election  to  sne  for 
excess  in  foreclosure  sale.  ' 

Decree,  pnrsaant  to  appellate  mandate,  may  be  attacked  if  party  not 
before  trial  or  appellate  court. 

Approved  in  Nelson  v.  Meehan,  2  Alaska,  490,  judgment  obtained  by 
fraud  and  perjury  may  be  vacated  after  its  affirmance  on  appeal ;  Taylor 
V.  Franklin  Sav.  Bank,  50  Fed.  294,  setting  aside  decree  of  foreclosure 
against  minors;  Society  of  Shakers  v.  Watson,  77  Fed.  513,  23  C.  C.  A, 
263,  and  Seymour  v.  White  Co.,  92  Fed.  115,  34  C.  C.  A.  240,  both 
holding  application  for  leave  to  file  bill  of  review  properly  made  to 
appellate  court ;  Brown  v.  Walker,  84  Fed.  534,  entertaining  bill  to  re- 
view decree  on  ground  that  complainant  was  not  a  party;  Lafferty  v. 
Lafferty,  42  W.  Va.  785,  26  S.  E.  263,  holding  erroneous  decree  against 
infant  properly  set  aside. 

Bills  by  infants  to  impeach  or  avoid  decrees.    Note,  112  Am.  St 

Bep.  199. 
Right  of  infant  to  complain  in  appellate  court  of  errors  not  objected 

to  in  trial  court.    Note,  Ann.  Cas.  191SB,  444.   • 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,  S4 
L.  B.  A.  S25. 

Process  in  Illinois  upon  cross-bill  is  unnecessary  wbere  party,  thoagb 
infant,  already  in  court. 

Distinguished  in  Detroit  v.  Detroit  City  Ry.  Co.,  55  Fed.  575,  basing 
practice  as  to  cross-bills  on  language  of  removal  statute. 

Wliere  title  claimed  throng  certain  deed,  cross-bUl  may  allege  tmst 
for  defendant  therein,  and  additional  facts. 

Approved  in  Peacock,  Hunt  &  West  Co.  v.  Thaggard,  128  Fed.  1008, 
holding  where  rights  of  codefendants  in  foreclosure  suit  exist  and  one 
may  be  compelled  to  demand  affirmative  relief  to  obtain  his  rights,  he 
may  file  cross-complaint;  Jesup  v.  Illinois  Cent.  R.  R.  Co.,  43  Fed.  495, 
holding  decree  proper  on  cross-suit  determining  efficacy  of  lease,  etc.; 
Whittemore  v.  Patten,  84  Fed.  56,  arguendo. 

Prochein  amy  or  guardian  cannot  surrender  infant's  rigbts  by  admission 
or  stipulation. 

Approved  in  Glover  v.  Bradley,  233  Fed.  727,  holding  attorney  for 
infants  cannot  give  consent  to  binding  decree  against  infants ;  Walker 
V.  Redding,  40  Fla.  128,  23  South.  566,  holding  decree  foreclosing  mort- 
gage upon  homestead  rendered  against  executor  of  last  will  of  owner 
of  homestead,  leaving  minor  children  to  which  heirs  were  not  made  par- 
ties, is  not  binding,  on  them ;  Missouri  Pac.  Ry.  Co.  v.  Lasca,  79  Kan. 
316,  17  Ann.  Cas.  605,  99  Pac.  618^  holding  where  proceedings  are 
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merely  formal,  consent  decree  is  only  colorable  and  may  be  set  aside 
in  proper  proceeding;  Greene  v.  Mabey,  35  R.  I.  15,  Ann.  Gas.  1913E, 
945»  85  Atl.  120,  holding  guardian  ad  litem  cannot  enter  into  agreement 
of  facts  regarding  probate  of  will;  Becker  v.  Chester,  115  Wis.  149,  91 
N.  W.  651,  holding  stipulation  by  attorneys  of  executors,  consenting  to 
taxation  of  costs,  affords  no  ground  for  entering  judgment  in  accordance 
therewith;  Tripp  v.  Gifford,  155  Mass.  110,  31  Am.  St.  Rep.  532,  29 
N.  E.  208,  settlement  out  of  court  by  next  friend  held  not  binding  on 
infant;  Bent  v.  Miranda,  8  N.  M.  88,  42  Pac.  94,  but  holding  "consent" 
decree  of  chancellor  presumptively  valid  and  binding. 

Distinguished  in  Wiley  v.  Edmondson,  43  Okl.  8,  133  Pac.  41,  holding 
attorney  for  guardian  may  waive  right  to  trial  by  jury. 

Rights,  duties  and  powers  of  guardians  ad  litem  and  next  friends 
of  infants.    Note,  97  Am.  St.  Rep.  998,  1005. 

Control  of  guardian  ad  litem  or  next  friend  over  soit.    Note,  16 
L.  B.  A.  508. 

Admissions  and  waivers  by  fiduciaries  in  actions.    Note,  82  L.  B.  A. 
678,  679. 

Waiver  of  appeal  bond  does  not  affect  JnriadictloEL 
Approved  in  Hoffman  v.  Owens,  31  Neb.  485,  Ann.  Oafl.  1912A,  603, 
103  Pac.  415,  holding  undertaking  on  appeal  may  be  waived  by  stipula- 
tion ;  Smith  v.  Wells'  Estate  Co.,  29  Nev.  417,  91  Pac.  317,  holding  delay 
in  filing  brief  may  be  waived. 

134  XT.   8.  688-710,  33  !•.   Ed.   1064,   10  Sup.   Ot   708,  LiEiAVENWOBTH 
COUNTY'  COMBiBS.  ▼.  OHIOAOO  ETO.  BY.  OO. 

OoTporate  consoUdation  in  Mlmoorl  not  invalid  for  failure  to  file  at- 
tested acceptance. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  703,  40 
L.  Ed.  860, 16  Sup.  Ct.  724,  holding  Kentucky  statute  valid  limiting  con- 
solidations of  railroads;  Oregon-Washington  R.  &  Nav.  Co.  v.  Wilkin- 
son, 188  Fed.  367,  holding  illegal  consolidation  of  railroads  is  no  defense 
to  condemnation  suit  brought  by  them;  Smith  v.  Cleveland  etc.  Ry.  Co., 
170  Ind.  392,  81  N.  E.  506,  holding  railroad  is  not  precluded  from  con- 
solidating by  reason  of  fact  that  it  is  the  product  of  previous  con- 
solidation. 

Distinguished  in  American  Trust  Co.  v.  Minnesota  etc.  R.  R.  Co.,  157 
111.  653,  42  N.  E.  157,  where  attempted  consolidation  was  without  any 
warrant  of  law. 

Partial  samenese  in  personnel  of  dtrectorate  in  two  corporations  does 
not  deprive  tlie  creditor  corporation  of  all  remedy  for  enf <m:ing  Ita  lien. 

Approved  in  Marcy  v.  Guanajuato  Development  Co.,  228  Fed.  151,  and 
Geddes  v.  Anaconda  Copper  Min.  Co.,  222  Fed.  133,  both  holding  courts 
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will  scrutinize  transfer  of  property  from  one  corporation  to  another 
where  personnel  of  directorate  is  same  in  both  corporations;  Marks  v. 
Merrill  Paper  Co.,  203  Fed.  19,  20,  123  C.  C.  A.  380,  holding  minority 
stockholders  delaying  for  year  in  suing  to  set  aside  transfer  of  corporate 
assets  will  be  barred  by  laches;  Marks  v.  Merrill  Paper  Mfg.  Co.,  188 
Fed.  855,  holding  advantage  gained  by  majority  stockholders  over  min- 
ority will  not  be  sustained  in  equity;  Metcalf  v.  American  School  Fur^ 
niture  Co.,  122  Fed.  118,  holding  where  corporation  is  given  by  its  char- 
--ter  right  to  dispose  of  its  property,  it  has  power  to  accept  stock  in 
another  corporation  in  payment;  Dady  v.  Georgia  etc.  Ry.  Co.,  112  Fed. 
844,  holding  where  officer  of  corporation  is  also  member  of  voting  trust, 
merger  brought  about  through  his  vote  is  not  void,  but  burden  is  on 
him  to  show  good  faith;  Lyman  v.  Kansas  City  etc.  R.  R.  Co.,  101  Fed. 
643,  holding  where  stockholders  of  railroad  bought  in  same  at  fore- 
closure sale  and  elected  trustee  to  operate  it  with  provision  that  if  in- 
terest on  bonds  then  issued  was  not  paid  the  bondholders  might  operate 
road  and  giving  trustee  authority  to  modify  provision,  the  modification 
made  was  within  authority  granted;  Ryan  v.  Williams,  100  Fed.  176, 
holding  fact  that  purchaser  of  property  from  corporation  is  also  stock- 
holder and  director  does  not  render  transaction  void;  Eberhardt  v. 
Christiana  Window  Glass  Co.,  9  Del.  Ch.  302,  81  Atl.  779,  holding  where 
one  of  three  liquidating  trustees  of  failing  corporation  purchased  same 
and  resold  at  profit,  he  was  accountable  to  stockholders  for  profit;  Ver- 
meule  v.  Hover,  113  Me.  78,  93  Atl.  39,  holding  equity  will  set  aside  con- 
tract between  director  and  corporation  where  he  acts  for  both  parties; 
United  States  Steel  Corp.  v.  Hodge,  64  N.  J.  Eq.  816,  54  Atl.  4,  holding 
at  meeting  of  stockholders  of  corporation  owners  of  shares  are  under 
no  disability  to  vote  because  they  are  directors;  Coe  v.  East  &  West 
R.  R.  Co.,  52  Fed.  543,  sustaining  contract  between  railroad  and  iron 
companies  having  same  directors  and  stockholders;  Barr  v.  Pittsburg 
Plate-Glass  Co.,  57  Fed.  97,  6  C.  C.  A.  260,  sustaining  contract  made  by 
director  with  corporation  of  which  he  was  a  member;  Pauly  v.  Pauly, 
107  Cal.  19,  40  Pac.  30,  sustaining  contract  of  bank  and  cable  company 
Iiaving  same  officers;  San  Diego  etc.  R.  R.  Co.  v.  Pacific  Beach  Co.,  112 
Cal.  59,  33  L.  R.  A.  795,  44  Pac.  334,  contract  between  railroad  and  real 
estate  company  having  common  directors;  Salina  Nat.  Bank  v.  Prescott, 
60  Kan.  498,  57  Pac.  123,  holding  suit  on  indebtedness  not  barred  be- 
cause companies  had  common  directors;  Singer  v.  Salt  Lake  etc.  Cop- 
per Mfg.  Co.,  17  Utah,  160,  70  Am.  St  Rep.  778,  53  Pac.  1027,  holding 
loan  by  officer  to  corporation,  of  which  he  is  a  member,  not  void  per  se. 
Distinguished  in  Durlacher  v.  Frazer,  8  Wyo.  58,  80  Am.  St.  Rep.  918, 
55  Pac.  309,  holding  transfer  of  property  of  corporation  to  pay  debts 
of  stockholder  fraudulent. 
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Corporate  ^foredCNNire  lield  valid,  thoD^  condncted  throngli  another 
concern's  offlcen,  no  fraud  being  shown. 

Approved  in  GriflSth  v.  Blackwater  etc.  Lumber  Co.,  56  W.  Va.  615, 
69  L.  B.  A.  124,  48  S.  E.  446,  applying  rule  to  contract  between  cor- 
poration and  one  of  directors ;  Symmes  v.  Union  Trust  Co.,  60  Fed.  873, 
foreclosure  and  reorganization  of  company  without  fraud  sustained. 

Contracts  between  corporations  having  common  directors  or  officers. 
Note,  33  L.  B.  A.  792. 

Stockholders  should  object,  In  the  foreclosure  snit^  for  alleged  adverse 
interests  of  oillcers. 

Approved  in  Jesup  v.  Illinois  Cent.  R.  R.  Co.,  43  Fed.  504,  holding 
lease  voidable  at  suit  of  stockholders  within  reasonable  time. 

Restrictions  on  consolidation  of  parallel  or  competing  railroads. 
Note,  45  L.  B.  A.  272.  . 

Right  of  corporations  to  consolidate.    Note,  52  L.  B.  A.  872. 
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